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My  thanks  are  gratefully  accorded  to  the  profession  for  their 
reception  of  the  book  when  it  first  appeared  four  years  ago.  If 
it  now  prove  to  be  better  worthy  of  their  favour,  it  is  very 
largely  the  result  of  suggestions  kindly  communicated  to  me  in 
response  to  the  prefatory  note  to  the  first  edition.  I  hope 
that  those  who  may  find  the  volume  practically  useful  will 
continue  to  be  so  good  ae  to  draw  attention  to  omissions,  and 
more  especially  to  errors,  which  come  under  their  notice. 

As  on  the  former  occasion,  my  very  special  thanks  are  due, 
and  are  now  expressed,  to  my  partner  Mr  Kerr  for  the 
great  and  valuable  assistance  which  he  has  so  willingly  given. 
The  responsibility  continues  mine. 

The  various  critical  notices  of  the  first  edition  I  have  found 
most  helpful 


J.  R 


16  HaL  Stbbbt, 
Edimburob,  January  1904, 
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EXECUTION  OF  DEEDS 

Ntm-eBsentifds. — The  following  have  never  been  easential,  namely — 

1.  The  gianter's  signature  except  on  the  last  page,  when  the  deed 
is  written  on  one  sheet  only,  though  folded  so  as  to  form  four  pages. 

2.  The  date. 

3.  The  place  of  execution. 

4.  The  name  of  the  writer  of  the  testing  clause  (except  as  to  deeds 
partly  written  and  partly  printed,  under  the  1858  and  1860  Acta, 
down  to  1868,  when  this  requirement  in  these  cases  was  abolished, 
with  retrospective  effect). 

5.  The  names  of  the  witnesses  in  the  testii^  clause,  provided  it 
was  clear  to  whom  the  designations  applied  (except  as  to  deeds  partly 
written  and  partly  printed  under  the  1858  and  1860  Acts,  down  to 
1874,  when  this  requirement  was  superseded,  but  not  with  retrospec- 
tive effect). 

6.  The  addition  of  the  word  "  witness "  after  the  witneases' 
signatures. 

Present  Law. — Under  the  1874  Act  the  law  stands  thus: — 

1.  No  matter  how  many  sheets  there  may  he,  the  deed  is  not 
uuU  though  the  last  page  only  is  signed,  hut  neither  is  it  in  that  case 
probative :  a  proof  is  necessary  under  sec.  39. 

2.  The  designations  of  the  witnesses  are  unneceesary  in  the  testing 
clause,  provided  they  are  added  to  the  signatures,  and  they  need  not 
be  written  by  the  witnesses  themselves. 

3.  No  testing  clause  is  necessary,  except  for  the  puipoao  of 
authenticating  alterations. 

What  must  still  be  seen  to. — It  is  to  be  remembered  that  all 
the  changes  have  not  been  retrospective,  and  it  is  necessary,  in  exam- 
ining deeds,  to  keep  in  view  the  former  requirements,  so  far  as  not 
retrospectively  abolished.    Thus : — 

Ordinary  deeds  dated  before  lat  October  1874 — 

1.  Granter's  signature  on  each  f&ge,  if  more  than  one  sheet 

2.  Mention  in  testing  clause  of  number  of  pages,  if  more  than  one 
sheet. 

1 
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2  EXECUTION  OF   DEEDS 

3.  Name  and  designation  of  writer  of  body  of  deed,  but  not  of 
testir^  clause. 

4  DesigoatioD  of  witnesses  in  testing  ckuae. 

Deeds  partly  written  and  partly'  printed  or  ei^raved,  between 
1858  and  1st  October  1874— 

In  addition  to  the  above, 

1.  The  names  of  the  witnesses  in  the  testing  clauj^. 

2.  The  date  and  number  of  pages,  if  specified,  must  be  "  eipreBsed 
at  length  in  writing." 

The  1874  Act  Non-Retrospeotive.— The  1874  Act  baa  no 
-application  to  deeds  dated  before  lat  October  1874.*  But  it  is 
assumed  that  it  would  apply  to  testamentary  instruments  executed 
before  that  date  but  coming  into  operation  on  the  testator's  death 
subsequent  to  that  date. 

Section  38  provides  that — 

It  shall  be  no  objection  to  the  probative  character  of  a  deed  .  .  .  that  the 
witnessee  are  not  named  or  designed  ...  in  the  testing  clause  thereof,  pro- 
vided that  where  the  witneBses  are  not  so  named  and  designed  their  designa- 
tiooB  shall  be  appended  to  or  follow  their  subscriptions,  and  such  designations 
may  be  so  appended  or  added  at  any  time  before  the  deed  .  ,  .  shall  have 
been  recorded  in  any  register  for  preservation,  or  shall  have  been  founded  on 
in  any  court,  and  need  not  be  written  by  the  witnessea  themselves. 

There  are  thus  two  bars  to  the  designations  being  added,  namely, 
the  fact  that  the  deed  has  been  (1)  registered  for  preservation,  or  (2) 
founded  on  in  any  court.  As  to  the  first  of  these,  it  appears  that 
registration  in  the  register  of  sasines  for  publication  only  would  be  no 
bar,  though  no  doubt  it  would  be  necessary  to  re-record  the  deed  after 
the  designations  were  added.  As  to  what  constitutes  the  second  bar, 
namely,  founding  on  in  court,  see  the  cases  ctted.^ 

Relief  under  see.  39. — The  provision  is  that — 

No  deed  .  .  .  subscribed  by  the  granter  .  .  .  and  bearing  to  be  attested 
by  witnesses  subscribing  .  .  .  shall  be  deemed  invalid  .  .  .  because  of  any 
informality  of  eiecution  .  .  .  but  the  burden  of  proving  that  such  deed 
.  .  .  was  Bubecribed  by  the  granter  .  .  .  and  by  the  witnesses  .  .  .  shall  lie 
upon  the  party  using  or  upholding  the  same,  and  such  proof  may  be  led  in 
any  action  or  proceeding  in  which  such  deed  ...  is  founded  on  or  objected 
to,  or  in  a  special  application  to  the  Court  of  Session  or  to  the  sheriff  within 
whose  jurisdiction  the  defender  in  any  such  application  resides. 

'  But  a  deed  wholly  printed,  engraved,  or  Ejrllocb;  refuBed    to   hold    that  the  mere 

typ«l  '■  valid  {Simpson's  3V».  f,  Uadutrg  A  eignatures  were. 

Son,  1902,  S  S.  L.  T.  338].      Id  point  of  ■  (?ar(Jn«rT.£ti.%u,  18T8,GB.(H.  L.)IOG. 

fact  when  this  occurs  the  designatioDB  of  the  '  Hill-v.  Arthur,  1870,  S  M.  228  ;  Millar 

witneeses  will  usually  bb  found  in  MS.  after  v.   Birrell,   1876,   4   R.    87  ;    M'Larai   t. 

their  aignatura,  and  these  could  hardly  bat  Memiea,  1876,  3  B.  IIGI  ;    Todd  v.  £tid, 

be  held  to  be  part  of  the  deed,  though  Lord  ISSS,  20  S.  L  B,  38Z 
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"  Informaiity  of  exeeuium." — The  following  have  been  held  to  be 
informalities  of  execution  within  the  section : — 

1.  The  omiseioQ  to  sign  ever;  page  in  a  deed  consisting  of  more 
than  oiie  sheet.* 

2.  Such  an  interval  between  the  acknowlei^nient  by  the  granter 
of  bis  signatuTO,  to  the  witnesses,  and  their  own  signatures,  as  would 
expose  the  deed  to  nullity  under  the  Statute  1681.*    (See  p.  5.) 

3.  An  omission  to  design  the  witnesses,  either  in  the  deed  or  after 
their  signatures,  aasuming  that  the  simpler  remedy  under  sec.  38  has 
been  lost'  TMs  is  a  very  important  point.  The  facta  were:  the 
witnesses  were  not  designed ;  that  might  have  been  remedied  under 
sec  38  by  adding  the  designations  to  the  witnesses'  signatures;  but 
the  deed  had  been  registered  and  judicially  founded  on.  The  appUca- 
tion  for  relief  under  see  39  was  objected  to  on  the  ground  that  this 
particular  matter  of  the  witnesses'  designations  was  specially  and 
exclusively  dealt  with  under  sea  38,  and  that  sec.  39  did  not  extend 
to  it.  But  it  was  laid  down  that  it  is  "not  necessary  to  hold  that 
the  39th  section  refers  to  differeiU  informalities  from  those  which  are 
dealt  with  in  the  38th  section,"  and  the  application  was  granted. 

4.  An  error  in  fillii^  up  the  testing  clause,  e^.  in  the  name  or 
designation  of  a  witness.* 

5.  An  omission  to  £11  up  the  testing  clause  of  a  will  in  the  lifetime 
of  the  testator.' 

6.  A  will  defective  in  the  formalities  of  the  law  of  Scotland,  but  valid 
according  to  the  place  of  execution." 

7.  A  will  or  deed  written  wholly  or  partly  in  pencil.^ 

And  it  is  thought  that  the  section  would  apply  to  the  following 
also: — 

8.  Uuautheuticated  marginal  additions,  interlineations,  and  era- 
sures.^ 

9.  Sul»cription  of  gianter  or  witnesses,  or  both,  on  erasura 

But  it  is  not  so  clear  that  in  all  of  these  cases  the  statutory  relief 
is  necessary  at  all  Thus  in  Richardson't  case  {name  of  witnew)  Lord 
M'Laren  suggested  a  question  whether  "  a  blunder  such  as  we  have 
here  would  have  invalidated  the  deed  at  common  law."  Then  as  to 
filling  up  the  testii^  clause  of  a  will  after  the  testator's  death,  it  has 
been  expressly  decided  that  the  testing  clause  of  a  deed  may  be  filled 
np  after  the  granter's  death.^  And,  finally,  as  to  the  subscription  of 
the  granter  or  witnesses  on  erasure,  it  has  been  decided  that  a  will 

•  WLann  v.  MmMet,  1876,  8  E.  1161 ;  •  Jdditon  and  d(A»r»,  PBtra.,  1876,  2  a 
Brwni  (iflntoaVi  Sxr.),  Pett.,    1888,   11       467. 

B.  4CK).  ■  Browne  and  cUmtm,  Fetn.,   1882,  20 

»  Tlu>trai>»v.c:arktim'sTn.,1802,20K.i9.      S.  L.  R.  76. 

•  T/umaan'a  Tn.  v.  JSoMini,  1878, 6R.  141.  '  SitraontT,  S.,  1888,  10  B.  1247. 

'  Jtic/iardam't  Tn.,  Fetra.,  1801,  18  K.  '  Vtaaey  t.    Malcolm's  Tr».,  1876.  2  E, 

1131.  748. 
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B^ed  by  the  testator  on  erasure  is  ex  foffie  probative,  and  that  the 
onu8  is  on  the  challenger.^ 

Some  of  these  questions  may  arise  between  seller  and  purchaser, 
and  it  is  thought  to  be  clear  that,  for  instance,  in  the  sixth  instance 
above  stated,  a  purchaser  would  not  be  entitled  to  require  a  declarator.* 

WTuU  see.  39  does  not  cover. — It  does  not  cover — 

1.  A  deed  roistered  for  preservation  or  judicially  founded  on 
before  the  witnesses,  or  one  of  them,  have  s^ed.^ 

2.  A  non-holograph  docquet  (and  perhaps  any  other  defect)  in 
notarial  execution.    (See  p.  8.) 

3.  It  is  thought  that  the  section  does  not  cover  the  case  of  a  deed 
a^ed  by  granter  and  by  two  others  who  sign  as  "  witnesses "  but  who 
neither  saw  the  signature  adhibited  nor  beard  it  acknowledged.  But 
this  has  been  treated  as  an  open  and  doubtful  point.* 

It  is  obvious  that  the  statute  can  give  no  aid  to  holograph  documents 
signed  by  the  granter  without  witnesses,  for  they  do  not  bear  "  to  be 
attested  by  witnesses  subscribing." 

Limita  of  Decree. — The  purpose  of  the  apphcation  under  sec  39  is 
lor  declarator  "that  such  deed  instrument  or  writing  was  subscribed 
by  such  granter  or  maker  and  witnesses."  The  Court  will  not  give 
a  declarator  that  it  is  a  valid  deed.'  But  the  opinion  is  stated  by  Lord 
Trayner  that  it  is  necessary  to  prove  not  only  the  adhibiting  of  the 
signatures  but  ^uo  animo  they  were  adhibited.^ 

G-ranter's  Signattire. — It  is  fatal  if  the  granter  (1)  simply  blacken 
lines  made  by  another,^  or  (2)  have  his  hand  guided  ^  (though  it  may  be 
supported  above  the  wrist),'  or  (3)  use  a  stamp,"*  or  (4)  a  cyclostyle," 
or  (5)  make  his  mark.'*  Initials  are  sufficient  (in  the  case  of  the 
granter)  if  genuine  and  accustomed.*^  A  married  woman  may  sign  her 
maiden  name."  It  is  not  fatal  that  part  of  the  deed  is  below  instead 
of  above  the  signature,  nor  that  the  signature  was  adhibited  before  the 
document  or  part  of  it  was  writt«n,  and  this  rule  has  been  extended 
to  a '  codicil '  introduced  between  the  end  of  the  will  and  the  original 
signature.^ 

"Wltoeesee. — As  to  who  are  competent  witnesses,  (1)  all  persons 
(whether  male  or  female)  under  fourteen  years  of  ^e,  (2)  all  persons 
non  compos  mentis,  (3)  blind  persons,  and  (4)  other  signatories  as  prin- 

'  £nnm  T.  2>uncan,  1SS8,  IG  R.  611.  *  Moncrieff   r.    Monypenny,   1711,   Rob. 

•  CmneTi  Trs.  r.  C,  1872,  10  M.  627.  Ap.  26  ;  1710,  Mor.  36936. 

'  MoMTUff    V.     Lavirie,     1896,     23    E.  '  NobUv.  N.,  l&1i,S'&.  1i. 

6?'-  '*  Stvart  T.  CravfuTiTi  Tn.,  1886,  18  E. 

'  P«r  Loid  Kincoirney  in  SutAerlaitd  v.  eio. 

Low  A  Co.,  leoi,  8  3.  L.  T.  No.  808.  "   Wkyte  t.  WaU,  1898,  21  a  186, 

•  Addiion,  tupra.     See  bIbd  Sichardsm,  ■«  Crotbit  v.  IFihon,  1896,  3  M.  870. 
tupra ;    OarrM,  Petr.,   1883,   20  S.  L.  E.  u  Spier*  t.  E,  1879,  6  E.  1869. 
'6fi.  "'  Dttnl^   v.    OnenXui    Trt.,   1868,    3 

S.  1. 

Gray"!  Tn.  y.  Dow.  1900,  8  F,  79. 
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cipals  to  the  same  deed — theea  are  all  incompetent  as  witueeses.  Then 
as  to  (5)  peraonB  interested  in  the  deed,  the  interest  is  not  a  dis- 
qualification  (nor  does  the  person  forfeit  hia  interest),  though  it  may 
be  an  element  gainst  the  deed.*  (6)  No  one  may  witness  a  party's 
signature  "  unleae  he  then  know  that  party,"  *  but  credible  information 
is  enough.  (7)  It  is  not  desirable  that  a  married  woman  should  witness 
her  husband's  signature,  but  it  is  thought  to  be  clear  that  marriage  is 
not  I^al  incapacity  in  the  sense  of  sec.  139  of  the  1868  Act.  (8)  A 
"  casual,  accidental,  or  concealed  witness  "  is  not  competent,  but  it  is 
enoi^h  if  the  witnesses  "  are  legitimately  present  and  openly  stand  by 
and  see  what  is  done."* 

Presence  or  Acknowledgment. — The  witnesses  must  either  see 
the  signature  adhibited  or  the  grantor  must  "  at  the  time  of  the  witnesses 
subscribing  acknowlec^  his  subscription."*  The  deed  may  be  signed  in 
presence  of  one  witness  and  thereafter  acknowledged  to  the  other,  or 
it  may  be  acknowledged  to  both  at  different  times.'  As  to  the  case  of 
acknowledgment,  it  has  been  decided  that  it  need  uot  be  in  words.^ 

WitneBses'  Signatures. — Initials  will  not  do.'  Even  where  the 
granter  merely  acknowledgee  his  signature,  it  is  not  fatal  that  the 
witnesses  do  not  sign  until  after  they  have  left  his  presence  and 
nearly  an  hour  afterwards,^  subject  to  a  reasonable  restrictioa  in  the 
matter  of  time.  The  witnesses  may  sign  after  the  grantor's  death." 
Queere  whether  they  may  do  so  after  one  of  the  parties  to  the  documeut 
has  repudiated  it^" 

Companies  under  Oompanies  Acts.— The  1874  Act  (a  56) 
provides  that  any  deed  executed  after  Ist  October  1874  shall  be 
validly  executed  in  Scotland  by  any  company  roistered  under  the 
Companies  Acts,  if  (1)  it  is  executed  in  terms  of  the  provisions  of 
those  Acts  (but  the  Companies  Acts  contain  no  such  provisions),  or 
(2)  if  it  is  sealed  with  the  common  seal  and  subscribed  by  two  directors 
and  the  secretary ;  and  witnesses  are  declared  unnecessary.  It  is  re- 
commended that  this  latter  method  should  be  uniformly  followed,  even 
though  the  articles  of  association  of  the  company  have  some  other 
regulations,  and  that  witnesses,  being  unnecessary,  should  be  dispensed 
with.  The  advantage  of  this  course  is,  that  the  statute  proves  the 
validity  of  the  execution  without  the  trouble  of  obtaining  and  examin- 
ii^  the  particular  articles  of  association.  The  special  provisions  in  the 
articles  will  either  (1)  prescribe  something  in  ciddition  to  what  the  1874 
Act  makes  sufficient,  «.f;r.  the  seal  and  the  signatures  of  three  directors 

'  Simtmu  y.  3.,  1B88,  10  R.  1247.  ''  fftiwnt  v.  Walker,  16  Juna  1809,  F.  C. 

«  I6SI,  O.G.  '  Thornton  v.    Clarkaon'i  Tn.,  1892,  20 

'  Tatar's  Tn.  t.  T..  187B,  fl  E.  1111.  E.  69. 

•  1B81,  e.  6.  *  Teiter,  supra  ;   BeattU  v.  Baia's  Tt$., 
'  Sogg  y.  Cair^bdl.  1884,  2  M.  848.  1899,  «  S.  L.  T.  No.  350. 

•  Oamrninn  T.  Skeoch'a  Tri.,  1878,  6  B.  "  Stewart  v.  Siimt,  1877,  4  R.  427. 
MO,  983. 
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and  the  secretary,  or  (2)  declare  that  aomething  less  shall  be  sufficient, 
e.g.  the  seal  and  the  signatures  of  two  directors  without  the  secretary. 
In  the  former  case  it  is  clear  that,  notwithstanding  the  provision  in  the 
articles,  the  seal,  two  directors,  and  the  secretary  are  enough,  for  the 
r^ulations  of  a  private  company  cannot  overrule  a  public  Act  of 
Parliament  In  the  latter  case  it  is  equally  clear  that  a  deed  executed 
in  terms  of  the  articles  is  sufficient,  for  the  1874  Act  does  not  say  that 
deeds  by  companies  must  be  executed  as  therein  mentioned,  and  the 
company  is  entitled  to  make  its  own  regulations  so  long  ae  they  do  not 
conflict  with  the  general  law;  indeed,  before  1874  there  could  be  no 
guide  other  than  the  company's  articles,  and  the  1874  Act  contains  no 
prohibitory,  but  only  an  enabling,  provision.  But  quart  whether  the 
company  can  by  its  articles  dispense  with  witnesses,  e.g.  whether  it  can 
declare  that  the  seal  and  one  director  without  witnesses  shall  be 
sufficient, 

Bargha. — All  deeds,  contracte,  and  write  of  importance  .  .  .  shall  be  signed 
at  a  meeting  of  the  council,  by  the  provost  or  other  magistrate  or  councillor 
preeiding  and  the  town-clerk,  either  with  or  without  the  common  seal  being 
adhibited.^     Witoessses  are  not  dispensed  with. 

Summary  of  Practical  Suggestions. — 1.  That,  even  if  the  deed 
consists  of  one  sheet,  every  page  be  signed,  especially  if  the  deed  con- 
tains more  than  two  pages,  for  the  sheet  might  afterwards  be  cut  up. 

2.  That  wives  he  not  chosen  as  witnesses  to  their  husbands' 
signatures. 

3.  That  wherever  there  is  one  granter  only,  or  where  both  or  all 
the  granters  sign  at  the  same  time,  the  witnesses  add  their  designations 
to  their  signatures,  and  that  in  that  case  (assuming  the  signatures  to  be 
l^ble  and  the  designations  satisfactory)  the  witnesses'  names  and 
designations  be  not  inserted  in  the  testing  clause,  which  may  run 
"before  the  witnesses  also  hereto  subscribing  whose  designations  are 
appended  to  their  signatures." 

4.  That  the  number  of  pages  be  omitted  from  the  testing  clause 
where  the  deed  consists  of  two  pt^s  only ;  otherwise  that  it  be  retained, 
as  being  apparently  in  that  case  a  real  safeguard  gainst  fraud. 

5.  That  no  mention  be  made  of  the  writer  of  the  deed.  If  it  should 
ever  be  of  any  moment  to  find  him,  that  would  be  easy  enough  in  most 
cases  if  the  deed  were  at  all  recent ;  and  if  it  were  very  old,  he  would 
probably  be  dead. 

Notarial  Execution  is  competent  in  two  cases : — 

1.  When  the  granter  is  unable  to  write. 

2.  When  he  is  blind.  It  is  not  necessary  that  a  blind  person 
should  execute  notarially ;  he  may  himself  sign  in  the  usual  way.     In  the 

'  S3  &  64  VicL  c.  49.  Bni^h  is  de-  1S92,  and  inolndes  bai^lii  of  baiony  and 
fined  by  reTerenoe  to  the  Burgh  Police  Act,       regalit;. 
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latter  case  it  is  Dot  necesssry  that  the  deed  be  read  over  to  him  ;  that  is  to 
say,  reading  ia  not  a  solemnity,  but  the  want  of  it  may  go  to  show  want 
of  knowledge  and  consent  on  his  part.' 

Prior  to  1874 — The  alterations  made  in  1874  in  the  matter  of 
notarial  execution  are  not  retrospective,  and  therefore  it  is  necessary  to 
keep  in  view  the  requirements  of  the  prior  law.*  The  main  points 
were:— 

1.  Two  notaries  and  four  witnesses  except  in  the  case  of  (1)  deeds 
inter  vivoa  dealing  with  moveables  not  exceeding  £100  Scots ;  (2)  cor- 
roborative obligations  even  in  excess  of  that  amount;'  and  (3)  wills 
dealing  with  moveable  estate  only,  without  any  limit,*  In  all  these 
excepted  cases  one  notary  and  two  witnesses  sufficed.  In  (Ul  cases  of 
deeds  dealing  with  heritage  the  rule  of  two  notaries  and  four  witnesses 
was  inflexible. 

2.  The  granter  required  to  touch  the  notary's  pen  in  presence  of  the 


3.  That  fact  required  to  be  set  forth  in  the  docquet 

4.  The  docquet  required  to  be  holograph.  If  two  notaries  signed 
there  might  be  two  doequets,  one  by  each  and  both  holograph,  or  one 
docquet  holograph  of  the  one  notary  and  s%ned  by  both,  or  at  least  by 
the  notary  who  bad  not  written  it.  With  this  last  exception  it  was  not 
necessary  that  the  docquet  should  be  signed,* 

Fretent  Law. — One  notary  (or  one  justice  of  peace)  and  two  witnesses 
are  sufficient  in  all  cases.  In  the  case  of  testamentary  instruments  the 
parish  minister  may  act.  Without  going  into  authorities,  it  is  sufficient 
to  give  the  following  statement  of  what  ought  te  be  attended  to  in  cases 
of  notarial  execution,  so  as  to  obviate  all  question,  and  in  the  following 
order  (it  being  assumed,  for  ease  of  expression,  that  it  is  a  notary  and 
not  a  justice  who  is  to  act) : — 

1.  Granter,  notery,  and  witnesses  meet  together,  and  all  remain  till 
everything  is  done  and  completed.  Opinion  per  Lord  Kincairney  that 
the  presence  of  the  notery  while  the  deed  is  being  read  is  unnecessary.* 

2.  The  whole  deed  with  anything  annexed  which  is  to  be  signed  is 
read  aloud  verbatim  by  the  notery  or  one  of  the  witnesses. 

3.  The  notary  asks  the  granter  whether  he  is  able  to  write,  and 
obtuns  answer  in  negative. 

4  The  notary  asks  the  granter  the  cause  of  his  inability  to  write, 
and  obtains  a  sufficient  answer. 

Opinion  per  Lord  Kincairney  that  Nos.  3  and  4  are  unnecessary.' 

5.  The  notary  asks  the  granter  whether  he  authorises   him  (the 

'  E.Fifev.F.'iTn.,lS23.  ISh.  Ap.  498;  "  Cullen  t.  TAotmotu,  1731,  Mor.  16842; 

i'er  T.  ffofcAtt«,  1837,  15  S.  983.  Oardon    t.     ifurray,    1766,    Mor.    16818; 

*  S«e  AUthiion's  Tn.  'v.  A.,  1876,  3  R.       Stinnwy.  Forbes,  1883,  11  R.  88. 

388.  "  Hodgts  V.  H.'s  TVs.,  1900,  7  a  L.  T.  No. 

»  J(«*T.  /.,  1671,  Mor.  12976,  16836.  308  ;  Stoddart  v.  ArhUg,  1799,  Mor.  1S867. 

*  Campbell  T,  Purdie,  1895,  23  R.  443.  '  llodga,  lupra. 
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Dotary)  to  execute  the  document  on  hia  behalf,  and  obtains  an  aDswer  in 
affirmative. 

6.  The  notary  signB  each  page  with  his  own  signature,  adding  "  notaiy 
pubac"or"N.P." 

7.  The  wituesses  sign  Uie  last  page. 

8.  The  testing  clause  is  filled  up  then  and  there. 

9.  The  notary  writes  bis  holc^rapb^  docquet  in  strict  accordance 
with  the  statutory  form,'  and  signs  it,  addii^  "  notary  public" 

10.  The  witnesses  sign  the  docquet 

The  above,  it  will  be  observed,  su^oBts  that  the  notary  and 
witnesses  should  sign  the  docquet  as  separate  from,  and  in  addition  to, 
signing  the  deed.  If  the  docquet  be  written  on  the  same  page  as  the 
deed,  or  the  last  part  of  the  deed,  it  has  been  held  that  it  is  enough  that 
the  statures  both  of  notary  and  witnesses  are  appended  below  the 
docquet,  the  docquet  in  turn  being  below  the  deed.^  If  these  conditions 
were  not  fulfilled,  e.g.  if  the  docquet  were  on  the  mai^n  of  the  last  p^e 
or  on  the  next  page,  there  is  nothing  in  the  case  referred  to  which  would 
make  it  unnecessary  for  the  signatures  to  be  appended  at  both  places ; 
and,  for  greater  security,  that  course  is  still  recommended  in  (Ul  cases. 

The  docquet  may  not  be  written  after  the  grantor's  death  :*  in  the 
case  noted  the  instrument  was  a  will 

Belief  under  sec.  39  of  the  1874  Act  is  not  available  in  the  case  of 
a  non-holograph  docquet  i;  and,  indeed,  one  of  the  grounds  of  judgment 
in  Irvine's  case  would  go  the  length  of  the  proposition  that  the  section 
is  not  applicable  to  not-arial  execution  at  all,  which,  it  is  submitted,  is 
too  narrow  an  interpretation  of  the  statute. 

Form  of  Docquet. — By  authority  of  the  above-named  and  designed  A., 
who  deol&rea  that  he  oanDot  write  on  accoimt  of  sickness  and  bodily  weakness 
[or  never  having  been  taught,  or  loss  of  his  right  hand,  or  declares  that  he  is 
blind  and  desires  to  execute  these  presents  notarially],  I,  B.,  notary  public  [or 
justice  of  peace  for  the  county  of  ],  subscribe  these  presents  for  him,  he 

haying  authorised  me  for  that  purpose,  and  the  same  having  been  previously 
read  over  to  him,  all  in  presence  of  the  witnesses  before  usmed  and  designed, 
who  subscribe  this  docquet  in  testimony  of  their  having  heard  [or  seen] 
authority  given  to  me  as  aforesaid,  and  heard  these  presents  read  over  to  the 
sud  A. 

B.,  Notary  Public 
[or  Justice  of  Peace], 
C,  wUnesM. 
D.,  witness. 
The  testing  clause  runs  in  the  usual  form  ("  are  subscribed  by  me," 

>  InriM  T.   iPBardy,  1392,  19  B.  4GS  ;  '  Matkitmt  v.  BMclhonu  Ltd.,  1890, 1  ¥. 

Oampbea  v.  Purdie,  189B,  22  B.  443.  488. 

*  As  to  TATutioiiB  therefrom  sod  the  riska,         *  Campbell,  tufra, 
aee  Ailchitoa,  ttipra,  and  fFatfon  t,  Bever- 
jdgt,  1S63,  11  R.  40, 
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etc),  juBt  as  if  the  granter  had  himself  B^ed,  and  ignoring  the  notary 
altogether. 

The  notary  muBt  have  no  ieterest  in  the  deed.^  In  the  first  of  the 
cases  cited  the  document  was  a  will,  and  the  notary  was  merely  one  of 
the  testamentary  trustees  appointed  under  the  will,  but  there  was  a 
power  in  the  will  to  employ  him  as  solicitor  and  to  pay  him  the  usual 
remuneration.  In  the  second  case  the  document  was  a  marriage 
contract,  and  the  notary  who  s^ed  for  the  wife  was  the  husband's  law 
agent :  h^ld  that  whether  the  objection  was  good  or  bad,  it  was  cured 
ret  interventu  by  the  marriage  following  on  the  contract. 

If  two  or  more  parties  are  to  execute  notarially,  there  ought  to  be  a 
separate  notary  for  eacb.^ 

PERSONAL  BARS. 

Even  assuming  that  a  deed  is  defective  in  its  execution,  and  so 
defective  that  it  cannot  be  set  up  under  s.  39  of  the  1874  Act,  the  person 
interested  to  challenge  it  may  be  barred  from  doing  so.    Thus — 

1,  Laient  Defect. — A  person  who  has  given  forth  a  deed  ex  fade  regular 
is  not  entitled  to  found  on  a  latent  defect  {t..g.  that  the  witnesses  did  not 
see  him  sign,  or  hear  him  acknowledge  his  signature)  to  the  effect  of 
cutting  down  his  own  deed.* 

2.  Rei  interveiUus  will  set  up  defective  deeds,  e.g.  an  unattested 
guarantee  to  a  bank  by  a  cautioner,  on  the  faith  of  which  the  bank  has 
given  credit,*  but  this  will  not  warrant  summary  diligence;  or  a 
marriage  settlement  followed  by  marriage.*  In  like  manner  an  un- 
attested disposition  followed  by  payment  of  the  price  would  not  give  a 
title  which  could  prevail  in  competition  with  a  third  party  (unless  the 
latter  were  barred  as  indicated  on  p.  290),  but  it  would  be  evidence  of  an 
obligation  on  the  seller's  part  to  give  a  good  conveyance. 

I  Ferrie  v.  F.'a  Trt.,   1863,   1   M.   291  ;  '  Cft.  of  England  Aa.  Co.  v.  Wink,  1867, 

Las  J  y.  Z.'»  Trt.,  1889,  16  B.  690.  19  D.  414,  1078;  National  Bank  v.  Camp- 

'  Cf.  Oraenu  v.  ff.'s  Tn.,  1893,  7  M.  14.  bell,  1892,  19  R.  885. 

'  SairtTa  Tn.  v.   Murray,   1888,   11  R.  '  Lang  t.  L,'»  Trt.,  1889,  19  R.  6B0. 


D.qit.zeaOvGoOt^lc 


SECTION  II 

PERSONAL  BONDS 

The  form  of  personal  bonds  may  easily  be  adapted  from  the  form  of 
heritable  aecurities,  but  it  is  convenient  to  give  a  few  simple  forms 
here,  and  to  draw  attention  to  certain  matters,  some  of  which  do,  while 
others  do  not,  apply  also  to  heritable  securities.  These  matters  briefly 
are — (1)  the  liability  for  remitting  charges ;  (2)  how  compound  interest 
may  be  secured ;  (3)  what  is  covered  by  the  penalty  clause ;  (4)  the 
rights  of  both  parties  in  respect  of  compelling  the  making  or  acceptttnce 
'  of  repayment ;  (5)  the  transmission  of  the  debt  in  the  succession  of  the 
creditor ;  and  (6)  its  incidence  in  the  succession  of  the  debtor. 

Bemitting  Chaises. — The  obligation  is  to  pay  at  the  place  fixed 
in  the  bond.  The  debtor  is  accordingly  bound  to  have  the  money  there 
on  the  appointed  day,  free  of  charge  t-o  the  creditor,  and  he  is  not  bound 
to  pay  remitting  charges  to  any  other  place.  It  is  not  usual  to  express 
uny  place  of  payment  of  interest,  but  the  one  place  will  rule  both 
principal  and  interest. 

Interest. — It  has  been  laid  down  that  there  can  be  no  valid  obliga- 
tion for  compound  interest.'  The  Act*  founded  on  by  Erskine  is 
repealed,'  and  it  is  difficult  to  see  any  ground  for  the  dictum.  It  is 
admitted  that  accumulation  may  be  expressly  ^reed  to  by  the  debtor 
under  a  bond  of  corroboration  as  regards  arrears  existing  at  its  date ;  * 
the  Personal  Diligence  Act*  provides  machinery  for  reaching  the  same 
result  from  time  to  time  without  the  debtor's  consent;  and  see  the 
express  terms  of  the  judgment  of  the  Court  in  MoUeson's^  case. 

Compound  interest  is  not  allowed  in  ordinary  cases  on  advances  by 
law  ^ents.'  The  same  case  shews  that  lodging  a  business  account  in  a 
process  to  which  the  client  is  also  a  party  may  not  be  sufficient  to  entitle 
the  agent  to  any  interest  at  all. 

It  is  important  in  this  connection  to  note  the  great  difference  which 
may  be  made  according  as  payments  on  account  of  a  debt  are  appro- 

1  Erak.  iiL  3.  El  ;  Bell,  Cmvcff.  266.  >  1  &  2  Vict.  o.  114,  8B.  6  and  10. 

'  1621,  c.  28.  ■  Mollfson  v.  HiUekiKm,  1892, 19B.  681.     ' 

»  17  *  18  Vict.  c.  BO.  '  BVnlea  y.  Bart,  1902,  9  S.  L,  T.  No, 

*  Bell,  Conveg.  nipra,  403. 
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priated  as  between  principal  and  intereat.  No  creditor  is  bound  to 
accept  any  part  of  principal  except  on  condition  of  all  interest  on  the 
debt  being  first  paid  to  date.  Accordingly,  any  partial  payment  ought 
to  be  imputed  prima  loco  to  the  intereat  on  the  whole  debt  to  date. 
This  has  practically  the  effect  of  compound  interest,  for  if  the  payments 
were  imputed  to  principal,  the  interest  left  unpaid  would  not  bear 
interest,  whereas,  under  the  method  suggested,  the  principal  left  unpaid 
will  of  course  do  so.  In  the  case  quoted  the  difference  between  the  two 
methods,  on  a  large  debt,  was  over  £1400,'  Note  that  this  is  a  matter 
as  between  debtor  and  creditor,  and  does  not  affect,  nor  is  it  to  be  affected 
by,  the  relation  between  parties  with  different  interests  in  the  debt,  e.g. 
liferenter  and  fiar. 

Penalty. — The  penalty  covers  only  actual  expense,  loss,  and 
damage  incurred  by  the  creditor  through  the  debtor's  default.  As  to 
expenses  which  are  covered,  see  the  cases  cited.*  The  usual  form  of 
personal  bond  includes  no  obligation  for  expenses.  This  appears  to  be 
an  omission,  and  if  wished,  an  express  clause  may  be  adapted  from  that 
on  p.  676.  The  real  value  of  the  penalty  is  to  entitle  a  secured  creditor, 
in  a  competition,  to  his  expenses  in  the  same  place  in  the  ranking  as  his 
principal  and  interest.  This  is  not  necessarily  limited  to  judicial  expenses. 
An  express  obligation  for  expenses,  if  wide  enough  in  its  terms,  should 
have  the  same  effect,  except  where  it  comes  into  collision  with  the  rule 
(gainst  indeSnite  charges  on  heritable  property.  That  difficulty  is 
avoided  by  the  definite  penalty ;  but  then  the  penalty  will  limit,  though 
of  course  it  will  not  measure,  the  amount  of  expenses  claimable.  On  this 
subject  generally,  see  the  authorities  noted  below.^ 

Repayment. — In  the  absence  of  any  f^reement  to  the  contrary, 
the  debtor  under  a  personal  bond  is  entitled  to  repay  the  loan  at  any 
time  after  the  term  of  payment  without  notice,  and  in  like  manner  the 
creditor  may  call  it  up  at  any  time  after  the  term  of  payment,  giving 
the  usual  chai^  for  payment,  or  proceeding  by  action  if  the  bond 
should  contain  no  consent  to  r^etration  for  execution.  When  a 
fixed  endurance  has  been  agreed  to  on  both  sides,  the  debtor  cannot 
insist  on  making  repayment  against  the  will  of  the  creditor  otherwise 
than  in  terms  of  the  agreement,  any  more  than  the  creditor  can  in 
the  same  case  force  payment  before  the  agreed-on  term.* 

Oreditor'B  Succession. — (1)  Whsre  no  exclusion  of  ExectUors. — At 
common  law  all  bonds  with  a  clause  of  interest  were  heritable  after 
the  first  term  of  payment  of  interest,  or  if  the  term  of  payment  of 
principal  was  distant  or  uncertain  with  interest  running  in  the  mean- 

I   Wilsm'a  Tri.  t.    WaUon  A  Co.,  1900,  2  andretr  v.  Du-abar,  1828,  8  S.  882  ;  Jamit- 

F.  781.  »<m  T.   Beiliy,   1835,   18   3.    866;   Orr  t. 

>  Oordon  Y.  Maittand,  1781,  Mor.  10050 ;  Maelcensit,  1839,  1  D.  1040 ;  Bell,  Coin.,  i. 

Yoiai^  y.  SinelaiT,  1709,  Hor.  lOOSS.  701,  ii.  73. 

■  Hynd  T.   Soot,   1826,  i  S.  686 ;   Mac-  *  JsMmrUm  v.  EitxmOt,  1893,  20  B.  187. 
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timo.  The  test  was  the  intereei.  Thiis  a  bond  without  a  clause  of 
interest  was  always  moveable.^  And  no  matter  whether  the  first  term 
of  payment  of  interest  was  earlier  or  later  than,  or  simultaneous  with, 
the  term  of  payment  of  principal,  the  bond  remained  moveable  until 
the  first  term  of  payment  of  interest  had  arrived.'  Again,  while  a 
bond  with  a  distant  or  uncertain  term  of  payment  of  principal  was 
heritable  from  the  first  if  it  bore  interest,'  on  the  other  hand,  the 
bond  remained  moveable  if  it  bore  no  interest  until  the  distant  or 
uncertain  date.*  Grains  case  was  an  instance  of  a  bond  of  this'  kind. 
It  was  payable  on  the  death  of  a  third  party  until  whose  death  it 
bore  no  interest,  and  accordingly  it  was  found  to  be  moveable. 

This  state  of  the  law  was  altered  by  statute^  in  the  middle  of 
the  seventeenth  century  The  Act  of  1661  provides  that  personal 
bonds  (not  excluding  executors)  granted  after  16th  November  1641  are 
to  be  moveable  except  as  r^ards  (1)  the  fisk  and  (2)  the  rights  of 
husband  and  wife.  This  latter  exception  excludes  such  bonds  from 
(1)  jus  mariti,  (2)  jus  relictee,  (3)  jus  relicti.  These  matters  aie  still 
of  great  practical  importance,  and  it  is  this  that  warrants  the  treat- 
ment of  the  question  here. 

It  is  to  be  understood  that  the  Act  1661  does  not  exclude  these 
conjugal  rights  further  than  they  were  excluded  before  1641.  Thus, 
as  before  1641,  the  jits  reliciw  (and  now  the  jus  relicti)  include 
personal  bonds  where  the  first  term  of  payment  of  interest  has  not 
arrived  at  the  death  of  the  person  whose  succession  is  in  question,  unUss 
the  term  of  payment  of  principal  be  distant  or  uncerteiu,  and  even 
then  if  no  interest  runs  till  that  term.  And  as  regards  tkejus  mariti, 
in  those  cases  in  which  that  right  still  exists  as  regards  future 
acquisitions,  it  includes  personal  bonds  acquired  by  the  wife  before  the 
first  term  of  payment  of  interest,  but  under  the  same  exception  and 
sub-exception  as  just  stated  with  reference  to  distant  or  uncertain 
terms.  Proceedings  taken  by  the  creditor  to  enforce  payment  may  make 
the  bond  moveable  to  all  effects.*  It  has  been  held  that  when  one 
spouse  dies  survived  by  the  other  and  by  children,  and  possessed  of 
bonds  which  are  heritable  in  a  question  with  the  surviving  spouse  but 
moveable  in  a  question  with  the  children,  one-half  and  not  only  one- 
third  of  the  sums  thereby  due  falls  to  the  legitim  fund.^ 

(2)  Where  Exemtors  are  exdxided. — The  Act  1661  declares  that 
bonds  in  this  position  are  "  to  be  heritable  and  to  pertain  to  the  heir." 
It  has  been  doubted  whether  this  makes  them  heriteble  as  regards  the 
righto  of  husband  and  wife,  but  it  is  difficult  to  see  how  any  other 
conclusion  could  be  reached.    These  bonds  are  heritable  in  the  person 

'  Erek.  iL  2.  9.  *  0"»y,  1869,  mijiro, 

»  Barclaya  v.  Fearvm,  1882,  Mor.  B777 ;  '  1641,  c.  67  ;  1681,  c.  82. 

Grayv.  Walker,  1860,  21  D.  708;  Dovmig  '  MP.    Colder,   1801,   8  3.   L.    T.    No. 

r.  Doumie'a  Tts.,  1866,  4  M.  1067.  268. 
*  Oto^  t.  Gordon,  IS86,  Mor.  3629.  '  Hawam'i  Tri.  t.  D.,  1896,  23  E.  1000. 
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of  the  heirs  of  the  original  creditor.^  As  r^ards  aesignations,  (1)  if  it 
is  assigned  to  the  new  creditor  "  and  his  executors,"  it  is  plainly  made 
moveable ;  (2)  if  it  is  assigned  to  him  "  and  his  heirs  and  executors " 
the  result  is  the  same ; '  but  if  (3)  it  is  assigned  to  ttie  new  creditor 
simply,  (4)  or  to  him  "and  his  heirs,"  there  may  be  a  question;"  but 
it  will  be  observed  that  the  only  exclusion  is  of  the  executors  of  the 
original  creditor,  and  therefore  it  is  thoi^ht  that  after  an  assignation  in 
these  terms  the  bond  is  personal.*  The  rule  applied  in  Calder's  case 
tupra  does  not,  as  there  pointed  out,  hold  with  regard  to  express  excla- 
sioo  of  executors. 

(3)  ^>eciai  Destinaiion. — A  bond  may  be  heritable  destinaiione 
without  any  express  exclusion  of  executors.  A  destination  to  the 
creditor  and  his  heir  in  beritf^e,  or  bis  heir  of  line,  or  his  heir-male, 
must  have  this  effect ;  but  not  a  destination  to  the  heirs  of  his  body.^ 

(4)  Arrears. — Even  where  bonds  are  heritable  altt^ether,  or  to 
certain  effects,  the  interest  to  date  of  death  or  other  event  in  question 
ia  moveable. 

Debtor's  Succession. — Even  tJiough  the  bond  do  not  contain  a 
reuonciatioD  of  the  benefit  of  discussion,  the  creditor  has  right  of 
action  against  the  successors  in  both  the  personal  and  heritable  estates, 
and  he  can  proceed  i^inst  the  latter  in  the  first  instance ;  but  whether 
he  do  so  first  or  not,  he  must  observe  a  certain  order,  i.e.  in  attacking  the 
successors  in  the  heritable  estate.  The  order  is — (1)  the  heir  specially 
bound  or  taking  the  property  relative  to  which  the  obligation  is 
granted;  (2)  heir  of  line;  (3)  formerly  heir  of  conquest;  (4)  heirs- 
male  ;  (5)  other  heirs  of  provision,  and  of  these  apparently  the  heir  of 
a  marri^e  is  liable  last'  The  difference  resulting  from  a  renunciation 
of  the  benefit  of  discussion  is  that  not  only  may  the  creditor  attack 
the  heritable  successors  before  he  sues  the  personal  representatives  (as 
be  always  may),  but  he  may  take  the  former  in  any  order  he  chooses. 
The  opinion  has  been  expressed  that  an  obligation  on  "  heirs  and  executors 
jointly  and  severally  "  imports  an  exclusion  of  the  right  of  discussion.'^ 

Althoi^h  a  bond  may  be  heritable  in  the  creditor's  succession,  it 
does  not  follow  that  it  is  heritable  in  the  debtor's  succession  also. 
Thus  there  is  no  authority  for  holding  that  a  bond  excluding  executors 
is  heritable  in  the  debtor's  succession.  Butas  r^ards^us  rdictce  (and/iu 
relicti),  bonds  which,  if  due  to  the  deceased,  would  not  increase  the  relict's 
share,  are  not  to  be  reckoned  against  her  (or  him)  if  due  by  the  estate,* 

1  Madcay    r.      Bobtrtacn,     1726,     Uor.  *  Bell,  Convey.  247,  andoases  cited ;  Bell, 

3224.  JVin.  19SB  ;  H'Laren,  tFilU,  1820. 

>  Sandilanda  t.  S.,  1880,  Mor.  6198.  '  Par  Ld.   W»taon  in  Simu  t.  Sfartm, 

■  Kennedy  t.  Kennedy,  1747,  Mar.  54BS ;  1837,  14  R.  (H.  L.)  20. 

Erak.  ii.  2.  12.  >  Hot)  v.  OratoTn,  14  Nov.   1816.  F.G. ; 

*  S«e  Sosi  V.  Soia't  Trs.,  4  July  1S09,  F.  Traecr,  085.     Where  the  creditor  hts  tftken 
C. ;  tud  tf.  ConBolid&tiDn  Act,  s.  117.  proceediogB  for  pajment  in  the  debtor's  life, 

*  £htfs  V.  D.,  1746,  Hor.  6429.  note  the  decisioD  in  Caldtr,  tupra,  p.  12, 
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BOND  FOR  BORKOWED  MONEY. 


I,  A.,  grant  me  to  have  instaotly  borrowed  and  received  from  B.  the  sum  of 
£i  ,  which  sum  I  bind  myself,  aad  my  heirs,  executors,  and  representativeB 
whomsoever  all  jointly  and  severally  without  the  necessity  of  discuBsing  them 
in  their  order,  to  repay  to  the  said  B.  or  his  executors  or  assignees  at  the  terra 
of  within  the  [plae<],  with  a  tifth  part  more  of  liquidate  penalty 

in  case  of  failure,  and  the  interest  of  the  said  principal  sum  at  the  rate  of 
per  eentntn  per  annum  from  the  date  hereof  to  the  said  term  of 
payment,  and  half-yearly,  termly,  and  proportionally  thereafter  during  the 
not-payment  of  the  said  principal  sum,  and  that  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first  term's  pay- 
ment of  the  said  interest  at  the  term  of  next  for  the  interest  due 
preceding  that  date,  and  the  next  term's  payment  thereof  at  following, 
and  so  forth,  half-yearly,  termly,  and  proportionally  thereafter  during  the  not- 
payment  of  the  said  principal  sum,  with  a  fifth  part  more  of  the  interest  due 
at  each  term  of  liquidate  penalty  in  case  of  failure  in  the  punctual  payment 
thereof  [a].  And  I  consent  to  registration  hereof  for  preservation  and 
execution. — In  witness  whereof. 

a.  Kepaues. — If  desired,  insert  an  obligation  for  these.    (See  p.  676.) 

BOND  BY  TWO  OR  MORE  GRANTERS. 

We,  A.  and  B.,  grant  us  to  have  instantly  borrowed  and  received  from  C.  the 
sum  of  £  ,  which  sum  we  bind  ourselves  jointly  and  severally  and  our 
respective  heirs,  executors,  and  representatives  whomsoever  without  the  necessity 
of  discussing  them  in  their  order,  and  all  jointly  and  severally,  to  repay,  etc. 

Any  other  clause  of  obligation  v?ill  be  expressed,  "  We  bind  ourselves 
and  our  foresaids  all  jointly  and  severally  as  aforesaid,"  and  it  may  be 
desired  to  insert  some  of  the  special  clauses  for  the  creditor's  pro- 
tection printed  on  page  679. 

BOND  OF  ANNUITY. 

The  form  of  this  as  a  separate  deed  will  easily  be  adapted  from  the 
forms  in  Sec.  XLIII.  Add  consent  to  registration  for  preservation  and 
execution. 

BONDS  OF  CAUnON. 

The  beat  advice  which  one  can  follow  in  regard  to' deeds  of  this 
kind,  so  far  as  money  obligations  are  concerned,  is  to  avoid  them 
altogether.  It  is  very  much  better  from  the  creditor's  point  of  view 
that  both  obligants  should  be  bound  to  him  as  principals  and  jointly 
and  severally,  leaving  them  to  regulate  their  own  relations  between 
themiselves.  When  this  course  is  followed  both  parties  should  be  made 
not  only  principal  obligants  but  also  borrowers,  that  is  to  say,  they  ought 
both  to  acknowledge  to  have  borrowed  and  received  the  money.  It  ia 
strongly  advised  that  the  rule  should  be  rigidly  enforced  against  admitting 
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any  variatiott  Bach  as  explanatory  expreBsions.  Warning  may  be  taken 
from  a  case  where  A.  borrowed,  and  he  and  alBo  B  "  by  way  of  corro- 
borative guarantee  "  bound  themselves  to  repay ;  keid  that  the  septdnnial 
limitation  applied.*  But  of  course  in  all  these  cases  the  creditor  in 
point  of  fact  knows  quite  well  the  true  relations  of  bis  debtors,  and  while 
therefore  the  septennial  limitation  will  not  apply  to  bonds  framed  as  now 
suggested,  all  equitable  pleas  are  available  to  the  de  /ado,  though  not 
express,  cautioners,'  e.g.  if  the  creditor  part  with  securities  or  give  time 
by  positive  engagement.  As  regards  this  last  matter  it  is  very  important 
to  note  that  it  has  been  held  in  Ei^land  that  the  accepting  payment  of 
interest  in  advance,  this  not  being  in  terms  of  the  deed,  and  done  without 
the  surety's  consent,  is  a  positive  giving  of  time,  and  may  free  the  surety.* 
Notwithstanding  the  general  advice  now  given,  there  are  two  cases  in 
which  the  true  character  of  the  cautioner's  obl^ation  must  be  in  terms  or 
practically  disclosed  on  the  face  of  the  deed.    These  cases  are — 

Caution  for  Interest. — It  has  been  well  pointed  out  that  this  is  a  far 
more  serious  obligation  than  the  granter  of  it  often  realises  at  the  time,* 
He  can  get  out  of  it  only  by  paying  the  principal.  But  it  does  not 
follow  that  he  is  not  much  better  off  under  an  obligation  for  interest 
only  than  for  principal,  for  the  latter  might  mean  bankruptcy  and  the 
former  not  For  thoi^h  there  is  apparently  an  old  case  in  which 
decree  for  principal  was  given  against  obligants  for  interest,*  that 
would  not  be  followed  now,  though  still  it  is  practically  important  to 
note  that  that  is  just  what  happens  in  the  bankruptcy  of  the  obligant 
for  interest ;  for  then  the  creditor  ranks  as  for  a  perpetual  annuity,  and 
the  value  of  that  is  just  the  principal  sum  necessary  to  produce  it  at 
(it  is  assumed)  the  rate  of  interest  expressed  in  the  obligation.  The 
septennial  limitation  does  not  apply  to  an  obligant  for  interest  only.' 
When  the  borrower  gives  security  it  seems  proper  for  the  creditor  to 
make  a  condition  that  he  shall  be  entitled  to  apply  all  the  proceeds  of 
the  security,  both  corpus  and  income,  to  the  principal  of  his  debt  prima 
loeo,  reserving  bis  claim  in  full  for  the  interest  against  the  cautioner. 

Partial  Caution. — The  cose  supposed  is  a  loan  of  £1000  by  A.  to 
B.,  guaranteed  by  C.  to  the  extent  of  £500,  Misunderstandings  and 
mistakes  are  very  apt  to  arise  under  these  circumstances.  The  point 
sharply  is — is  it  the  first  or  the  last  half  which  C.  guarantees  ?  Is  he 
liable  at  all  if  A.  has  recovered  £500  from  the  special  security,  if  any,  or 
from  B.'s  general  estate  1  It  is  suggested  that  the  fair  thing,  and  what 
is  io  all  probability  intended,  is  that  the  cautioner  shall  be  liable,  within 
his  limit,  until  the  creditor  has  recovered  up  to  that  limit  from  some 
source  other  than  the  upecitd  security/,  and  that  this  is  best  carried  out  by 

■  SlocJa  V.  M'Lagan,  1S90,  17  K.  1122. 
»  FalerfoK  v.  Sonar,  1844,  S  D.  B87. 

■  SlaJtt  V.  WhiU,  188G,  1  You.,  and  Coll. 
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makiiig  the  cautionary  obligation  extend  to  the  whole  debt,  bat  with 
a  limit  of  liability. 

Caution  to  or  for  a  Finn. — A  continuing  cautionary  obligation 
to  or  /or  a  firm  (i.«,  whether  the  firm  be  the  creditor  or  the  principal 
debtor)  "  is  in  the  abBence  of  ^reement  to  the  contrary  revoked  aa  to 
future  transactions  by  any  change  in  the  constitution  of  the  firm."' 
Obviouely  unless  this  were  n^atived  no  one  could  continue  to  give 
credit  to  a  firm  in  reliance  on  any  cautionary  obl^ation. 

Caution  to  or  for  a  Company.— This  was  formerly  in  exactly  the 
same  position  as  in  the  case  of  firms,  for  the  section  of  the  Mercantile 
Law  Amendment  Act  apphed  to  both.  But  that  is  repealed  by  the 
Partnership  Act,  and  it  applies  only  to  firms,  and  it  is  expressly 
provided  that  companies  incorporated  by  Act  or  Charter  or  by  registra- 
tion under  the  Companies  Acts  are  not  within  the  Partnership  Act. 
Now  therefore  a  continuing  obligation  to  or  for  a  company  will  not  be 
impliedly  revoked  by  a  change  in  the  membership. 

Caution  by  a  Firm,  Company,  etc.— Great  care  must  be  ob- 
served in  accepting  cautionary  obligations  from  legal  persons,  or  natural 
persons  under  any  disability.  Thus  no  member  or  members  of  a 
partnership  have  implied  power  to  bind  the  firm  or  other  partners  in 
this  way.  Nor  may  a  company,  unless  specially  empowered  in  its  con- 
stitution, even  when  it  may  be  supposed  that  it  has  an  interest  of  its 
own  to  serve.*    Nor  may  married  women  or  trustees. 

Mercantile  Ouaranteea. — In  these  cases,  assuming  that  legal 
liability  has  been  incurred  at  all,^  the  point  which  usually  arises  is 
in  applying  a  limit  of  liabihty  if  any,  that  is  to  say,  whether  the 
guarantor  is  liable  only  for,  say,  the  first  £100  of  goods  supplied,  and 
is  entitled  to  have  the  first  sums  recovered  placed  to  the  credit  of  that 
sum,  or  whether  he  has  given  a  guarantee  which  is  both  continuing  and 
covering,  that  is,  continuing  to  cover  all  dealings,  and  covering  any 
deficiency  (not  exceeding  the  specified  limit)  remainii^  unpaid  after 
applying  all  sums  which  the  creditor  can  recover  from  all  other  sources.* 

Caution  for  Officials. — The  leading  point  is  whether  the  obligation 
is  merely  one  for  honesty  and  fidelity,  or  is  also  for  solvency,  and  even, 
it  may  be,  for  losses  arising  from  errors  of  judgment.  Even  between 
fidelity  and  solvency  the  distinction  is  obvious,  for  the  most  faithful 
servant  m^ht  be  overtaken  by  innocent  misfortune,  and  then  unless 
it  could  he  held  to  be  a  breach  of  fidelity  to  immix  official  funds  with 
private  and  other  funds,  a  guarantee  of  fidelity  would  not  cover  the 
loss.  There  are  many  other  very  important  points,  all  of  which  are 
intended  to  be  provided  for  in  favour  of  the  employer  in  the  form 
printed  on  p.  20.  In  point  of  fact  these  guarantees  are  now  most 
commonly  given  by  companies  whose  business  it  is. 

•  Partuenhip  Act  18S0,  a.  18.  *  BeU,  iV.,  280. 

•  8«e  p.  686.  •  Ibid.,  288  a  mj. 
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BOND  WITH  A  CAUTIONER 


I,  A.,  gisnt  me  to  have  instantly  borrowed  and  received  from  C.  the  Bum 
of  £,  ,  which  sum  I,  the  said  A.,  oa  principal,  and  I,  B.,  as  cautioner,  bind 
ourselves  jointly  aud  seveially,'  and  our  respreotive  heirs,  executors,  and 
repreBentatives  whomsoever  without  the  necessity  of  discussing  them  in  their 
order,  and  all  jointly  and  severally,  to  repay,  etc. 

If  the  creditor  is  content  to  take  a  bond  in  this  form,  there  is  do 
reason  why  he  should  object  to  a  clause  of  relief,  thus  saving,  it  may  be, 
the  debtor  the  expense  of  a  separate  deed.  When  agreed  to,  the  clause 
of  relief  may  run : — 

And  I,  the  aaid  A.,  bind  myself  and  my  foresaids  to  free  and  relieve  the 
said  B.  and  his  foresaids  of  the  obligations  herein  contained  at  the  said  term  of 
payment  or  at  any  time  thereafter  on  demand  by  him  or  them  at  his  or  their 
pleasure  [tMd,  if  desired,  the  relief  may  be  amplified  as  in  the  aeemid  form  oti 
p.  484,  imerting  a  su?n  say  £100  in  exceea  of  the  debt]. 

BOND  WITH  CAUTION  FOR  INTEREST 
1,  A.,  grant  me  to  have  instantly  borrowed  and  received  from  C.  the  sum 
of  £  ,  which  sum  I  bind  myself,  and  my  heirs,  executors,  and  representativea 
whomsoever  all  jointly  and  severally  without  the  necessity  of  disouseing  them 
in  their  order,  to  repay  to  the  said  C.  or  his  executors  or  assignees  at  the 
term  of  within  the  [place],  with  a  fifth  part  more  of  liquidate  penalty  in 

case  of  failure.  And  T,  the  said  A.,  and  I,  B.,  bind  ourselves  jointly  and 
severally,  and  our  respective  heirs,  executors,  and  representatives  whomsoever 
without  the  necessity  of  discussing  them  in  their  order,  all  jointly  and  severally, 
to  pay  to  the  said  C.  and  his  foresaids  the  interest  of  the  said  principal 
sum,  etc. 

Some  of  the  clauses  on  p.  679  may  be  inserted,  and  at  any  rate  a 
clause  in  something  like  the  following  terms : — 

And  I,  the  said  B.,  agree  that  the  obligation  hereinbefore  undertaken  by 
me  is  and  shall  be  an  independent  obligation,  and  shall  continue  in  full  force 
so  long  aa  there  remains  unpaid  any  part  of  the  said  principal  debt,  or  any  sum 
of  interest,  and  that  notwithstanding  any  defect  or  nullity  in,  or  any  failure 
or  extinction  of,  the  obligation  tor  principal ;  and  further  that  the  said  C.  and 
bis  foreeaids  shall  be  entitled  to  apply  all  sums  which  they  may  recover  from 
the  said  A.  or  his  foresaids  [or  from  the  security  hereby  created]  or  from  any 
source  other  than  me  or  my  foresaids  primo  loco  to  principal  and  to  aify  sum 
due  or  to  become  due  under  these  presents  other  than  interest. 

BOND  WITH  PARTIAL  CAUTION 
[Proceed  as  inform  above,  oddiTtg.]     But  it  is  hereby  specially  provided 
and  declared  with  reference  to  the  obligation  hereinbefore  undertaken  by  me 

'  Thiaia,  it  %eemt,  implied  (Bdl,  Pr.,  2*5),  bnt  ahoiild  be  made  eiptess  whethir  tliera  be 
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the  said  B.  [cautioner],  that  the  same  is  granted  and  accepted  with  and  UDder 
the  following  declaratioDB  only,  and  not  otherwise — viz.,  that  I,  the  said  B., 
my  estate  and  representatives  shall  not,  under  that  obligation  or  anything 
which  may  follow  thereon,  be  liable  to  pay  more  than  the  sum  of  £  ,  and 
interest  thereon  at  the  said  rate  from  the  date  of  demand  therefor,  or  default 
in  punctual  payment  of  interest  under  these  presents,  whichever  shall  first 
happen,  till  paid,  but  that  on  the  other  hand,  subject  only  to  the  said  limitation 
of  liability,  the  said  obligation  is  a  covering  obligation  and  enforceable  to  the 
full  extent  of  said  limited  liability  without  deduction  of  any  aums  which  the 
said  C.  [creditor]  or  his  foresaids  may  or  shall  have  recovered  on  account  from 
the  said  A,  [principal  debtor]  or  hia  foresaids,  or  from  any  source  other  than 
me  the  said  B.  or  my  foresaids. 

Although  this  section  deals  with  unseciired  bonds,  it  is  convenient 
to  show  here  the  variations  of  this  clause  of  limitation  of  liability  in  the 
case  of  a 


BOND  WITH  PARTIAL  CAUTIOK  AND  WITH  SECURITY 
CONSTITUTED  BY  THE  PEINCIPAL  DEBTOR 

And  here  the  clause  vrill  be  dififerent  according  to  the  true  intention 
of  parties.  The  question  is,  is  the  cautioner  for  say  £500  of  a  £1000 
debt  to  be  free  if  and  when  the  creditor  shall  have  received  £500  and 
interest  thereon  from  some  source  other  than  the  special  security,  e.ff.^ 
the  debtor's  general  estate  ?  or  is  the  cautioner  to  be  liable  for  £500  and 
interest  so  long  as  so  much  remains  unpaid,  i.e. "  ultimate  loss  "  ?  In  the 
latter  case  the  clause  may  run  as  in  the  preceding  form,  altering  the 
final  words  thus : 

without  deduction  of  any  sums  which  the  said  C.  or  his  foresfuds  may 
have  recovered  on  account  from  the  said  A.  or  his  foresaids,  or  from  the  renis 
or  other  income  or  the  proceeds  of  the  security  hereby  created,  or  from  any 
source  other  than  me  the  said  B.  or  my  foresaids. 

In  the  other  case  the  clause  may  run  after  "  viz."  :  that  I,  the  said  B.,  my 
estate  and  representatives  shall  not,  under  that  obligation  or  anything  that 
may  follow  thereon,  be  liable  to  pay  more  than  the  sum  of  £  ,  and  interest 
thereon  at  the  said  rate  from  the  date  of  demand  therefor,  or  default  in 
punctual  payment  of  interest  under  these  presents,  or  entering  into  possession, 
or  commencement  of  proceedings  tor  realization  of  the  said  securitj-  by  the 
said  C.  or  his  foresaids,  whichever  shall  first  happen,  till  paid,  but  that  on  the 
other  hand,  subject  only  to  the  said  limitation  of  liability,  the  said  obligation 
is  a  covering  obligation  and  enforceable  to  the  full  extent  of  said  limited 
liability  without  deduction  of  any  sums  which  the  said  C.  or  his  foresaids 
may  or  shall  have  recovered  on  account  from  the  rente  or  other  income  or  from 
the  price  or  proceeds  of  the  security  hereby  created,  but  under  deduction  of  any 
sums  which  may  or  shall  have  been  recovered  from  the  said  A.  or  his  foresaids 
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without  encroachiDg  on  the  said  Becuritj  or  the  rents  or  other  income 
thereof. 

MERCANTILE  GUARANTEES 

1.  SmoLB  Trans  ACTION 

[Place  OTid  date.]    In  consideration  of  your  supplying  to  B.  or  to  his 

order  a,  cargo  of  coals  of  tons  or  thereabouts  within  days 

from  this  date,  I  guarantee  the  price  thereof  up  to  X  .     [Signed]  A. 

To  a 

2.  Thk  Lies  with  further  Clauses 

[Add  at  folloieg.]    I  shall  be  entitled  to  delay  payment  until  , 

free  of  interest,  and  thereafter  for  an  additional  period  of  at  5  per 

cent,  interest  for  the  additional  period.  Further,  you  may  take  B.'s  bill  or 
other  obligation  or  security  at  such  period  as  you  think  Gt  up  to  .  .  .  and 
may  give  time  up  to  that  date  without  prejudice  to  my  guarantee. 

ToC. 

3.  Fob  Coubsb  op  Deauhq  with  Lihit  of  Ahoukt 

[Place  and  date.]  Id  consideration  of  your  agreeing  to  supply  B.  with 
goods  and  otherwise  give  him  credit,  but  only  so  long  and  to  such  extent  and 
on  such  terms  as  you  may  from  time  to  time  think  fit,  I  guarantee  his  account 
with  you  to  the  amount  of  £  .     This  guarantee  is  both  continuing 

and  covering.  You  may  take  B.'s  bill  or  other  obligation  or  security  and 
may  give  time,  all  if  and  as  and  for  snob  period  m  you  think  fit  and  without 
prejudice  to  this  guarantee. 

ToC. 

4.  The  Lire,  includinq  Present  Bai^ncb 


[Place  and  date.]  In  consideration  of  your  agreeing  to  continue  to  supply 
B.  with  goods  [ae  in  preceding  form  to  '  guarantee '],  the  sum  at  present  due 
on  his  account  with  you  amounting  to  £  or  thereabouts,  and  also  his 

account  for  future  dealings.  My  total  liability  under  this  guarantee  is  not 
to  exceed  £  .     This  guarantee  is  both  continuing  [as  in  preceding 

form]. 

ToC. 

5.  Continuing  Guarantee  (a)  by  a  Firm,  (h)  to  a  Firm,  and  (c)  for  a  Firm 
We,  A,  B.  &  C,  and  A.,  B.,  and  C,  the  partners  thereof  as  such  and 
also  personally  and  individually  and  all  jointly  and  severally,  in  consideration 
of  D.  R  &  F.  agreeing  to  supply  G.  H.  &  I,  with  goods  and  otherwise 
give  them  credit,  but  only  so  long  and  to  such  extent  and  on  such  terms  as 

D.  E.  &  F.  may  from  time  to  time  think  fit,  hereby  guarantee  to  the  said  D. 

E.  &  F.  payment  of  their  account  with  the  said  G.  H.  &  I.  to  the  amount  of 
£  .  This  guarantee  is  both  continuing  and  covering,  and  is  to  apply 
to  all  dealings  between  the  said  two  firms  or  their  successors  in  business 
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notwithetanding  any  change  in  the  membership,  name,  or  business  of  either  or 
both  of  them,  and  is  oot  to  be  terminated  by  any  change  in  the  membeTBhip, 
name,  or  busineas  of  our  firm.    [Claiue  as  to  giving  time,dc.] — In  witneae  whereof. 

6.  Claitbb  as  to  Trbhinatiok 
This  guarantee  may  be  terminated  at  any  time  on  [one  week's]  writteo 
notice  being  given  by  me  [or  us]  to  the  said  [creditor],  but  that  only  as 
regards  the  future  [or  the  period  after  the  expiry  of  the  notice]. 

BONDS  OF  CAUTION  FOR  EMPLOYEES,  ETC. 

For  different  reasons  it  appears  unnecesasiry  to  give  any  form  of  bond  of 
caution  for  such  officers  us  judicial  faotois  on  the  one  hand  and  bank  agents  on 
the  other.     For  other  purposes  the  form  may  be  adapted  from  the  following 

Bond  op  Caiition  fob  a  Hoitbe  Faotob 

We,  A.  aad  B.,  considering  that  C.  has  requested  D.  to  employ  him  as  a 
house  and  property  agent  and  factor,  and  that  we,  being  desirous  that  he 
should  be  so  employed  during  the  pleasure  of  the  said  D.,  have  offered  to  grant 
these  presents  in  manner  underwritten,  on  which  condition  only  the  said  D. 
will  employ  the  said  C.  during  pleasure  as  aforesaid.  Therefore  we  hereby 
bind  ourselves  jointly  and  severally,  and  our  resptective  heirs,  executors,  and 
representatives  whomsoever,  all  jointly  and  severally  without  the  necessity  of 
discusBing  them  in  their  order,  to  pay  to  the  said  D.  on  demand  every  and  all 
sum  and  sums  which  may  at  any  time  and  from  time  to  time  liecome  due  to 
the  said  D.  by  the  said  C.  in  respect  or  on  account  of  his  employment  by  the 
said  D.  as  house  and  property  agent  and  factor,  and  all  loss,  damage,  and 
expense  which  the  said  D.  may  incur  through  such  employment  in  any  manner 
of  way,  with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure  in  punctuiil 
payment,  and  the  interest  of  any  such  sum  and  of  all  such  loss,  damt^e,  and 
expense  at  the  rate  of  five  pra-  (entum  per  amtum  from  the  date  when  the  same 
becomes  due  by  the  said  G.  or  is  incurred  till  paid,  declaring  always  and  it  is 
hereby  (^eed  as  follows : — 

First.  The  total  principal  sum  to  be  recovered  under  the  obligation  herein- 
before written  is  limited  to  £  ,  with,  in  addition,  penalty  and  interest 
as  aforesaid. 

Second.  These  presents  shall  constitute  a  continuing  and  covering  obliga- 
tion, and  that  whether  the  employment  of  the  said  C.  by  the  said  1>.  should 
be  continuous  or  not. 

Third.  The  acceptance  of  these  presents  implies  no  undertaking  by  the 
said  D,  to  employ  the  said  C,  nor  as  to  the  duration,  continuity,  extent,  or 
nature  of  such  employment ;  and  these  presents  are  not  dependent  on  any  of 
these  matters. 

Fourth.  We  have  ourselves  made  such  inquiries  on  all  points  as  ve  think 
proper,  and  we  are  satisfied  with  the  results  thereof,  and  are  willing  accordingly 
to  grant  these  presents ;  and  in  doing  so  we  do  not  rely  on  any  representation 
express  or  implied  by  or  on  behalf  of  the  said  D. 
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F^th.  There  eh&ll  be  no  obligation  oq  the  said  D,  to  have  periodical 
Bettlemente  with  the  said  C,  nor  to  ioBiet  against  him  for  pajment  of  any 
sutnB  which  may  from  time  to  time  become  dne  or  in  arrear ;  nor  to  use 
chedu  of  an;  kind ;  nor  to  give  us  or  our  foreeaids  notice  of  Koy  sums  payable 
or  in  arrear,  or  of  an;  failure,  default,  or  irregularity,  or  of  anytbiag  which 
may  happen  in  connection  with  the  employment  of  the  said  C. ;  nor  to  do 
diligence ;  and  that  all  without  prejudice  to  the  obligation  hereinbefore  under- 
tAken  by  us,  the  duty  being  on  us  and  our  forraaids  to  make  such  inquiriea 
from  time  to  time  as  we  may  think  right. 

Sixlh.  These  preeenta  are  not  to  be  terminated  by  ub  or  either  of  us  or  our 
foresaids  except  only  at  the  expiry  of  three  months  after  receipt  by  the  said  D. 
of  a  notice  of  intention  to  terminate  the  same ;  and  until  the  expiry  of  suoh 
period  these  presents  shall  be  and  continue  in  full  force  and  effect ;  and 
further,  even  after  the  expiry  of  such  notice,  they  shall  continue  in  force  to 
the  effect  of  enabling  the  said  D.  to  recover  from  us  aud  our  foresaids  all  sums 
which  have  become  payable  up  to  the  expiry  of  the  said  period  of  three 
months,  under  limitation  of  liability  as  aforesaid,  with  penalty  and  interest  as 
aforesaid,  and  expenses  as  aftermentioned. 

And  we  bind  ourselves  and  our  foresaids,  all  jointly  and  severally  as 
aforesaid,  for  payment  of  all  expenses  which  may  be  incurred  by  the  said  D. 
in  enforcing  these  presents  or  otherwise  in  oousequenoe  hereof  or  in  relation 
hereto.— In  witness  whereof. 

It  may  be  desired  to  insert  some  modification  of  the  clauses  on  p.  679 
providing  ag^nst  all  the  obligations  being  bad  because  one  may  turn  out 
to  be  so. 

As  to  creditor's  duty  to  cautioner  on  default,  etc.,  of  employees,  see  Snaddon 
V,  Ltmdon,  etc,  Ata.  Co.,  1902,  5  F.  182. 

Assignations  ok  Personal  Bonds 

In  coDnectioD  with  asa^iiatioDS  the  foUowing  matters  may  bo 
referred  to: — 

Equitiee  between  Debtor  and  Oedent. — The  assignee  of  s 
personal  bond  is  exposed  to  all  exceptions  pleadable  against  the 
asaigner.  Thus  the  debt  may  have  been  wholly  or  partly  repaid  or 
there  may  be  compensating  claims.  The  new  lender  is  not  in  safety 
to  take  an  assignation  without  first  making  inquiry  of  the  debtor 
whether  the  whole  debt  still  remains  due  and  unaffected  in  any  way. 

Preferences  in  Oompetition. — In  purchasing  a  bond  or  other  debt 
due  by  a  deceased  debtor  it  cannot  be  assumed  that  the  estate  will  be 
divided  rateably  amoi^  all  the  creditors,  for  any  creditor  may  acquire  a 
preference  by  diligence  after  the  expiry  of  six  months  after  the  death, 
say  by  arrestment  in  the  hands  of  a  debtor  of  the  estate.  The  case 
quoted  shews  how  this  might  he  prevented  by  personal  bar.' 

TJi-m  -  A  ftwign  a.hl  h  BigbtB. — It  is  convenient  to  note  here  the  main 

1  ahb*  /tw  Co.  V,  itaekemU,  1860,  7  Bell's  Ap.,  2M. 
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classes  of  rights  which  may  not  be  asa^ed,  or  at  least  the  assignation 
of  which  is  fettered  by  various  restrietione. 

1.  Alhueatary  FrovisloaB;  but  note  (1)  in  order  to  give  valid 
alimentary  protection  it  appears  to  be  necoBsary  to  constitute  a  con- 
tmuing  truBt.'  (2)  No  one  is  entitled  to  tie  up  hia  or  her  estate  ib 
this  way  for  his  or  her  own  benefit  with  the  single  exception  of  a  wife 
during  the  marriage,'  the  settlement  being  made  by  antenuptial  deed, 
to  which  apparently  the  intended  husband  must  be  a  party.^  But  as 
to  both  of  these  rules  personal  bar  may  operate :  thus  an  obligant  for 
an  annuity  expressed  to  be  alimentary,  and  those  representing  him,  may 
be  barred  from  questioning  the  alimentary  nature  of  the  provision.* 
(3)  Bule  No.  2  strikes  at  a  postnuptial  provision  by  a  husband  to  a 
wife  so  far  as  intended  to  take  eCTect  durii^  marriage,^  for  that  would 
or  might  have  the  effect  of  really  providing  for  himself  through  the 
name  of  his  wife.  (4)  Capital  cannot  be  made  alimentary."  (5)  When 
the  protection  exists  it  is  limited  to  what  is  reasonable  in  amount  under 
all  the  circumstauces ;  qiioad  excesmm  the  provision  is  assignable 
The  undemoted  cases '  shew  what  was,  under  certain  circumstances,  held 
to  be  a  sufficient  aliment,  but  any  one  proposing  to  rely  upon  an  assign- 
ment (A  the  hypothetical  excess,  or  even  after  a  judgment  of  the  court 
fixing  the  limit  for  the  time,  must  keep  two  things  in  view,  viz.  (a)  the 
amount  fixed  as  aliment  is  a  preferential  first  charge,  and  (b)  the  amount 
may  at  any  time  and  from  time  to  time  be  increased  according  to 
circumstances,  e.g.,  marriage,  birth  of  children,  ill-health;  and  a  sub- 
sisting assignation  of  the  supposed  excess  would  be  no  bar  to  a  claim 
for  increase  of  the  aliment.  (6)  Each  periodical  payment  is  free  as  it 
falls  due,  and  may  be  assigned,  as  may  also  arrears. 

2.  DeUctvg  PersoncB. — Whenever  this  principle  operates,  e.g.  ordinary 
agricultural  leases;  aa  to  leases,  see  more  fully  p.  611. 

3.  Contracts  involvii^  mutual  rights  and  obligations.^  This  is  a 
class  of  great  importance,  and  is  even  more  important  as  the  risk  is 
apt  to  be  overlooked.  Thus  if  A.  contracts  with  B.  for  a  supply  by  A. 
to  B.  extending  over  a  course  of  time,  of,  e^.  coals,  paper,  or  machinery, 
and  if  A.  sells  his  business  to  C,  B.  is  not  bound  to  go  on  taking  the 
supply  from  C.  This  rule  operates  with  great  and  disturbing  force 
in  (a)  sales  of  businesses  under  sequestration,  liquidation,  or  otherwise ; 
(6)  changes  in  partnership  resulting  in  the  constitution  of  a  new  l^al 
pertona,  and  (c)  reconstruction  of  incorporated  companies,  Uie  new  com- 

'  Murmv  v.  Mae/arlan^§  Trs.,  1896,  22  •  Bolkmtil  v.  StwirPa  Tn.,  1898,  1  F.  81. 

R.  927.  '  Ftnlon  Livingstone  v.  F.  L. ,  188B,  li  E. 

^  SelianM,    etc.   Jit.   Sue.   ».   Halkdt's  43.  Saydon-r.Fomnt'aTrs.,l&96,ZS.lj.'t. 

FaxioT,  1891,  18  R.  016,  at  p.  622.  280. 

'  Wait  v.  Waimi,  1897,  24  R,  830.  '  Qrvrraon,  OUkam  A  Co.  Lid.  t.  Foriia, 

'  Thrmsm  t.  T.  it  Co.,  1902,  i  F.  930.  MaxuxU  Ji  Oo.    Ui..,   1896,   22    B.    812. 

'  Huniitif  V,  Jo^Wton,  18S7,  6  H.  (E.  L.)  biimiatiaMl  Fibre  Co.  lid.  v.  JTommms 

22.  IBOO,  3  F.  68S. 
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paay,  even  though  consisting  of  the  same  members  and  under  the  same 
name  as  the  old,  being  still  in  law  a  totally  distinct  and  new  company, 
thereby  enabling  the  ciistomers  to  throw  up  their  contracts  if  it  be  to 
their  intereet  to  do  so. 

4  The  salaries  of  public  employments,  to  the  extent  to  which  these 
are  reasonably  necessary  to  enable  the  receiver  to  discharge,  in  a  proper 
manner,  the  duties  of  bis  ofSce,  which  ia  the  condition  of  his  tenure. 

5.  It  baa  been  held  that  an  assignation  of  an  expectant  legacy  is 
ineffectual,  ie.  an  assignation  granted  during  the  testator's  life.'  But 
gwere,  though  no  doubt  there  would  be  difficulty  and  risk  in  regard  to 
intimation,  for  no  title  would  be  completed  by  intimating  to  the  testator 
or  to  the  expectant  executors  before  the  testator's  death.  Of  course 
it  ia  obvious  that  in  an  ordinary  case  there  is  a  totally  different  and 
fatal  objection  to  an  ass^ation  of  this  kind,  viz.,  that  any  attempted 
intimation  would  almost  certainly  lead  to  the  legacy  being  revoked.  But 
then  the  case  in  which  it  sometimes  arises  as  a  practical  question  is 
where  the  testator  has  become  insane  after  the  execution  of  the  will. 
Or  it  may  be  not  a  l^acy,  but  an  expectant  chance  of  intestate  succes- 
sion to  an  insane  person,  the  assignment  of  which  would  probably 
require  to  be  held  as  vUra  vires  if  Bedwdls  is  to  be  r^arded  as  fatal  to 
an  assignation  of  a  legacy  from  a  living  person.  These  rights  are 
commonly  assigned  in  England,  where  the  want  of  complete  notice  is 
a  certain  objection,  but  not  to  the  same  extent  as  with  us;  and  in  this 
connection  it  may  be  noted  that  the  English  courts  will  not  allow 
stop-orders  to  be  used  with  reference  to  the  estates  of  insane 
persons.' 

6.  An  assignation  of  a  share  in  a  partnership  does  not  make  the 
assignee  a  partner,  deledvs  perstmcs  preventing  that  result.  But  an 
assignation  of  the  share  is  competent  to  the  effect  of  entitling  the 
assignee  to  receive  the  assigner's  share  of  profits  and  (at  the  proper 
time)  of  the  assets,  and  the  assignee  must  accept  the  account  of  profits 
agreed  to  by  the  partners." 

7.  Liferents,  in  a  sense,  as  to  which  see  p.  238. 

FoimB  c£  Aasignation. — The  Transmission  of  Moveable  Property 
(Scotland)  Act,  1862,  gives  two  forms.  The  one  is  intended  to  be  written 
apart  from,  and  the  other  to  be  annexed  to,  the  bond.  It  is  directed 
that  the  forms  shall  specify — (1)  the  nature  of  the  deed  ass^ed  (unless 
the  assignation  is  annexed);  (2)  any  connectii^  title;  and  (3)  any 
circumstances  requiring  to  be  stated  in  r^ard  to  the  nature  and 
extent  of  the  right  assigned. 

(1)  Naiwe  of  Bond. — It  is  not  uncommon  to  introduce  a  full 
narrative  of  the  bond,  but  this  is  quite  unnecessary.     A  very  brief 

'  Btdwetia  Y.   Tod,  2Dd  Deoember  1819,  *  In  n  WiUcinaon,  1871,  L.   B.   10  Ch. 

K  a  78. 

*  PHtnenhip  Aut,  18B0,  b.  31  (1)  ud  {&> 
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atatement  of  the  obligation  is  all  that  is  required  though  the  deed  is 
separate. 

(2)  Connecting  Title. — This  is  where  the  granter  of  the  assignation 
18  himself  an  asaignee  or  has  otherwise  derived  r^ht  by  bransinission 
the  title  will  be  briefly  deduced. 

(3)  Nature  and  £xtent  of  JOgfU  Assigned. — This  means  the  nature 
of  the  assignation,  not  of  the  bond.  It  is  not  easy  to  say  what 
"nature"  really  points  to.  As  to  "extent,"  if  the  assignation  ia 
partial  (which  in  the  case  of  a  personal  bond  is  uncommon),  this  will 
be  specified;  and  in  any  case  it  must  be  stated  from  what  date 
interest  is  assigned. 

Warrandice, — The  statutory  forms  contain  no  warrandice,  but  of 
course  it  will  be  implied  according  to  the  circumstances,  and  it  may  be 
better  that  what  is  intended  should  be  expressed. 

Registration   Clame. — The  statutory  forms  contain  no  registration 
clause,    and   none    should    be    inserted.     A  consent  for   execution   is  ■ 
ineffectual,  and  a  consent   for  preservation  is  unnecessary.     The  only 
matter  in   connection   with   registration   which  requires  attention   as 
r^ards  ass^ations  is  that — 

Where  the  iond  has  been  registered  for  execution  before  the  date  of 
the  assignation,  the  assignation  should  expressly  assign,  not  only  the 
bond,  but  also  the  decree  and  warrant.  The  assignee  will  then  be 
entitled  to  obtain  a  fiai  for  summary  diligence  E^ainst  the  original 
debtor  under  the  Personal  Diligence  Act,  whereas  if  the  bond  only  is 
assigned,  the  ass^ee  must  use  letters  of  horning. 

Intimation. — This  is  dealt  with  at  p.  681. 

ASSIGNATIONS  OF  PERSONAL  BONDS 
By  Original  Creditor — Sbparatb  Dbed 
I,  A,  in  consideration  of  the  Bum  of  £  ,  now  paid  to  me  by  B.,  do 

hereby  assign  to  the  said  B.  and  hia  executors  ■  or  assignees  the  bond  granted 
by  C.  dated  ,  by  which  he  bound  himself  to  pay  to  me  the  sum  of 

£  at  the  term  of  with  interest  at  the  rate  of  per 

centum  jier  annum,  which  interest  is  hereby  assigned  for  the  period  after  the 
term  of  . — In  witness  whereof. 

'  Executory. — The  statutory  forma  say  "heirs,"  but  executors  is  better. 

Bt  Orioikal  Crbditor — Anhbxed  Dssn 
I,  A.,  in  consideration  of  the  sum  of  £  ,  now  paid  to  me  by  B.,  do 

hereby  assign  to  the  said  B.  and  his   executors  or  assignees  the  foregoing 
\or  within  written]  bond  granted  in  my  favour,  with  interest  from  the  term  of 
. — In  witness  whereof. 

Br  Original  Cbbditor — Separate  Deed — Part  only 
I,  A.,  in  consideration  of  the  sum  of  £500,  now  pud  to  me  by  B.,  do 
hereby  assign  to  the  said  B.,  and  his  executors  or  assignees,  but  only  to  the 
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extent  after  specified,  the  bond  g^ranted  by  C.  dated  ,  bj  which  he 

bound  bimBelf  to  pa;  to  me  the  sum  of  XI 000  at  the  term  of  ,  with 

intoreat  at  the  rate  of  per  eentam  per  annum.     But  these  presents 

do  and  ehaU  assign  the  said  bond  only  to  the  extent  of  the  said  sum  of  £500, 
with  interest  thereof  from  the  term  of  and  penalties  corresponding 

thereto  if  incurred.  And  I  bind  myself  to  make  the  said  bond  or  an  extract 
thereof  furthcoming  to  the  said  B.  and  his  foresaids  on  all  neoeesary  ocoasions 
on  the  usual  terms. — In  witness  whereof. 

Note. — A  partial  assignation  of  a  personal  bond  is  rare,  if  taken  at  all, 
the  bond  should  certainly  be  first  recorded,  and  in  that  case  the  decree  also 
will  be  assigned  to  the  same  extent. 

Bt  Dbritative  Crkditor — Sbparatb  Deed 
I,  A.,  in  consideration  of  the  sum  of  £  ,  now  paid  to  me  by  B., 

do  hereby  assign  to  the  said  B.  and  his  executors  or  assignees  the  bond  granted 
by  C.  dated  ,  by  which  he  bound  himself  to  pay  to  D.  the  sum  of 

£  at   the  term  of  with  interest  at  the  rate  of 

per  eetttum  per  annum,  which  interest  is  hereby  assigned  for  the  period  after 
the  term  of  ,  to  which  bond  I  acquired  right  conform  to  assignation 

by  the  said  D.  in  my  favour  dated  . — In  witness  whereof, 

Bt  Obioikal  Cbeditob — Sef&ratb  Died — Decree  of  REoisTRATroH  ai^o 
Assigned 
I,  A.,  in  consideration  of  the  sum  of  £  ,  now  paid  to  me  by  B.,  do 

hereby  assign  to  the  said  B.  and  his  executors  or  assignees  (drst)  the  bond 
granted  by  G.  in  my  favour  dated  and    registered  in  the  Books  of 

Council  and  Session  on  ,  by  which  be  bound  himself  to  pay  to  me  the 

sum  of  £  at  the  term  of  with  interest  at  the  rate  of 

per  centum  per  atinvm,  which  interest  is  hereby  assigned  for  the  period  after  the 
term  of  ;  and  (second)  the  decree  by  the  Lords  of  Council  and 

Session  at  my  instance  agtunst  the  said  C.  for  the  sum  contained  in  the  said 
bond,  which  decree  was  obtained  by  registration  as  aforesaid,  and  is  dated  the 
sud  [date  of  registraHon],  with  the  extract  thereof  and  warrant  of  the  said 
Lords  therein  contained,  with  all  that  has  followed  or  is  competent  to  follow 
thereon. — In  witness  whereof. 

The  Sahb,  with  DiLiaEMCB 
[Add  at  end.]    And  particularly  without  prejudice  to,  the  said  generality — 
(first)  the  chaise  given  at  my  instance  to  the  said  C.  on  for  payment  of 

[as  in  charge];  (second)  the  arrestment  used  at  my  instance  in  the  hands  of  D.ou 
,  with  all  goods,  debts,  sums  of  money,  and  everything  else  thereby 
attached ;  (third)  the  poinding  executed  at  my  instance  of  the  property  of  the 
said  C,  on  in  or  about  his  premises  at  or  elsewhere,  and  all  goods 

and  property  thereby  attached;  and  (fourth)  the  inhibition  used  at  my  instance 
agiunst  the  said  G.  on  ,  together  with  the  executions  of  charge, 

arrestment,  poinding,  and  inhibition,  under  the  hands  of  respectively, 

and  dated  respectively  the  said  [dates]  or  of  whatever  other  dates  the  said 
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diligeuceB  and  executions  thereof  ma;  be,  and  the  whole  tenor,  contents, 
effect,  and  benefit  thereof,  and  right  to  follow  forth  the  same  [but  not  in  name 
or  at  the  instance  of  me  or  my  representatives]. 

DISGHAItOES 

Penonal  Bonds. — There  may  be  a  formal  deed  of  discharge,  and  if  bo^  it 
vill  take  the  following  form : — 

(1)  By  Original  Creditor 
I,  A.,  in  con^deratton  of  the  sum  of  £,  ,  instantly  paid  to  me  by 

B.,  do  hereby  discharge  a  bond  dated  ,  granted  by  the  said  B.  in 

my  favour  for  £  and  all  interest  due  thereon. — In  witness  whereof. 

(2)  By  Assignee 

I,  A.,  in  consideration  of  the  sum  of  £  ,  instantly  paid  to  me  by 

B.,  do  hereby  discharge  a  bond  dated  ,  granted  by  the  said  K  in 

favour  of  C.  for  £  and  all  interest  due  thereon,  to  which  bond  I 

acquired  right  by  assignation  granted  by  the  said  C.  in  my  favour,  dated 

. — In  witness  whereof. 

But  a  simple  receipt  on  the  bond,  without  any  words  of  discharge,  is  of 
couise  Bufflcieut,^  and  will  save  expense. 

'  Niven  v.  Ayr  Burgh,  18S9,  1  F.  WO, 
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SECTION  III 

BILLS  AND  PROMISSORY   NOTES 

Thi  law  (except  as  to  summary  diligence)  ia  codified  in  the  Bills  of 
Exchange  Act,  1882 ;  when  not  otherwise  stated  the  references  in  this 
section  are  to  that  Act  All  that  is  attempted  here  is  to  give  the  forms 
(which  the  Act  does  not  do),  and  to  group  in  convenient  shape  for 
reference  some  of  the  leading  rules  which  require  to  be  appealed  to 
most  frequently.  As  matters  of  this  kind  frequently  require  much 
dispatch,  a  little  repetition  has  been  purposely  introduced,  so  that  if 
'  possible  what  is  wanted  may  be  readily  found. 

Deflnitioaa — 1.  Bill. — A  bill  of  exchange  is  an  unconditional  order  in 
writing,  addreaaed  by  one  person  to  another,  signed  by  the  person  giving 
its  requiring  the  person  to  whom  it  is  addreaaed  to  pay  on  demand  or  at 
a  fixed  or  determinable  future  time  a  sum  certfun  in  money  to  or  to  the 
Older  of  a  specified  person  or  to  bearer.' 

2.  Promittory  Note. — A  promissory  note  is  an  unoonditional  promise 
in  writing  made  by  one  peisou  to  another,  signed  by  the  maker,  engt^ing  to 
pay  on  demand  or  at  a  fixed  or  determinable  futtu^  time  a  sum  certain  in 
money  to  or  to  the  order  of  a  specified  person  or  to  bearer.^ 

The  provisions  of  the  Act  with  reference  to  bills  apply  also  to  notes, 
subject  to  the  special  rules  laid  down  in  Fart  IV.  of  the  Act'  Except 
so  far  as  the  differences  are  obvious  {e.g.  that  presentment  of  a  note  for 
acceptance  is  unnecessary),  they  are  pointed  out  in  the  following  pages. 

Joint  or  Several  liability. — In  the  case  of  a  bUl  two  or  more 
parties  thereon,  whether  drawers  or  acceptors  or  indorsers,  are  jointly 
and  severally  liable.^  In  the  case  of  promissory  notes  the  rule  ia 
statutory  so  tar  as  the  makers  are  concerned : — 

A  promissory  note  may  be  made  by  two  or  more  makers,  and  they  may 
bo  liable  thereon  jointly,  or  jointly  and  severally,  acoordjng  to  its  tenor. 
Where  a  note  runs,  "I  promise  to  pay,"  and  is  signed  by  two  or  more 
pereons,  it  is  deemed  to  be  their  joint  and  several  note.^ 

>  1.  8.  *  Ball,  Ft.  61. 

•  i.  88.  »  i.  86. 

••.8K. 
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This  in  Scotland  apparently  meane  joint  and  several  liability  when 
the  contrary  is  not  expreosed,^  and  the  same  will  apply  to  indorsers. 

Security. — 1.  Biils. — There  must  be  no  order  to  pay  out  0/  a 
particular  Jund,  for  that  would  destroy  the  ioatrument  as  a  bill*  But 
note  that  the  bill  may  contain  an  indication  of  a  particular  fund  out 
of  which  the  drawee  is  to  reimburse  himself  or  a  particular  account 
to  be  debited  with  the  amount,*  and  further 

in  Scotland,  where  the  drawee  of  a  bill  has  in  his  hands  funds  avulable 
for  the  payment  thereof,  the  bill  operates  as  an  aasigDment  of  the  sum  for 
which  it  is  drawn  in  f&voar  of  the  holder  from  the  time  when  the  bill  is 
presented  to  the  drawee-' 

And  an  acceptance  payable  at  a  certain  bank  has  the  same  effect  on 
presentment* 

2.  Ifotes. — Security  may  be  given  expressly  in  gremio  of  the  note. 
A  note  is  not  invaUd  by  reason  only  tha.t  it  contains  also  a  pledge  of 
collateral  security  with  authority  to  sell  or  dispose  thereof.^ 

Uaually  it  will  be  better  to  have  a  more  formal  document  when 
security  is  to  be  taken.  However,  there  may  be  occaeionB  when  it  is 
necessary  to  take  a  document  of  this  kind ;  and  when  that  is  so,  it  is 
recommended  that  a  promissory  note  be  taken  and  not  a  bilL  For  if  a 
bill  be  taken,  observe  that  (1)  the  bill  must  be  drawn  upon  the  holder 
of  the  security,  e.g,  tmsteeB  in  the  case  of  a  legacy,  which  is  very  un- 
desirable, or  the  insurance  company  in  the  case  of  a  policy,  or  the 
customer  in  the  case  of  a  book  debt — which  are  still  worse ;  (2)  what 
the  trustee  or  debtor  holds  must  be  '  funds '  which  may  exclude  many 
cases,  e.g.  trustees  holding  heritable  property ;  and  (3)  the  funds  must 
be  available  for  the  payment  of  the  bill,  which  can  hardly  be  predicated 
of  funds  held  for  the  drawer  in  fee,  but  subject  to  say  a  subsisting 
liferent.  All  these  objections  disappear  in  the  case  of  a  note.  But 
as  to  both  bills  and  notes  in  this  connection  great  care  must  be  taken 
to  avoid  destroying  the  instrument  as  such  by  introducing  any  indefinite 
obl^ation.  Suppose,  for  instance,  in  an  emei^ncy,  security  over  a  life 
policy  were  taken  in  this  form,  it  would  be  fatal  to  introduce  an  oblation 
to  pay  the  premiums  in  general  terms,  and  even  if  a  stated  sum  p«r 
annum  were  inserted  that  would  still  be  fatal  as  being  unlimited  as  to 
time,  and  it  wiU  probably  be  found  that  it  could  not  be  done  at  aU. 
Security  when  introduced  would  appear  to  increase  the  stamp  duty. 

Instalments. — Both  bills  and  notes  are  to  relate  to  "a  sum." 
Therefore  the  total  ought  always  to  be  stated  in  one  sum,  but  it  may  be 
payable  "  by  Btat«d  instalments  "  ^  (i.&,  number,  dates,  amount  or  amounts, 

'  StTtdemm,  Sons  A  Co.   v.    WaXlace  A  *  B.  L.  C.  v.  Bainej/'i  Tn.,  1886,  12  B. 

FtntieU,  1902,  6  F.  186.  826. 

»  8.  8  (3).  '  •.  88  (3). 

'  8,  68  C2).  •  8.  ». 
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for  of  coarse  the  inatalmenta  need  not  be  of  equal  amount),  with  or 
without  "  a  proTisioiLtbat  upon  default  in  payment  of  any  inatalment  the 
whole  shall  become  due."  > 

biterest  may  be  expressly  bargained  for.  The  objects  of  doing  bo 
are  (1)  to  fix  the  rate  (an  indefinite  rate  would  be  fatal  to  the  bill  as 
such),*  and  (2)  to  give  interest  for  the  period  between  the  date  of  the 
bill  on  the  one  hand  and  maturity  or  (in  the  case  of  a  bill  payable  on 
demand)  presentment  for  payment  on  the  other. 

Interttt  Clause. — Where  a  bill  is  expressed  to  be  payable  with  int«re8t, 
unleffi  the  inBtniment  otherwise  provides,  interest  runs  from  the  date  of  the 
bill,  and  if  tfae  bill  is  undated  from  the  issue  thereof.^ 

No  Interent  Olattse.— On  dishonour  the  holder  recovers  inter  alia  the 
principal  and  interest  thereon  from  the  time  of  presentment  for  payment  if  the 
lull  is  payable  on  demand  and  from  the  maturity  of  the  bill  in  any  other  case.* 

Fatal  Oontenta — A  bill  or  note  must  not  contain  any  of  the 
following : — 

1.  Generally,  any  qualification  of  the  order  or  promise ;  but  polite 
expressions,  e^.  "  please,"  in  a  bill,  may  not  be  fatal 

2.  Any  uncertainty  in  the  amount,  or  alternative  amotmts. 

3.  Any  uncertainty  as  to  time  of  payment.    But — 

(1)  Instalments  are  allowable  {mpra,  p.  28). 

<2)  Time  of  payment  may  be  on  demand,     ]  ^|,  ^^^ 

or  at  sisht  or  on  presentation.  >  ,  ,, 

„,    „    .     ^    .  ,  1         on  demand.^ 

(3)  Or  it  may  be  unexpressed.  f 

(4)  A  bill  accepted,  and  a  bill  or  note  endorsed,  when  it  is  over- 
due ia,  as  regards  such  acceptor  or  endorser,  payable  on  demand.' 

(5)  A  bill  [or  note]  is  payable  at  a  determinable  future  time 
■  which  is  expressed  to  be  payable — 

(a)  At  a  fixed  period  after  date  or  sight. 

(b)  On,  or  at  a  fiied  period  after,  the  occurrence  of  a 
specified  event  which  is  certain  to  happen  though  the  time  of 
happening  may  be  uncertain.^ 

Ex.  "  On  my  death  "or  "  one  year  after  my  death  "  are  both  good, 
and  so  of  any  other  person's  death ;  on  or  after  attainment 
of  certain  age  or  marriage,  both  bad ;  "death  or  marriage," 
bad.  Note  that  the  introduction  of  a  contingency  being 
fatal,  "  the  happening  of  the  event  does  not  cure  the  defect." " 

4.  An  order  in  a  bill  to  two  drawees  in  the  alternative  or  to  two  or 
more  drawees  in  succession.^ 


*  Ttmant  v.  Crm^ord,  1878,  G  B.  433. 

'i9{3). 

•a  67(1)  (6). 
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5.  Any  order  or  obligation  of  or  for  aoy  act  in  addition  to  the 
payment  of  moEey,^  e.g.  to  inBure  or  to  give  security, 

Tkis  latter  would  certainly  inralidate  a  bill,  but  as  to  notes  it  may 
possibly  admit  of  question  in  view  of  s.  83  (3)  above  referred  to. 

6.  An  order  in  the  case  of  a  bill  to  pay  out  of  a  particular  fund.'  It 
appears  clear  that  the  same  holds  as  regards  a  promise  in  a  note  to  pay 
out  of  a  particular  fund — which  is  not  an  unconditional  promise  to  pay, 
differing  entirely  from  an  absolute  promise  with  security  over  a  par- 
ticular fund. 

Noii-&tal  Elements. — 

1.  The  omission  of  the  date  of  the  instrument' 

Where  a  bill  [or  note]  expreesed  to  be  payable  at  a  fixed  period  after  date 
IB  iasued  undated,  or  where  the  acceptance  of  a  bill  payable  at  a  fixed  period 
after  sight  is  undated,  any  holder  may  insert  therein  the  true  date  of  issue  or 
acceptance.* 

2.  Ante-dating  or  post-dating.^ 

3.  The  omission  of  date  of  payment:  it  is  then  payable  on  demand.' 
4  The  omission  of  any  special  statement,  or  any  statement  ^t  all, 

of  value,  i.e.  the  words  "  value  received  "  are  not  necessary.' 

5.  The  omission  of  the  place  of  drawing  —  payment^ 

6.  Joint,  or  alternative,  or  ex  officio  payees, "  or  one  or  some  of  several 
payees."  * 

7.  Discrepancy  between  words  and  figures  in  sum :  the  words 
prevail." 

8.  Instalments,  \ 

9.  Interest,  \         See  supra,  pp.  28-29. 
10.  Security  in  notes,      ( 

Parties. — 1.  Corporations  are  not  empowered  by  the  Act  to  become 
liable  on  bills  of  notes ;  their  capacity  or  want  of  it  tails  to  be  determined 
apart  from  the  Act.'^ 

2.  Minors  may  be  liable  if  the  obligation  be  in  course  of  trade  or  for 


3.  Married  women  are  commonly  incompetent  to  incur  liability  on 
bills  or  notes,  but  they  may  be  liable  under  exceptional  circumstances.'* 

4.  Per  procuration. — This  operates  as  notice  of  limited  authority,  and 
the  principal  is  liable  only  if  the  power  authorised  the  obligation.'^ 

5.  Bepresenfative    Capacity.  —  The  distinction   here  is   somewhat 
fine    as    to    whether    the    agent    or    representative    incurs    personal 

'fl.3(2).  ■s.7(2). 

»8(3}.  '•».9{2). 

>3(4){o).  "s.22. 

*  B.  12.  "  Davit  V.  Murray,  1898,  6  8.  L.  T.  No. 
'  s.  13  (2).  132 ;  Oihum  v.  Irvine,  1800,  7  S.  L.  T.  No. 

•  10  (1)  (6).  386 ;  Oalbrailh  v.  Frotridaa  Sank,  1900,  2 
^  3  (4)  (6).  P.  1H8. 

'8(4){c).  "a.  36. 
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liability.^  The  proper  course  is  to  make  the  expression  clearly  taxative 
and  exclusive  of  personal  liability.  Thus,  after  the  signature  and  Btate- 
meut  of  representative  capacity,  add  "  and  only  as  such  [ofScial]  and  not 
personally  or  individually."  * 

Payee. — N^otiation. — The  payees  may  be  joint,  or  alternative, 
or  ex  offtffio  payees,  or  one  or  some  of  several  payees.  If  drawn  or 
endorsed  not  to  A.,  but  to  his  order,  "  it  is  nevertheless  payable  to  him 
or  his  order  at  his  option.""  The  words  "or  order"  are  always  un- 
necessary in  the  absence  of  any  "  words  prohibiting  transfer  or  indicating 
an  intention  that  it  should  not  be  transferable  "*  e.j/.  "  to  A.  only "  or 
"  not  negotiable."     Contrast  "  not  n^otiable  "  cheques.* 

Presentment  for  Acceptance." — Obviously  this  applies  only  to 
bills.     It  is  essential  in  the  following  cases  only: — 

1.  Bills  payable  after  sight,  in  order  to  fix  the  date  of  maturity. 
In  this  case,  if  the  bill  be  negotiated  before  acceptance,  the  holder  must 
either  present  it  or  f^ain  n^otiate  within  a  reasonable  time/  otherwise 
the  drawer  and  prior  indorsers  are  free. 

2.  Bills  containing  an  express  stipulation  that  they  shall  be  pre- 
sented for  acceptance. 

3.  Bills  drawn  payable  elsewhere  than  at  the  residence  or  place  of 
business  of  the  drawee. 

The  precise  rules  for  presentment  for  acceptance  are  set  out  in  sec.  41 
et  seq.  Though  the  holder  have  reason  to  beheve  that  the  bill  will  be 
dishonoured,  he  must'  present.  If  not  accepted  within  the  customary 
time,  the  bill  must  be  treated  as  dishonoured,  otherwise  the  drawer  and 
indorsers  are  free."  If  not  accepted,  presentment  for  payment  is 
unnecessary,  and  an  immediate  claim  arises  at  the  instance  of  the 
holder  gainst  drawer  and  indorsers.'  The  holder  is  not  bound  to 
take  a  qualified  acceptance.'"  If  he  do,  the  drawer  and  indorsers  are 
free,  except  so  far  as  they  have  authorised  it  or  subsequently  assent.^" 
This  does  not  apply  to  partial  acceptance  of  which  the  holder  gives 
notice.'"    These  last  rules  come  to  this — 

(1)  If  only  partial  or  otherwise  qualified  acceptance  be  offered,  the 
holder  is  not  bound  to  take  it,  but  may  treat  the  bill  as  dishonoured 
and  give  notice  at  once. 

(2)  If  a  partial  acceptance  be  offered,  it  may  be  safely  taken  if  other- 
wise satisfactory,  and  if  notice  be  given  at  once,  i.e.  tho  coTismt  of 
drawers  or  indorsers  is  not  required. 

(3)  If  any  other  kind  of  qualified  acceptance  be  offered,  the  holder,  if 
disposed  to  take  it,  must  give  notice  at  once  to  drawer  and  indorsers, 
and  it  they  do  not  within  a  reasonable  time  express  dissent,  the  holder 

'  B.  28.  '  a.  S9, 

'  ry.  a.  31  (G)  u  to  codoiMments,  ''  s.  40. 

•  8.  8  (6).  '  B.  12. 

*  fc  8  (4>  »  p.  43. 
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may  take  the  acceptatkce  without  releasing  them ;  otherwise  not.  Bnt 
observe  that  "  an  acceptance  to  pay  at  a  particular  place  "  (which  is  very 
common)  ia  a  general  acceptance,  unless  payable  there  only.^ 

Indorsements.^ — The  leading  rules  are : — 

1.  The  indorsement  must  be  on  the  bill.      The  signature  alone  is 


2.  It  must  be  of  the  whole  bill. 

3.  And  wholly  to  one  person,  or  to  one  set  of  persons  jointly  and 
not  severally.  That  is,  a  £100  bill  may  be  endorsed  to  A.  and  B.,  but 
not  £50  to  A.  and  £50  to  B. 

4.  From  which  rule  it  follows  that  a  biU  payable  to  two  or  more 
must  be  indorsed  by  both  or  all,  unless  they  are  partners 

5.  Conditions  may  be  added  to  endorsements  (1)  prohibiting 
further  negotiation,'  (2)  negativing  personal  liability  in  the  case  of 
representative  iudorsers,*  (3)  negativing  recourse  in  all  cases.  Other 
conditions  ought  not  to  be  introduced.  If  they  are,  the  payer  may 
safely  disregard  them." 

Preeentmeat  for  Payment  is  not  necessary  in  the  following  cases : — 
1.  In  order  to  render  the  acceptor  of  a  bill  liable  if  the  acceptance 


2.  In  order  to  render  the  maker  of  a  not«  liable  unless  the  note  is, 
in  the  body  of  if,  made  payable  at  a  particular  place.^ 

Observe  here  a  curious  distinction  between  bills  and  notes.  A  bill 
accepted  payable  at  a  particular  bank  without  the  word  "  only  "  or  similar 
words  need  not  be  presented  in  order  to  make  the  acceptor  liable.^  But 
a  note  payable  at  a  particular  bank,  although  without  any  taxative  word, 
must  be  presented  in  order  to  render  even  the  maker  liable.  As  regards 
both  bills  and  notes  there  must  be  presentment  and  protest  as  a  warrant  for 
summary  diligence  even  against  the  acceptor  or  maker ;  and  not  only  so, 
but  the  presentment  must  be  at  the  proper  place  in  terms  of  the  Act, 
and  it  would  seem  also  on  the  exact  due  date.* 

Rules/or  Preaentment  for  Payment. — ^These  are  fully  set  out  in  ss,  45 
and  46.     The  following  may  be  specially  noted : — 

1.  If  not  payable  on  demand,^*  the  bill  or  note  must  be  pre8ented,on  its 
due  date,  i.e.  on  its  last  day  of  grace. 

2.  If  payable  on  demand,  the  presentment  must  be  within  a  reasonable 
time  after  issue  in  order  to  render  the  drawer  liable,  and  within  a  reason- 
able time  after  indorsement  in  order  to  make  the  indorser  liable. 

3.  The  place  ia  (1)  that  specified,  (2)  failing  which,  the  address  given, 
(3)  failing  which,  the  acceptor's  place  of  bttsiness  if  known,  (4)  and  if  not, 


s.  31  {6). 
S.33. 

i.  m  (1),  >.  19. 
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his  reeidence — observe  the  reeidence  will  not  do  if  his  place  of  buaineaa 
bo  known ;  (5)  in  any  otJier  case,  personally  or  at  last  place  of  busineBa  or 
residence — observe  personal  presentment  will  not  do  unleea  the  methods 
previously  stated  fail. 

Notice  of  Dishonour,^  whether  by  non-acceptance  or  non- 
payment, ifl  necessary  in  order  to  preserve  the  liability  of  the  drawer  and 
indorsera,  that  is,  notice  must  be  given  to  each.  The  notice  may  be 
given  by  the  holder  or  by  an  indorser  liable  on  the  bill  Any  notice 
given  by  the  bolder  enuree  for  the  benefit  of  all  subsequent  holders  and 
all  indoraers  entitled  to  claim  against  the  party  to  whom  it  is  given. 
Notice  given  by  an  indorser  enures  to  the  holder  and  all  indoraers 
subsequent  to  the  party  to  whom  it  is  given, 

The  simple  practical  rule  is  that  when  dishonour  occurs  the  holder 
must  at  once  give  notice  to  all  parties  whom  be  desires  to  hold  liable 
on  the  bill,  and  in  like  manner  each  of  these,  when  he  receives  his  notice, 
must  at  once  give  notice  to  each  party  whom  ht  in  turn  claims  to  hold 
liable  to  liim  in  relief.  The  notice  need  not  be  in  writii^,  but  of  course 
it  ought  to  be.  If  the  gh^er  and  receiver  of  the  notice  reside  in  the 
same  place,  the  notice  must  arrive  on  the  day  after  dishonour ;  if  in 
different  places,  it  must  be  sent  off  on  the  day  after  the  dishonour,  or  it 
no  convenient  post  on  that  day,  then  by  the  next  post. 

Noting  and  Proteat. — As  to  inland  bills  and  notes  "  it  shall  not  be 
necessary  to  note  or  protest  any  such  bill  in  order  to  preserve  the  re- 
course against  the  drawer  or  indoraers"'  and  muUo  magis  as  to  the 
acceptor  and  maker.'  But  noting  and  protest  are  necessary  (1)  to 
warrant  summary  diligence,  and  (2)  in  the  case  of  foreign  bills.* 

.Rules. — 1.  Time. — The  noting  must  be  on  the  day  of  dishonour.*  The 
protest  may  be  extended  later,  and  as  of  the  date  of  noting.^ 

2.  Place. — The  protest  must  be  at  the  place  of  dishonour,  subject  to 
certain  exceptions.^ 

3.  Contmts  of  Protest.^ — (1)  A  copy  of  the  bill,  (2)  at  whose  request 
the  bill  ib  protested,  (3)  place  of  proteat,  (4)  date  of  protest,  (5)  cause  or 
reason  for  protesting,  e.g.  non-acceptance  or  non-payment,  (6)  the  de- 
mand made,  (7)  answer  given  if  any,  (8)  or  the  fact  that  the  drawee  or 
acceptor  could  not  be  found.  (9)  The  protest  must  be  signed  by  the 
notary."  It  is  not  necessary  for  the  witnesaea  to  sign  except  when  the 
proteat  is  by  householder  instead  of  a  notary  (sch.  1),  but  in  view  of  this 
it  may  be  preferred  that  the  witnesses  should  always  sign. 

4.  Failing  Notary. — "Where  the  services  o[  a  notary  canDOt  be  obtained 
at  the  place  where  the  hill  ie  dighonoured,^  any  householder  or  substantial 


'  M.  48,  4». 

•   Ibid..  Slid 

ee  also  ■.  S3. 

»  a.  61  (1). 

'  61  (8). 

»  «.  62  (8). 

"  a.  El  (7). 

*  61  (2). 

»  StrntermlU 

T,   Aaroiuon,   1S9S 

*  B.  61  (4),  subject  to  certoin  exceptions  in 

524. 

1.  61.  (8). 
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resident  of  tbe  place  raa.j  in  tbe  presence  of  two  wituesBea  give  a  oertificate 
ugned  b;  them  "  in  lieu  of  notori&l  protest.' 

Qu(ere  whether  thia  warrants  Bummary  diligence.* 

Summary  Diligence. — This  is  unaffected  by  the  Act.*  The  rulee 
are; — 

1.  Jurisdietion. — This  procedure  is  available  only  against  parties 
liable  on  bills  and  notes  who  are  subject  to  the  jurisdiction  of  the 
Soottisb  Courts.  It  that  condition  be  not  fulfilled,  the  mere  fact 
that  the  place  of  payment  is  in  Scotland  will  not  make  summary 
diligence  competent. 

2.  Complden4sg  of  BiU. — Tbe  bill  or  note  must  be  complete  and 
regular  ex  fade,  eg.  a  bill  signed  by  mark,  though  it  may  be  good 
otherwise,  will  not  warrant  summary  diligence.  The  bill  must  be 
dated.  The  oinisaioQ  of  the  word  "  pounds  "  is  not  fataL  *  An  unnamed 
ex  o^ieio  holder  cannot  use  summary  diligence.' 

3.  Protest  is  essential ;  as  to  protest  by  householder,  see  su^rci. 

4.  Time  Limit. — The  protest  must  be  registered  within  six  months 
of  the  date  of  the  bill  if  for  non-acceptance,  ahd  within  six  months  after 
maturity  il  for  non-payment,  or  after  demand  if  the  bill  be  payable  on 
demand." 

Bill  to  Draieer 
£100.  [Place,  daie.] 

Three  months  after  date  pay  to  me  or  my  order  [within  [|>/ace]]  tbe  sum 
of  one  hundred  pounds,  value  received. 

A. 
ToB. 

JoirU  and  Seoeral  BUI  to  Drawer 
£100.  [Place,  date.] 

On  [date]  jointly  and  severally  pay  to  me  or  my  order  [pZo«]  the  sum 
of  one  hundred  pounds,  value  received. 

A. 
To  B.  and  C. 

Biil  Draton  by  Company 
£100.  [Plaee,  dede.] 

On  [da/e]  pay  to  the  X.  Company  Ltd.,  or  order,  within  its  registered 
olBce  at  the  sum  of  one  hundred  pounds,  value  received. 

Of  the  said  Company,  but 
A.,  Director,  all  only  as  such  and  to 

B.,  Director,  bind   the  Company,  and 

C,  Secretary,  not     personally     or     iu- 

To  D.  J      dividuaUy. 

■  1.  04.  *  Gordon  v.  Sloat,  1S48,  10  D.  1I2S. 

'  SomemilU  v.  Jaronson,  1898, 26  R.  624.  •  Fraier  v,  Bannerman,  1863,  16  D.  7B6, 

^  »  98.  '  M-JiaitU  V.  HalUy,  1849,  12  D.  IM. 
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Biil  with  I-nterttt 

£100.  [Plaee,  date.] 

On  [date]  pay  to  me  or  order  [pZaee]  the  sum  of  one  hundred  pouoda 

[value  reoaivedj,  with  iDterest  at  the  rate  of  five  per  centum  per  annum  from 

this  date  till  paid  [payable  half-yearly  at  the  terms  of  Whitsunday  and 

Martiomaa,  beginning  at  the  term  of  ] 

A. 
ToB. 

BiU  to  Third  Party 
£100.  [Place,  daU.] 

On  demaud  pay  to  C.  or  order  [place]  the  sum  of  one  hundred  pounds, 
▼alae  received. 

A. 
ToB. 

Itatalment  BUI 
£100.  [Place,  date.] 

Pay  to  me  or  order  [place]  the  sum  of  one  hundred  pounds,  value  received, 
in  instalments  of  ten  pounds  each  on  Ut  [month  and  year]  and  the  first 
day  of  each  of  the  nine  months  immediately  following  [but  on  default  in  pay- 
ment of  any  instalment  the  whole  sum  of  £100  or  the  balance  thereof  for 
the  time  being  shall  become  due]. 

A. 
ToB. 

PromiiBOry  Nate 
£100.  [Place,  dale] 

On  demand  I  promise  to  pay  to  R  or  order  within  [place]  the  sum  of 
one  hundred  poimds,  value  received. 


Joint  and  Several  Note 
£100.  [Place,  date.] 

On  [date]  we  jointly  and  severally  promise  to  pay  to  C.  or  order  within 
[jAace]  the  sum  of  one  hundred  pounds,  value  received. 

■A. 
B. 

Note  by  Firm  and  Pariners 

£100.  [Place,  date.] 

Three   months  after  date   we.    A.,  B.    &  C,    and    A.,   B.    and    C,   the 

individnal  partners  of  said  firm  as  such  partners  and  as  individuals,  jointly 

and  severally  promise  to  pay  to  D,  or  order  within  [place]  the  sum  of  one 

hundred  pounds,  value  received. 

A.  B.  &  C. 

A. 

B. 
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Ihdorsatiohb 

Ordinary  Form — "Blank" 
This  is  simply  the  signature  on  the  back  of  the  bill- 

Ordinary  Form — "Special" 
Pay  to  D.  or  order. — (Signed)  A. 

Without  Recourse 
Pay  to  D.  or  order  without  recouree. 

In  Repreee/iUaiive  Capacity 
Fay  to  D.  or  order. 

(All  of  the  X.  Company  Ltd.,  but  only  as 
Bucb  and  on  behalf  of  the  Company,  but  not 
personally  or  individually  [and  also  with- 
out recourse  against  the  Company]. 


o 


Negativing  JoiiU  aiid  Several  LdabHily 
Pay  to  D.  or  order. 

A.,  I  With  joint,  but  not  sereral,  nor 

B.,  j       joint  and  several,  liability. 

Prokibiiing  further  Negotiation 
Pay  D.  only.— A. 

Proteet. — 1,  Acceptor  or  Maker  found. — Prefix  a  full  copy  of  the  bill, 
including  acceptance,  indorsements,  and  anything  else  written  on  it. 

Enow  all  men  that  I,  A.,  notary  public  of  ,  in  the  county  of  ,  in 

the  United  Kingdom,  at  the  request  of  B.,  did  on  the  day  of  at 

[p/oce]  present  the  bill  at  exchange  above  written  to  C.  and  demand  payment 
thereof,  to  which  demand  he  made  answer  [stale  it  if  any,  or  say  made  no  answer] 
whereupon  I  date  and  place  foresaid  protested  and  now  do  protest  the  said 
bill  of  exchange  agfunst  the  said  0.  [and  indorsers]  and  all  others  concerned 
for  non-payment  of  the  contents  and  for  interest,  dam^ea,  and  expenses,  in 
the  presence  of  D.  and  E. 

[Motto],  A.,  N.  P. 

Witnesses  do  not  sign.     Stamp  Is. ;  may  be  adhesive. 

2.  Acceptor  or  Maker  not  found 
Know  all  men  that  I,  A.,  notary  public  of  ,  in  the  county  of  , 

in  the  United  Kingdom,  at  the  request  of  B^  did  on  the       day  of 
proceed  to  [p/oce]  for  the  purpose  of  presenting  the  bill  of  exchange  above 
written  and  demanding  payment  thereof,  but  after  reasonable  diUgenoe  neither 
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C  HOT  any  peraou  antboTised  to  pay  or  refuse  payment  could  be  found, 
whereapon  I  [as  oiotw). 

3.  At  Bank 
Know  all   men  that  I,  A.,  notary  public  of  ,   in  the  county 

of  ,  in   the  17nit«d   Kingdom,  at  the  request  of  B.,  did  on  the 

day  of  proceed  to  [date  precite  o^lee  of  BanJe^  and  C.  not 

being  found  nor  any  one  otherwise  specially  authorised  to  pay  or  refuse  payment 
of  the  bill  of  exchange  above  written,  I  presented  the  said  bill  of  exchange 
to  the  cashier  of  the  said  Bank  there  and  demanded  payment  thereof,  to  which 
demand  he  made  answer  that  the  Bank  bad  no  instruotions  [or  "  no  funds  "], 
whereupon  \aa  above\. 

4.  By  /wuseholder 
Enow  all  men  that   I,  A.,  householder,   of  ,   in  the  county 

of  ,  in  the  United  Eii^om,  at  the  request  of  B.,  there  being  no  notary 

public  available,  did  on  the      day  of  ,  at  [place],  demand  payment  [or 

acceptance]    of  the  bill  of  exchange  hereunder  written  from  C,  to  which 
demand  be  made  answer  [elate  anetBer  if  any,  or  toy  made  no  answer],  where- 
fore I  now  in  the  presence  of  D.  and  E.  do  protest  the  said  bill  of  exchange. 
A., 

^■'  *  Witnessaa.     '''***  '''^  witnesses  must 
E.,  >  sign  in  this  case. 

Anuez  a  full  copy  of  the  bill  and  all  that  is  written  thereon. 
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SECTION  IV 

REGISTRATION — EXECDTIOK 

The  three  purposes  of  r^ietratioa  are  (1)  preservation,  (2)  execution, 
and  (3)  publication.  The  second  is  never  found  except  in  combinatioQ 
with  the  firBt ;  and  the  iirst,  or  the  first  and  second,  may  be  combined 
with  the  third. 

Publication  is  limited  to  land-rights.  The  others  also  are  applicable 
to  land-rights. 

Execution  requires  an  express  consent  hy  the  debtor;  the  others 
do  not,  thoi^h  it  is  very  common  to  find  a  clause  of  consent — indeed, 
it  is  given  in  statutory  forms — in  cases  where  there  can  be  no  execution, 
but  it  is  of  no  use  at  all,  and  may  be  omitted. 

Publication  requires  a  warrant  of  r^istration;  the  others  do  not, 
unless  they  are  combined  with  publication,  when  Uiey  do. 

Registration  fob  Exbcotion 

The  easentials  required  to  authorise  summary  diligence  are : — 
1.  Definite  obligation,  i.e,  an  obligation  distinct  as  to  (a)  amount, 
(6)  time  of  payment,  (o)  creditor,  and  {d)  debtor.  As  to  amount,  an 
indefinite  obligation  as  in  a  bond  of  cash  credit  may  be  made  definite 
by  a  certificate  by  an  official  in  terms  of  an  ^roement  in  the  obligation, 
and  the  obligation  and  certificate  being  registered  together  will  warrant 
summary  diligence,  but  an  f^eement  that  the  charge  followii^  on 
a  certificate  of  that  kind  shall  not  be  suepended  except  on  cons^ation 
is  not  binding.'  As  to  time  of  payment,  an  obligation  to  pay  on  the 
death  of  A.  would  not  authorise  summary  diligence,  but  if  it  is  merely  a 
future  determinate  date,  a  warrant  may  be  obtained,  hut  it  will  be 
qualified  by  the  words  "  the  terms  of  payment  being  always  first  come 
and  bygona"*  There  are  special  rules  regarding  summary  diligence 
on  partnership  obligations.  A  charge  is  competent  against  the  firm  of 
A.  &  Co.,  but  not,  it  seems,  (gainst  an  unincorporated  company  with  a 
descriptive  name,  as  the  "  X  Coal  Company."'    A  decree  (gainst  either 

'  M'Leim.  v.  Sou,  1886.  15  8.  285. 
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class  of  company  is  a  warrant  for  diligence  agaisBt  the  individual 
partners.' 

2.  Express  consent  in  grmno  to  r^istration  for  execution,  except 
in  the  case  of  bills  and  notes. 

But  even  if  these  conditions  do  exist,  it  does  not  follow  that 
summary  diligence  is  competent  de  piano.  It  is  necessary  to  dis- 
tinguish the  following  cases : — 

1.  New  Debtor. — When  it  is  sought  to  do  diligence  against  the 
representativea  of  a  deceased  debtor,  it  is  necessary  (except  as  to  cases 
within  sec.  47  of  the  1874  Act  as  aftermentioned)  to  obtain  a  decree  of 
constitution,  and  to  proceed  on  it.  This,  of  course,  may  be  obtained 
by  a  derivatiTe,  as  well  as  by  the  original,  creditor. 

2.  New  Creditor. — If  the  original  creditor  has  obtained  decree 
(which  includes  a  decree  of  r^Btratiou),  anyone  (e.g.  assignee  or 
executor)  deriving  right  from  him  to  the  debt  and  decree  may  obtain 
a  warrant  in  l^e  Bill  Chamber  or  Sheriff  Court,  as  the  case  may  be, 
authorising  arrestment,  chaige,  and  poinding  against  the  original 
debtor.  This  is  under  the  Personal  Diligence  Act*  The  point  is  that 
the  Act  applies  to  those  acquiring  right  not  merely  to  the  debt  but 
to  the  decree  (s.  7).  It  is  necessary  that  the  person  applying  for  the 
warrant  should  have  right  not  only  to  the  debt  but  also  to  the  decree, 
and  therefore  it  is  important  that  the  confirmation  or  assignation  should 
expressly  give  a  title  to  the  decree  as  well  as  to  the  bond  and  debt. 
If  the  bond  has  not  been  recorded,  the  strictly  proper  procedure, 
before  taldng  an  assignation,  would  be  to  require  the  original  creditor 
to  record  it,  and  thus  make  it  possible  to  assign  the  decree.  If  the 
original  creditor  has  recorded  the  bond  before  the  date  of  the  assigna- 
tion, but  the  decree  is  omitted  from  the  assignation,  it  is  competent  to 
go  back  to  him  and  obtain  a  separate  assignation  of  the  decree.  The 
alternative  is  to  proceed  by  letters  of  horning;  and  that  is  the  only 
course  where  the  original  creditor  has  not  obtained  decree  at  all. 

As  r^^rds  the  matter  of  jurisdiction  in  the  granting  of  warrants 
under  the  Personal  Diligence  Act,  it  stands  thus:  If  the  decree  has 
been  obtained  from  the  Court  of  Session  or  Books  of  Council  and 
Session,  the  minute  must  be  obtained  in  the  Bill  Chamber,  and  in  no 
other  cose  can  an  original  warrant  be  obtained  in  the  Bill  Chamber; 
for  if  the  decree  has  issued  from  a  Sheriff  Court  or  Sheriff  Court  books, 
the  warrant  must  be  obtained  from  the  same  Sheriff  Court  In  this  latter 
case,  if  it  is  desired  to  execute  the  warrant  beyond  the  sheriffdom, 
8eparat«  application  for  a  warrant  of  concurrence  must  be  made  either 
in  the  Bill  Chamber  or  in  the  Sheriff  Court  within  whose  jurisdiction 
it  is  desired  to  execute  the  warrant :  form  Sch.  10  of  the  Act 

3.  HerUaUe  Securities. — The  procedure  under  the  Personal  Dil^nce 
Act  just  referred  bo  is  as  apphcable  to  heritable  securities  as  to  personal 

<  Dretv  V.  Lumidm,  ISSG,  S  H.  384.  >  1  k  2  Tiot  o.  lit. 
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boodB  or  other  obl^tiona  But  that  procedure,  aa  has  been  seen,  is 
not  available  in  either  of  the  following  casea — (a)  if  the  original 
creditor  has  not  reoorded  the  bond  for  execution ;  (b)  if  it  is  sought  to 
enforce  the  obligation  against  anyone  other  than  the  original  debtor. 
But  by  sec  47  of  the  1874  Act'  a  more  general  remedy  is  introduced 
in  the  case  of  heritable  securities  which  is  not  displaced  by  either 
of  these  conditions.  This  procedure  is  available  (a)  without  any 
registration  for  execution  at  all,  either  previously  or  at  the  time  of 
applying  for  the  warrant;  (b)  though  the  applicant  is  not  the  original 
creditor  (his  title  being  produced),  and  though  he  is  only  a  partial 
creditor.  On  the  other  hand,  the  procedure  is  confined  to  the  case 
where  it  is  sought  to  enforce  the  obligation  against  someone  who 
(a)  is  net  the  original  debtor,  and  (b)  is  the  propri^or  of  the  securitr^ 
subjects.  Accordingly  it  has  no  application  to  the  cases  of  diligence 
(1)  against  the  personal  representatives  of  a  deceased  debtor,  or  (2)  by 
a  derivative  creditor  gainst  the  original  debtor.  The  warrant  which 
is  obtained  is  in  terms  a  warrant  to  chai^  only,  but  by  the  Act  it  is 
provided  that  "  all  diligence  may  thereafter  proceed  against  the  party 
in  common  form."  It  is  not  expressly  provided  that  the  bond  must 
contain  a  consent  to  r^istration  for  execution  in  order  to  authorise 
this  procedure,  but  the  Act  says  the  personal  obligation  may  be 
enforced  against  such  person  by  summary  diligence  or  otherwise  in  the 
same  manner  as  against  the  origiTiai  debtor,  which,  it  is  thought,  clearly 
requires  the  clause  of  consent  as  the  foundation  of  summary  dil^nce. 

Romimg. — Except  as  to  cases  within  s.  47  of  the  1874  Act  as  just 
dealt  with,  letters  of  homing  are  still  necessary  whenever  the  procedure 
is  at  the  instance  of  a  derivative  creditor  who  does  not  hold  an  express 
title  not  only  to  the  debt  bnt  also  to  a  decree  (which  may  be  a  decree 
of  registration)  obtained  by  the  original  creditor;  and  even  this  is 
competent  only  against  the  orginal  debtor,  otherwise  a  decree  of  con- 
stitution is  required. 

>  Fully  discussed  in  Section  XXXIII;  form  of  agreement  tn^remtoonp.  327. 

MINUTE  FOR  DERIVATIVE  CREDITOR  UNDER 
PERSONAL  DILIGENCE  ACT 
(1)  In  Bill  Chamber 
[Place  and  date.'\     Warraot  is  craved  to  charge,  arrest,  and  poind  the 
property  and  effects  of  6.   [debtorY  at  the  instance  of  A.  as  assignee  [or 
executor]  of  C.  [original  creditor  at  whote  instance  the  extract  was  issued]. 
Produced  herewith  assignation^  by  the  said  C.  in  favour  of  the  said  A, 
dated  [or  confirmation  *  by  the  sheriff  of  in  favour  of  the  stud 

>  This  can  be  the  original  debtor  only. 
^  It  must  be  an  assignation  of  the  decree.     Note  that  eveiy  step  in 

the  title  muat  be  produced  and  referred  to. 
'  The  confirmation  must  expressly  give  a  title  to  the  extract. 
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A.  as  ezeoutor  of  the  s&id  C,  dated  at  on  ].     Dated 

the        day  of 

The  clerk  of  billa  Bubjoina — (1)  /of  tit  petilur,  (2)  date,  (3)  signature,  and 
(4)  on  each  document  produced  he  puts  the  date  and  his  initials. 

The  minute  is  endorsed  on  the  extract. 

It  must  be  signed  bj  a  Writer  to  the  Signet- 

(2)  Ik  Shbriff  Court 

The  form  and  procedure  are  the  same,  except  that  the  minute  is  signed 
bj  the  party  or  a  procurator  of  Court  and  it  is  the  Bheriff-clerk  who  endorses 
the  warrant. 


MINUTE  FOR  SUMMAKY  DILIGENCE  UNDER  SEC.  47  OF 
THE  1874  ACT  (SCHED.  K) 

Obigihal  Creditor — Wholb  Dbbt 

Warrant  is  craved  in  virtue  of  the  Conveyancing  (Scotland)  Act,  1874,  at 
the  instance  of  A,  the  creditor  under  a  bond  and  disposition  in  security 
over  the  lands  of  X.,  in  the  county  of  Y.  [or  the  house  1  King  Street,  in  the 
city  and  county  of  Edinburgh],'  fur  the  principal  sum  of  £1000  with  corre- 
sponding interest  and  penalties  granted  by  B.,  then  proprietor  of  the  said 
lands  [or  subjecte],  in  favour  of  the  said  A.,  and  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  aasines  for  the  county  of 
on  :  To  charge  C,  the  present  proprietor  of  the 

said  lands  [or  subjects],  and  as  such  the  present  debtor  in  the  said  bond  and 
disposition  in  security,  to  make  payment  to  the  said  A.  of  the  said  principal 
sum  of  £1000  contained  in  and  due  by  the  said  bond  and  disposition  in 
security,  and  also  of  the  further  sum  of  £  ,  being  the  amount  of  the 
interest  now  due  thereon.'  Produced  herewith  the  said  bond  and  disposition 
in  security.     Dated  the        day  of 

D.,  (r.&,  Edinbui^b. 
S.S.C-,  Edinbu^h. 
Lav  Agent,  Olaagow. 
(Or  as  the  oase  may  be.) 

1  DescripHan  should  be  kept  very  brief:  the  schedule  says  "ipedfy 
shortly." 

*  Jjiierett  will  be  included  not  only  to  the  last  term,  but  to  the  date  of 
the  minute.  The  creditor  is  entitled  to  call  up  his  loan  on  a  six  days  charge, 
and  of  course  he  is  entitled  to  require  interest  to  the  date  of  payment. 

The  clerk  of  the  bills  or  the  sberifT-cIerk  appends — (1)  fiat  ttt  petitur, 
(3)  the  date,  and  (3)  his  signature. 

Pari  only, — If  the  whole  debt  is  not  due  to  A.,  in  respect  either  of 
partial  repayment  or  partial  assignation,  after  "creditor"  in  line  2,  insert  "to 
the  extent  aftermentioned,"  and  after  "A,"  in  line  10,  insert  "of  the  principal 
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Bum  of  &  ,  being  the  extent  to  which  the  sud  A.  is  in  right  of  ttie  a&id 
bond  and  dispoaition  in  Becurit;." 

MINUTE  FOR  ASSIGNEE 

Warrant  is  craved  in  virtue  of  the  Conveyancing  (Scotland)  Act,  1874, 
at  the  instance  of  A,,  the  creditor  in  virtue  of  the  aasignation  in  his  favour* 
aftermentioned  under  a  bond  and  diepoeitiou  in  eecurity  over  for 

the  principal  Bum  of  jClOOO  with  corresponding  interest  and  penalties  granted 
by  B.,  then  proprietor  of  tiie  said  lands  [or  subjects],  in  favour  of  C,  and 
dated  ,  and  recorded  in  the  division  of  the  general  register  of 

sasines  for  the   county  of  on  :   To   charge  D.,  the 

present  proprietor  of  the  said  lands,  and  as  such  the  present  debtor  in  the 
said  bond  and  disposition  in  eecurity,  to  make  payment  to  the  said  A.  of  the 
said  principal  sum  of  j£1000  contained  in  and  due  by  the  said  bond  and 
disposition  in  security,  and  also  of  the  further  sum  of  £,  ,  being  the 

amount  of  the  interest  now  due  thereon.  Produced''  herewith — (1)  the  said 
bond  and  disposition  in  security,  and  (2)  aseignatioD  by  the  said  C.  in  favour 
of  the  said  A.,  dated  ,  and  recorded  in  the  said  division  of  the 

general  register  of  sasines  on  the  Dated  [as  on  jjrsf  iotu  pajr^]. 

See  notes  1  and  2  previous  page. 

'  Ths  immedutie  title  in  fovour  of  the  new  creditor  is,  it  is  thought,  all  that 
need  be  referred  to  here.  Thus,  if  there  have  been  two  assignations — one  by 
the  original  creditor  to  X.,  and  the  other  by  X.  to  A.,  the  latter  alone  need  be 
referred  ta  But  if  there  is  a  general  disposition  in  favour  of  A.,  followed  by 
a  notarial  instrument  in  his  favour,  both  must  be  referred  to.  If  the  notarial 
instrument  is  in  favour  of  an  executor,  the  confirmation  also  had  better  be 
referred  to,  and  indeed  it  is  recommended  that  the  full  title  should  be  specified 
and  produced,  at  least  if  conveniently  possible. 

"■  Prodttdum. — The  bond  must  be  produced  in  this  case  as  well  as  when  the 
original  creditor  applies,  but  an  extract  from  the  Books  of  Council  and  Session 
or  regUier  of  gagines  is  auflScient ;  and  there  must  also  be  produced  and  speci- 
fied the  title  in  the  creditor's  person,  as  explained  in  the  preceding  note. 

Part  only. — If  the  whole  debt  is  not  due  to  B.,  after  "creditor"  in  line  2, 
insert  "to  the  extent  and  in  virtue  of,"  and  after  A.  in  line  9,  insert  "of  the 
principal  sum  of  £  ,  being  the  extent  to  which  the  said  A.  is  in  right  of 
the  said  bond  and  disposition  in  security";  and  after  A.  in  line  14,  insert  "to 
the  extent  of  the  sum  of  £■  with  corresponding  interest  and  penalties." 
But  if  less  is  now  due  to  A.  than  was  originally  assigned  to  him,  the  first  of 
these  alterations  will  require  to  run — "  A.,  the  creditor  in  virtue  of  the 
assignation  in  his  favour  and  to  the  extent  aftermentioned." 

Pdslication  gohbised  with  Freskrtation,  or  Prbsbbtation  ahd 

exkcution 
This  rests  upon  two  statutes — one  passed  in  1868^  and  the  other 
in  1877.' 

>  81  k  S2  Viot.  0.  64,  1.  12.  *  40  k  11  Vict.  o.  40,  b.  6. 
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It  is  limited  to  registration  in  the  general  r^jister  of  sasines  (not 
in  biu^h  regiaters)  and  in  the  Books  of  Council  and  SeBsion  (not  any 
Sheriff  Court  Books). 

The  ordinary  rule,  of  course,  applies,  that  there  must  be  a  consent 
to  execution  before  there  can  be  r^istration  for  that  purpose. 

The  warrant  of  r^istration  must  state  the  purposes  for  which  it  is 
desired  to  register,  thus — "  for  preservation  as  well  as  for  publication," 
or  "  for  preservation  and  execution  as  well  as  for  publication." 

The  principal  writ  is  retained,  and  an  extract  is  issued. 

The  writs  are  recorded  at  full  length  in  the  roister  of  sasines, 
but  they  are  not  engroaeed,  but  merely  indexed,  in  the  Books  of 
Council  and  Session.  The  object  of  the  whole  procedure  is  the 
saving  of  expense. 

It  may  (but  ot^ht  not  to)  happen  that  a  deed  containing  a  consent 
to  r^istration  for  preservation  and  execution  is  recorded  on  a  warrant 
directing  r^istration  "  for  preservation  as  well  as  for  publication,"  but 
saying  nothing  about  execution.  It  may  thereafter  be  desired  to 
renter  for  execution.  It  was  to  meet  this  case  that  the  1877  Act 
was  passed.  The  objects  are — (1)  to  make  the  extract  issued  on  the 
first  registration  sufficient  for  the  second  registration  instead  of  the 
principal,  which  is  already  retained  in  the  register  of  sasines,  and 
(2)  to  give  the  benefit  of  saving  in  expense.  The  procedure  is — (1)  the 
extract  obtained  on  the  first  r^istration  is  presented  in  the  reijider  of 
msinea  with  a  warrant  thereon  directing  r^istration  "  for  preserva- 
tion and  execution,"  saying  nothing  about  publication;  (2)  a  memo- 
randum is  inserted  in  the  appropriate  division  or  divisions  of  the 
renter  of  sasines  referring  to  the  previous  registration,  and  that  is 
deemed  full  registration ;  (3)  accordingly  the  writ  is  indexed  in  the 
Books  of  Council  and  Session ;  (4)  the  extract  as  presented  is  retained, 
and  an  extrtut  thereof  is  issued. 

This  procedure  is  not  available  when  the  first  registration  has 
been  for  pubhcation  only  in  the  usual  way.  In  that  case,  if  it  is  after- 
wards desired  to  raster  for  execution,  the  writ  must  be  presented  in 
the  Books  of  CouncU  and  Session,  when  it  is  recorded  at  full  length. 
This  is  the  ordinary  case  of  obtaining  a  warrant  to  chaise  on  a  bond 
and  disposition  in  security  already  recorded  in  the  register  of  sasines. 

The  combined  warrants  are  most  used  in  the  case  of  feu-coutracte, 
contracts  of  ground-annual,  and  deeds  of  asstunption  containing  special 
conveyances  of  heritable  property  or  securities. 
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SECTION  V 

INDENTURES  OF  APPRENTICESHIP 

Writillgf. — Ret  Interventus. — Even  apart  from  the  rules  of  different 
societies,  writing  is  essential  assuming  that  the  period  is  over  a  year.  If 
the  writing  be  defective  in  form  as  distii^uisbed  from  substance,  ret 
intervsrUus  will  validate  it.  But  the  facts  showing  rei  intei-ventus  most  be 
inconsistent  with  a  contract  for  one  year  only* 

Capacity. — The  apprentice  will  usually,  though  not  always,  be 
a  minor.  If  his  father  is  in  life,  or  if  he  baa  any  other  curator,  the 
father  or  curator  will  concur.  But  it  is  not  settled  that,  even  when 
a  guardian  exists,  an  indenture  entered  into  by  the  minor  alone  iH  null.* 
If  the  apprentice  is  a  pupil,  it  would  appear  clear  that  be  cannot  bind 
himself,  and  further,  that  neither  can  bis  tutor,  if  any,  bind  him. 
Apart,  however,  from  si%q  hmits  in  particular  professions  and  occupa- 
tions, it  does  not  appear  that  this  matter  of  the  apprentice's  capacity  is 
one  of  any  practical  importance.  If  he  chooses  to  serve,  the  indenture 
wQl  also  serve  its  purpose  ;  and  if  he  choiiaes  not  to  serve,  the  case  of 
Steventon  is  no  encouragement  to  the  other  party  to  take  action. 

M^"^^1^^n^'  Ages. — (l)  W.  S.,  13;  or  if  a  graduate  in  Arts,  19  with 
a  three  years'  apprenticeship. 

(2)  law  agent,  none ;  but  the  apprenticeship  la  five  years,  and  the 
wiimTTMHw  age  for  qualifying  is  21.' 

(3)  Chimney-B weepers,  16.* 

(4)  Sea-service,  12.' 

Oautloner. — See  Stevenson,  supra.  From  that  case  it  is  clear  that 
the  cautioner  will  be  held  to  his  obligation,  thoi^h  the  principal,  the 
apprentice,  may  be  free.  But  the  practical  result  there  was  that  it  was 
held  that  there  was  no  substantial  damage  by  the  apprentice  deserting 
his  service,  and  while  the  master  was  successful  gainst  the  cautioner, 
he  recovered  only  £5  damages,  and  did  not  obtain  even  full  judicial 


1  Ctow  T.    D.   ITEwan  *  Sim,   1901,   8  *  30  &  37  Viot.  c.  68,  6  (1). 

S.   L.   T.   No,   889.     Oranl   v.   Bamage  d-  *  27  t  28  Vict.  c.  87. 

FtTfiaon,  1867.  26  E.  86.  •  67  i  6S  Vict,  o,  60,  B.  106. 

3  Si««num  V.  Adair,  1873,  10  H.  910. 
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ktion. — The  doctrine  of  ddedus  pertontx  applies,  and  there- 
fore the  master  cannot  aaaign  his  apprentice  to  a  new  master  without 
the  apprentice's  consent;'  and  if  there  is  a  cautioner,  he  will  give 
a  new  obligation  to  the  new  master.  Under  the  Law  Agents  Act 
(b.  5  (5)  ), "  a  maator  may  permit  his  apprentice  to  serve  any  part  of  his 
time,  not  exceeding  two  years,  with  another  quali6ed  master."  This  is 
not  an  assignation,  and  the  only  discharge  will  be  hy  the  original 
master. 

Dischai^. — It  is  usual  to  have  a  discharge  at  the  expiry  of  the 
apprenticeship.  This  is  not  essential  as  proof  of  the  service,  but  it  is 
the  best  and  easiest  proof,  and  besides,  there  ought  clearly  to  he  a 
dischai^  to  the  cautioner.  Indeed,  there  ought  to  be  a  mtUiiai 
(Uscbai^,  but  in  practice  it  is  usually  just  s  unilateral  dischai^  hy  the 
master  in  favour  of  the  apprentice  and  his  cautioner. 

Stamp  Duty. — The  stamps  on  indentures  are:  W.S.,  £60;  any 
other  case,  2fi.  6d.  Assignations,  permissions,  and  dischai^es,  no 
money  being  paid,  and  the  documents  containing  no  consent  to 
registration,  appear  not  to  be  liable  to  stamp  duty. 

Registration. — Every  indenture  of  a  law  apprentice  must  be 
recorded  in  the  register  of  probative  writs  (Sheriff  Court  Books)  "  of  the 
county  in  which  the  same  is  entered  into,"  which  presumably  means  the 
place  where  the  apprenticeship  is  intended  to  be  served.  It  must  also 
be  intimated  to  the  fiegistrar  of  Law  Agents  "  within  six  months  from 
the  date  fixed  for  the  commencement  of  the  apprenticeship."*  Any 
assignation  must  be  intimated  to  him  within  six  months  of  ite  date. 
In  addition,  in  the  case  of  a  W.S.  indenture,  it  and  any  assignation 
and  the  discharge  must  be  registered  in  the  Signet  Office  within  three 
months  of  its  date. 


INDENTURE  BETWEEN  A  WRITER  TO  THE  SIONKT  AND 
APPRENTICE  WITH  HIS  FATHER'S  CONSENT 

It  is  contiaoted  between  A.,  Writer  to  the  Signet,  residing  in  Edinburgh,  on 
the  one  part,  and  K,  son  of  C,  with  consent  of  the  said  C,  and  the  aaid 
C.  as  cautioner  and  surety,  and  taking  burden  on  faim  for  the  said  B.,  on 
the  other  part;  That  is  to  Bay,  the  said  B.,  with  consent  foresaid,  hereby 
becomes  bound  apprentice  to  the  said  A.  in  his  profession  of  a  Writer  to  His 
Majesty's  Signet,  and  that  for  the  space  of  five  years  from  , 

which  is  hereby  declared  to  be  the  coramencement  of  the  eaid  apprenticeship, 
during  which  time  the  said  B.,  and  the  said  C.  as  cautioner  for  him,  hereby 
bind  themselves  jointly  and  severally  that  the  said  B.  shall  serve  the  said  A. 
in  hiB  said  profession  honestly,  faithfully,  and  diligently,  and  shall  at  no  time 
absent  himself  from  his  master's  service  without  permiesion,  under  pain  of 
two  days'  service  for  each  day's  absence,  and  that  he,  the  said  B.,  shall  conceal 
>  Sdin.  Olaalumte  Co.  y.  Skaw,  1786,  Hor.  S97.         "  36  ft  37  Vict.  o.  63,  G  (2). 
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the  secrets  of  his  maater's  bunneaa  and  the  kuBmeaa  of  his  olients,  and  that 
he  shall  behave  biroBelf  deoeotlj,  civilly,  and  discreetly  towards  his  master,  and 
shall  abstain  from  bad  company  and  vicious  practices.  For  vhioh  causes  [and 
in  consideration  of  an  apprentice  fee  of  ^100  instantly  paid  by  the  said  C, 
the  receipt  of  which  the  said  A.  hereby  acknowledges],  and  on  the  other  part, 
the  said  A.  binds  himself  to  teach  the  said  B.  in  his  profession  as  a  Writer 
to  the  Signet  so  far  as  he  knows  himself,  and  so  far  as  his  said  apprentice 
shall  be  capable  to  learn.  And  the  said  B.  hereby  binds  himself  to  relieve 
the  said  C.  of  his  foregoing  cautionary  engagement  for  him,  and  of  all  damages 
and  expenses  which  he  may  sust^  or  incur  through  the  same. — In  witness 
whereof. 

INDENTURE  BETWEEN  A  FIRM  OF  LAW  AGENTS  AND  THEIR 
APPRENTICE  WITH  CONSENT  OF  HIS  CURATORS 

It  is  contracted  between  A.,  B.,  and  C,  all  law  agents  and  conveyanoers  in 
,  on   the   one   part,  and  D.,  residing  at  , 

son  of  the  late  E.,  with  consent  of  F.,  G.,  and  IL,  his  curators  appointed 
by  his  father  in  his  trust  disposition  and  settlement,  dated 
and  registered  in  the  Books  of  Council  and  Session  on  ,  and 

the  said  F.  personally  and  individually  as  cautioner  and  surety,  and  taking 
burden  on  him  for  the  said  D.,  on  the  other  part ;  That  is  to  say,  the  said  D., 
with  consent  foresaid,  hereby  becomes  bound  apprentice  to  the  said  A.,  B.,  and 
C.,  and  the  survivors  and  survivor  of  them,  in  their  profession  of  law  agents 
and  conveyancers  in  ,  and  that  for  the  space  of  five  years  from 

,  which  is  hereby  declared  to  be  the  commencement 
of  the  said  apprenticeship,  during  which  time  the  said  D^  and  the  said  F,  as 
cautioner  for  him,  hereby  bind  themselves  jointly  and  severally  that  the  sfud 
D.  shall  serve  the  said  A,,  B.,  and  C,  and  the  survivors  and  survivor  ot  them, 
in  their  said  profession  honestly,  faithfully,  and  diligently,  and  shall  at  no 
time  absent  himself  from  his  masteis'  service  without  permiBsion,  under  pain 
of  two  days'  service  for  each  day's  absence,  and  that  be,  the  said  D.,  shall 
conceal  the  secrets  of  his  masters'  business  and  the  business  of  their  clients, 
and  that  he  shall  behave  himself  decently,  civilly,  and  discreetly  towards  hia 
masters,  and  shall  abstain  from  bad  company  and  vicious  practices.  For 
which  causes,  and  on  the  other  part,  the  said  A.,  E,  and  C.  bind  themselves 
to  teach  the  said  D.  in  their  profession  as  law  agents  and  conveyancers  so  for 
as  they  know  themselves,  and  so  far  as  their  said  apprentice  shall  be  capable 
to  learn.  And  tbe  said  D.  hereby  binds  himself  to  relieve  the  said  F.  of  his 
foregoing  cautionary  engagement  for  him,  and  of  all  damages  and  expenses 
which  he  may  sustain  or  incur  through  the  same. — In  witness  whereof. 

INDENTURES  IN  OTHER  PROFESSIONS  AND  TRADES 

These  will  be  readily  adapted  from  the  foregoing.  In  many  bnsinessee  it 
is  the  intention  that  the  apprentice  shall  be  for  so  many  years  in  one  depart- 
ment, and  for  the  remainder  of  the  time  in  another,  e.g.,  in  the  case  of  the 
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nursery  and  seed  buainesa,  for  three  years  in  the  nursery,  and  for  two  years  in 
the  seed  warehouse.     Id  each  case  it  will  be  proper  to  state  this  briefly  thus ; 
After  the  word  "diligently"  in  the  foregoing  form,  say — 
and  that  for  the  liist  tliree  jeara  in  the  nnrserj,  or  one  or  other  or  Bome  of  their 
nuraeries,  and  for  the  remaining  two  years  in  the  seed  warehouse. 

DISCHAKQES  OF  INDEKTURE 
1.  Simplest  Form 
I,  A.,  designed  in  the  foregoing  indenture  [or  the  indenture  of  which  the 
forgoing  is  au  extract],  considering  that  the  also  therein  designed  B.  has 
served  me  as  my  apprentice  during  the  full  period  therein  stipulated,  do 
hereby  discharge  him,  and  the  also  therein  designed  C,  of  their  whole  obliga- 
tions thereunder. — In  witness  whereof. 

To  be  en^rroBsed  on  the  original  indenture,  or  extract  of  it. 


I  (Legal)  Affremticeship  has  bbbm  Divided 
I,  A.,  designed  [ag  al/ove],  considering  that  the  also  therein  designed  R  has 
served  the  full  period  therein  stipulated,  whereof  three  years  were  served  with 
me  and  the  remaining  period  of  two  years  was  by  my  permission  served  with 
r>.,  do  hereby  discharge  the  said  B.,  and  the  also  therein  designed  C,  of  their 
whole  obligations  thereunder. — In  witness  whereof. 

3.  Mutual  Discharge 
We,  A.,  B.,  and  C,  the  parties  to  the  foregoing  indenture  [or  the  indenture 
of  which  the  foregoing  is  an  extract],  considering  that  the  period  of  apprentice- 
ship therein  stipulated  has  expired  and  was  duly  served,  as  I,  the  said  A., 
hereby  admit,  do  hereby  niutually  discharge  each  other  of  all  obligations 
under  or  in  respect  of  the  said  indenture  and  apprenticeship.— In  witness 
whereof. 
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FACTORIES  AND   COMMISSIONS,   AND  POWERS  OF  ATTORNET 

Spkakinq  generally,  these  deeds  are  prepared  either  (1)  hecause  the 
granter  is,  or  is  going,  abroad  and  the  powers  have  bo  be  exercised  here, 
or  (2)  vice  versd,  because  the  granter  is  remaining  at  home  and  the 
powers  have  to  be  exercised  abroad.  In  the  former  case — home  use — 
it  is  common  to  call  the  deed  a  factory  and  commission.  In  the  latter 
case — use  abroad — it  is  usual  to  call  it  a  power  of  attorney.  But 
indeed,  if  the  deed  is  to  be,  or  may  have  to  be,  used  out  of  Scotland  at 
all,  the  latter  name  is  preferable.  For  the  office,  "attorney"  is  much 
the  best  name;  it  is  better  known  in  Scotland  than  the  terms  "factor" 
and  "commissioner"  are  known  elsewhere  in  that  sense.  Besides, 
"  factor  "  has  rather  too  limited  a  suggestion,  and  "  commissioner  "  rather 
errs  in  the  opposite  extreme,  unless  what  is  in  view  is  the  management 
of  a  landed  estate  in  Scotland. 

Two  or  more  Attorneys. — It  must  be  made  clear  whether  they 
are  both  or  all  to  hold  office  at  one  time,  or  whether  they  are  intended 
to  take  office  only  by  succession  the  one  to  the  other. 

JoitU  Attojtieys. — If  they  are  to  be  attorneys  together.  It  must 
further  be  made  clear  (1)  whether  the  power  of  attorney  is  to  fall 
altogether  if  any  of  them  should  die  or  otherwise  cease  to  bold  office ; 

(2)  whether  both  or  all  tlie  acting  attorneys  must  concur  in  every  act ; 

(3)  or  whether  there  is  to  be  a  quorum;  or  (4)  a  sine  quo  non;  or  (6) 
whether  each  and  any  or  either  of  the  attorneys  may  act  by  himself 
alone.  Of  course  there  may  be  special  cases  requiring  to  be  specially 
provided  for,  but,  ae  a  general  rule,  it  is  recommended  that  the  attorneys 
should  be  appointed  jointly  and  severally,  the  power  of  attorney  (apart 
from  recal  or  other  circumstances  operating  recal)  remaining  in  force  so 
long  as  any  one  survives  and  retains  office,  and  each  having  full  power 
to  act  independeotly  of  the  other  or  others.  Of  course  objections  may 
be  stated  to  this,  but  a  power  of  attorney  implies  a  large  degree  of  trust 
between  granter  and  grantee,  and  also  between  joint-grantees  if  they 
agree  to  act.  Nor  does  it  follow  that,  because  these  powers  exist,  they 
are  always  to  be  acted  on  to  the  uttermost  extreme.  Bather  they  are 
intended  to  smooth  operations  when  it  might  be  difficult  to  obtain  the 
signatures  of  both  or  all  the  attorneys. 
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Attomeyt  in  stieeetsion. — In  this  case  the  attorneys  are  appointed  bo 
that  the  second  has  do  office  until  the  first  has  ceased  to  be  attorney, 
though  of  course  that  need  not  be  by  death.  In  an  appointment  to  A., 
whom  failing  to  B.,  that  Ib  the  result.  From  which,  of  course,  it  follows 
that,  after  A.  has  accepted  office,  it  is  no  reason  for  B.  acting  simply 
because  A.  is  out  of  reach  or  it  is  otherwise  inconvenient  to  obtain  A.'b 
aigiisture.     Until  A.  has  ceased  to  be  attorney,  B.  has  no  Btandii^  at  alL 

Two  or  more  Grantera — When  this  is  the  case  there  is  no  reason 
at  all  why  one  deed  should  not  serve;  on  the  contrary  it  will  be  a 
distinct  saving  of  expense.  But  while  contained  in  one  deed,  it  should 
be  framed  so  as  to  have  the  same  effect  as  though  the  powers  were 
separate.  Thus  resignation  or  recal  or  other  termination  in  one  case 
should  not  terminate  the  other  or  others ;  there  may  require  to  be 
separate  and  distinct,  instead  of  joint  and  several,  accountings ;  and  it 
will  be  kept  in  view  that  the  attorney  may  require  to  prosecute  claims 
and  deal  with  matters  arising  between  or  among  the  granters  itUer  se, 
though  that  could  not  be  till  after  he  had  ceased  to  represent  one  or 
some  of  the  constituente, 

Powera — It  is  not  correct  to  speak  of  special  powers  in  this 
connection.  The  only  safe  footing  on  which  to  proceed  is,  that  the 
attorney  has  no  powers  except  such  as  are  expressly  conferred.  Cktueral 
expressions  are  not  to  be  relied  on.  For  instance,  it  might  be  said  that 
a  power  "  to  man^e  the  granter's  affairs  and  act  for  him  therein  as  he 
could  do  himself "  is  comprehensive  enough  to  cover  a  great  deal,  hut 
it  has  been  questioned  whether  it  would  cover  even  such  an  act  of 
ordinary  man^ement  as  the  uplifting  of  rents  and  interests.^  The 
rule  to  follow  is,  to  ascertain  as  well  and  as  nearly  as  may  be  what  are 
the  powers  which  will  certainly  or  probably  require  to  be  exercised, 
and  to  confer  these  expressly  and  in  such  terms  as  will  best  cover  Uio 
actual  circumstances  of  the  particular  casa  The  following  may  be 
specially  referred  to: — 

1.  To  v^ift  EitaU,  Capital  and  Income. — The  uplifting  of  capital  is 
reslifiBtion  of  a  kind,  but  what  is  here  pointed  at  is  realisation  otherwise 
than  by  aala  If  any  assets  are  particularly  known  which  will  require 
to  be  realised, — e^.  a  share  of  a  trust  estate  in  which  the  grantor  is 
interested, — it  will  be  specially  mentioned,  but  of  course  without  limita- 
tion. It  is  suggested  that  in  the  case  of  investments  with  public 
companies,  separate  mandates  on  the  companies'  own  special  forms 
should  be  given  with  reference  to  interest  and  dividends. 

2,  To  SeU. — It  is  proper,  if  not  necessary,  to  give  express  power  to 
sell  by  public  roup  or  private  bargaitL  The  provision  of  sec  4  of  the 
Trusts  Act,  1867,  by  which  a  power  of  sale  given  to  a  trustee  is  by 
implication  of  that  nature,  does  not  extend  to  an  attorney.  Either  in 
the  same  clause,  or  in  a  general  clause,  power  will  be  given  to  grant  all 

'  Bell,  Cowe]/.  4*8. 


„t.zed_,CjOO»^lc 


50  POWERS  OP  ATTOBNBT 

deeds  necessaiy  to  carry  out  the  sale,  and  to  bind  the  conBtituent  in 
absolute  warrandice  It  ie  well  also  t«  say  expressly  that  the  attorney 
is  to  receive  the  price. 

3.  To  Feu  and  to  dispose  of  land  by  way  of  ground-annual. 

i.  To  grant  a  servitude.^ 

5.  To  Borrow. — If  this  power  is  to  be  conferred,  it  will  authorise  the 
attorney  (a)  to  bind  the  constituent  personally,  and  if  there  is  to  be 
power  to  bind  him  jointly  and  severally  with  others,  that  must  be 
specially  statod;  (&)  to  grant  security  over  his  estates,  heritable  and 
moveable ;  (c)  conferring  power  of  sale  on  the  creditor ;  (rf)  the  rate  of 
interest  may  require  attention,  and  if  compound  interest  is  to  be 
authorised,  it  will  be  expressed  ;  and  (e)  the  same  as  regards  securities 
in  the  form  of  ex  fade  absolute  conveyances  with  or  without  back-letterB. 
A  power  "  in  connection  with  my  said  business  to  make,  draw,  sign,  accept 
or  endorse  "  bills  and  notes  does  not  authorise  borrowing.* 

6.  To  Te-arrange  Debts  and  Securities. — This  refers  to  debts  due  by 
the  constituent  and  securities  over  his  estate.  It  may  be  necessary  (a) 
to  ^ree  to  a  higher  rate  of  interest ;  (ft)  to  get  the  interest  down ;  (c) 
to  grant  bonds  of  corroboration ;  (d)  to  arrange  assignations  of  securities ; 
(e)  to  take  discharges  and  reborrow  the  money  on  new  security  deeda 
According  to  circumstances,  these,  or  some  of  them,  will  be  referred  to. 

7.  To  deal  with  Securities  held  by  the  CoTidituent. — It  may  be  necessary 
(a)  to  lower  the  interest ;  (6)  to  call  them  up ;  (c)  to  grant  discharges : 
((2)  assignations ;  (e)  deeds  of  restriction;  (/)  or  postponement;  (^)  to 
exercise  the  power  of  sale;  (A)  or  the  other  powers  belonging  to  a 
creditor,  e.g.  poinding  the  ground,  entering  into  possession ;  (t)  to  accept 
substituted  security.  Powers  on  these  points  will  of  course  be  made 
to  apply  to  future  as  well  as  existing  securitie& 

8.  To  serve  Heir. — See  Consolidation  Act,  1868,  sec  29.  It  would 
appear  necessary  to  mention  the  person  or  persons  to  whom  the  service 
may  he  expede ;  at  least  that  should  certainly  be  done,  and  in  the  case 
of  special  service  there  should  also  be  a  general  reference  to  the  property. 
Lookii^  to  the  liability  which  even  yet  is  undertaken  by  accepting  a 
succession,  the  attorney  should  be  very  careful  to  see  that  everything 
that  he  does  in  this  respect  is  not  only  within  the  phraseology  of  the 
deed,  but  is  actually  authorised  by  the  constituent 

9.  To  obtain  Conf/rmaiion  at  Executor. — In  practice  this  also  requiree 
special  authority.  It  should  cover  the  obtaining  of  decemiture  as 
executor  as  well  as  confirmation.  As  r^i;ards  caution,  authority  may 
be  required  to  pay  a  premium  to  a  guarantee  company.  It  may  further 
be  convenient  to  have  the  confirmation  in  name  of  the  attorney.  (See 
19  infra.) 

10.  To  settle  Government  IhUiet. — This  is  a  power  which  is  not  wholly 
for  the  attorney's  protection,  for  it  may  be  necessary  for  him  to  enforce 

1  Maegri^or  v,  Balfour,  1899,  2  F.  346.  =  Jacobi  v.  Morris,  1902,  1  Ch,  816, 
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any  relief  to  which  the  coiiHtitueiit  may  be  entitled,  or  to  chai^  the 
amount  upon  an  entailed  estate. 

11.  To  grant  Leatet ;  alao  to  accept  renunciations  of  leases;  to  grant 
abatemente of  rent;  and  to  remove  tenants. 

12.  To  bring  and  defend  Anions. 

13.  To  Compromise, 

14.  To  submit  to  ArbUraiion. 

15.  To  Invest. — The  only  matter  to  which  it  appears  necessary  to 
direct  special  attention  is  as  r^ards  investments  to  which  liabilities 
attach,  e.g.  partly-paid  shares  in  companies.  It  may  be  desired  in  some 
cases  to  take  the  investments  in  name  of  the  attorney. 

16.  To  attend  Meetings  of  Heritors  and  to  act  and  vote. 

17-  To  appoint  Suh-Fadors}  for  whom,  of  course,  the  attorney  should 
not  be  responsible. 

18.  To  grant  Deeds. — A  general  clause  should  be  added  giving  power 
to  grant  all  deeds  which  may  be  required  in  the  execution  of  any  of  the 
powers.  It  will  be  as  well  to  mention  the  classes  of  deeds  which  will 
moet  probably  be  required,  of  course  without  limitation,  Regard  should 
specially  be  had  to  the  matter  of  obligations  in  these  deeds,  especially 
warrandice.  But  further,  e^.  in  the  esse  of  dischai^s  in  favour  of 
trustees,  there  will  probably  be  required  a  clause  of  indemnity  in  favour 
of  the  tmsteee  against  debts  and  claims.  In  the  same  class  of  deeds 
there  is  this  element,  namely,  that  they  are  more  than  dischai^es  for 
moBey  paid;  they  are  also  discharges  of  intromissions  and  omisuions: 
these  matters  had  better  be  mentioned,  otherwise  it  may  be  found  that 
the  trustees'  t^ente  raise  difficulties  as  to  the  attorney's  powers.  Then 
as  r^aids  current  trusts  in  which  the  constituent  is  interested,  it  may 
be  necessary  to  give  consents  to  certain  courses  of  action  which  might 
not  otherwise  be  open  to  the  trustees,  indemnities  with  reference  to 
investments,  and  other  matters  of  a  like  nature,  which  the  attorney 
could  not  possibly  grant  without  express  authority,  and  which  he  will 
be  very  careful  of  granting  even  with  it  Some  of  these  matters  will  be 
better  dealt  with  in  a  substantive  enabling  clause. 

19.  QtntraUy  it  should  be  made  plain  that  the  attorney's  powers  are 
to  extend  to  all  estate  of  the  constituent,  present  aud  future,  including 
all  investments  which  may  be  made  by  the  attorney,  and  e.g.  in  cases 
where  the  attorney  is  to  obtain  confirmation  and  realise  an  executry 
estate,  that  the  powers  do  not  end  there,  but  apply  to  the  estate  after  it 
is  realised.    This  is  on  the  assumption  that  a  general  factory  is  intended. 

TOTmination  of  Attorney's  Offlce.^The  termination  of  the  office 
may  come  from  the  side  of  the  constituent  or  the  attorney. 
ComtUvMit — 

1.  EecaL 

2.  Superseding,   as   by  a  later  appointment  of  attorney,   or  by 

■  DempUtT  w.  PoOt.  1836,  14  Sh.  621. 
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dealing  with  the  matter  himself;  but  ot  couree  the  effect  of 
this  may  be  partial  only. 

3.  Bankruptcy. 

4.  lucapacity.      Qucere    whether   the  appointment  of    a  curator 

bonis  is  enough  or  whether  there  must  he  cc^nition.* 

5.  Death. 
Attorney — 

1.  Resignation. 

2.  Incapacity. 

3.  Death. 

When  there  are  more  than  one  attorney  it  will  depeiid  on  the  tenns 
of  the  appointment  whether  the  resignation,  incapacity,  or  death  of  one 
will  terminate  the  ofBce. 

But  tlie  practical  point  is,  how  far  are  (a)  the  attorney  and  (&)  third 
parties  entitled  to  rely  on  the  attorney's  powers  beii^  in  force  7  It  is 
obvious  that  many  of  the  above  occasions  of  termination  may  have 
arisen  without  the  attorney  knowing  anything  about  it,  and  still  more 
so  in  the  case  of  third  parties.  There  are  some  grounds  for  maintaining 
that,  in  certain  cases  at  least,  the  parties  are  safe*;  but  there  is  no 
case  which  goes  the  lei^th  of  protecting  third  parties  where  the  attorney 
knows  that  his  office  has  fallen.  Of  0010*86,  in  that  case,  if  the  attorney's 
subsec^uent  transaction  is  to  stand  good,  the  constituent  may  suffer  loss, 
but  better  that  he  should  do  bo  than  third  parties,  seeing  that  it  is  he 
who  has  given  the  attorney  the  means  of  doing  the  mischief.  The 
operation  of  the  law  at  present  is  not  at  all  satisfactory.  To  keep 
matters  right,  it  is  suggested  that  the  deed  should  contain  clauses  to  the 
effect  that,  as  regards  both  attorney  and  third  parties,  the  criterion  shall 
be  their  respective  kiiowUdge.  (See  p.  58.)  This  must  go  the  lei^h  ot 
sustaining  transactions  even  after  the  constituent  is  dead,  if  the  other 
party  did  not  know.  This  is  the  law  in  England.'  But  the  English  law 
(Conveyancing  Act,  1882)  goes  much  further,  for  it  provides  machinery 
by  which,  up  to  a  certain  time  limit,  the  attorney  may  act  though  the 
constituent  is  dead,  or  has  executed  a  revocation,  or  himself  purported 
to  act,  and  though  both  the  attorney  and  the  third  party  are  aware  of  it. 
The  machinery  is  to  declare  the  deed  irrevocable  for  a  specified  period  not 
exceeding  one  year.  This  is  in  the  case  of  powers  granted  without  con- 
sideration ;  in  the  case  of  powers  granted  for  a  valuable  consideration 
and  declared  irrevocable,  the  same  applies,  but  without  any  limit  of 
time.* 

Constituent's  Return. — Among  the  causes  of  the  tenninatioQ  of 
office  above  mentioned,  reference  is  not  made  to  the  case  of  a  power  of 

>  Diek,  Pstr.,  IWl,  9  S.  L.  T.  No.  146.  '  Conwjanciog  Act,  1881,  44  k  46  Vict. 

'  Folhek  T.  PaUri^,  10  Dec  1811,  F.C.       c  11,  a.  47. 
(i]ie*|«city)  ;  Campbell   v.  Anderaon,   1826,  '  45  &  4<}  Vict  o.  89,  n.  8  and  9. 

B  Sh.  86  ;  ftSd.  1826,  3  Wil.  ft  Sh.  Ap.  3B4 
(dnth). 


D.qit.zeaOvGoOt^lc 


RULES   OP  ACTION  53 

attorney  granted  on  account  of  the  constituent  leaving  this  country,  and 
the  effect  thereon  of  hie  subsequently  returning.  It  would  appear  to  be 
clear  that,  under  these  circumstances,  the  attorney  cannot  act.  But 
what  if  the  constituent  again  goes  abroad  ?  Does  the  factory  revive  ? 
This  is  by  no  means  clear.  Express  clauses  should  be  inserted  (p.  58) ; 
whether  the  powers  should  be  even  suspended  during  the  parenthesis  in 
which  the  constituent  ia  in  this  country,  or  should  hold  throughout,  is 
for  consideration  in  each  case. 

Lapse  of  Time. — Another  matter  in  the  same  connection  is,  after 
what  lapse  of  time  may  the  power  be  acted  and  relied  on  ?  In  cases 
which  involve  a  continuous  course  of  management  on  the  attorney's  part, 
this  point  has  no  special  significance,  though  even  then  the  longer  the 
time  the  more  probable  the  constituent's  death.  But  it  is  otherwise 
when  the  power  of  attorney  is  granted  for  one  special  purpose,  e.g.  to  sell 
an  estate  or  a  house.  Would  it  be  safe  to  act  and  rely  on  that  after  the 
lapse  of  ten  years  ?  Something  will  depend  on  the  people  with  whom 
one  is  dealing ;  but  aa  a  general  rule  it  would  not  be  expedient  to  proceed 
without  some  confirmation.  A  new  deed  is  not  required ;  what  it 
required  is  anything  to  shew  that  the  old  deed  is  living,  e.g.  a  letter 
from  the  constituent. 

Attomey'B  RemuneratioiL — If  remuneration  be  intended,  it 
appears  that  it  must  be  made  express.'  The  usual  way  will  be  by  a 
reference  to  a  stated  official  {6.g.  the  Auditor  of  the  Court  ol  Session), 
failing  agreement  When  the  attorney  is  a  soUcitor,  it  should  further 
be  provided  that  he  is  to  be  entitled  to  act  as  such,  and  to  chai^  the 
usual  professional  fees. 

BoleB  for  Attorney's  Actings. — Of  course,  it  is  possible  only  to 
mention  briefly  one  or  two  of  the  moat  outstanding  and  obvious  rules : — 

1.  Scope  of  Powers. — It  is  not  to  be  assumed  that  the  attorney, 
though  entitled  under  the  phraseology  of  the  deed  to  commit  the  con- 
stituent to  certain  things  as  in  any  question  with  third  parties,  ia  there- 
fore safe  in  doing  ao  as  in  a  question  between  himself  and  the  constituent 
He  must  act  with  ordinary  prudence,  and  the  mere  fact  that  some  act 
is  in  terms  covered  by  the  powera,  ia  of  itself  no  more  justification  for 
doing  it,  than  is  the  general  power  to  lend  on  heritable  security  a  warrant 
for  a  trustee  accepting  any  heritable  security. 

2.  Communications  mth  Coristiluent. — As  far  as  possible,  in  all  im- 
portant matters  the  formal  deed  should  be  regarded  as  the  machinery 
for  executing  detailed  instructions  to  be  given  by  the  constituent  by 
letters  or  other  communications. 

3.  LiahUities. — The  attorney  and  his  advisers  will  have  in  view  the 
circumstances  which  will  entail  personal  liability  on  his  part  to  third 
parties.    Thus  all  contracts,  bonds,'  bills,"  etc.,  may  require  to  be  made 

■  BilU  of  EichangB  Act,  1882,  a.  28. 
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expressly  in  name  of  the  principal,  and  with  a  clear  negativing  of  personal 
liability  on  the  part  of  the  attorney.  Of  couree,  in  litigating,  this  may 
be  imposaible  aa  regards  liability  to  the  other  side  for  expenses.  Before 
the  attorney  hands  over  the  funds  to  the  constituent,  be  should  not  only 
receive  his  remuneration,  but  also  he  should  be  relieved  of  all  liabilities 
which  he  may  have  undertaken.  If,  e.g.  in  bonds,  the  attorney  has 
bound  himself,  even  as  sucb  only  and  expressly  negativing  personal 
liability,  he  m^ht  be  liable  for  handing  over  estate  before  seeing  the 
debt  paid.  As  to  warrandice  in  bonds  over  heritable  or  other  property, 
see  p.  423. 

4  Ceah  Balancea. — ^The  rule  enforced  by  the  Accountant  of  Court  in 
the  case  of  judicial  factories,  namely,  that  not  more  than  £50  must  be 
kept  in  the  factor's  hands  for  ten  days,  may  be  kept  in  view ;  but,  in 
point  of  fact,  the  balance  should  usually  be  much  leas.  The  money  in 
bank  will,  of  course,  be  ear-marked. 


FACTOKY  AND  COMMISSION  FOR  USE  AT  HOWE 
CONFERRING  A  VARIETY  OF  POWERS 

I,  A.,  whereas  I  intend  to  go  abroad,  and  it  is  expedient  that  I  should 
appoint  an  attorney  factor  and  commissioner  to  act  for  me,  and  having  full 
trust  and  conlidenoe  in  the  int^rity  and  ability  of  B.,  have  resolved  to 
appoint  him  accordingly ;  and  whereas  I  have  various  properties  in  the  United 
Kingdom,  including,  inter  alia  {specify  very  briefly] ;  and  whereas  I  am  in- 
terested in  various  trust  and  other  estates,  including,  inter  alia  (first)  the  trust 
and  executry  estate  of  my  father,  the  late  C. ;  (second)  the  trust  and  exeoutry 
estate  of  D.  [and  to  an,  specifying  them  articulately,  distinctly,  anii  dne^y] ; 
and  whereas  these  presents  are  to  apply  to  the  said  properties,  and  to  my 
interests  in  the  said  estates  and  the  produce  thereof,  but  it  is  not  intended 
that  they  should  be  limited  thereto,  but,  on  the  contrary,  it  is  intended  that 
they  should,  as  it  is  hereby  declared  that  they  do  aud  shall,  extend  and  apply 
to  my  whole  property,  means,  and  estate,  heritable  and  moveable,  real  and 
personal,  of  whatever  nature  and  wheresoever  situated,  and  that  both  capital 
and  income,  and  whether  now  belonging,  or  which  may  hereafter  belong,  to 
me,  all  which  and  each  and  every  part  thereof  are  hereinafter  referred  to  and 
included  under  the  expression  "my  estate":  Therefore  I  hereby  appoint  the 
said  B.  my  attorney  factor  and  commissioner  (hereinafter  called  "  my  attorney  "), 
with  full  power  for  me  and  in  my  name,  or  in  his  own  name  as  my  attorney, 
to  do  everything  regarding  my  estate  which  I  could  have  done  if  personally 
present,  and  that  without  limitation  by  reason  of  anything  herein  contained 
or  otherwise ;  and  particularly,  but  without  prejudice  to  the  said  generality,  I 
confer  upon  my  attorney  the  following  powers,  all  to  be  exercised  or  not,  and 
if  exercised,  then  at  such  times  and  in  such  way  and  manner,  and  for  such 
consideration  or  without  any  consideration,  and  generally  on  such  terms  and 
conditions,  all  as  he  in  his  sole  discretion  may  think  fit,  namely : 
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1.  To  Uplift 
(First)  To  require,  sue  for,  tmd  receive  traDsfereDCe  and  paymeot  of  my 
estate, 

2.  To  Adjust  Aooodnts 
(Second)  To  examiDe,  approve,  aad  allow,  or  to  disapprove  and  disallow, 
and  to  adjust  all  accounta  of,  or  relating  to,  or  against,  mj  estate. 

3.  To  GivB  Indbhnitt  to  Trustbes,  sro. 
(Third)  To  give  and  undertake  to  and  in  favour  of  the  trustees  and  executors 
of  my  father,  the  trustees  and  executors  of  the  said  D.  [and  to  on],  and  all 
others,  all  sach  consents,  authorities,  inBtructions,  obligations,  and  indemnities 
as  my  attorney  may  think  fit. 

4.  To  DiscHAROB  Trustbes,  etc. 
(Fourth)  To  grant  receipts,  releases,  and  dischai^ee,  interim  and  final,  not 
only  for  property  and  sums  transferred  and  paid,  but  also  of  actings,  trans- 
actions, intromissions,  management,  and  omissions,  and  including  obligations  of 
warrandice,  indemnity,  and  relief,  and  generally  with  such  other  clausea  as 
may  be  dedred. 

5.  To  AOOEFT  Tban8»irs 
(Fifth)  To  execute  transfers  as  accepting  transferee  of  all  stocks  and  shares 
of  any  company  or  companies  which  may  be  transferred  to  me,  and  to  register 
the  same  and  complete  title  to  the  stocks  and  shares  (whether  fully  paid  or 
not)  in  my  name,  or  in  his  name  as  my  attorney. 

6.  To  Ltt 

(Sixth)  To  grant  leases  and  accept  renunciations  of  leases,  and  to  grant 
abatements  of  rent. 

7.  To  Sell 

(Seventh)  To  sell,  feu,  grant  long  leases,  dispone  by  way  of  ground-annual, 
or  to  eichitnge  or  otherwise  realise  my  estate,  and  all  by  public  auction  or 
private  bargain,  with  power  to  give  credit  and  time,  with  or  without  security, 
and  to  grant  all  such  dispositioas,  feu-charters,  feu-uontracts,  loug  leases,  con- 
tracts of  ground-annual,  contracts  of  excambion,  assignations,  transfers,  and 
other  deeds,  and  containing  such  obligations  and  other  clauses  as  may  be 
required  or  desired,  for  carrying  out  Buch  sales,  exchanges,  and  realisations. 

8.    To  AlTKR   FkU    HOLDINQfl,    BTO. 

(Eighth)  To  arrange  and  carry  through  resignations  and  renunciations  of 
feu,  blench,  and  other  holdings  of  property,  superiority,  and  midsuperiority,  and 
also  long  leaaehold  rights,  allocations,  conversions  to  money,  commutations, 
redemptions,  and  disohaiges  of  feu-duties,  ground-annuals,  took  duties,  casualties, 
additional  payments,  carriages  and  services,  and  all  others,  and  that  all  in 
whole  or  in  part,  and  on  such  terms  and  conditions  as  my  attorney  may  think 
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fit,  And  whether  the  said  estates,  interests,  payments,  and  others  be  held  by  or 
of  me  or  paj&ble  or  enforceable  hj  me. 

9.  To  BoKROw 
(Ninth)  To  borrow  [and  concur  in  borrowing]  money,  binding  me  and  my 
heirs,  executors,  administrators,  and  representatives  without  the  benefit  of 
diacus»on  in  payment  thereof  [either  alone  or  jointly  and  severally  with  any 
other  person  or  persons  (the  proceeds  of  the  loan  being  apportioned  or  applied 
as  my  attorney  may  think  fit,  but  with  which  the  leader  shall  have  no  concern)], 
with  interest  [oompoimd  interest]  and  penalties  [and  in  obligations  for  premiums 
and  extra  premiums  of  life,  survivorship,  contingency,  fire,  and  other  insoranoe 
with  interest  [oompound  interest]  and  penalties,  and  in  other  obligations  for 
the  maintenance,  renewal,  and  re-effecting  of  such  iDBurances,  whether  such 
life  and  Burvivorship  policies  be  on  my  life  or  on  that  of  any  other  person],  and 
in  all  relative  and  other  obligations  which  may  be  desired  by  the  lenders,  and 
to  give  security  over  my  estate  [including,  or  otherwise  also  over,  such  inaui^ 
aDoes  as  aforesaid  whether  existiog  or  to  be  effected  by  my  attorney],  and  for 
these  purposes  to  grant  bills,  notes,  bonds,  mortgages,  bonds  and  dispositions 
in  security,  bonds  and  assignations  in  seenrity,  ex  facie  absolute  conveyances, 
and  all  other  documents  of  obligation,  mortgage,  and  conveyance. 

10.    To   LlTlQATE 

(Tenth)  To  pursue  all  actions  or  processes  of  law  of  what  kind  soever  in  any 
court,  and  to  use  all  manner  of  diligence  and  execution  to  vindicate  my  rights, 
and  to  defend  all  actions  or  processes,  and  to  resist  all  diligence  and  execution 
which  may  be  brought  or  used  or  threatened  agaiiut  me  or  my  estate. 

11.    To  GOHPBOUISB   AKD   BE7ER 

(Eleventh)  To  settle  all  questions,  matters,  and  disputes  by  compromise,  or 
arbitration,  or  advice  of  counsel,  and  to  give  time  to  debtors,  with  or  without 
security,  and  to  accept  part  for  the  whole,  or  otherwise  to  settle  questions 
arising  with  debtors,  creditors,  purchasers,  and  others,  according  as  my  attorney 
shall  determine. 

12.  Ihvbsthents 

(Twelfth)  To  leave  my  estate  in  the  position  in  which  it  may  be  at  the  date 
of  these  presents,  or  to  invest  it  in  the  purchase  of  heritable,  real,  moveable,  or 
personal  property  in  the  United  Kingdom  or  abroad,  or  to  lend  out  or  invest 
the  same  on  such  terms  and  for  such  period,  either  as  temporary  or  as 
permanent  investments,  or  indefinitely,  on  heritable,  real,  moveable,  or  personal 
security,  by  way  of  first,  or  postponed,  or  pari  patm  charge,  or  on  credit  or 
obligation,  or  on  such  other  obligations,  secimtics,  or  investments,  or  in  such 
other  way  as  my  attorney  may  think  fit,  and  that  without  any  limitation 
whatever  by  reason  of  anything  herein  contained  or  otherwise,  including, 
without  prejudice  to  the  said  generality,  purchases  of  and  loans  on  (1)  any 
property  or  security  which  trustees  are  or  may  be  by  the  law  of  Scotland  or 
£ngland  (the  one  without  prejudice  to  the  other)  entitled  to  purchase  or  to 
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lend  apon ;  (2)  tbe  GovemmeDt  funds  of  tuiy  of  tb«  ooloniee  of  Great  Britain 
or  of  her  Indian  Empire ;  (3)  bonda,  mortgages,  annuitiea,  fonded  debt,  or  any 
other  obligationa  or  aoknowledgmente  of  debt  issued  by  public  bodies  or 
oorporations,  commisaioners,  or  trusts,  including  municipal,  county,  district, 
parochial,  and  other  local  authorities,  and  all  other  bodies  and  trusts  consti- 
tuted by  authority  of  any  Act,  general  or  special,  of  the  Parliament  of  the 
United  Kingdom  or  of  colonial  legislatures,  or  by  Provisional  Order;  (4)  the 
interests  of  heirs  of  entail  or  liferenters  or  annuities  combined  with  life 
assurance ;  (5)  debentures  or  deposit  receipts  of  companies  incorporated  by 
any  Act  of  Parliament  or  colonial  legislature,  general  or  special,  or  registered 
under  the  Companies  Acts  of  Parliament  or  of  any  colonial  legislature,  and 
carrying  on  bustness  or  having  an  office  or  agency  in  the  United  Kingdom ; 
(vnd  (6)  debenture,  guaranteed,  lien,  or  preference  stock,  or  fully-paid  guaranteed 
or  preference  shares  of  auoh  incorporated  or  registered  companies,  where  such 
stock  or  shares  bear  to  have  a  cumulative  preference  as  r^ards  both  revenue 
and  capital,  and  from  time  to  time  to  continue,  renew,  call  np,  sell,  or  alter 
the  obligations,  securities,  and  investments  as  my  attorney  shall  determine : 
Declaring  that  all  the  powers  hereby  conferred  shall  apply  to  the  investments 
and  securities  which  may  be  made  or  taken  by  my  attorney,  as  well  as  to  all 
mj  other  estate. 

13.  To  Emfu>v  Solicitobs,  bto. 

(Thirteenth)  To  appoint  or  employ  ^tors,  law  agents,  counsel,  brokers, 
accountants,  and  others,  and  to  pay  them  the  usual  remuneration  for  their 
services. 

Qenbral  Clauses 

And  with  reference  to  all  the  powers  generally  and  particularly  hereinbefore 
conferred,  I  provide  that  the  same  may  be  exercised  by  my  attorney  alone,  and 
with  reference  to  my  estate  alone,  or  they  may  be  exercised  by  bim  in  conjunc- 
tion with  any  other  person  or  persons,  including  himself  if  personally  interested, 
and  any  other  estate  or  estates  by  way  of  joint  or  pro  indivign  ownership  or 
joint  management  or  otherwise,  as  my  attorney  may  ihitilc  fit :  And  I  provide 
that  my  attorney  shall  incur  no  responsibility  whatever  on  account  or  in 
respect  of  his  actings,  intromissions,  management,  or  omissions,  save  only  to 
account  to  me  for  the  estate  which  he  may  actually  and  personally  receive ; 
nor  shall  he  be  responsible  for  any  factor,  agent,  counsel,  broker,  accountant, 
or  others,  or  to  take  proceedings  or  do  diligence  otherwise  than  as  he  in  his  sola 
discretion  may  think  fit :  And  my  attorney  shall  be  entitled  to  remuneration 
for  his  services  as  the  same  may  Iw  determined  by  the  Auditor  of  the  Court  of 
Session  for  the  time  being  :  And  1  declure  that  all  receipts,  releases,  discharges, 
conveyances,  dispositioua,  assignations,  transfers,  bills,  uotes,  bonds,  mor^;age8, 
bonds  and  dispodtions  in  aeciirity,  bonds  and  assignations  in  security,  ez  facie 
absolute  conveyances,  and  all  other  deeds  and  documents  whatever  which  may 
be  granted  by  my  attorney  to  whatever  person  or  persons  or  company  or  others, 
shall  be  equally  valid  and  binding  as  if  granted  by  myself,  and,  without 
prejudice  thereto,  I  bind  myself  and  roy  foresaids  if  and  when  called  upon  so 
to  do  to  ratify  and  adopt  all  such  deeds  and  documents ;  and,  further  and 
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generally,  I  bind  uij'self  and  mj  foresaids  if  and  when  called  upon  bo  to  do, 
to  ratify,  adopt,  and  confirm  all  the  actings,  transactions,  intromissi(»i&,  and 
management  of  my  attorney  and  the  said  factors,  agente,  and  others  to  be 
appointed  by  him  in  any  manner  of  way,  and  that  both  in  his  favour  and  in 
favour  of  third  parties  interested :  And  with  regard  to  the  endurance  and 
termination  of  the  powers  hereby  conferred,  I  declare  as  follows :  (first)  that 
though  I  should  from  time  to  time  return  to  and  be  in  the  United  Kingdom, 
the  said  powers  shall  not  thereby  be  terminated  or  even  suspended,  but  shall 
continue  in  full  force  and  effect ;  (second)  that  as  r^;ards  my  attorney,  the 
said  powers  shall  be  operative  and  may  be  executed,  even  although  recalled 
in  writing,  or  otherwise  in  law  terminated,  owing  to  my  death  or  otherwise, 
unless  and  until  my  attorney  shall  have  received  notice  of  auch  reoal  or 
termination  j  and  (third)  that  as  regards  third  parties,  the  stud  powers  shall 
be  operative,  and  may  be  acted  and  relied  on,  upon  production  of  theae 
presents,  or  an  extract  thereof  ^m  the  Books  of  Council  and  Session,  unless 
and  until  tbey  shall  have  had  notice  of  such  recal  or  termiuation,  and  that 
even  although  my  death  should  have  taken  place :  Providing  always  that  my 
attorney  shall  be  bound,  as  by  acceptance  hereof  he  binds  himself,  his  heira, 
ezecutora,  and  representatives,  to  hold  just  count  and  reckoning  with  me  and 
my  foresaids  for  his  intromissions  in  virtue  of  these  presente,  and  to  make 
payment  to  me  or  them  of  whatever  balance  shall  be  due  by  him  after  deduc- 
tion of  expenses  and  his  own  remuneration  and  upon  being  relieved  of  all 
obligations  and  liabilities  undertaken  or  incurred  on  my  account,  of  and 
agunst  all  which  oblations  and  liabilities  I  bind  myself  and  my  foresaids  to 
relieve  and  indemnify  my  attorney :  And  1  revoke  all  former  powere  of 
attorney  and  factories  and  commissions  (if  any)  by  me  at  any  time  heretofore 
made,  so  fur  as  inconsistent  with  these  presents. — In  witness  whereof. 

POWKB  OF    ATTORNEY    BY    PERSON    ABROAD,   WErU    SPECIAL 
REFERENCE    TO    AN    INTESTATE   SUCCESSION    TO     HERIT- 
ABLE AND  MOVEABLE  ESTATE  IN  SCOTLAND 
I,  A.,  considering  that  my  sister  B.  died  intestate  on  , 

possessed  of  heritable  and  moveable,  real  and  personal  property  in  the  United 
Kingdom,  that  I  am  entitled  to  succeed  and  require  to  make  up  titles  thereto, 
that  I  have  or  may  acquire  other  property  and  interests  in  the  United 
Kingdom,  and  that  in  respect  of  my  residence  in  it  is  con 

venient  that  I  should  grunt  the  present  power  of  attorney:  Therefore  I 
hereby  appoint  C.  and  D.,  and  each  of  them  by  himself  alone,  and  the  sur- 
vivor, to  be  my  attorneys  factors  and  commissioners,  and  attorney  factor  and 
commissioner,  to  the  effect  and  with  the  powers  aftermentioned,  they  and  each 
of  them  separately  and  the  survivor  being  hereinafter  referred  to  under  the 
expression  "my  attorneys,"  and  declaring  that  all  powers  hereby  conferred  on 
my  attorneys  may  be  exercised  by  either  of  them  by  himself  alone  or  by  the 
survivor  of  them  :  And  I  hereby  confer  on  my  attorneys — 

Coupi.ETioN  OF  Title  to  Hbbitaob 
Full  power  for  me  and  in  my  name  to  complete  titles  to  the  estates  heritable 
and  moveable,  real  and  personal,  of  my  said  sister,  and  to  procure  me  served 
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and  decerned  nearest  and  lawful  heir  in  special  or  general  at  law  or  of  pro- 
vision or  otherwise  to  her  or  to  such  of  her  BDcestoiB  or  predecessors  as  may 
be  requi^te,  in  all  lands  and  heritages  and  real  estate  which  she  or  the;  died 
last  Teat  and  seised  in  or  poeseesed  of  or  entitled  to,  and  to  sign,  preaeut,  and 
carry  through  all  necessaiy  petitions  for  service  and  other  petitions,  and  to 
obtain  extracts  from  Chancery,  and  to  record  the  extraot  decree  or  decrees  in 
the  raster  of  sasines,  as  also  to  obtain  and  record  writs  of  clare  constat  or 
others  to  complete  my  title  to  said  heritable  and  real  estate,  and  to  take  all 
other  proceedings  which  may  be  necesaaiy  for  that  purpose  or  in  conneotiou 
therewith. 

Completion  of  Title  to  Personalty 
As  also  to  present  and  carry  through  all  neoeesary  petitions  for  the  appoint- 
ment of  me  or  my  attorneys  or  such  other  person  as  may  be  expedient  as 
executor-dative  or  ezeoutors-dative  of  my  said  sister  in  Sootlaad,  to  give  up  all 
oeoeBsary  iuTentories,  to  obtain  con6rmation,  and  to  obtain  the  same  sealed  in 
England '  and  elsewhere :  As  also  to  obtain  me  or  my  attorneys  or  snob  other 
person  as  may  be  expedient  appointed  administrator  or  adminiatratora  of  my 
said  sister  in  England,  and  to  obtain  tbo  letters  of  administration  or  other 
grant  sealed  in  Scotland '  and  elsewhere ;  and  having  obtained  such  confirma' 
tion  or  appointment  as  administrator  or  administrators,  or  both,  to  complete 
the  title  to  the  moveable  and  personal  estate  of  my  stud  sister. 

0th I R  Powers 
As  also  with  the  following  further  powers  to  my  attorneys  for  me  personally 
and  also  for  me  as  heir,  executor,  or  administrator  foresaid,  or  all  or  any  of 
them,  and  also  themselves  or  himself  as  such  executors  and  administrators^  or 
executor  and  administrator,  or  any  of  them,  in  the  event  of  them  or  either  of 
them  being  ao  appointed;  all  which  powers  shall  apply  to  the  heritable  and 
moveable  real  and  personal  estate  of  my  said  sister,  and  the  heritable  and 
moveable  real  and  personal  estate  now  belonging,  or  which  may  hereafter 
belong,  to  me  in  the  United  Kingdom,  all  hereinafter  referred  to  as  "the 
s^d  estates,"  and  all  which  powers  shall  be  exercised  or  not,  and  if  eieroieed, 
then  at  such  times,  and  in  such  way  and  manner,  and  for  such  consideration, 
or  without  any  consideration,  and  generally  on  such  terms  and  conditions,  all 
aa  my  attorneys  in  their  or  his  own  discretion  shall  think  fit,  viz, : — 

1.  To  SnTLB  Debts,  Dutixb,  etc. 

(First)  To  adjust  and  pay  alt  debts,  accounts,  wages,  funeral  expenses. 
Government  duties,  and  others,  which  were  due  by  my  said  sister,  or  which  are 
or  may  be  or  become  due  by  her  estate,  or  by  me  or  them  as  executors  or 
administrators  foresaid,  or  otherwise,  as  well  as  those  which  are  or  may  be  or 
become  due  by  me  personally. 

2.  To  Bbalisb  Pbksonal  Ebtatb 

(Second)  To  receive,  sue  for,  and  dischai^e,  or  assign  and  convey  all  debts, 

'  Mention  Ireland,  if  probably  necesaaty. 
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sums  of  money,  Beouritiea  therefor,  deposit  receipts,'  and  all  others  whatsoever 
due  and  addebted  to  or  formitig  part  of  the  said  eetatee,  aod  to  grant  reoeipta 
and  diaoharges  therefor. 

3.  To  Lbt 
(Third)  To  grant  leasee  of  the  stud  heritable  and  real  estates,  or  any  part 
thereof,  to  aooept  renunoiationa  or  aurrenders  of  the  same,  and  of  any  lease  of 
the  same  or  any  part  thereof  now  current,  or  which  may  hereafter  be  granted, 
and  to  allow  reduotioua  or  abatemente  of  rent,  temporary  or  permanent,  said  to 
output  aud  input  tenants. 

4.  To  LrrtOATt 
(Fourth)  To  apply  for,  obtain,  and  cany  out  warrants  of  sequestration  and 
sale  of  the  tenants'  furniture  and  efTeots,  to  pursue  declarators  and  generally 
all  actions  of  law  and  legal  proceedings  which  may  be  required  to  vindicate  my 
rights  of  every  description  in  relation  to  said  estates,  or  otherwise,  and  also  to 
defend  me  in  any  action,  suit,  or  process  which  may-  be  brought  against  me, 
and  for  theae  puriioses  to  employ  advocates  and  law  agents. 

5.  To  RiPAiB  AMD  Improve 
(^ftb)  To  keep  tlie  said  heritable  or  real  estates  in    repair,  and   make 
alterations  or  improvements  on  the  same,  or  any  part  thereof,  and  for  that 
purpose  to  employ  tradesmen  and  others,  and  pay  their  accounts. 

6.   To  GOMPBOHISB  AND   RbPKB 

(Sixth)  To  compromise  any  debts  or  claims  which  may  be  or  be  allied  to 
be  due  or  owing  to  my  said  sister,  or  to  her  estate,  or  to  me,  of  which  may  lie 
f^inst  her  or  her  estate,  or  me,  and  to  enter  into  aubmissious  to  one  or  more 
arbiters,  with  power  to  such  arbiters  to  name  an  oversman. 

7.  To  Sell 
(Seventh)  To  renlise  and  aell  the  said  estates  by  public  roup  or  private 
bargain,  and  thereupon  to  grant  in  favour  of  the  purchaser  or  purchasers  all 
necessary  dispositions,  assignations,  or  other  conveyances  with  all  usual  and 
necessary  clauses,  and  bindin;^  me  in  absolute  warrandice,  and  to  receive  pay- 
ment of  and  discharge  the  price  or  prices. 

QxHBRAL  Clauses 
(Lastly)  Generally  to  do  everything  anent  the  premises  which  I  could  do 
myself  if  personally  present,  or  which  to  the  office  of  attorney  factor  and 
commissioner  is  known  to  belong,  all  which  I  bind  myself  and  my  heirs, 
executors,  and  representatives  to  ratify,  homologate,  and  hold  firm :  Declar- 
ing hereby  that  all  receipts,  discharges,  conveyances,  and  other  deeds  and 
writings  granted  by  my  attorneys,  or  either  of  them,  or  the  survivor,  to  what- 
ever person  or  persons,  and  all  acts  done  by  them  or  him  in  execution  of  the 
premises,  shall  be  equally  valid  and  binding  as  if  granted  and  done  by  my- 
'  Mention  Bpwifitmllj  any  other  oUeu 
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self:  Declaring  that  the  purchasers,  aasigneeB,  aod  debtors  sball  have  no 
concern  with  the  application  of  the  prices  or  amounts  owing,  due,  or  payable : 
And  declaring  also  that  this  potrer  of  attorney  shall  Bubsist  till  the  same  is 
recalled,  in  whole  or  in  part,  by  a  writing  under  my  hand : '  Bnt  providing 
always  that  the  said  C.  and  D.  shall  be  bound,  ae  they  by  acceptance  hereoF 
bind  themselves,  their  heirs,  executors,  and  sucoesson,  to  hold  just  count  and 
reckoning  with  me,  my  heirs,  executors,  or  assigiieee,  for  tbelr  iDtromiasioos 
in  virtue  of  this  power  of  attorney,  and  to  make  payment  to  me  or  them  of 
whatever  balance  shall  be  due  after  deduotion  of  all  necessary  expenses  and 
the  usual  professional  charges  for  their  trouble,  and  declaring  that  the  said 
C.  and  D.,  and  the  survivor,  or  tbeir  firm,  shall  be  entitled  to  perform  the 
duties  of  law  agents,  factors,  and  cashiers  in  the  premisee,  and  shall  be 
entitled  to  the  same  professional  fees  and  commissions  to  which  they  or  he 
would  be  entitled  if  they  or  he  were  not  attorneys. — In  witness  whereof. 

Note. — The  most  prominent  omission  in  this  form  is  the  power  to  bomow. 
If  desired,  see  p.  56  for  form. 


FACTORY  AND  COMMISSION  FOR  MANAGEMENT  AND 
SALE  OF  HERITABLE  PROPERTY 

1,  A.,  considering  that  I  am  pn^rietor  of  certain  property  in  King  Street, 
Edinburgh,  forming  the  tenement  No.  1  of  said  street,  with  pertinents 
(hereinafter  called  "  the  eaid  subjects  "),  and  that  it  is  conveuieut  that  I  should 
grant  a  power  of  attorney  for  the  management  and  realisation  thereof,  aud  for 
the  other  purposes  aftermentioned  :  Therefore  I  hereby  appoint  B.  my  attorney 
factor  and  commissioner  (hereinafter  called  "my  attorney  "),  with  full  power 
for  me,  and  in  my  name,  or  in  hb  own  name  as  my  attorney,  to  do  everything 
regarding  the  management  and  realisation  of  the  said  subjects  which  I  could 
have  done  if  personally  present^  and  that  without  limitation  by  reason  of  any- 
thing'herein  contained  or  otherwise:  And  particularly  but  without  prejudice 
to  the  said  generality,  I  confer  upon  my  attorney  the  following  powers,  all 
to  be  exereised  or  not,  and  if  exercised,  then  at  such  times,  and  in  such  way 
and  manner,  and  for  such  consideration,  and  generally  on  such  terms  and  cou- 
ditiouB,  all  as  he  in  his  sole  discretion  may  think  fit,  namely  (tirst)  to  let  the 
said  subjects  from  ywa  to  year  or  for  longer  periods,  to  uplift  the  rents  past 
current  and  future,  to  accept  renunciations  of  leases  and  tenancies,  and  to 
grant  abatements  of  rent;  (seoond)  to  sell  the  said  subjects  in  whole  or  in 
lots,  and  by  public  roup  or  private  bargain,  and  to  receive  the  price  or  prices; 
(third)  to  make  arrangements  regarding  the  existing  securities  affecting  the 
said  subjects,  to  give  notice  for  repayment  thereof,  and  to  repay  the  same ; 
(fourth)  to  borrow  money  either  on  aBsigaations  of  the  existing  or  any  future 
securities,  or  on  new  security  deeds,  binding  me  and  my  heire,  executors,  and 
representatives,  without  the  benefit  of  discussion,  in  payment  thereof,  with 
interest  and  penalties,  and  in  all  relative  and  other  obligatjons  which  may  be 
desired  by  the  lenders,  and  constituting  security  over  the  siud  subjects,  or 
any  part  thereof,  with  power  of  sole  in  favour  of  the  lenders;  (fifth)  to 
1  For  more  dttailed  olsoM,  tee  p.  I>8. 
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pursue  all  actione  or  proceeaes  of  law  of  what  kind  soever  in  any  court,  and 
to  use  all  maoner  of  diligeuce  and  execution  to  viodicate  my  title  to  the  said 
subjects,  and  generally  with  reference  thereto  in  any  manner  of  way,  and  to 
defend  all  actions  or  proceeeea,  and  to  resist  all  diligence  and  execution  which 
may  be  brought,  or  used,  or  threatened  against  me  or  the  said  aubjeotB ;  (sixth) 
to  settle  all  questions,  matters,  and  disputes  by  compromise,  or  arbitration,  or 
advice  of  counsel ;  (seventh)  to  [act  as  or]  employ  fiuitors,  law  agents,  and  others, 
and  to  [chai|^  or)  pay  them  the  usual  remuneration  for  their  services;  and 
(eighth)  to  execute  all  writings  and  deeds  which  niay  be  necessary  or  desired 
for  the  carrying  out  of  any  of  the  powers  hereinbefore  generally  or  particularly 
conferred,  including  leases,  missives  of  let,  contracts  and  missives  of  Bale, 
articles  of  roup,  receipta,  dispositions,  bonds  and  dispositions  in  security,  and 
submiseiooB,  and  these  all  in  such  terms  and  containing  such  obligations  of 
warrandice  and  other  obligations  on  me,  my  estate,  and  representatives,  as 
my  attorney  may  tind  expedient,  all  which  writings  and  deeds,  as  well  not 
named  as  named,  shall  be  equally  valid  and  binding  as  if  granted  by  myself, 
and  without  prejudice  thereto  I  bind  myself  and  my  foresaids,  if  and  when 
called  upon,  to  ratify  and  adopt  aH  such  writings  and  deeds,  and  further  and 
generally  I  bind  myself  and  my  foresaids,  if  and  when  called  upon  so  to  do, 
to  ratify,  adopt,  and  confirm  all  the  actings,  transactions,  intromissions,  and 
management  of  my  attorney,  and  that  both  in  his  favour  and  in  favour  of 
third  parties  interested :  And  I  provide  that  my  attorney  shall  incur  no 
responsibility  whatever  on  account  or  in  respect  of  hie  actings,  intromissions, 
management,  or  omiesions,  save  only  to  account  to  me  for  the  funds  which 
he  may  actually  and  personally  receive ;  nor  shall  he  be  responsible  for  any 
factor,  agent,  or  others,  or  to  take  proceedings,  or  to  do  diligence,  otherwise 
than  as  he  in  his  sole  discretion  may  think  fit :  And  with  r^ard  to  the 
endurance  [as  on  p.  C8  to  end], 

POWER  OF  ATTORN  KY  TO  CARRY  OUT  A  SALE 

I,  A.,  considering  that  I  am  proprietor  of  the  shop  10  Lennox  Street, 
Glasgow,  and  pertinents,  that  the  same  has  been  sold  to  B.  at  the  price  of 
£  ,  and  that  it  is  convenient  that  I  should  grant  a  power  of  attorney  for 
the  easier  carrying  through  of  the  transaction  :  Therefore  I  appoint  C.  my 
attorney,  with  full  power  to  grant  a  disposition  of  the  said  subjects  in 
ordinary  form  or  in  such  form  as  he  may  think  fit  in  favour  of  the  said  B., 
or  his  representatives  or  nominees,  and  to  receive  the  price ;  and  with  power 
also  to  take  all  action,  and  generally  to  do  whatever  in  his  discretion  my 
attorney  may  think  expedient  for  enforcing  and  carrying  out  the  transaction.* 
— In  witness  whereof. 

POWER  OF  ATTORNEY  BY  PRO  INDIVISO  OWNER  TO 
EFFECT  A  SALE 

L  A.,  considering  that  I  am  proprietor  to  the  extent  of  a  one-third  pro 
iiidivuo  share  of  the  shop  10  Lennox  Street,  Glasgow,  and  pertinents,  that  it  is 
'  If  remmiBntioD  qtumttomej  u  ioUaded,  inaertapecU  clanse,  m  oa  pp.  G7-41. 
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intended  to  aell  the  same,  and  that  it  is  convenient  that  I  should  grant  a 
power  of  attomej  for  the  easier  effecting  and  carrying  nut  of  a  sale  :  Therefore 
I  appoint  B.  mj  attorney,  with  full  power  to  sell  my  said  ahare  to  the  other 
pro  indivuo  propnetora,  or  either  of  them,  or  to  any  others ;  also  to  oonour 
with  the  other  pro  t'ndivieo  proprietoiB  in  selling  tbe  said  subjects ;  and  in 
either  case  by  public  roup  or  private  bargain,  and  for  suoh  price  as  my  attorney 
may  think  proper  ;  as  also  to  grant  or  concur  in  granting  a  disposition  to  the 
purchaser  or  his  repreeentatives  or  nominees;  aa  also  to  receive  the  price  or 
my  share  thereof ;  as  also  to  adjust  aocouuts  with  the  other  ;>ro  indivino  pro- 
prietors ;  and  also  to  take  all  action  and  generally  to  do  whatever  in  his 
diecretion  my  attorney  may  think  expedient  for  enforcing  and  carrying  out 
any  sale  which  he  may  enter  into,  and  for  vindicating  my  rights  in  a  question 
not  only  with  the  purchaser  but  also  with  the  other  pro  indiviso  proprietors 
and  all  others.'— In  witness  whereof. 

TOWER  OF  ATTORNEY  TO  BOEROW  MONEY  AND  GRANT 
SECURITY  IN  SPECIAL  TERMS  REFERRING  TO  PRIOR 
DEED 

I,  A.,  oonsidering  that  [  am  heir  of  entail  in  possession  of  the  entailed 
estate  of  X.  [or  am  entitled  to  a  liferent  of  the  estate  held  under  [specify  teiU 
or  other  iiutrumetit]  or  othervnae  as  the  ease  may  be,  mentioning  the  attel  briefly 
bui  to  at  /airlif  to  identify  t^] :  That  I  have  already  borrowed  tbe  sum  of 
£  on  the  security  thereof  [coupled  with  life  assurance],  conform  to 

bond  and  disposition  and  assignation  in  security  in  favour  of  B.,  dated 

,  and  recorded  in  on  [if  recorded  at  all] :  That  I 

am  deairouB  of  borrowing  further  on  the  same  security  [coupled  with  additional 
life  assurance  or  with  or  without  additional  life  assurance  as  my  attorney  may 
in  his  discretion  arrange],  and  that  it  is  convenient  that  I  should  grant  a 
power  of  attorney  for  that  purpose :  Therefore  t  hereby  appoint  G.  my  attorney 
with  power  to  borrow  any  sum  or  sums  not  exceeding  £  of  principal,  on 

the  same  security  as  that  held  by  B.  as  aforesaid  [with  the  addition  of  further 
life  assurance  on  my  life],  and  to  grant  deeds  of  obligation  and  security  con- 
taiuing  all  the  clauses  contained  in  tbe  said  security  deed  in  favour  of  the 
said  B  [with  the  necessary  alterations  and  additions  in  respect  of  the 
additional  life  aasuiance],  and  with  all  other  alterations  and  additions  which 
my  attorney  in  bis  sole  discretion  may  think  proper  [and  the  additional  life 
assurance  may  be  to  such  amount],  and  the  rate[s]  of  interest  [and  premium] 
may  be  such  as  my  attorney  may  find  expedient  under  the  circumstanoes. 
And  1  declare  that  all  deeds  granted  by  my  attorney  shall  be  equally  valid 
and  Unding  as  if  granted  by  myself.' — In  witness  whereof. 

POWER  OF  ATTORNEY  TO  BE  SENT  ABROAD  WITH  A 
VIEW  TO  SALE 

To  all  to  whom  these  presents  shall  come,  I^  A.,  send  greeting. — Whereas 
I  am  owner  or  tenant  of  or  otherwise  interested  in  real  estate  and  personal 
'  Stmtmeration.     S«e  note,  pr«vioiu  page. 
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estate  in  ,  &nd  have  other  conceroB  and  affiura  there,  and  particularly 

but  without  prejudice  to  the  stud  generality  [itate  the  special  property  or 
affaire],  to  which  these  present§  are  to  extend  and  apply  without  being 
limited  thereto :  Now  know  ye  that  I  do  by  these  presents  appoint  B.  my 
tnie  and  lawful  attorney  to  the  effect  underwritten,  giving,  granting,  and 
conunittiag  to  my  attorney  the  following  powers,  namely.  To  manage,  sell, 
and  absolutely  diapoee  of  all  and  sundry  my  whole  property,  rights,  interests, 
means,  estate,  and  effects,  real  and  personal  or  of  what  other  nature  the  same 
may  be,  in  ;  To  receive  all  sums,  capital  and  income,  payable  in  respect 

thereof ;  To  enter  into  any  contract  or  contracts  for  sale  of  the  said  whole 
property  and  others,  or  any  part  or  parts  thereof,  either  by  public  auction 
or  private  bargain ;  And  for  me  and  in  my  name,  and  as  my  act  and  deed, 
to  makev  sign,  seal,  execute,  and  deliver  all  contracts,  deeds,  conveyuioea, 
tranafen,  assignments,  and  assurances  in  the  law  for  conveying,  transferriog, 
assigning,  and  assuring  the  property  sold  unto  the  purchaser  or  respective 
purchasers,  or  his,  her,  or  their  nominees,  and  his,  her,  or  their  heirs, 
executors,  administrators,  and  assigns,  or  otherwise  as  he,  she,  or  they 
may  respectively  direct :  And  fur  me  and  in  my  name  to  receive  the  purchase 
moneys,  and  to  give  receipts  and  dischargee  therefor :  And  I  declare  that  the 
receipt  of  my  attorney  shall  be  a  sufficient  discbarge  to  any  and  all  purchaser 
and  purchasers,  and  other  persons  whatever,  for  the  sums  therein  ac- 
knowledged to  be  received  i  and  that  such  purchaser  or  purchasers,  or  other 
persons,  shall  not  bo  bound  or  entitled  to  see  to  the  application  of  such 
money,  and  shall  not  be  responsible  for  the  non-application  or  misapplication 
thereof :  And  generally  with  power  to  my  attorney,  for  me  and  in  my  name, 
to  do,  execute,  perform,  and  transact  all  and  everything  concerning  and 
aboiit  the  said  property  and  affairs  and  others  hereinbefore  generally  and 
particularly  described  or  referred  to,  and  every  part  thereof,  and  the  disposal 
of  the  same,  which  I  could  or  might  do  myself  if  personally  present ;  And 
[  hereby  ratify  and  confirm  all  and  whatever  matters  and  things  my  attoroey 
shall  lawfully  do,  execute,  or  perform,  or  cause  to  be  done,  executed,  or 
performed,  under  or  by  virtue  or  authority  or  in  piu^uanee  of  these  presents : 
And  my  attorney  by  actii^  hereunder  binds  himself  to  make  just  ooant, 
reckoning,  and  payment  to  me,  or  those  empowered  by  me,  of  and  for  his 
intromissions  in  virtue  hereof,  and  the  balance  arising  thereon,  when  re- 
qiured,  after  deduction  of  all  necessary  charges  and  expenses  [including  his 
own  remuneration]. — In  witness  whereof. 

Signed,  sealed,  and  delivered  by  the  stud  A. 
in  the  presence  of 

Other  clauses  as  desired  will  be  readily  adapted  from  the  previona 
forma. 


POWER  OF  ATTORNEY  BY  TWO  GEANTERS 

The  above  forma  may  be  readily  adapted,  the  chief  alterations  od, 
for  example,  the  form  on  p.  64,  being 
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L  Appointment, — Thia  may  run — 

ThsFefore  ve  sevenlly  and  reapeotively  appoint  the  said  B.  the  attorney 
factor  and  commissioner  of  each  of  ua  (hereinafter  called  "our  attorney  ")  to 
do  anything  r^arding  our  reepeotiTe  estates  which  ve  rapeotively  oould  have 
dcme  if  peraonally  preaent,  and  Chat  without  limitation  by  reason  of  anything 
herein  oonbdned  or  otherwise,  and  particularly  but  without  prejudice  to  the 
said  generality,  we  severally  and  respectively  confer  upcm  our  attorney  the 
(oUowing  powers,  etc. 

2.  Special  Claiae. — Before  the  reserved  obligation  for  an  accounting, 
say — 

And  farther  to  remove  all  doubt  it  is  hereby  specially  declared  that  these 
presents  shall  be  construed  and  acted  on  in  all  respects  as  if  we  had  granted 
two  separate  powers  of  attorney  in  favour  of  the  said  B.,  in  the  same  terms 
u  tiiese  presents  mutatis  midandu,  and  particularly  without  prejudice  to  the 
ffiid  generality,  that  our  attorney  shall  have  no  power  to  bind  either  of  us  in 
obligations  or  liability  with  reference  to  the  eetAte  of  the  other,  and  that  we 
undertake  no  obligation  or  liability  to  our  attorney  or  otherwise  except  each 
with  reference  to  our  own  respective  estates  only,  and  that  these  presents 
though  recalled,  terminated,  or  suspended  as  regards  one  of  us,  shall  not 
thereby  be  recalled,  terminated,  or  suspended  as  regards  the  other. 

Sepamte  AeamiUinga:  Apportionment. — Providing  always  that  our  attorney 
ghall  be  bound  as  by  acceptance  hereof  he  binds  himself,  his  heirs,  executors, 
and  representatives  to  hold  just  count  and  reckoning  with  each  of  us 
separately  and  our  respective  foresaids  for  his  intromisssions  in  virtue  hereof, 
iud  to  make  payment  to  each  of  us  separately  and  our  respective  foresaids  of 
whatever  balance  shall  be  due  by  faim  as  attorney  for  each  of  us  respectively 
after  deduction  of  expenses  and  bis  own  remuneration,  declaring  that  all 
questions  which  may  arise  as  to  apportionment  between  our  respective  estates 
of  any  items,  whether  of  receipts  or  expenditure,  capital  or  income,  and  includ- 
ing expenses,  are  hereby  referred  to  the  final  decision  of  the  auditor  of  the 
Court  of  Session  for  the  time  being  as  sole  arbiter,  and  it  shall  not  be  necessary 
that  we  should  be  specially  or  separately  represented  before  him  unless  he 
shall  himself  so  order,  in  which  case  we  elect  to  be  represented  by  such 
solicitor  or  counsel  or  otherwise  as  our  attorney  shall  instruct  on  our  behalf 
repectively. 

In  the  case  of  powers  of  attorney  which  are  to  be  sent  abroad,  it 
is  usual  to  append  certificates  of  attestation  by  a  witaees  and  a  magis- 
trate in  the  following  form : — 


DECLARATION  BY  WITNKSS. 

I,  C.  [one  of  the  viitneiieet\,  do  solemnly  and  sincerely  declare  that  1  was 
present  and  did  see  the  power  of  attorney  hereunto  annexed,  dated  , 

duly  signed,  sealed,  and  delivered  by  the  therein  named  A.  [<franter\  who  bo 
tigned,  sealed,  and  delivered  the  same  in  the  presence  of  D.  \tke  oth»r  untaees] 

5 


j,t.zed_,CjOO»^lc 


66  POWERS  OF  ATTORNBY 

and  of  me  the  decloRmt,  and  I  declare  tliat  the  name  "  A."  Bubocribed  and  set 
to  the  said  power  of  attorney  is  in  the  proper  handwriting  of  the  said  A.,  and 
that  the  names  "D."  and  "G."  Bubacribed  to  the  attestatioo  written  at  the 
foot  of  the  said  power  of  attorney,  as  the  signatures  of  the  witnesses  to  the 
execution  thereof,  are  of  the  respeotiTe  proper  handwriting  of  the  said  D.  and 
of  me  the  declarant;  and  I  make  this  solemn  deolaration  conscientiously 
believing  tho  same  to  be  true  and  in  virtue  of  the  provisions  of  the  Statutory 
Declarations  Act,  1836. 

Declared  at  the  day  of  before  me  ,  chief 

e  of 


CERTIFICATE  OP  MAGISTRATE 

To  all  to  whom  these  preeente  shall  come,  I,  X.,  chief  magistrate  of 
,  do  hereby  certify  that  on  the  day  of  the  date  hereof  peisonally  came 
and  appeared  before  me  C,  named  and  designed  in  the  for^^oing  declaration, 
being  a  person  well  known  and  worthy  of  good  credit,  and  did  solemnly  and 
sincerely  declare  to  be  true  the  several  matters  and  things  mentioned  and 
contained  in  the  said  declaration,  pursuant  to  the  Statutory  Declarations 
Act,  I83K. 

In  faith  and  testimony  whereof,  I,  the  stud  X.,  have  caused  the  seal  of 
the  corporation  of  to  be  hereunto  put  and  afBzed,  and  the  power  of 

attorney  mentioned  and  referred  to  in  the  stud  declaration  to  be  hereunto 
also  annexed. 

Dated  at  the  day  of  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and 

[Lord]  Provost. 

Denuding  and  Sbttlembkt 

When  the  attorney  comes  to  denude  and  settle,  the  following  matters 
require  coneideration ; — 

1.  Actual  relief  ot  all  obligations  incurred,  that  is  to  say,  not  merely 
an  obligation  of  relief  by  the  constituent,  but  actual  relief  by  the 
act  of  the  creditors  in  the  obligationa. 

2.  Even  when  the  attorney  has  bound  himaelf  only  ae  attorney,  he 
may,  as  already  pointed  out,  incur  liability  if  he  parts  with  funds 
without  providing  for  the  debt,  and  therefore  if  it  is  not  to  be  paid  he 
ought  to  have  the  creditor's  consent 

3.  Regard  must  be  had  to  statutory  liability,  e.g.  for  Government 
duties,  taxes,  and  rates.  For  instance,  if  he  have  paid  interests  under 
deduction  of  income  tax,  he  is  probably  personally  liable  to  the  exchequer 
for  the  tax  so  deducted. 

4.  Payment  of  his  own  remuaeration  and  all  expenses  and  re- 
imbursement of  all  outlays. 

6.  Complete  approval,  exoneration,  and  indemnity,  which  may  take 
the  form  of  the  following : — 
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DISCHARGE  BY  CONSTITUENT  TO  ATTORNEY 

I,  A.,  considering  that  I  granted  in  favour  of  B.  a  bctory  commission, 
and  power  of  attorney  dated  (hereinafter  called  "the  Power"),  which 

is  here  apeoiall;  referred  to  and  held  as  repeated  brwitatU  caaga:  Further 
oonsidering  that  the  said  B.  accepted  and  acted  as  m;  attorney,  and  has  had 
variouB  intronuMiona,  and  particularly  [specify  any  tpedcd  matter  at  to  wkich 
a  queation  might  pottibly  be  raised,  e.g.  a  eompromiae  of  a  debt  or  elaitn],  but  thia 
special  mention  of  these  matters  ia  not  in  any  way  to  limit  or  prejudice  the 
absolute  terms  and  effect  of  these  presents :  Further  considering  that  the 
said  B.  has  submitted  to  me  full  accounts  of  his  intromissions,  which  I  have 
carefully  perused,  and  of  which,  as  well  as  of  his  whole  actings  and  management, 
I  approve,  and  from  the  abstract  thereof  annexed  and  signed  as  relative  hereto 
it  ia  seen  that  the  balance  due  to  me  after  giving  credit  for  previous  payments 
to  me  aa  shown  in  said  abstract  is  £  ,  and  now  seeing  that  the  said  B.  has 
instantly  paid  to  me  the  said  sum  of  £  ,  and  has  delivered  to  me  all  my 
documents  and  papers,  of  all  which  I  hereby  acknowledge  the  receipt^  therefore 
I  hereby  absolutely,  finally,  and  for  ever  discbai^e  the  sud  B.  of  his  whole 
actings,  transactions,  intromissions  and  management,  and  of  all  omiasions  if 
any  which  I  might  lay  to  his  charge,  and  I  bind  myself  to  relieve  and 
indemnify  the  said  B.  [and  the  factors  and  law  agente  employed  by  him]  of 
and  against  all  claims,  demands,  and  liabilities  of  whatever  nature  whtoh  may 
be  brought  against  him  [or  them]  in  connection  with  me  or  my  estate  or  the 
Power  or  his  actings,  transactions,  intromisBions,  management,  and  omissions. 
And  I  warrant  Uiese  presents  absolutely. — In  witness  whereof. 

Annex  abstract  of  accounts. 
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arbitration 

Capacity  o?  Paetiks 

1.  Trustees  have  implied  power  "  to  submit  and  refer  all  claims 
connected  with  the  trust  estate  "  when  this  is  not  at  variance  with  the 
tonus  or  purposes  of  the  trust.'  All  the  trustees  should  sign.  But 
see  7  and  8. 

2.  Tutors,*  Factors  loco  tutoris,'  and  Curators  bonis*  bad 
at  common  law  power  so  far  as  concerns  moveable  estate  ;  and  now  by 
the  Trusta  Act,  1884  {a.  2),  the  powers  contained  in  the  Trusts  Act,  1867, 
aie  extended  to  all  these  ofGcers  and  also  to  factors  loco  absejitU,  so  that 
in  all  these  cases  it  appears  that  the  power  to  refer  now  existo,  and 
is  not  limited  to  personal  estate. 

H.  Minors.- — If  the  minor  has  no  curater,  no  one  will  enter  into  a 
submission  with  him.  If  he  has  a  curator,  he,  with  the  curator's 
consent,  has  the  necessary  power,  subject  to  challei^  within  the 
quadrieTmiwm  viiie. 

4.  Judicial  Factors  had  at  common  law  no  power  to  submit  as 
one  of  the  ordinary  powers  of  their  oftica*  But  this  disability  also  is 
removed  by  the  Trusts  Act,  1884. 

5.  Firm. — No  partner  has  impUed  power  to  bind  the  co-partnery 
to  a  reference,  and  therefore  all  the  partners  must  be  parties.^ 

6.  Married  Women. — There  is  nothing  in  the  Married  Women's 
Property  (Scotland)  Act,  1881,  which  enables  a  married  woman  to 
make  a  vaUd  contract  of  submission  without  her  husband's  consent, 
unless  perhaps  it  be  with  reference  to  the  rente  of  her  heritable 
estate  due  or  to  become  due  during  her  own  lifetime.  But  if  both 
the  jv*  mariti  and  right  of  administration  are  fully  and  vaUdly 
excluded,  there  is  no  reason  why  the  wife's  submission  without  her 

'  80  *  81  Vict,  c  B7,  B.  2  (6).  «  Conon,  Petr.,  1886,  18  Sh.  10B3 ;  Enk. 

•  MmOand  v.  Miithell,  1798,  Mor.  641  ;  L  7.  52. 

Erat  i.  7.  18  ;  iii.  8.  SO.  •  WDowoTi  On.   t.   M'D.,  1778,   Mor. 

■  Fak(m«r    v.     ThomMn,     17B3,     Uor.  40S8. 

leSBO ;  BaOlU,  eto.  v.  PUtoA,  1829,  7  Sh.  *  LumttUti  t.  OordtM,  1728,  Hor.  14687. 
•IS. 
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huaband'a  consent  shoTild  not  be  valid.    But  in  point  of  fact  few  people 
will  be  found  willing  to  be  the  other  party  to  the  contract  in  such  cases. 

7.  Trustees  in  Sequestration  have  power,  with  consent  of  the 
commissioDets,  to  refer  to  arbitration  any  questions  which  may  arise  in  the 
course  of  the  sequestration  regarding  the  estate,  or  any  demand  or  claim 
made  thereon.^  If  the  matter  is  one  of  great  importance,  it  may  be 
proper  to  have  the  consent  of  the  creditors  at  a  meeting  called  for  the 
purpose.  Queere,  whether  the  trustee  should  refer  any  question  which 
it  is  his  right  and  duty  to  decide,  e^.  a  creditor's  ranking. 

8.  Trustees  under  Trust  Deeds  for  Oreditors  could  not,  prioi  to 
1884,  be  assumed  to  have  the  necessary  power,  unless,  as  is  usually  the 
case,  it  was  expressly  conferred  on  them.  But  the  Trusts  Act,  1884, 
has  apparently  removed  this  disability.'  If,  however,  the  power  be  not 
express  in  the  deed,  the  trustee  should  obtain  at  least  the  consent  of  the 
debtor  and  of  the  creditors  at  a  special  meeting. 

9.  Liquidators. — Official  hquidators  may  refer  with  the  sanction 
of  the  Court'  And  on  the  construction  of  sees,  133  (7),  151,  and  171 
of  the  Act,  it  would  appear  to  be  the  better  opinion  that  voluntary 
liquidators  have  the  same  power  without  consent,  even  though  there 
has  been  a  supervision  order,  of  course  "  subject  to  any  restrictioiu 
imposed  by  the  Court." 

10.  Oounsel  have  implied  authority  to  refer  a  litigation  to 
arbitration,*  hut  of  course  this  power  will  not  be  exercised  without 
the  client's  consent. 

11.  Law  Ajfeuts,  on  the  other  hand,  have  not  this  power,  and  if 
the  i^ent  purport  to  bind  the  client  and  he  repudiate,  the  agent  may  be 
found  personally  liable.' 

Sub  jEci-  M  ATTEB 
It  goes  without  saying  that  this  should  be  distinctly  stated,  and 
it  will  usually  be  found  that  the  shorter  the  statement  is,  the  clearer 
it  will  be.  The  distinction  is  sometimes  taken  between  general  and 
special  submissions,  the  former  being  intended  to  settle  all  disputes 
between  the  parties.  It  is  not  likely  that  the  practitioner  will  come 
across  many  of  this  kind.  It  may  be  assumed  that  in  almost  every 
general  submission  questions  will  be  raised  as  to  the  extent  of  the 
referenca  It  has  been  su^ested  that  matters  relating  to  heritage 
would  not  be  included  in  a  general  submission  unless  heritage  were 
mentioned,"  but  Erskine  gives  an  opinion  against  this  restriction,'  and 
it  is  submitted  that  nowadays  his  opinion  would  certainly  be  adopted 

■  B«iikmptc7  Act,  1856,  s.  176.  *  Z4tringtlon  v.  Johnson,  1980,  S  8.  C94 ; 

*  Jiaj/al  Baiik,  Petra.,  1893,  20  R.  711.  Witodside    v.     CUA&ertnm,     1818,     10   O. 

*  Companiea  Act,  1862,  b.  171.  SOI. 

*  OHfillan  T.  MonJchmue,  1833,  II  3. 
548 ;  Maebnzie  t.  (Hnaa,  1813,  2  Bell's 
App.  4S,  per  Ld.  Cunpbell. 
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unlees  the  deed  bote  indicatioBS  of  being  limited  to  small  affairs.  But, 
of  course,  no  room  should  be  left  for  doubt  on  the  point.  On  the  other 
hand,  a  general  submission  ma^  be  found  to  cover  what  was  never 
truly  intended.  It  will  oover  questions  of  fraud,  and  so  will  a  particular 
submission  as  regards  the  special  matters  referred.*  Where  there  is  a 
special  clause  followed  by  a  general  one,  the  latter  will,  according  to  the 
usual  rule,  be  restricted  to  matters  g'usdem  generis  with  those  specially 
mentioned. 

Damagta. — If  it  is  contemplated  that  the  subject-matter  of  the 
reference  may  reeolre  itself  into  damageg,  it  is  necessery  to  give 
express  power  to  award  and  assess  damages,  for  that  power  is  not 
implied.' 

Ab  to  procedure  in  an  action  which  concludes  both  for  payment  of 
sums  due  under  a  contract,  and  for  damages  for  breach  of  contract, 
the  alternatives  are  (1)  to  allow  a  proof, "  under  reservation  however  of 
any  questions  which  may  arise  during  the  course  of  the  inquiry  fallmg 
within  the  scope  of  the  reference  contained  in  the  contract,"  *  or  (2)  to 
aiat  process*  until  the  arbiter  has  dealt  with  the  matters  at  issue  so  far 
as  falling  within  the  reference.^ 

Akcillabt  Aebitbatioh 

This  is  the  very  common  case  of  a  reference  clause  in  another 
contract,  t.g.  a  contract  for  the  construction  of  works.  The  only 
point  which  need  be  mentioned  here  is — the  sphere  of  its  operation. 
The  most  common  question  is — whether  the  clause  is  Umited  to 
questions  which  arise  during,  e^.  the  execution  of  the  works,  or 
whether,  on  the  other  hand,  it  extends  to  all  questions  under  or 
arising  out  of  the  contract,  irrespective  of  when  they  ariaa  In  a 
case  ^  where  the  wording  of  the  reference  clause  required  the  narrower 
construction,  Tnglis,  Ld.  Pros.,  said,  "  I  really  hope  that  there  will  be  an 
end  to  cases  of  this  class.  A  very  little  care  in  the  choice  of  language 
would  prevent  all  ambiguity.  Let  parties  only  distinctly  express 
themselves  so  as  to  mean  that  the  reference  is  to  cover  every  kind  of 
claim  arising  out  of  the  contract,  and  the  Court  cannot  interfere.  On 
the  other  hand,  if  they  will  use  langu^e  like  that  in  the  clause  here, 
let  them  clearly  understand  that  it  ia  now  settled  law  that  such  a 
clause  covers  only  questions  which  arise  during  the  execution  of  the 
contract."     The  clause  which  received  this  restricted  interpretation  was — 

Should  any  difference  arise  between  the  proprietor  and  any  of  the  cod- 
tmcton  in  regard  to  the  true  meaning  of  the  plane,  drawings,  or  specifications, 

'  S.  Kintort  v.   Unum  Bonk,  1881,  1  It  •  Barr    v.    Qatvu^trry   Comminiener*, 

(U.  L.)  II.  18Se.  1  F.  630. 

'  Madcay  t.  Lenen  Folia  Oommittionen,  *   ffilton,  «tc  v.  SUwart,  18BB,  26  E.  865. 

1893,  20  B.  10G3,  ■  BeaUit  v.  Maegrtgm,  1883,  ID  B.  1091 
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or  the  manner  in  which  the  work  ie  to  be  executed,  or  any  matter  arising 
thdreont  or  connected  therewith,  the  same  is  hereby  submitted,  etc. 

With  this  may  be  contrasted  a  case*  decided  by  the  other 
Division  at  the  same  time,  and  referred  to  in  Beattie's  case  with  approval, 
in  which  the  larger  meaning  was  allowed.     There  the  clause  waa — 

Should  any  dispute  arise  as  to  the  true  nature,  sufficiency,  times,  or  extent 
of  the  work  intended  to  be  performed  imder  the  Bpecifioatioiis  and  drawings,  or 
as  to  the  works  having  been  duly  and  properly  completed,  or  as  to  the  ood- 
struction  of  these  preeents,  or  as  to  any  matter,  claim,  or  obligation  whatever 
arising  out  of  or  \a  connection  with  the  works,  the  same  shall  be  sub- 
mitted, etc. 

On  thia  question  it  is  obviously  for  consideration  whether  in  these 
eases  it  is  proper  that  the  clause  should  be  of  the  larger  nature  if,  as  is 
commonly  the  case,  the  reference  is  to  the  engineer  or  other  employee 
of  one  of  the  parties  to  the  contract.  But  the  point  is  to  leave  no  doubt 
whichever  way  of  it  is  intended. 

The  Abbitsb  oe  Arbitebs 

The  great  rule  until  recently  was,  that  the  arbiter  must  be  named  in 
the  contract,  and  that  it  was  not  sufficient  to  refer  to  the  holder  of  an 
office  for  the  time,  or  to  a  person  to  be  named  by,  say,  the  sheriff  of  a 
certain  covmty.  The  exceptions  to  this  rule  were  (1)  certain  statutory 
exceptions ;  and  (2)  what  were  called  ancillary  submissions,  e.g.  an  agree- 
ment in  a  lease  that  the  landlord  should,  at  its  expiry,  take  over  the 
stock  at  a  valoation ;  then,  thoi^h  no  arbiters  were  named  in  the  lease, 
it  was  held  that  there  was  a  valid  reference,  and  that  the  parties  must 
at  the  expiry  of  the  lease  proceed  to  name  arbiters.  And  now  the  rule 
itself  has  been  wholly  abrt^ted,'  and  with  what  is  now  practically  re- 
trospective effect.  So  that  now  there  may  be  a  valid  contract  of  submis- 
sion though  no  arbiters  are  named,  it  being  no  objection  to  the  validity 
of  the  reference  that  it  is  "  to  a  person  not  named,  or  to  a  person  to  be 
named  by  another  person,  or  to  a  person  merely  described  ss  the  holder 
for  the  time  being  of  any  office  or  appointmenL"  * 

The  submission  ought  to  make  it  clear  whether  it  is  to  a  sole  arbiter 
or  to  two  arbiters  and  an  oversman.  Though  that  be  not  express,  there 
may  be  enough  to  guide  the  court,  e.g.  a  reference  accordii^  to  the  custom 
of  a  particular  trada'  If  not,  the  Court  cannot  appoint  an  arbiter  under 
the  statute,  but  the  contract  to  refer  may  be  enforceable  by  another 
method.* 

The  reference  may  be  to  one  of  the  parties  as  sole  arbiter,  and  this 

1  Madam  *■  '«''.  Bd.  of  Barry,  1883,  10  ■  Dtyugiaa  i   Co.   r.  Stivm,  1900,  2  F, 

S.  lOia.     See  abo  Barr,  nipmi.  B7S. 

*  ArbitntioD  Aet,  1894,  67  &  G8  Tict. 
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not  only  as  to  a  definite  matter  but  alBO  of  all  disputes  under  an  execu- 
torial contract.^    If  a  reference  of  this  peculiar  kind 

ia  abused,  the  party  who  U  injured  is  not  without  redress,  beoauae  if  a  partry 
acts  manifestly  against  the  law  or  the  facta  in  favour  of  himeelf,  his  award 
would  be  liable  to  reduction  on  the  same  grounds  as  the  award  of  a  third 
party  would  be  who  had  identified  himself  with  one  of  the  interests  in  the 
aubject  of  diapute.^ 

Disgual^ication. — Anything  which  proves  that  the  arbiter  or  overs- 
man  is  committed  to  one  side  of  the  question  will  disqualify  him.  But 
that  doffi  not  prevent  a  valid  reference  to  say  the  engineer  of  one  of  the 
parties,  or  even,  as  has  been  seen,  to  one  of  the  parties  themselves.  But, 
for  example,  the  engineers  of  the  employers  will  be  disqualified  in  con- 
sequence of  their  having  given  evidence  for  the  employers,  or  taken  up 
some  other  position  which  showed  that  they  had  made  up  their  minds.' 

Thk  Ovessmam 

The  oversman  or  umpire  may  be  appointed  (1)  by  the  parties  in  the 
submiflsion ;  (2)  by  the  arbiters  if  there  is  no  appointment  in  the  deed, 
and  if  it  does  not  debar  the  arbiters  from  appointing ;  (3)  in  the  same 
case,  if  the  arbiters  do  not  appoint,  the  Court  will  do  so ;  and  (4)  failing 
everything  else,  the  parties  may  at  any  time  make  an  appointment, 
which,  however,  is  practically  a  new  submiflsion.  Clearly  the  oversman 
should  be  appointed  before  the  business  of  the  reference  is  entered  upon, 
which  is  indeed  the  compulsory  rule  under  the  Lands  Clauses  Acta. 
Not  only  is  it  obvious  that  once  the  parties  or  the  arbiters  have  quarrelled 
on  the  merits,  they  will  be  less  likely  to  agree  upon  a  joint  nomination 
of  an  oversman ;  but,  further,  unless  he  is  appointed  at  once,  he  cannot 
be  present  at  any  proof  which  may  be  held  and  any  debate  which  may 
take  place  before  the  arbiters. 

The  abovementioned  implied  power  to  the  arbiters  to  name  an  overs- 
man  is  a  statutory  reversal  *  of  the  common  law  rule  that  arbiters  had  no 
such  power  unless  it  was  expressly  conferred.  Various  questions  may 
arise  as  to  the  existence  and  subsistence  of  the  power,  and  the  following 
cases  may  be  distinguished : — 

1.  If  the  submission  contains  an  appointment  of  an  oversman,  who 
fails,  it  appears  that  the  arbiters  have  no  power. 

2.  If  the  arbiters  appoint  an  oversman  who  declines  to  accept  (a  case 
which  should  not  be  allowed  to  happen),  the  power  is  not  exhausted. 

3.  If  the  oversman  accepts  but  dies,  whether  before  or  after  devolu- 
tion, it  would  appear  that  the  power  of  appointment  is  exhausted. 

These  considerations  suggest  that  there  should  still  be  an  express 

■  Budtim  T.  Melaille,  1902,  i  F.  620.  Hamilton't  Tt3.,  IMS,  10  S.  L.  T.  No.  341, 

*  Suchan,   tupTO.     Eailiday  v.    D.    of     and  osaes  cited. 

•  See  Note  2,  p.  71. 
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claiise  as  to  the  arbiters'  power  to  appoint  ao  oversman  in  all  aubmis- 
aions  to  two  arbitera,  whether  the  parties  themBolves  name  an  OTenunan 
in  the  deed  or  do  not ;  and  the  terms  of  the  clause  ahould  be  carefully 
considered.    (See  pp.  78,  79.) 

Procedure 

"  All  the  incidental  questions  which  arise  in  the  course  of  procedure 
are  as  much  referred  to  the  arbiter's  sole  ju<%ment  as  the  final  deci- 
sion " ; '  e,£i.  as  to  allowing  the  parties  to  be  represented  by  lawyera, "  each 
arbiter  must  settle  it  according  to  the  subject  matter  which  he  has  in 
hand,  and  the  resulting  considerations  of  convenience  and  justice.  In 
some  references,  to  exclude  lawyers  would  be  unjust ;  in  others,  to  admit 
them  would  be  absurd.  Their  presence  at  one  stage  of  an  arbitration 
might  he  useful,  and  at  another  stage  of  the  same  arbitration  might  be 
confusing."  * 

It  is  impossible,  and  would  be  out  of  place,  to  go  into  the  matter  of 
procedure  here  at  any  length,  but  the  following  points  may  he  noted : — 

1.  First  Orders. — Acceptance  of  ofBce;  appointment  of  clerk  and 
legal  assessor ;  appointment  of  oversman  if  not  contained  in  the  submis- 
sion ;  and  order  for  claim  or  counter  claims,  if  suitable  and  necessary, 
within  a  short  stated  period ;  and  answer  or  respective  answers,  within 
a  short  further  stated  period.  But  if  the  submission  is  of  the  nature  of, 
e.g.  a  stock  valuation,  there  will  be  no  order  for  claims, 

2.  Acceptance  of  OfBce  by  Oversman. 

3.  Inspection. — If  the  case  is  suitable  for  a  meeting  on  the  ground, 
this  will  be  formally  intimated  to  both  sides. 

4  Proof. — Questions  have  been  raised  both  whether  in  certain  cases 
arbiters  were  entitled  to  proceed  without  proof,  and  on  the  other  hand, 
whether  they  were  entitled  to  order  pi-oof.  It  is  hardly  necessary  to 
say  that,  if  proof  he  heard  on  one  side,  it  must  be  heard  on  both ;  nor  will 
it  be  prudent  to  refuse  to  receive  proof  when  offered  by  either  of  the 
parties,  though  there  are  several  casea  in  which  decrees-arbitral  have 
been  upheld  in  the  face  of  such  a  refusal.^  But  the  object  is  not  to 
defeat,  but  to  prevent,  a  challenge  and  the  consequent  expensa  The 
parties  may  be  asked  to  renounce  probation,  or  otherwise  an  order  may 
be  issued  requiring  them  and  ^each  of  them  to  state  within  a  short 
interval  whether  they  desire  to  ^  lead  proof.  It  is  customary  for  the 
oversman  to  be  present  at  the  pro^,  and  it  will  be  prudent  and  expedient 
to  obtain  a  joint  minute  of  the  parties  consenting  to  this  and  to  the 
oversman  decidir^  any  questions  which  may  arise  between  the  arbiters 
at  the  proof,  e^.  as  to  the  admission  or  rejection  of  any  particular  line 

<  Per  Lord  Batherltard  Clark  in  Holma,  at  ISH),  17  R.  624  ;  alTd.  18B1,  18  R.  (H.  L.) 

p.  868.  62.     Paierson  v.  C<rrpit.  o/  Qlasgovi,  1901, 

*  Pit  Lord  Robertaon  io  Faterion.  8  F.  (H.  L.)  S4, 
>  HalTMt  Oa  Co.  V.  PumphcnUm  OU  Co., 
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ol  evidence.  Or,  perhaps  better,  the  deed  of  siibmiBsiou  may  itself 
contain  a  clause  to  this  affect.  But  so  far  as  r^ards  the  mere  fact  of 
the  oversman  sitting  with  the  arbiters  no  special  consent  is  necessary,^ 

5.  Hearing. — The  same  remarks  apply  here,  but  in  a  stronger 
d^ree.  Less  expense  is  involved,  and  it  is  difficult  to  figure  a  case  where 
a  hearing  should  be  refused.     But  see  the  case  noted  below.' 

6.  DerolutiotL — If  the  arbiters  fail  to  agree,  they  will  devolve  on 
the  oversman.  The  minute  of  devolution  will  expressly  state  that  the 
arbiters  have  differed.  In  certain  cases  the  devolution  may  be  partial, 
the  remainder  of  the  questions  being  disposed  of  by  decree-arbitral  by 
the  arbiters,  but  in  that  case  they  must  take  care  that  the  two  thii^ 
— the  decree  and  the  devolution — are  mutually  exclusive  and  are  ex- 
haustive, and  that  the  decree  ia  issued  within  the  time  of  the  submission, 
for  any  prorogation  by  the  oversman  will  apply  only  to  what  is  de- 
volved upon  him,  and  devolution  does  not  imply  prorogation  ^  Unless 
otherwise  specially  provided,  devolution  requires  an  express  act  in 
addition  to  the  mere  appointment  of  the  oversman,*  and  the  power  to 
devolve  arises  only  after  the  arbiters  have  differed,  so  that  the  death  of 
an  arbiter  without  devolution  brings  the  whole  submission  to  an  end. 

7.  Notes  of  proposed  Findings  and  allowance  of  Represen- 
tations.— Not«s  of  proposed  findings  are  not  essential,  but  it  is  the 
practice  to  issue  them,  and  this  should  not  be  departed  from.  At  the 
same  time  the  parties  will  be  allowed  to  lodge  representations  against 
the  proposed  findings,  if  so  advised,  within  a  short  stated  period. 


Decreb-Abbitbal 

The  view  is  suggested  that,  as  a  rule,  decrees-arbitral  are  allowed  to 
run  to  most  unnecessary  length.  {Forms  are  given  on  pp.  84,  89.)  The 
decree  will  be  conveniently  endorsed  on  the  submisaion  or  a  copy  of  it. 

1,  Narrative — The  decree  oi^ht  to  recite  very  briefly  (a)  the 
acceptance  of  office ;  (6)  proof,  if  any ;  (c)  hearing  of  parties ;  (d)  pro- 
rogations, if  any ;  and  (e)  if  the  decree  is  by  the  oversman,  his  appoint- 
ment and  acceptance,  arbiters'  diETerence,  and  devolution.  It  is  said 
that  it  is  eseential  that  the  decree  shall  contain  the  words  "having 
God  and  a  good  conscience  before  our  eyes."  It  is  difficult  to  take  this 
seriously  in  view  of  the  modem  statutory  provisions  for  declarations  in 
lieu  of  oaths  adapted  expressly  to  meet  the  case  of  people  holding  no 
religious  belief.    But  the  words  should  not  be  omitted. 

2.  Substantive  Operative  CQausea— Care  will  be  taken  to  make 
these  square  exactly  with  the  terms  of  the  submission,  neither  more 
nor  less.     Usually  there  is  no  reason  why  details  should  be  given, 

>  Craviford  t.  Paienon,  ISG8,  SO  D.  488.  '  Thornton    v.    Norton,    28   Jan.    1818, 

»  IfNair't  Trt.  v.  So^gh,  1866,  17  D.       F.  C. 
446.    (jr.  trOhce  T.  Mmew,  1899,  1  F.  694.  *  Bryixra  v.  Mitchell,  1823,  2  a  840, 
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which  may  aimply  be  tuTDiahiiig  matter  for  objectioQB  to  the  decree. 
On  the  other  hand,  if  separate  mattere  are  articulately  referred  to  the 
arbiters,  it  is  proper  that  in  the  award  they  too  should  follow  the  same 
rala 

3.  Expenses. — The  decree  will  deal  with  expenses  (a)  as  between 
the  parties;  and  (b)  the  expense  of  the  clerk  and  I^^l  assessor;  hut 
not  the  arbiters'  own  remuneration.  This,  however,  does  not  necessarily 
mean  that  the  arbiters  and  oversman  are  not  entitled  to  remuneration. 
No  doubt  that  is  the  common  law  rule ;  or  was,  for  see  opinions  that 
the  law  might  now  be  found  to  be  modified.'  But  the  rule  does  not 
extend  to  arbitrations  under  the  lands  Clauses  Consolidation  Act, 
1845,  which  (a  32)  provides  that  the  Company  shall  in  all  cases  pay 
the  expenses  of  the  arbitere  and  oversman ;  held  in  Murra^a  case  that 
this  is  not  limited  to  out-of-pocket  costs,  but  includes  reasonable  re- 
muneration.' 

The  award  of  expenses  may  be  in  name  of  the  agent-disburser.' 

4.  Penalty. — There  must  be  no  penalty  unless  or  otherwise  than 
authorised  by  the  submission.  But  it  is  su^ested  that  there  should 
be  no  penalty  clause  in  the  Bubmission ;  and  further,  that  even  if  there 
is,  it  should  not  be  repeated  in  the  award. 

5.  Begistration. — Any  consent  to  registration  for  execution 
appears  unnecessary.  If  the  submission  does  not  contain  a  clause 
consenting  to  registration,  for  this  purpose,  of  both  the  submission 
itself  and  any  decree  or  decrees  arbitral,  such  a  clause  in  the  decree 
will  not  be  effectual ;  and  if  the  submission  does  contain  such  a  clause, 
any  similar  clause  in  the  decree  is  superfluous.  But  it  is  suggested 
that  the  arbiter  should  appoint  the  clerk  to  roister  the  submission, 
decree,  etc.,  on  payment  of  his  (the  clerk's)  remuneration. 

Intbbim  Decrees 

It  is  usual  to  give  express  power  to  issue  interim  decrees.  If  that 
be  omitted,  it  is  not  clear  that  it  can  be  implied  even  when  matters  are 
separable.  When  the  power  exists,  an  interim  decree  is  binding  though 
no  final  decree  should  be  issued.'  It  is  su^ested  that  the  propriety  of 
giving  power  to  issue  interim  decrees  is  worthy  of  more  consideration 
than  it  usually  receives.  If  the  question  is  merely  how  much  A.  owes 
to  B.,  the  liability  being  admitted,  there  is  not  much  objection  to  a 
power  to  issue  an  interim  decree,  though  even  then  it  would  be  very 
awkward  if,  after  an  interim  award  was  issued  for  £1000  on  account,  the 
submission  fell  without  a  final  decree,  and  on  a  new  submission  it  was 
held  that  £900  was  the  full  original  sum.  It  may  be  said  that 
practically  under  these  circumstances  no  interim  decree  would  be  issued 

>  Murray  y.  IT.  B.  Ry.  Co.,  1900,  2  F. 

4M.  •  «ae*««K«  v.  vrew,  I 
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without  A.'s  consent ;  but  if  so,  that  could  be  given  aa  well  without  a 
clause  in  the  submission.  The  case  is  obviously  worse  if  the  liability 
also  be  denied,  fot  then,  after  an  interiui  decree  was  pronounced  in  one 
submission,  it  might  be  establiehed  in  a  second  Bubmission  that  there 
was  no  liability  at  all.  On  the  other  hand,  where  the  arbiters  will 
require  to  lay  down  principles  of  judgment  which  it  will  be  necessary 
or  convenient  to  have  worked  out  under  their  orders,  it  is  clearly  a  case 
for  an  interim  award.     (See  p.  87.) 


Enddbance  of  Submission 

Apart  from  the  terms  of  the  deed  of  submission,  the  chief  practical 
matter  to  be  kept  in  view  is,  that  in  the  ordinary  case  the  submission 
will  fall  by  the  death  of  either  of  the  parties.  This  is  clearly  law,* 
though  why  it  should  be  so  it  is  difBcult  to  understand.  The  rule  doee 
not  apply  to  the  case  of  trustees  who  have  all  died  after  entering  into 
a  Bubmission  if  the  trust  is  carried  on  in  the  persons  of  assumed  trustees,' 
and  in  the  same  case  opinions  were  expressed  that  the  rule  does  not 
apply  to  a  mere  reference  to  expiscate  matters,  t.g.,  accounts,  there  being 
no  pending  dispute.  The  submission  will  of  course  contain  a  clause  to 
exclude  the  operation  of  the  rule.  Necessarily  the  submission  falls  by 
the  death  of  one  of  the  arbiters,  or  of  a  sole  arbiter'  or  of  the  oversman, 
after  matters  have  been  devolved  upon  him,  unless  a  clause  has  been 
inserted  to  meet  the  latter  case.  It  does  not  fall  by  the  bankruptcy 
of  the  parties.  In  that  event  intimation  should  be  made  to  the  trustee. 
He  may  decline  to  appear  on  account  of  the  risk  of  personal  liability 
for  costs.  His  non-appearance  after  intimation  does  not  prevent  the 
submission  being  proceeded  with  or  affect  the  award.* 

In  the  clauses  as  to  endurance  usually  found  in  BubmiasionB — 

1.  "  Betwixt  and  the  day  of  next  to  come,"  probably  means 
year  and  day;'  and  the  period  runs  from  the  last  signature  to  the 
deed  of  submission.* 

2.  "Betwixt  and  the  day  of  "  has  the  same  effect — i.e.  it 
gives  no  longer  period.^ 

3.  "  Betwixt  and  the  1st  day  of  June  1904 "  includes  the  specified 
day.* 

4.  When  no  endurance  is  specified,  it  is  a  question  whether  the 
contract  lasts  for  forty  years  or  is  hmited  to  year  and  day.' 

1  Erdc  IT.  8.  26.  ■  royior  v,  Qjitvt,  1800,  Mot.  Ap.  ArW- 

'  AUxandet't    T-n.    t.     DyiruxVi    Tn.,  tration,  No.  8. 
1883,  10  B.  118B.  '  Stark    v.     Thorn,    1820,    F.   a     App. 

'  Mmr  V.  Buff  J:  Co.,  1900,  2  F.  1286.  p,  8. 

*  Barbmtr  v.  Height,  F.  C,  21  Nov.  1811.  '  Cockburn  v.  Edward,  1724,  Mor.  6«. 

Grant  V.  OiTdicood,  F.  C,  23  June  1820.  '  Firming  t.  WOion,  etc,  1827,  63.  906; 

■  E.  Dunmort  v.  M'lntumer,  182G,  7  S.  Erek.  iv.  3.  29. 

e»e. 
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Peorogations 


The  above  is  on  the  aBBiunption  that  there  ia  no  prorogation. 
The  parties  may  always  pror(^te.  But  as  to  the  arbiters  and 
overaman,  if  it  is  intended  that  they  should  have  the  power,  it  ought  to 
be  expressly  given.  If  given  to  the  arbiters,  the  oversman  may  exercise 
it  after  devolution,  unless  a  contrary  intention  appear  in  the  deed.^ 

GENERAL  SUBMISSION  TO  A  SOLE  ARBITER 
We,  A.  and  6.,  do  hereby  mibmit  all  claima,  disputes,  questions,  and 
differences,  as  well  those  relating  to  heritable  as  to  moveable  estate,  and  all 
otheiB  at  present  existing  between  us,  to  the  amicable  and  final  decision  of  C, 
as  sole  arbiter  mutually  chosen,  declaring  that  this  BubmiBsioD,  while  not 
limited  thereto,  embraces  the  following  matteis,  namely  [epeci/y  briefly  and 
articulately]:  And  we  agree  that  the  arbiter,  while  entitled  to  hear  proof 
peraonaUy  or  by  commission,  make  inquiries,  obtain  skilled  asaistaDce,  and 
hear  the  parties,  aball  not  be  bound  to  do  all  or  any  of  th'ose  things  unless  or 
further  or  otherwise  than  as  he  in  his  uncontrolled  discretion  shall  think  fit, 
but  he  shall  be  entitled  to  decide  the  matters  hereby  referred  in  whole  or  in 
part  by  his  personal  skill  and  knowledge,  if  and  so  far  as  he  shall  think  fit  so 
to  do ;  and  he  shall  be  entitled  to  order  the  execution  and  performance  of  audi 
deeds,  works,  and  things  as  he  may  think  Gt ;  to  order  oonsignation ;  and  to 
award  and  assess  damages.  With  power  to  the  arbiter  to  decern  against 
either  party  in  whole  or  in  part  for  payment  of  the  expenses  which  may  be 
incurred  by  the  other  party,  including  the  expense  of  these  presents,  and  of 
the  decree  or  decrees-arbitral,  and  registration  of  the  same,  and  also  for  the 
expense  of  all  skilled  assistance,  and  for  the  remuneration  of  the  clerk  to  the 
submission :  And  whatever  the  arbiter  shall  determine  by  decree  or  decrees- 
arbitral,  int«rim  or  final,  to  be  pronounced  before  the  expiry  of  year  and  day 
from  the  last  date  of  these  presents,  or  before  the  ezpiiy  of  any  other  day  te 
which  he  may  prorogate  this  submission,  which  he  is  hereby  empowered  to  do 
at  pleasure,  we  bind  ourselves  and  our  respective  heirs,  executors,  and  re- 
presentatives te  implement  to  each  other.'  And  it  is  hereby  declared  that 
altboagh  either  or  both  of  us  shall  die  during  the  dependence  of  this  submis- 
sion, the  same  shall  continue  in  operation,  and  with  all  that  shall  then  have 
followed  or  may  thereafter  follow  thereon  be  binding  against  us  both  and  our 
respective  estates  and  foresaids ;  And  we  agree  that  in  case  no  final  decree- 

■  Alternatively  the  following  clauses  may  be  introduced  in  lieu  of  this  last ; 
And  we  bind  ourselves  and  our  respective  heirs,  executors,  and  represen- 
tatives to  implement  to  each  other  whatever  the  arbiter  shall  determine  by 
decree  or  decrees-arbitral  interim  or  final ;  aud  we  agree  that  notwithstanding 
the  lapse  of  year  and  day,  this  submission  shall  endure  until  all  matters 
hereby  referred  are  finally  determined,  and  that  without  the  necessity  of  any 
prort^ation,  aud  particularly  it  is  hereby  declared  that  although  either  or  both 
cS  ns  Bhall  die,  etc. 

'  Siowr  T.  O.'i  Tn.,  1806,  4  Paton,  866. 
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arbidral  ahall  follow  hereoD,  all  probatioo  which  may  be  taken  hereunder 
shall  be  received  as  legal  probation  quantum  et  quale  in  any  anbeequent 
subnuBBion  or  prooeaa  of  law  between  ub  or  our  respeotive  foreeaids:  And 
we  consent  to  registration  bereof  and  of  the  prort^tiona  and  decree  or 
deoreea-arbitral  to  follow  hereon  for  preservation  and  eieoution, — In  witnees 
whereof. 


QENERAL  SUBMISSION  TO  ARBITERS  AND  OVERSMAN  ALL 
THEREIN  NAMED 

We,  A.  and  B.,  do  hereby  submit  all  clums,  disputes,  questions,  and 
difFerences,  ss  well  those  relating  to  heritable  as  to  moveable  estate,  and  all 
others  at  present  existing  between  ua,  to  the  amicable  and  Goal  decision  of  C. 
and  D.,  arbiters  mutually  chosen,  and  in  case  of  difference  in  opinion  between 
them  [or  failing  either  of  them  by  non-acceptance,  death,  or  otherwise] 
then  of  E.  as  oversman  [or  sole  arbiter  as  the  case  may  be],  and  failing  hiia 
[as  overeman],  before  delivery  of  a  final  decree-arbitral,  whether  by  non- 
acceptance,  death,  or  otherwise,  and  whether  before  or  after  devoluttoo,  then 
of  any  otber  oversman  to  be  chosen  by  the  arbiters,  declaring  that  this  sub- 
miBuon,  while  not  limited  thereto^  embraces  the  following  matters,  namely 
[specift/  briejly  and  articulatdy]  :  And  we  agree  that  the  arbiters  and  oversman 
[and  sole  arbiter  as  the  case  may  be]  while  entitled  to  hear  proof,  personally  or 
by  oommiaaion,  make  inquiriee,  obtain  skilled  assistance,  and  hear  the  parties, 
shall  not  be  bound  to  do  all  or  any  of  those  things  unless  or  further  or  other- 
wise than  as  they  or  he,  in  their  or  his  unoontrolled  discretion' respectively, 
shall  think  fit,  hut  they  and  he  respectively  shall  be  entitled  to  decide  the 
matters  hereby  referred  in  whole  or  in  part  by  their  or  his  personal  skill  and 
knowledge,  if  and  so  far  as  they  and  he  respectively  shall  think  fit  so  to  do, 
uid  they  and  he  shall  be  entitled  to  order  the  execution  and  performance  of 
such  deeds,  works,  and  things  as  they  and  he  may  think  fit,  to  order  ooougna- 
tion,  and  to  award  and  assess  dwnages  :  And  we  consent  to  the  oversman  being 
present  and  consulting  and  advising  and  taking  part  with  the  arbiters  in  all 
or  any  of  their  deliberations,  eiaminations,  proof,  and  hearing  (if  any),  and 
at  all  other  stages ;  and  if  there  should  be  a  devolution,  then  to  his  deoiiUng 
after  or  without  hearing  the  opinions  of  the  arbiters  and  without  further 
enquiry  and  hearing,  all  as  he  in  his  uncontrolled  discretion  may  think  fit: 
With  power  to  the  arbiters  and  oveismon  [and  sole  arbiter  as  the  ease  may 
be]  respectively  to  decern  against  either  party,  in  whole  or  in  part,  for  pay- 
ment of  the  expenses  which  may  be  incurred  by  the  other  party,  including  the 
expense  of  these  presents,  and  of  the  decree  or  decrees-arbitral,  and  registio- 
tion  of  the  same,  and  also  for  the  expense  of  all  skilled  assistance,  and  for  the 
remuneration  of  the  clerk  to  the  submission :  And  whatever  the  arbiters  or 
oversman  [or  sole  arbiter  as  the  case  may  be]  respectively  shall  determine,  by 
decree  or  decrees-arbitral,  interim  or  final,  to  be  pronounced  before  the  expiry 
of  year  and  day  from  the  last  date  of  these  presents,  or  before  the  expiry  of 
any  other  day  to  which  they  or  he  respectively  may  prorogate  this  submission, 
which  they  and  he  are  respeotively  authorised  to  do  at  pleasure,  we  bind  our- 
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Belves  [at  on  p.  77  to  douse  of  rsgwlralioa] :  And  we  oonsent  to  registratioa 
hereof  aod  of  the  prorogations  and  devolution  and  decree  or  deoreee-arbitral 
to  follow  hereon  for  preservation  and  execution. — In  witness  whereof. 

SUBMISSION  TO  ARBITERS  AND  OVEESMAN  TO  BE  NAMED 

BY  THEM 
To  the  amicable  and  final  decision  of  G.  and  D.,  arbiters  mutually  chosen, 
and  in  case  of  their  differing  in  opinion  [or  failing  either  of  tbem,  whether  by 
death  or  otherwise  then]  of  an  overBman  [as  such  or  as  sole  arbiter  as  the 
case  may  be]  to  be  chosen  by  them  before  they  enter  on  the  business  of  the 
submission,  and  in  the  event  of  the  failure  of  any  oversman  so  appointed  before 
delivery  of  a  final  decree-arbitral,  whether  by  non-aooeptance,  death,  or  other- 
wise, and  whether  before  or  after  devolution,  then  of  any  other  oversman  [as 
auch  or  as  sole  arbiter,  as  the  case  may  be]  to  be  chosen  by  the  said  arbiters, 
before  or  after  they  enter  on  the  business  of  the  submission. 

SUBMISSION  TO  SOLE  ARBITER  TO  SETTLE  MARCHES 
We,  A.  and  B.,  considering  that  we  are  heritable  proprietors  of  the  estates 
of  X.  and  ¥.  respectively,  in  the  county  of  Z. ;  That  the  same  adjoin  one 
another,  and  doubts  have  arisen  as  to  the  correct  boundary  line  between  the 
properties,  and  that  we  have  agreed  to  settle  the  same  by  arbitration :  There- 
fore we  do  hereby  submit  to  the  amicable  and  final  decision  of  C,  as  sole 
arbiter  mutually  chosen,  to  determine  the  boundary  line  between  our  said 
respective  properties,  wherever  the  same,  in  his  opinion,  adjoin  one  another, 
and  how  such  line  shall  in  future  be  marked  out:  And  we  agree  that  the 
arbiter,  while  entitled  to  hear  proof  [ae  on  p.  77] :  With  power  to  the  arbiter 
to  decern  against  either  party  in  whole  or  in  part  for  paymemt  of  the  expenses 
which  may  be  incurred  by  the  other  party,  iuctuding  the  expense  of  these 
presents,  and  of  the  decree-arbitral  and  registration  thereof  and  also  for  the 
remuneration  of  the  olerk  to  the  submission,  but  as  regards  the  expense  of 
executing  any  works  which  the  arbiter  shall  order  for  marking  out  the  said 
boundary  line  we  hereby  agree  that  the  same  shall  be  borne  by  us  equally : 
And  whatever  the  arbiter  shall  detenmne  by  decree^rbitral  to  be  pronounced 
[as  oap.  77  to  end,  to  far  as  appropriate  to  the  drcum^ances]. 

TO  SETTLE  AND  STRAIGHTEN  MARCHES 
We,  A.  and  B.,  considering  that  we  are  heritable  proprietors  of  the  estates 
of  X.  and  Y.  respectively  in  the  county  of  Z. ;  That  the  same  adjoin  one 
another,  and  doubts  have  arisen  as  to  the  correct  boundary  line  between  the 
properties,  and  that  we  have  agreed  to  enter  into  this  submission  in  order 
to  settle  the  same,  and  also  to  straighten  or  otherwise  improve  the  boundary 
line,  so  &ur  as  admitted,  or  as  the  same  may  be  determined  in  this  submission  : 
Therefore  we  do  hereby  submit  to  the  amicable  and  final  decision  of  C.,  as 
sole  arbiter  mutually  chosen,  to  determine  the  boundary  line  between  otur  said 
respective  properties,  wherever  the  same,  in  his  opinion,  adjoin  one  another  : 
And  the  same  having  been  determined,  to  atnughten  or  otherwise  alter  the 
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whole  or  any  part  or  parts  of  the  bDaDdary  line  between  the  two  properties, 
and  to  declare  what  the  whole  boundary  line  shall  in  future  be,  and  how  the 
same  shall  be  in  future  marked  out:  As  also  to  decide  what  dispoBitions, 
exoambions,  or  other  deeds  shall  be  executed  by  us  respectively,  and  to  adjust 
the  terms  thereof  j  and  what  sum,  if  any,  shall  be  pud  by  either  of  us  to  the 
other  in  respect  of  such  alterations :  And  we  agree  that  the  arbiter,  while 
entitled  to  hear  proof  [as  on  p.  77] :  With  power  to  the  arbiter  to  decern 
against  either  party  in  whole  or  in  part  for  payment  of  the  expenses  which 
may  be  incurred  by  the  other  party,  including  the  expense  of  these  presents, 
and  of  the  decree  or  decrees-arbitral  and  registration  thereof,  and  of  the 
dispositions,  exoambions,  and  other  deeds,  and  also  for  the  remuneration  [at 
above  to  etu^. 

SUBMISSION  TO  SOLE  ARBITER  TO  CLEAR  UP  PARTNERSHIP 
ACCOUNTS  BETWEEN  PARTNERS 
We,   A.  and   B.,   considering  that  since  the  day  of 

we  have  carried  on  business  oa  in  co-partneiy  under  the  Srm 

of  A.  and  B. :  That  there  was  no  contract  of  co-partnery,  but  the  arrangement 
was,  as  we  hereby  admit,  that  we  should  contribute  equally  to  capital,  and 
should  be  equally  interested  in  profits,  and  equally  liable  tor  losses  :  That  we 
have  now  dissolved  partnership  as  at  the  day  of  ,  and  in 

order  to  determine  our  reepective  rights,  duties,  and  obligations,  and  to 
adjust  accounts  between  us,  we  have  resolved  to  enter  into  this  present 
contract  of  submission  :  Therefore  we  do  hereby  submit  to  the  amicable  and 
final  decision  of  C,  C.A.,  Edinburgh,  as  sole  arbiter  mutually  chosen,  to 
investigate  the  whole  partnership  affairs  and  accounts  so  far  as  in  his  opinion 
the  same  is  necessary,  to  make  or  obtain  alt  valuations  which  in  his  opinion 
are  necessary  or  advisable,  and  further  and  otherwise,  without  limitation  by 
reason  of  what  is  hereinbefore  written,  to  do  everything  which  in  his  opinion 
is  required  in  order  to  ascertain  and  determine  all  matters,  claims,  and  accounts 
between  us  relating  to  the  said  business  and  partnership,  and  to  determine 
the  same  accordingly,  and  to  decern  for  whatever  sum  or  sums  he  may  find 
due  by  either  of  us  to  the  other,  and  to  determine  what  discharges  or  other 
deeds  fall  to  be  granted  by  us  respectively,  and  to  adjust  the  same :  And  we 
agree  that  the  arbiter  while  entitled  to  hear  proof  [as  on  p.  77  to  end,  so  far  as 
appropriate  to  the  ctrcwj/wiances]. 

SUBMISSION  TO  SOLE  ARBITER  TO  FIX  SHARE  OF  DECEASED 
PARTNER  IN  CO-PASTNERY 
We,  the  parties  following,  namely  (first)  A.,  B.,  and  C,  the  trustees  and 
executors  of  the  deceased  D.,  acting  under  his  trust  disposition  and  settlement 
dated  ,  and   registered   in   the  Books  of  Council  and  Session  ou 

,  and  duly  confirmed  as  executors  foresaid  confonn  to  confirma- 
tion by  the  sheriff  of  in  our  favour  dated  at  on  ,  and 
(second)  E.  and  F.  [surviving  partners],  Considering  that  the  said  D.  and  we 
the  Bud  E.  and  F.  carried  on  business  as                        under  the  firm  name 
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of  D.,  £.,  &  F.,  in  tenns  of  the  contract  of  oo-partneiy  between  him  ttnd  lu, 
dated  ,  which  ia  here  specially  referred  to  and  held  m  repeated 

brevHatis  causa ;  That  by  the  said  contract  of  oo-partnery  it  is  provided  that 
on  the  death  of  any  of  the  partners  the  surviving  partners  shall  have  the 
option  of  acquiring  the  share  of  the  deceased  on  the  basis  of  a  balance-sheet 
to  be  made  up  aa  at  the  date  of  his  death,  which  balance-sheet,  failing  agree- 
ment, should  be  adjusted  by  G.,  C.A.,  Edinburgh,  as  sole  arbiter ;  That  the 
said  D.  died  on  the  day  of  ,  and  that  in  terms  of  the  siud 

contract  of  uo-partuery  we  have  agreed  to  refer  to  the  said  Q.  to  the  eSeot 
aftei^written  :  Therefore  we  hereby  submit  to  the  amicable  and  final  decision 
of  said  G.,  as  sole  arbiter,  to  make  up  a  balance-sheet  of  the  said  business  and 
co-partneiy  as  at  the  said  day  of  ,  in  order  to  fix  the  share  and 

interest  of  the  said  D,  therein,  and  to  fix  and  determine  the  same  accordingly : 
And  we  agree  [a»  on  p.  77  to  end,  eo  far  as  appropriate  to  the  circum»tance»\. 


TO  SETTLE  QUESTIONS  REGARDING  THE  BUILDING  OF  A 
HOUSE,  ETC. 

We,  A  and  B.,  considering  that  I,  the  said  B.,  was  employed  by  me,  the 
said  A.,  to  erect  a  dwelling  house  at  ,  with  offices  and  enclosing 

walls  and  railings,  and  the  house  erected  by  me  the  said  B.  is  now  known  as 
;  Further  considering  that  questions  have  arisen  between  us  regarding 
the  said  employment  and  the  execution  of  the  work ;  That  I,  the  said  A.,  have 
already  paid  to  the  said  B.  the  following  sums  on  account  of  the  said  contract^ 
namely  £         oa  ,  £         on  ,  and  £         on  ,  but  a  balance 

is  still  claimed,  and  under  these  circumstances  we  have  agreed  to  enter  into 
this  contract  of  submission  :  Therefore  we  hereby  submit  to  the  amicable  and 
final  decision  of  C,  as  sole  arbiter,  to  determine  what  sum  if  any  is  still  due  by 
me  the  said  A.  to  me  the  said  B.  and  with  what  interest,  if  any,  thereon,  in 
respect  of  the  said  employment  and  works ;  and  to  order  to  the  decision  of 
this  question,  the  eaid  arbiter  shall  (without  prejudice  to  his  general  powers 
as  arbiter,  and  without  limitation  by  reason  of  the  narrative  of  these  presents 
or  otherwise)  be  entitled,  and  he  is  hereby  appointed  arbiter,  to  determine, 
Miter  alia,  the  nature,  extent,  terms,  and  conditions  of  the  employment,  and 
the  sufficiency  or  insufficiency  of  the  materials  and  workmanship,  and  to  award 
and  assess  damages:  And  we  agree  \ae  on  p.  77  to  end,  lofar  as  appropriaie 
to  the  etratmalances]. 

SUBMISSION  OF  DEPENDING  CROSS  ACTIONS  TO  A  SOLE 
ARBITER 

We,  A  and  B.,  considering  that  we  instituted  counter  actions,  the  one 
against  the  other,  in  the  Court  of  Session,  and  that  the  same  are  now 
depemling  before  Lord  ,  Ordinary,  the  summons  at  the  instance 

of  me,  the  said  A.,  being  signeted  on  ,  and  the  summons  at  the 

instance  of  me,  the  said  B.,  being  signeted  on  ,  and  the  records  in 

both  actions  having  been  closed  on  ,   which   records  are   here 

specially  referred  to  and  held  as  repeated  breoitatia  eawea;  And  now  seeing 
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ttiat  we  have  decided  to  settle  by  arbitration  instead  of  in  Court  all  the  claimB 
and  matters  in  dispute  between  ua  in  the  scud  actioos:  Therefore  we  do 
hereby  submit  the  same  to  the  amicable  and  final  decision  of  C.  as  sole 
arbiter  mutually  chosen  r  And  we  agree  [as  on  p.  77  to  end,  so  far  as  appro- 
priate, hid  in  the  expenses  clause  include  the  expenses  of  the  said  actions]. 
If  there  is  a  cautioner  in  either  process,  he  should  be  a  consenting  party. 

TO  SETTLE  DIVISIOM"  OF  INTESTATE  SUCCESSION 

We,  A.,  R,  and  C,  considering  that  D.,  who  died  on  ,  was 

the  husband  of  me  the  sud  A.,  the  father  of  me  the  said  B.,  and  the  grand- 
father of  me  the  said  C. ;  That  ho  died  intestate,  possessed  of  both  heritable 
and  moveable  estate;  That  various  questions  have  arisen  regarding  our  re- 
spective claims,  rights,  and  interests  against  fmd  in  his  estates,  to  settle  which 
we  have  resolved  to  enter  into  this  contract  of  submission  :  Therefore  we 
hereby  submit  to  the  amicable  and  final  decision  of  E.,  as  sole  arbiter,  to 
determine  all  questions  regarding  our  respective  claims,  rights,  and  interests 
a^iust  and  in  the  heritable  and  moveable  real  and  personal  estates  of  the  said 
D.,  and  to  determine  to  what  extent  respectively  we  are  entitled  to  the  same, 
whether  as  creditors,  or  by  right  of  succession,  or  otherwise  in  any  character, 
oronany  title,  or  in  any  nkanner  of  way,  and  under  what  burdens  and  conditions 
respectively :  As  also  to  decide  what  deeds  and  dooimients  fall  to  be  granted 
by  us  respectively,  and  to  adjust  the  same :  And  ws  agree  [as  on  p.  77  to  end, 
so  far  as  appropriate,  but  the  sinenses  dauee  should  r^er  to  the  expenses  which 
may  be  iuourred  by  any  other  or  others  of  us,  including  the  expense  of  these 
preeente,  aud  of  the  said  deeds  and  documents,  and  of  the  decree  or  decrees- 
arbitral,  and  r^stration  thereof,  and  also  for,  etc.]. 

ORDERS  BY  ARBITERS,  ETC. 

1.    AOOBPTANOK 

[Place  and  date^     I  accept  office  as  arbiter  ; 

or.  We  accept  office  as  arbiters,  and  appoint  X.  as  oversman. — In  witness 
whereof. 

This  will  be  endorsed  on  the  submission. 

2.  First  Obdsb 
[Sarru  (fafe.]  The  arbiter  appointe  D.  to  be  clerk  and  l^al  assessor  in  the 
Bubmiaaion  :  Further  he  appoints  the  parties  to  lodge  their  respective  daima 
within  days,  and  allows  them  respectively  to  see  and  answer  the  claim  of 
the  other  party  within  days  thereafter :  Appoints  each  party  to  produce 
with  his  claim  all  the  written  evidence  in  his  possession  on  which  he  intends 
to  found. 

3.  Imhpbotion 
[Place   (BHi   daie.y     The  arbiter  fixes  at  12  o'clock  noon  [or 

otherwise]  for  a  meeting  on  the  ground. 

'  These  will  b«  ineerted  in  all  the  ordeia 
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llie  arbiter  appoiotfl  parties  to  revise  their  claim  and  answers  respeotively 
within        days. 

5.  Fob  Clobimo  Bkord 
The  arbiter  having  considered  the  revised  claim  No.  of  process,  aod 

the  revised  answers  No.         of  process,  with  the  produotions  and  whole  pro- 
oeas.  Appoints  parties  to  attend  him  at  on  at 

o'clock,  for  the  purpose  of  adjusting  and  cloung  the  record. 

6.  Closinq  and  Debati 
The  arbiter  closes  the  record  on  the  revised  claim  and  answers  Nob. 
and         of  process,  and   appoints  parties   to   be    heard   before   him  on   the 
whole  cause  at  on  at         o'clock. 

7.  Closi50  and  Proof 
The  arbiter  closes  the  record  on  the  revised  chum  and  answers  Noe. 
and         of  process ;  Allows  the  parties  a  proof  of  their  respective  averments 
[and  to  the  claimant  a  coujiinot  probation ;  or,  allows  the  claimant  a  proof  of 
his  averments  and  the  respondent  a  oonjimot  probation],'  [the  claimant  A.  to 
lead  in  the  proof] ;  Appoints  the  same  to  commence  in  on 

at  o'clock :  Further,  the  arbiter  reepectfull;  recommends  to  the 
Lords  of  Council  and  Session  [or  the  Sheriff]  to  grant  warrant  for  citing 
witnesses  and  havers  on  the  application  of  either  party. 

8.    AvIZAHDlW 

The  arbiter,  having  heard  the  proof  adduced  for  both  parties,  and  their 
procarators  thereon  and  on  the  whole  cauae,  makes  avizandum. 

9.  With  Notk  op  Pkopobbd  Findinos 
The  arbiter  having  considered  the  proof,  productions,  and  whole  process, 

issues  herewith  the  subjoined  notes  of  his  proposed  findings :   Allows  the 

parties  to  lodge  representations  within  the  next         days. 
Notes  of  proposed  findings  above  referred  to. 

10.    EXFBHSBB 

The  arbiter  having  considered  the  representations  lodged  for  the  claimant 
A.,  adheres  to  bis  proposed  findings :  Appoints  the  clsimant  B.  to  lodge  an 
account  of  his  expenses  within  the  next  days,  and  remits  the  same  when 
lodged,  and  also  the  account  of  the  clerk  and  legal  assessor,  to  the  Auditor  of 
the  Court  of  Session  to  tax  and  to  report 

11.    PROnOOATION 

The  arbiter  prorogates  the  submission  to  the         day  of  next. 

'  Inslia,  I..-J.-C.,  in  Sdin,  Mags.  v.  VorrouUr,  lSfl2,  1  M.  18. 
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12.  Dbvoldtiom 


We,  A.  and  B.,  above  deeigned,  having  differed  in  opinion,  do  hereby 
devolve  the  BubmiBsion  and  whole  matters  therein  contained  upon  C,  the 
oversman. — In  witneea  whereof. 

This  and  the  oversman's  acceptance  will  be  written  on  the  eubmiBsion. 

13.  Probooatioii  bt  thk  Fabtisi 
(I)  Submimon  not  expired,  but  contatning  no  power  of  Prorogation 
We,  A.  and  B.,  the  parties  to  the  fongoing  submission,  hereby  pron^ate 
the  same  to  the  expiry  of  the        day  of  [specify  the  exart  daie 

intended], — la  witnesB  whereof. 

(3)  Sttbtniseion  ea^red 

We,  A.  and  B.,  the  parties  to  the  foregoing  submission,  DOnsidering  that  the 
same  has  expired  without  being  exhausted,  hereby  prorogate  and  renew  the 
same  to  the  expiry  of  year  and  day  from  the  date  of  these  presents :  And  we 
of  new  submit  the  whole  matters  contained  in  the  said  Bubmission  to  the 
amicable  and  final  decision  of  C,  therein  designed,  as  sole  arbiter,  and  with 
the  above  extension  or  renewal  of  endurance  we  adopt  the  said  submission  in 
all  its  clauses,  all  which  are  here  held  as  repeated  brevUaiie  cauea. — Id  witness 
whereof. 

This  latter,  being  really  a  new  submission,  should  bear  a  sixpenny  stamp. 

u.  ck>m8bht  to  ovxramam  sitting  and  actinq  at  pboof  and 
Hkariho  aloho  with  Arbitbbs 
The  parties  consent  to  the  oversman  sitting  along  with  the  arbiters  at  the 
proof  and  hearing,  and  to  his  deciding  any  question  which  may  arise  between 
the  arbiters  in  the  course  of  the  proof. 

[To  be  signed  by  the  parties  or  their  agenta  or  counsel.] 

DECREES-ARBITRAL 
Sbttliko  Marohbs  [Subhissiom,  p.  79] 
I,  C,  sole  arbiter  appointed  imder  deed  of  submission  between  A.  and  B., 
dated  ,  whereby  they  submitted  to  me  to  determine  the  boundary 

line  betweeu  their  respective  estates  of  X.  and  Y.,  in  the  county  of  Z.,  wher- 
ever the  same,  in  my  opinion,  adjoin  one  another,  and  bow  such  line  should 
in  future  be  marked  out,  as  the  said  deed  of  submission  which  contains  sundry 
other  clauses,  and  which  is  here  specially  referred  to  and  held  as  repeated,  in 
itself  more  fully  bears.  Considering  that  I  accepted  office  as  arbiter,  ordered 
and  received  claims  and  answers  for  the  parties,  had  a  meeting  with  their  agente 
on  the  ground,  and  heard  parties  by  their  agents;  Aud  being  now  well  and 
ripely  advised  on  the  whole  matter,  and  having  God  and  a  good  conscience 
before  my  eyes,  I  do  hereby  pronounce  my  final  sentence  and  decree^rbitral 
as  follows : — I  find  (first)  that  the  boundary  between  the  said  estates  of  X. 
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&nd  T.  is  the  lioe  coloured  blue  ou  the  plan  annexed  and  signed  by  me  as 
relative  hereto,  which  is  here  specially  referred  to  [then,  if  possitde,  ttate  the 
eourae  of  the  boandary  as,  e.g.,  foUowg],  banning  the  sud  line  at  the  junction 
of  the  two  streams  which  Torm  the  bum  at  the  point  marked  A  on 

the  SBJd  plan,  thence  running  down  the  medium  JUum  of  the  said  bum  for 
300  yards  or  thereabouts  to  the  point  marked  B  on  the  said  plan,  then  turning 
westwards  or  north- westwards  and  running  to  the  hill  top  named  on 

the  Ordnance  Suryey  map,  and  marked  C  on  the  said  plan,  thenoe  keepii^ 
to  the  watershed  for  3  miles  100  yards  or  thereabouts  by  the  points  marked 
D,  E,  and  F  on  the  said  plan,  and  lastly,  runotug  from  the  said  last-mentioned 
point  to  the  road  leading  to  shootii^  lodge  at  the  point  where 

the  road  crosses  the  bum  marked  Q  on  the  said  plan ;  and  (second) 

that  march  stones  shall  be  erected  by  the  parties  at  the  said  points  [specifg 
them\  and  that  a  stone  dyke,  similar  to  that  on  the  adjoining  farms  of 

and  ,  shall  be  erected  by  them  between  the  said  points 

and  ;    and   I  ordain   the  said  A.   and   B.   to   erect 

said  march  stonee  and  stone  dyke  accordingly :  And  I  find  the  said  A. 
and  fi.  jointly  and  severally  liable  in  the  remuneration  of  M.,  my  clerk 
and  legal  assessor,  which  I  modify  at  the  sum  of  £  ,  and  I  decern  and 
ordain  the  said  A.  and  B.  to  pay  the  said  sum  to  the  said  M.,  with  interest 
at  the  rate  of  five  per  cent,  per  annum  from  the  date  hereof  till  paid: 
And  quoad  ultra  I  find  no  expenses  due  to  or  by  either  party. — In  witness 
whereof. 

This  will  be  reooTded  on  two  warrants — one  for  eaoh  party — directing 
r^istration  for  preservation  as  well  as  for  publication,  and  two  extracts  will 
be  obtained. 

SbTTLINO  AXD  STBitOHTBHlNO   M&BOaiB   [aNNBXSD  TO  SOBIIISBION,    p.  79] 

I,  C,  draigued  in  the  foregoing  deed  of  submission,  Considering  that  I 
accepted  office  as  arbiter,  ordered  and  received  claims  and  answers  for  the 
parties,  had  a  meeting  with  their  agents  on  the  ground,  and  heard  parties  by 
their  agenta ;  And  being  now  well  and  ripely  advised  on  the  whole  matter, 
and  having  God  and  a  good  conscience  before  my  eyes,  I  do  hereby  pronounce 
my  final  sentence  and  decree-arbitral  as  follows : — 1  find  (first)  that  the 
boundary  line  between  the  estates  of  X.  and  Y.  as  at  the  date  of  the  said 
deed  of  submission  is  represented  by  the  Une  coloured  Hue  ou  the  plan 
annexed  and  signed  as  relative  hereto,  which  is  here  specially  referred  to; 
(second)  that  the  same  shall  be  altered  in  part,  so  as  in  future  to  be  repre- 
sented between  the  points  A  and  B,  and  again  between  the  points  0  and 
D  on  the  said  plan,  by  the  lines  coloured  red  thereon  instead  of  by  the  line 
coloured  bine;  (third)  that  the  whole  boundary  line  between  the  said 
properties  shall  accordingly  in  future  be  the  line  ooloured  blue  on  the  said 
plan  except  between  the  said  points  A  and  B,  and  agfun  between  the  said 
points  C  and  D,  between  which  points  the  boundary  shall  be  the  line 
coloured  red,  beginning  the  said  boundary  line  [tpeoify  line  in  the  manner 
thoton  in  previwte  ityie] ;  (fourth)  that  there  f^ls  to  be  paid  by  A.,  designed  in 
the  said  dead  of  sabmission  to  B.,  also  therein  designed,  the  sum  of  £        in 
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respect  of  the  alterations  of  boundorj;  (fifth)  that  the  stud  A.  Bhall,  in 
exchange  for  the  oounter  diaposition  aftermentioned,  execute  in  favour  of  the 
said  B.  a  diapoaition  in  terms  of  the  draft  No.  of  the  eubmiaeion  process, 
which  draft  is  signed  by  me  for  the  purpose  of  identification;  (sixth)  t^at 
the  said  B.  shall  in  exchange  for  the  foresaid  disposition,  and  the  said  sum  of 
£  ,  grant  in  Aivour  of  the  said  A.  a  dispositioD  in  terms  of  the  draft 
No.  of  the  submission  process,  which  draft  is  signed  by  me  for  the 
purpose  of  identification ;  and  (seventh)  [ttate  whai  fences,  ete.,  are  to  be  erected 
as  in  previoiu  style] :  And  I  decern  and  ordain  as  follows : — (first)  the  said 
A.,  in  exchange  for  a  disposition  in  his  favour,  as  aforesEud,  to  grant  a 
disposition  iu  favour  of  B.,  as  aforesaid,  and  to  pay  to  the  said  B.  the  said  sum 
of  £  ;  (second)  the  said  B.,  in  exchac^  for  said  last-mentioned  disposi- 
tion, and  said  sum  of  £  ,  to  grant  a  disposition  in  favour  of  A.  as  aforesud ; 
(third)  the  said  A.  and  K  to  erect  the  said  [feiiee  or  otherwise] ;  (fourth)  the 
said  A.  and  B.,  jointly  and  severally,  to  pay  the  remuneration  due  to  M., 
my  olerk  and  legal  assessor,  which  I  modify  at  the  sum  of  £,  ,  with 
interest  at  the  rate  of  five  per  cent,  per  annum  from  the  date  of  this  decree  till 
paid :  And  qttoad  vUra  I  find  no  expenses  due  to  or  by  either  party. — In 
witness  whereof. 
See  note  supra. 

ki>i\3«nsa  AocouNTS  between  Pastnbrb  [Submission,  p.  80] 
I,  C,  designed  in  the  foregoing  deed  of  submission,  Considering  that  I 
accepted  office  as  arbiter,  ordered  and  received  claims  and  answers  for  the 
parties,  allowed  and  heard  proof  for  both  parties,  and  heard  them  by  their 
agents  thereon  and  on  the  whole  matter;  And  being  now  well  and  ripely 
advised  thereon,  and  having  Qod  and  a  good  conscience  before  my  eyes,  I  do 
hereby  pronounce  my  final  sentence  and  decree-arbitral  as  follows : — I  fiud 
that  A.,  designed  in  the  said  deed  of  submission,  is  liable  in  payment  to  B., 
also  therein  designed,  of  the  sum  of  £.  ,  with  interest  at  the  rate  of  five 

per  cent,  per  annum  from  the  day  of  till  paid,  and  that  in  full  and 

mutual  discharge  of  all  claims  and  liabilities  between  the  parties  in  conneotion 
with  the  business  and  partnership  referred  to  in  the  said  deed  of  submission, 
and  that  on  the  said  sum  and  intcrost  being  paid  the  parties  are  bound  to 
execute  a  deed  of  mutual  discharge  in  terms  of  the  draft  No.  of  the 

submission  process,  which  draft  is  sigoed  by  me  for  the  purpose  of  identification  : 
Therefore  I  decern  and  ordain  the  said  A.  to  pay  to  the  said  B.  the  said  sum 
of  £,  ,  with  interest  as  aforesaid,  in  exchange  for  such  deed  of  discharge, 

and  decern  and  ordain  both  parties  simxU  ae  semd  with  such  payment  to 
eictiauge  such  deed  of  disohai^e  duly  executed  in  duplicate :  Further,  1  find 
the  said  A.  liable  in  two-thirds  of  the  expenses  incurred  by  the  said  B.,  and 
the  stud  expenses  having  been  taxed  by  the  Auditor  of  the  Court  of  Session 
at  £90,  decern  and  ordain  the  said  A.  to  pay  to  the  said  B.  the  sum  of  £60 
iu  respect  of  expenses,  with  interest  thereon  at  the  said  rate  from  the  date 
hereof  till  paid:  Also  1  find  the  said  A.  and  B.  jointly  and  severally  liable  to 
&[.,  my  clerk  and  legal  assessor,  for  his  remuneration,  and  the  same  having 
been  taxed  by  the  Auditor  of  the  Court  of  Session  at  £30,  decern  and  ordain 
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tbe  eaid  A.  aod  B.  jointlj  and  aeverallj  to  pay  the  said  Bum  of  £30  to  the 
Mid  M.,  with  intoreet  as  aforesaid,  decl&riug  that  inter  te  the  aaid  A.  shall 
bear  two-thirds  thereof  and  the  said  B.  the  remaining  one-third  thereof :  And 
I  direct  the  aaid  M.  to  register  the  said  deed  or  submiaeion  and  these  preoente 
in  the  Books  of  Council  and  Session  on  payment  of  his  remuneration. — In 
vitnees  whereot 

FuiMQ  Dboeabed  Partnxb's  Sbabi  [SoBMiaaioN,  p,  60] 
I,  Q.,  designed  in  the  foregoing  deed  of  submission  [or  of  which  the  Ibre- 
gtdng  ia  an  extract].  Considering  that  I  accepted  office  as  arbiter,  and  haviag 
made  the  neceesai;  investigation,  prepared  a  balance-sheet  of  the  firm  of  D.,  E., 
&  F.  as  at  the        da;  of  ,  and  issued  the  same  in  draft  to  the  parties, 

nceired  and  considered  repreeentations  thereon,  and  heard  the  parties  by  their 
tgents;  And  being  now  well  and  ripely  advised  on  the  whole  mattor,  and  having 
God  and  a  good  conscience  before  my  eyes,  do  hereby  pronounce  my  final 
Mntenoe  and  decree-arbitral  as  follows : — I  find  and  declare  (first)  that  the 
balance-sheet  signed  by  me  as  relative  hereto  ia  a  full  and  correct  balance- 
flbeet  of  the  affairs  of  the  said  firm  as  at  the  day  of  ,  and  (second) 
that,  as  shown  in  the  said  balance-sheet,  the  amount  of  the  share  and  intoreet 
of  the  late  T).  in  the  said  business  as  at  the  said  day  of  was 

£  [Expmees]. — In  witness  whereof. 

StTTLINO    QdXSTIOEIB  RIOABDINO   ERECTION   OP  A   HOUSB,    BTO. 
[SCBHISBIOH,   p.  81] 

I,  &,  designed  in  the  forgoing  deed  of  submission.  Considering  that  I 
accepted  office  as  arbiter,  ordered  B.,  also  therein  designed,  to  lodge  a  claim, 
and  A.,  also  therein  designed,  to  answer  the  same ;  allowed  proof  and  heard  the 
nme,  and  heard  parties  thereon  by  their  agents ;  And  having  fully  considered 
the  same  and  whole  process,  and  being  well  and  ripely  advised  on  the  whole 
matter,  and  having  God  and  a  good  conscience  before  my  eyes,  do  hereby 
pronounce  my  final  sentence  and  decree-arbitral  as  follows: — I  find  that  there 
b  still  due  by  the  said  A.  to  the  said  B.,  in  respect  of  the  matters  submitted  to 
me,  the  sum  of  £  ,  with  interest  thereon  at  the  rate  of  per  cent,  per 
amum  from  till  paid,  and  1  decern  and  ordain  the  said  A.  to  pay  the 

suae  to  the  said  B.  with  interest  as  aforesaid,  and  that  in  full  settlement 
between  the  parties  of  the  matters  submitted  to  me  [ituert  clauses  as  to 
(1)  aperues,  (2)  elerJi^t  remuneralicm,  and  (3)  registration,  or  tuck  of  these  as 
an  necessary,  from  the  precedinr/ forms]. 

Irtbbih  Dkcrbk-Arbitbal  BBTTLiNd  Prinoiples  OF  DIVISION  OP  Intbstatb 
SuccKsioN  [Scbmisbion,  p.  82] 
I,  K,  considering  that  by  deed  of  submission  dated  ,  entered  into 

between  A.,  B.,  and  Ct  on  the  narrative  therein  contained,  they  submitted  to  my 
unicable  and  final  decision,  inter  alia,  all  questions  regarding  their  respective 
tlaims,  rights,  and  interests  against  and  in  the  heritable  and  moveable  real  and 
peraonal  estates  of  D.,  and  to  determine  to  what  extent  respectively  they  aiP 
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entitled  to  the  Barney  whether  as  creditors,  or  by  right  of  sucoeasioti,  or  other- 
wise  in  any  character,  or  on  any  title,  or  in  any  manner  of  way,  and  onder 
what  burdeoB  and  conditions  respeotiTsty,  all  as  the  said  deed  of  submiadon, 
which  ooDt^ns  special  power  to  iaeue  interim  awards  and  various  other  clanaea, 
and  wbioh  is  here  specially  referred  to  and  held  as  repeated,  in  itself  more 
fully  bears :  Further  oonsidering  that  I  accepted  office  as  arbiter,  ordered 
claims  and  answers,  and  subsequendy  revised  olaims  and  answers,  and  heard 
parties  by  their  agents,  and  having  Ood  and  a  good  coasoienoe  before  my 
eyes,  I  do  hereby  pronounce  my  interim  sentence  and  decree-arbitral  as 
follows  [date  the  arbifer'i  dedtion  on  the  diapute-i  poinii,  e.g.,  tka»\ : — I  find  and 
declare  (first)  that  the  said  A.  is  a  creditor  of  the  estate  of  her  late  husband, 
the  said  C,  for  the  sum  of  £  ,  but  with  interest  only  from  the  date 

of  her  husband's  death,  namely,  and  that  at  the  rate  of        per 

cent,  per  annum,  the  said  claim  of  debt  being  in  respect  of  funds  and 
property  of  the  said  A.  immixed  with  the  funds  and  property  of  the  said  D. ; 
(second)  that  the  claim  of  debt  put  forward  by  the  said  B.,  amounting  to 
£  or  thereabouts,  in  respect  of  services  said  to  have  been  rendered 

by  him  to  the  deceased,  is  not  well  founded,  and  the  same  is  hereby 
repelled;  (third)  that  the  said  B.  is  not  barred  from  his  right  of  legitim, 
as  has  been  maintained  to  me,  and  that  he  is  not  bound  to  bring  in  comptUo 
in  any  form,  or  to  any  effect,  in  respect  of  legitim  or  otherwise,  the  sum 
of  £,  paid  by  the  said  D.  to  him,  or  on  his  behalf,  on  or  about  the 

day   of  ;  (fourth)  that  the  said  A.  is  entitled  to  terce  out   of 

the  tenement  in  High  Street,  Perth,  which  was  sold  by  the  deceased,  but 
had  not  been  disponed  by  him  to  the  purchaser ;  (fifth)  that  the  sale  of 
the  said  tenement  converted  it  to  moveable  estate,  except  as  regards  the 
widow's  rights ;  (sixth)  that  the  following  other  items  of  the  moveable 
estate  are  not  subject  to  the  widow's  claim  at  jut  rditta,  namely,  (1)  deposit 
receipt  of  the  X.  society  for  Ji        ,  dated  ,  and  (2)  bond  and  assignation 

by  T.  for  £        ,  dated  ,  but  that  the  following  item,  which  it  was  nuun- 

tained  to  me  was  not  subject  to  the  claim  oiJK»  relictes,  is  so  subject,  namely, 
debenture  of  the  Z.  company  for  X  ,  dated  ;  and  (seventh)  that  the 
said  6.  is  entitled  to  the  whole  legitim  fund  without  ooUating  the  heritage  to 
which  he  succeeds,  but  that  if  he  is  to  claim  one-half  of  the  dead's  port  he  can 
do  so  only  on  condition  of  collating  the  whole  heritage  to  which  he  succeeds 
with  the  dead's  part :  And  I  prorogate  the  submission  to  the  expiry  of  year 
and  day  from  the  date  hereof. — In  witness  whereof. 

Final  Dboebb  pollowino  thbkbok  and  annexed  thereto 
I,  £.,  designed  in  the  foregoing  interim  decree-arbitral  [in  virtue  of  the 
prorogation  therein  written],  do  hereby  pronounce  my  final  sentence  and  deoree- 
arbitral  under  the  deed  of  submission  specified  in  the  said  interim  decree- 
arbitral,  and  that  as  follows : — In  respect  it  is  represented  to  me  that  the 
parties  have  been  able  to  agree  on  the  working  out  of  all  matten  relating  to 
the  succession  of  the  late  D.  iu  accordance  with  the  findings  pronounoed  by 
me  in  said  interim  decree,  except  only  the  expenses  of  the  submission,  I 
now  find  it  unneceasaiy  to  pronounce  any  further  finding  on  the  merits  of  the 
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mftttera  mbmitted,  and  I  oonflrm  the  said  interim  deoree-ftrbitral,  and  now 
adopt  it  as  my  final  deoree^rbitral  so  far  as  regards  the  merits  [then  /oUoto 
on  at  regards  expenses,  etc.]. 

DmtlB-AlIBtTRAL  BT  OnBaiui> 
(1)  Named  in  Submission;  no  Proof;  leparaAe  Hearing 
1,  A.,  designed  in  the  foregoing  deed  of  submiauon,  Considering  that  the 
arbiten  tbereia  named  having  differed  in  opinion  regarding  the  eubjeot-matter 
of  the  reference,  devolved  the  same  upon  me  as  overamau  named  in  the  deed 
of  aubmiaaion,  and  that  I  accepted  office  as  oversman,  all  conform  to  minutes 
of  devolution  and  acceptance  above  written:  Further  oonBidering  that  the 
arbiten  had  ordered  and  received  oImoib  and  answers  for  the  parties  which 
I  have  conaidered  along  with  the  whole  process,  and  that  I  have  heard  the 
parties  by  their  agents,  and  being  well  and  ripel;  advised,  etc. 

(2)  Appointed  by  Arbitgrs;  Ovsrsman  presgnt  at  Proof  and  Hearing 
hsfort  Arbiters 
I,  A.,  OTersman  under  the  foregoing  subnuBsion,  confonu  to  mmute  of 
ai^Knntment  by  B.  and  C,  the  arbiters  thereunder,  and  minute  of  acceptance  by 
me,  both  above  written,  Considering  that  the  arbiters  ordered  claims  and 
snsireiB,  allowed  proof  and  heard  parties,  at  which  proof  and  hearing  I  was 
present  as  overemau  along  with  the  arbiters :  Further  considering  that  the 
arbiters,  having  differed  in  opinion  regarding  the  subject  matter  of  the 
reference,  devolved  the  same  upon  me  conform  to  minute  of  devolution  before 
Tritten:  And  now,  having  considered  the  claims  and  answers  and  whole 
process,  and  heard  proof  and  the  parties  thereon,  as  aforesaid,  and  being  well 
and  ripely  advised,  eto. 

STATVTORI  ABBITBATIOtia 

These  are  too  special  to  allow  of  the  subject  receiving  adequate  treatment 
in  the  space  at  command  here.  Beference  is  made  to  Ferguson's  edition  of 
Deaa  on  Bailtoays,  where  the  law  of  the  subject,  the  duties  falling  upon  the 
agents  for  the  respective  parties,  and  the  relative  forms,  are  treated  and 
illustrated  exhaustively. 
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To  a  lai^  extent  the  law  of  partnership  has  been  codified  in  the 
Partnership  Act,  1890,'  The  references  in  the  footnotes  are  to  that 
Act. 

Partners. — The  only  matter  that  need  be  referred  to  is  a  power 
to  any  of  the  partners  to  introduce  another.  This  is  a  matter  which 
is  beyond  the  power  of  any  of  the  partners,  unless  the  power  ia  specially 
conferred.*  It  may  naturally  be  conferrfed  to  enable  one  of  the  partners 
to  introduce  a  son  or  other  near  relative,  and  be  limited  accordingly. 
An  arrangement  will  require  to  be  made  as  to  the  effect  of  the  introduc- 
tion on  the  division  of  profits.  It  may  naturally  take  the  form  of  a 
curtailment  of  the  introducer's  share  while  both  he  and  the  partner 
whom  he  introduces  remain  in  the  firm. 

Endurance. — Speakii^  generally,  the  partnership  will  either  be 
for  a  term  of  years,  or  at  will.  But  even  if  for  a  specified  term,  it  is 
presimied  to  continue  thereafter  unless  dissolved,  and  the  rights  and 
duties  of  the  partners  remain  the  same  as  they  were  before  the  expira- 
tion of  the  term,  so  far  as  they  are  consistent  with  the  incidents  of  a 
partnership  at  will.*  It  is  very  difficult  to  determine  what  is,  and  what 
is  not,  consistent  with  a  partnership  at  will,  and  this  should  be  kept  in 
view  in  framing  the  contract  and  afterwards.* 

Shares  of  Capital — ^The  presumption  is  for  equality.'  But  the 
fact  will,  of  course,  be  stated.  If,  as  will  often  be  the  case,  the 
contribution  of  one  or  all  of  the  partners  is  not  in  cash,  but  in  heritable 
property,  stock-in-trade,  book  debts,  goodwill,  etc.,  these  assets  should 
be  valued,  and  the  contract  should  adopt  the  valuation  as  binding  on 
both  or  all  the  partners. 

Businesa — This  should  be  defined  as  clearly  as  circumstances  will 
admit ;  usually  there  should  be  no  difficulty  whatever.  "  No  change 
may  be  made  in  the  nature  of  the  partnership  business  without  the 
consent  of  all  existing  partners."" 

'  6S  &  64  Viot  0.  39.  *  See  p.  100. 

•  8.  24  (7).  •  S.  24  (1). 

»  S.  27  (1).  •  S.  24  (8). 
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Firm's  Name. — Tbie  will  be  specified.  Where  it  is  a  descriptive 
name,  e^.  the  Dalkeith  Coal  Company,  it  ought  to  be  stated  how 
letters,  cheques,  etc.,  are  to  be  signed,  whether  the  D.  C.  C.  p.  John 
Smith  or  lliomas  Brown ;  or  hy  any  individual  partner,  as  director, 
manager,  secretary,  or  otherwise. 

Sbaree  of  Profit  and  Lose. — Here  also  the  presumption  is  for 
equality,  and  the  important  point  is,  that  that  presumption  ia  not 
displaced  by  the  fact  that  the  contributions  of  money  and  property  have 
been  unequal*  At  first  sight  this  may  appear  inequitable,  but  that 
view  rests  on  a  narrow  and  wrong  conception  of  "  capital."  Properly 
considered,  the  capital  of  the  firm  consists  not  only  of  the  cash  and 
other  material  resources  of  that  kind,  but  also  of  the  skill,  energy,  and 
bunnees  connection  brought  in  by  the  different  members,  and  of  course 
il  is  practically  impossible  to  allocate  and  apportion  these  if  the 
partners  have  not  done  so  themselves.  Therefore  the  contract  will 
state  in  what  shares  the  profits  are  to  be  divided. 

Guaranteed  Minimum  Share. — If  any  of  the  partners  is  entitled 
to  a  share  of  profits  much  below  the  other  share"  or  shares,  it  may  be 
practically  necessary  to  qualify  this  by  a  declaration  that  his  share 
shall  not  be  less  than  a  certain  stated  sum.  Which  su^ests  the 
qnestion  whether,  in  an  accounting,  any  deficiency  in  one  year  may  he 
aet  ofT  against  an  excess  in  another  year.  A  provision  of  this  nature  ia 
not  unattended  with  difficulty,  particularly  as  applied  to  the  first  year 
of  a  business,  in  view  of  the  way  in  which  many  firms'  accounts  are 
made  up 

Where  Shares  of  Capital  and  Profits  dififerent.— So  long  as 
each  partner  is  entitled  to  profits  in  the  same  proportion  as  he  con- 
tributes capital,  no  difficulty  arises  though  one  partner  may  contribute 
and  participate  more  largely  than  another.  But  it  is  a  different  matter 
when  a  partner's  share  of  capital  is  different  from  his  share  of  profits, 
the  most  common  instance  being  when  one  of  two  partners  puts  in  all 
the  capital  It  is  submitted  that  the  rules  of  sec.  44  are  capable  of 
different  constructions,  but  in  any  view  it  is  clear  that  in  that  case  the 
result  of  that  section  might  not  be  what  was  really  intended  by  the 
parties.     It  provides,  inter  alia. — 

Losses,  including  loeees  and  deficienciea  of  capital,  shall  be  paid  first  out  of 
profits,  next  out  of  capital,  and  lastly,  if  neceasary,  by  the  partners  individually 
in  the  proportion  in  which  they  were  entitled  to  share  profits. 

Suppose  A.  and  B.  are  partners.  A.  puts  in  the  whole  capital,  £1000 : 
they  are  to  share  equally  in  profits.  Tlie  net  result  is  the  loss  of 
the  £1000  by  the  contracting  of  debts  to  the  amount  of  £1000. 
The  £1000  of   capital  would  go  to  pay  the  £1000  of   debts;   but  in 

'  Erek.  iiL  8.  IS ;  2  Bell's  Com.  503  ;  G  W.  &  S.  16  ;  Struthen  t.  Barr,  1826,  2 
C<mpbiiFi  Trt.  v.  Thonuon,  1828,  7  S.  860,      W.  ft  S.  153 ;  Lindley,  678 ;  CIsrk,  378. 
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final  adjuBtmeat  between  A,  and  B.  muBt  the  latter  recoup  the  former 
to  the  extent  of  £500,  bo  that  the  partners  shall  bear  "losses  and 
deficioncies  of  capital  ...  in  the  proportion  in  which  they  were 
entitled  to  share  profits"?  Where  shares  of  capital  and  profits  are 
different,  the  intentions  of  the  parties  on  this  point  should  be  verj- 
carefully  ascertained  and  explicitly  expressed. 

Drawings  on  Account  of  Proflta. — This  is  obviously  a  matter 
which  should  be  r^ulated;  and  there  will  be  a  provision  that  if,  when 
the  year's  accounts  are  made  up,  it  is  ascertained  that  the  drawings 
have  been  in  excess  of  profits,  or  of  tho  share  of  profits  agreed  to  be 
drawn,  then  the  excess  shall  forthwith  be  repaid  with  interest. 

Salariee. — Somewhat  similar,  but  it  may  be  very  difTerent  in  eSect, 
is  a  provision  that  the  partners  shall  each  be  entitled  to  certain  small 
egital  stated  salaries,  to  be  chained  as  expenses  of  the  business,  before 
ascertaining  profits.  Where  the  shares  of  profits  are  unequal,  this 
provision  so  far  restricts  the  inequality.  They  should  be  chaiged  on 
profits  only,  and  cumulative. 

Oapitalising  Profits. — Where  one  partner  contributes  no  capital, 
or  a  share  much  less  than  tho  other  or  others,  a  provision  is  sometimes 
inserted  that  he  shall  leave  a  certain  proportion  of  his  profits,  or  his 
share  of  profits  beyond  a  certain  %ure,  in  the  business  towards  forming 
or  increasiug  his  share  of  capital  This  may  require  special  considerataoD 
in  connection  with  the  incidence  of  losses. 

Capital  and  Bereoiue. — The  apportionment  between  capital  and 
revenue  is  a  matter  which  may  be  of  little  or  of  vital  importance, 
according  to  the  other  provisions  of  the  contract.  It  is  proper  that 
attention  should  be  directed  to  the  matter,  but  it  wiU  probably  be 
found  impossible  usefully  to  introduce  any  particular  agreements  on 
the  subject     It  will  come  up,  if  at  all,  under  the  reference  clause. 

Interest  on  Capital — "A  partner  is  not  entitled,  before  the 
ascertainment  of  profits,  to  interest  on  the  capital  subscribed  by 
him."  >  Does  this  mean  that  interest  is  not  payable,  or  that  interest 
does  not  commence  to  run  ?  Further,  when  "  the  ascertainment  of 
profits"  is  a  fact  is  not  clear.  There  should  always  be  an  express 
clause,  unless  the  partners'  proportions  of  capital  are  the  same  as  their 
proportions  of  profits,  in  which  case  it  is  not  precisely  material  It 
appears  clear  that  interest  can  come  out  of  profits  only,  for  there  is  no 
other  source  from  which  to  pay  it ;  but  any  special  clause  should  specify 
(1)  the  rate,  (2)  whether  the  interest  is  to  be  contingent  on  the  profits 
of  each  year,  or  is  to  be  a  cumulative  charge,  and  (3)  the  ranking  of  it 
as  against,  e^.  partners'  salaries,  if  any. 

Old  and  New  Pirms. — "  A  person  who  ie  admitted  as  a  partner 
into  an  existii^  firm  does  not  thereby  become  liable  to  the  creditors 
of  the  firm  for  anything  done  before  be  became  a  partner."  *  It  will 
18m.  24(1).  *a«o.I7(l). 
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be  observed  th&t  this  subeecUon  says  nothing  about  a  new  and  an  old 
firm ;  on  the  contrary,  it  proceeds  on  the  footing  of  one  eiisting  and 
continuing  firm.  This  is,  no  doubt,  due  to  the  English  doctrine  that 
the  firm  is  not  a  separate  peracma  -at  all  In  Scotland  there  is  a 
commtm  popular  understanding  that  a  trader  (a  "merchant")  can 
defeat  the  rights  of  his  creditors  by  taking  someone  into  partnereliip. 
This  is  what  was  referred  to  by  Lord  President  Inglis  when  he  said : 
"As  a  matter  of  general  principle,  it  appears  absurd  to  hold  that  a 
person  in  trade,  by  taking  his  son  into  partnership,  can  do  anything 
to  injure  the  rights  of  his  trade  creditors."'  Subsequent  cases ^  are 
noted  below,  in  one  of  which  liability  was  sustained,  and  in  the  others 
not  Miller,  HeddU,  and  Stephen  were  all  questions  whether  the  new 
firm  was  liable.  Nelmea  was  an  attempt  to  make  the  new  partner 
personally  liable.  It  will  be  observed,  further,  that  the  section 
does  not  say  that  the  admission  of  the  new  partner  is  to  prejudice  the 
creditors  in  any  way,  e^.  that  the  firm  and  all  its  assets  shall  not 
remain  liable  for  the  debt,  nor  that  the  new  partner  may  not  also 
become  liable,  though  the  mere  fact  of  his  admission  is  not  to  infer 
liability.  As  to  what  will  rear  up  liability,  it  would  not  require  an 
express  agreement  with  the  creditors ;  an  implied  agreement  Tebus  iptts 
et  /or^is  would  be  sufficient.  In  England  an  i^reement  between  the 
partners  is  not  enough  to  give  the  creditors  a  right  of  action  t^ainst 
the  new  partner.'  This  would  be  so  here  also  if  there  were  no  con- 
tinuing partner  * ;  but  if  there  is,  the  result  of  the  cases  above  quoted 
would  appear  to  be  to  the  contrary. 

The  practical  advice  is  to  have  an  express  clause  on  the  subject, 
and,  which  is  even  more  important,  to  take  care  that  the  actings  of  the 
parties  square  strictly  with  the  written  contract,  as  to  which  see  the 
observations  of  Lord  Shand  iu  Stephen. 

Ijmitatioiis  of  Mandate. — Sees.  5  to  8  of  the  Act  deal  with 
the  matter  of  the  partners'  mandate  and  limitations  of  it,  and  the 
relations  constituted  with  third  parties  in  respect  of  it.  These 
sections  are  merely  declaratory  of  the  previously  existing  taw.  The 
implied  mandate  is  imiversal  "  for  carrying  on,  in  the  usual  way, 
business  of  the  kind  carried  on  by  the  firm  "  (s.  5) ;  and  no  limitation 
of  the  mandate  will  affect  third  parties  unless  they  know  of  it;  but, 
on  the  other  hand,  "  where  one  partner  pledges  the  credit  of  the  firm 
for  a  purpose  apparently  not  connected  with  the  firm's  ordinary  course 
of  business,  the  firm  is  not  bound,  unless  he  is,  in  fact,  specially  author- 
ised by  the  other  partners"  (s.  7).  It  may  often  be  desired  to  insert 
a  special  provision  regarding  the  extent  to  which,  and  the  manner  in 

>  MiUer  V.  TAorfrunt,  IMl,  28  D.  3GS.  974  ;  St/^kaC)  Tt.  v.  AfDougaU*  Go's.  Tr., 

■  LUbilitj    nutsined :    EtddU'i    Sx.    t.  1889,  IS  &  779. 

jronotct «  B<mnlon.'i  Tr.,  1888,  16  a  698.  '  Lindley,  p.  3S2. 

Contn  :  Ntlmt*  v.  MoiOgomery,  18SS,  10  B.  *  Senderxm  t.  SIvbbt,  1894,  22  R.  &1. 
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which,  each  of  the  partners,  or  any  particular  one  of  them,  may  bind 
the  firm.  This  will  be  efTectual  even  against  third  parties  with  notice, 
and  in  any  case  it  will  give  the  law  inier  se. 

AppointxnentB  held  by  Fartziers. — If  any  of  the  partners  draws 
a  salary  or  profits  from  a  special  appointment,  it  should  be  made  clear 
whether  this  income  is  to  go  into  the  firm,  or  is  to  be  retained  by  the 
individual  partner  separate  from,  and  in  addition  to,  his  share  of  the 
firm's  profits. 

FaJ^ers'  Whole  Time. — Somewhat  connected  with  this  last 
matter  is  the  question  whether  both  or  all  the  partners  are  to  give 
their  whole  time  to  the  firm's  busine&e,  or  whether  any  of  them  is  to 
be  privileged  in  this  respect. 

Gratuitous  Sauces.— It  sometimes  happens  that  when  a  sole 
partner  in  an  old-established  business  is  taking  in  a  younger  man,  it  is 
desired  that  the  former  should  still  be  entitled  in  his  discretion  to  do 
busineaa  for  old  clients  or  friends  gratuitously  if  he  chooses,  and  it  may 
he  proper  that  a  clause  to  that  effect  should  go  in.  The  firm  would,  no 
doubt,  be  liable  for  all  claims  arising  out  of  business  of  tliis  nature, 
and  it  may  be  wished  to  insert  a  special  f^reement  between  the  partners 
as  to  tbe  incidence  ijUer  se  of  these  liabilities. 

Provisions  rkgakding  DissoLonoN  abd  Paying  Out 

When  DlBSolved. — Tbe  Act,  following  the  common  law,  distin- 
guishes between  those  things  which,  apart  from  agreement,  absolutely 
dissolve  tlie  partnership,  and  those  things  which  give  a  ground  to  some 
or  any  of  the  partners  to  seek  dissolution.  The  sections  of  the  Act 
are  32  to  35,  and  it  is  unnecessary  to  quote  or  to  attempt  to  summarise 
them.  It  is  sufficient  to  point  out  the  following  matters  which  will 
require  special  attention  according  to  circumstances. 

1.  Deaik. — Tbe  common  law  ia  preserved  to  the  effect  that  the 
death  of  any  partner,  in  the  absence  of  an  agreement  to  the  contrary, 
operates  dissolution  (s.  33),  so  tliat  when  there  are  more  than  two 
partners,  it  should,  in  the  ordinary  case,  be  provided  that  death  shall 
not  operate  dissolution. 

2.  Bankruptcy. — The  Act  provides  that  the  bankruptcy  of  any 
partner  shall  dissolve  the  firm,  in  tbe  absence  of  an  agreement  to  the 
contrary  (a.  33) ;  and  by  sec.  47  bankruptcy  is  defined  to  mean  sequestra- 
tion or  ceasio.  It  will  usually  be  wished  to  negative  this  by  an  express 
provision  in  the  contract,  if  there  are  more  than  two  partners.  On  the 
other  hand,  it  will  be  desired  that  the  bankrupt  partner  should  cease  te 
be  a  partner,  either  absolutely  or  in  the  discretion  of  the  other  partner 
or  partners ;  and  in  this  connection  provision  should  be  made  not  only 
for  tbe  case  of  (a)  sequestration  and  (b)  cessio,  but  also  for  (c)  trust- 
deed  for   behoof   of  creditors  and   {d)  notour  bankruptcy,  which  are 
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not  referred  to  in  the  Act.  Of  course,  if  there  are  but  two  partners,  the 
exercise  of  the  option  by  the  solvent  partner  will  dissolve  the  partnership. 
3,  AstignmeiU  of,  or  Diligence  agaifiat,  Partner's  Share. — Both  of 
these  matters  are,  in  a  sense,  dealt  with  in  the  Act.  By  sec  31  special 
provision  is  made  for  a  partner  assigning  his  share  in  the  firm  either 
absolutely  or  in  security.  The  assignation  (which  of  course  does  not  make 
the  assignee  a  partner)  neither  operates  dissolution  nor  is  a  ground  for 
aeeking  dissolution.  The  section  applies  to  Scotland.  As  r^ards  what  we 
should  call  diligence,  provision  is  made  by  sec  23,  but  it  does  not  apply  to 
Scotland,  and  while  there  is  (s.  33)  a  provision  giving  the  other  partners 
an  absolute  right  in  their  option  to  dissolve  the  firm  "  if  any  partner 
supers  his  share  of  the  partnership  property  to  he  charged  under  this  Act 
for  his  separate  debt,"  the  presence  of  the  words  "  under  this  Act "  will 
bar  this  right  in  Scotland,  even  though  diligence  should  be  used  in  the 
bands  of  the  firm  for  a  partner's  debt.  This  ia  just  as  the  law  was  before 
the  Act. 

Accordingly  it  is  desirable  that  the  contract  should  contain  clauses 
applicable  to  the  case  of  a  partner  (1)  granting  an  assignment  of  his 
share,  whether  total  or  partial,  absolute  or  in  security,  or  (2)  allowing 
an  arrestment  or  other  diligence  affecting  his  share  to  remain  in  force 
for  a  certain  short  specified  time.  If  there  are  only  two  partners,  the 
clause  will  be  either  dissolution,  or  option  to  the  other  to  dissolve.  If 
there  are  more  than  two,  then  it  will  be  exclusion,  or  option  to  exclude, 
with  the  alternative  of  dissolution  in  the  option  of  the  other  partners. 

J,  Marriage  of  a  Female  Partner. — It  is  not  possible  to  state  definitely 
what  the  law  is,  and  if  one  of  the  partners  is  a  woman,  an  express  clause 
should  be  added  to  meet  the  case  of  her  marrit^, 

Aduunistration  in  Winding-up. — In  view  of  the  terms  of  sec.  39, 
it  Bhould  be  expressly  provided  that  the  winding-up  shall  be  in  the  hands 
of  the  surviving  solvent  partner  or  partners,  or  of  the  continuing  partner 
or  partners,  as  the  case  may  be. 

Realisation:  or  How? — On  dissolution,  the  right  of  each  partner 
is  to  have  the  whole  assets  brought  to  sale.  But  clauses  modifying  this 
are  universally  inserted.  It  is  necessary  to  distinguish  between  (1)  the 
case  where  a  party  ceases  to  be  a  partner  by  death  or  otherwise,  but  the 
partnership  is  not  dissolved,  and  (2)  cases  of  dissolution. 

No  Dissolution. — The  usual  provision  ia  that  the  share  shall  be  the 
amount  standing  in  the  last  preceding,  or  next  succeeding,  balance-sheet 
made  up  in  terms  of  the  contract,  with  interest  added  to  the  date  of 
death  or  other  event,  in  the  former  case.  One  great  objection  to  a 
reference  to  the  next  succeeding  balance-sheet  is  that  in  the  case  of 
death  it  throws  a  great  responsibility  on  the  executors  in  regard  to  the 
adjustment  of  the  figures,  which  is,  or  ought  to  be,  excluded  when  the 
previous  balance-sheet  is  taken,  for  then  the  deceased  ought  to  have 
signed  it  himself  as  approved  of. 
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When  Payable. — Sec  43,  dealing  with  this  case,  makee  the  outgoii^ 
or  deceased  partner's  share  "  a  debt  accruing  at  the  date  of  disBolution  or 
death."  Clauses  will  be  inserted  giving  the  surviving  or  contlnuiDg 
partners  the  option  of  paying  by  instalmeDts,  they  giving  their  bills  with 
or  without  security. 

Intered. — Especially  in  the  case  of  instalment  payments  care  must 
be  taken  to  be  quite  express  as  to  whether  interest  is  to  nm  on  the 
whole  from  the  first,  or  only  on  the  instalments  from  the  respective 
dates  for  payment.'  The  former  is  the  natural  arrangement.  The 
bills  may  quite  well  contain  a  clause  of  interest,  but  it  must,  of 
course,  be  expressly  from  the  date  of  death  or  other  event*  But  it 
will  be  observed  that  the  result  may  be  that,  on  part  of  the  debt,  interest, 
though  running,  is  not  receivable  for  some  years.  The  proper  arrange- 
ment is  that  the  interest  on  the  whole  outstanding  balance  should  be 
paid  half-yearly,  and  there  is  no  reason  why  each  bill  should  not  state 
that  it  is  payable  with  interest,  and  that  the  interest  is  payable  half- 
yearly  on  15th  May  and  11th  November,  b^inning  on  15th  May  next, 
or  as  the  case  may  be.  Ad  alternative  is  to  include  in  eac)i  bill  interest 
on  the  whole  sum  then  outstanding  for  the  period  between  the  death 
or  last  payment  and  the  maturity  of  that  bill.  Thus,  £300  payable  in 
three  annual  mstalments  by  bills  for  £115,  £110,  and  £105,  at  12,  24, 
and  36  months'  date,  without  any  reference  to  interest  The  objections 
here  are  that  the  interest  is  payable  annually  only,  and  that  the  matter 
of  income-tax  is  confused. 

As  regards  the  other  Partners  inter  se. — The  contract  will  declare 
that  the  share  and  interest  of  the  outgoing  or  deceased  partner  in  the 
capital  and  profits  shall  pass  to  the  continuing  or  surviving  partners  in 
proportion  to  their  previous  intereeta  At  the  same  time  it  will  be 
observed  that,  while  tMs  may  mean  most  imequal  shares,  both  or  all 
will  be  jointly  and  severally  liable  to  pay  the  price,  i.e.  the  share  of  the 
outgoing  or  deceased  partner.  In  that  respect,  however,  it  is  in  no 
different  position  from  any  other  firm  obligation. 

Ditioluiion. — On  actual  dissolution  there  are  substantially  three  ways 
of  arranging,  namely : 

1.  Realisation  (with  power  to  the  partners  to  bid  at  public  roup^ 
but  allowing  a  certain  time  for  collection  in  the  case  of  hook  debta 
before  selling. 

2.  Private  auction  amongst  the  partners. 

3.  Valuation,  and  options  to  the  partners  in  the  order  of  their 
seniority,  and  within  short  stated  periods  respectively,  to  acquire  the 
whole  at  the  amount  of  the  valuation.  The  valuation  will  be  made 
by  valuers  nominated  in  the  contract,  and  failing  them,  then  by  others 
to  be  named  by  the  arbiter. 

>  Bvnng&Co.  t.  £,  1S82,  10B.(K.  L.)l  ■  BiIIb  of  Biohsoge  Act,  1882,  a.  9. 

M'Arlhw  T.  Scott,  1898,  0  S,  L.  T.  No.  208, 
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In  cases  2  and  3,  the  same  remarks  as  above  apply  as  r^ards  period 
of  payment,  security,  and  iutereBt. 

Conveyances  of  Property. — On  any  change  in  the  firm  all  proper 
conveyances  of  assets,  heritable  and  moveable,  should  be  executed  and 
completed  by  recording  and  otherwise.  If  this  is  omitted,  tliere  may 
be  much  trouble  and  expense  apart  from  any  question  of  risk,  Further, 
there  used  often  to  be  an  important  question  regarding  stamp  duty  on 
deeds  granted  on  the  occasion  of  dissolution  or  the  retirement  of  a  partner. 
Suppose  the  gross  assets  are  £1000,  liabilities  £500;  A.  retires;  B.  pays 
liini  nut  with  a  cash  payment  of  £250,  being  his  (A.'b)  half  share  of  the 
net  assets ;  A.  grants  a  deed  acknowledging  the  £250,  and  conveying  his 
whole  interest  in  the  lirm  assets  to  B.  The  Inland  Revenue  were 
formerly  in  the  habit  of  holding  that,  under  sec  57  of  the  Stamp  Act, 
1891,  it  was  necessary  to  add  to  the  £250  one-half  of  the  debts,  making 
for  stamp-duty  purposes  a  total  consideration  of  £500.  The  claim  for 
thb  additional  duty  was  rested  on  the  English  doctrine  that  the  firm  is 
not  a  separate  persona ;  that  therefore  each  partner  is  owner  of  a  share 
of  each  particular  firm  asset,  and  that  what  he  sells  is  bis  share  of  each 
asset  subject  to  a  corresponding  share  of  the  firm's  debts.  But  in  Scotland 
it  is  now  recognised  that,  even  for  stamp  duty  purposes,  the  result  of 
the  doctrine  of  separate  firm  persova  is,  that  the  partner  has  no  immediate 
relation  to  the  firm  assets  at  all ;  that  what  he  sells  is  not  a  share  of 
each  asset  burdened  as  just  mentioned,  but  one  thing  only,  namely,  his 
share  in  the  firm  itself,  i.e.  in  the  net  surplus  resulting  after  all  firm 
debts  are  deducted  from  firm  asseta  This  is  now  admitted  and  acted  on 
by  the  Inland  Bevenue.  This,  however,  is  limited  to  cases  of  going 
partnerships :  it  may  be  otherwise  in  the  case  of  a  dissolved  firm.  But 
even  then  it  may  be  noted 

(1)  When  it  is  necessary  to  have  a  conveyance  of  part  of  the  assets, 
e.g.  heritable  property,  but  not  of  the  remainder,  it  is  not  necessary  to 
pay  the  sale  duty  on  the  whole  of  the  consideration,  but  only  on  a  fair 
apportioned  part,  if  the  documents  are  properly  worded, 

(2)  The  case  of  partition  is  to  be  distinguished  from  sale.'  In  the 
case  noted,  two  partners  dissolved ;  one  retired,  the  other  went  on  ;  the 
former  took  an  assignment  of  a  certain  heritable  security  held  by  the 
firm,  plus  BO  much  cash  for  equality,  as  his  share  ;  the  latter  kept  every- 
thing else.  Held  it  was  partition  and  not  sale,  and  that  the  agreement 
was  chargeable  with  deed  duty  only  and  not  as  a  sale,  not  even  to  the 
extent  of  the  cash  paid,  though  it  contained  an  express  general  convey- 
ance. But  the  separate  assignation  of  the  heritable  security  would  have 
to  pay  the  ordinary  6d.  per  cent.  This  case  suggests  the  question.  What 
would  be  a  sufficient  proportion  of  partition  to  entitle  the  whole  to  be 
classed  as  such  ?     But  if  that  were  to  be  attempted,  it  would  be  important 

'  MacLeod  v.  Inl.  lUt.,  1886,  12  R.  10*5, 
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that  the  cash  part  Bbould  be  ioBtantly  paid,  and  not  by  instalmentB, 
aDDuity,  or  otherwisa 

Return  of  Premium. — In  view  of  sec  40,  if  any  partner  pays  a 
premium  to  another  on  entering  into  a  partnership  for  a  fixed  term, 
provision  may  require  to  be  made  for  the  case  of  the  partnership  being 
dissolved  before  the  expiry  of  the  term  otherwise  than  by  the  death  of 
a  partaer.  And  in  like  manner,  if,  in  the  event  of  dissolution,  any 
partial  return  of  premium  is  intended,  care  must  be  taken  to  have  this 
intention  expressed  in  any  document  relating  to  the  dissolution.  It  is, 
uf  course,  to  be  understood  that  what  is  here  referred  to  is  not  a  con- 
tribution of  capital  to  the  firm,  but  a  payment  to  the  other  partner 
personally  and  outside  the  firm.  It  is  understood  that  these  arrange- 
ments are  not  common  in  Scotland. 

Notice  of  Dissolution  or  Retirement. — The  purpose  of  notice  is 
to  prevent  liability  being  incurred  for  future  debts ;  of  course,  no  notice 
will  have  any  effect  on  liabilities  already  incurred,  not  even  in  the  case 
of  a  dormant  partner. 

When  necessary.  Notice  is  unnecessary  in  the  following  cases, 
namely :  (a)  death,  (6)  bankruptcy,  i.e.  sequestration  or  eessio  of  a 
partner's  estate,  and  (c)  retirement  of  a  dormant  partner  (s.  36). 

JVlio  may  give  t    Any  partner  (a.  37). 

What  is  notice  f  To  non-cufltomera.  Gazette  notice ;  to  customers, 
the  notice  must  be  brought  home,  but  personal  knowledge  or  a  change 
of  name  is  enough  for  that  purpose. 

The  outgoir^  partner  or  hia  representatives  should  see  that  there 
is  immediate  notice  by  advertisement  in  the  Gazette  and  local  news- 
paper, and  circulars  to  customers.  Further,  they  should  require 
evidence  of  discharge  of  old  liabilities  within  a  reasonable  period. 
They  cannot  be  compelled  to  grant  deeds  conveying  the  assets  until  they 
obtain  the  consideration  therefor,  which  is  (1)  the  cash  payment  to 
them,  and  (2)  real  relief  from  (t.e.  payment  of)  the  old  liabihties,  all  of 
which  have  been  deducted  and  allowed  for  in  fixing  the  cash  payment. 

ShEU«  of  Profits  after  Dissolution. — Regard  must  be  had  to  sea 
42,  under  which,  if  the  surviving  or  continuing  partner  carry  on  the 
business  with  the  firm's  capital  or  assets  "  without  any  final  settlement 
of  accounts  as  between  the  firm  and  the  outgoing  partner  or  iiia 
estate,"  then  if  there  is  no  contrary  agreement,  tlie  outgoing  partner  or 
his  representatives  are  at  their  option  entitled  to  a  share  of  the  proSta 
made  after  the  separation,  or  to  five  per  cent,  interest  on  their  share 
of  assets.  But  this  does  not  apply  if  there  is  an  option  to  purchase 
duly  exercised. 

It  is  not  uncommon  to  introduce  into  contracts  of  co-partnery  clauses 
giving  a  retiring  partner,  or  the  trustees  or  family  of  a  deceased  partner, 
a  share  of  the  profits  for  so  many  years  after  retirement  or  death,  or 
these   provisions  may  be  created  in   a   dissolution   ^jreement  on   the 
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retirement  of  a  partner.     In  these  conoections  see  section  2  (3)  of  the 
Act,  and  note  the  following  matters ; — 

1.  PariruTskip  Risk. — As  to  all  these  cases  there  always  remains,  or 
at  any  rate  there  may  very  easily  be  introduced,  an  element  of  risk  of 
partnership  liability  which  will  most  commonly  be  by  stipulating  for 
control.^  Or  again,  in  the  case  of  trustees  receiving  a  share  as  in  right 
of  a  deceased  partner,  it  will  be  observed  that  the  special  statutory 
protection  is  limited  to  "  widow  or  child  " ;  it  seems  clear  that  they  may 
take  through  trustees  as  well  as  directly,  and  with  the  same  safety  to 
themselves,  and  also  with  safety  to  the  trustees.  If,  however,  the 
beneficial  purposes  are  not  limited  to  the  testator's  widow  and  children, 
there  is  at  least  not  the  special  statutory  protection,  but  note  the  general 
openii^  words  of  the  subsection,  which  is  declaratory  of  the  common 
law.  The  Act  speaks  of  "  an  annuity,"  but  this  need  not  be  for  life,  and 
the  description  is  fully  answered  by  a  fluctuating  annual  share  of  profits 
tor  a  period,  whether  fixed  or  indefinite,  and  though  the  absence  of  profits 
may  reduce  the  "annuity"  to  nU.  The  partnership  risk,  where  it  exists 
at  all,  turns  upon  the  fact  that  the  payments  are  to  fluctuate  with  profits ; 
a  definite  annual  sum,  not  fluctuating  with  profits,  avoids  it  entirely. 

2.  Net  Profits. — It  is  clear  that,  under  an  ordinary  clause,  what  is  to 
be  divided  is  net  profits  after  making  allowance  for  all  losses,  bad  debts, 
and  other  items  properly  falling  to  be  debited  to  profit  and  loss,  including 
interest  on  capital.  In  particular  cases  these  important  matters  may  be 
lield  to  be  regulated  by  the  cxistom  followed  by  the  firm  in  the  past. 
Further,  is  each  year  to  be  taken  by  itself  ?  Suppose  the  period  is  ten 
years ;  that  for  nine  of  tliese  the  "  annuity  "  lias  yielded  a  substantial  sum 
which  has  been  fully  paid,  and  then  in  the  last  year  there  is  a  loss ;  are 
the  recipients  of  the  annuity  bound  to  repay,  so  that  they  a)iall  draw 
only  their  proper  proportion  over  the  ten  years?  Or  suppose  it  is 
payable  for  two  years  only ;  that  on  the  first  there  is  a  loss  of  £100  and  on 
the  second  a  profit  of  £100  ;  is  anything  payable  for  the  second  year  ? 
Tliese  matters  ought  to  be  expressly  provided  for,  but  the  view  is  sub- 
mitted that  both  parties  are  entitled  to  have  the  full  period  treated  as 
one  undivided  whole.  But  of  course  the  beneficiaries  are  never  to  be 
liable  to  pay  if  they  draw  nothing,  nor  more  than  they  draw;  the 
contrary  would  be  an  admission  of  partnership  liability. 

3.  Obligation  to  carry  on.,— The  payments  will  by  implication  cease 
on  the  death  of  the  partner  who  ia  intended  to  carry  oil  and  make  them, 
and  it  is  tliougbt  to  be  equally  clear  that  they  will  cease  on  his  retire- 
ment from  ill-health  or  other  genuine  inability  to  carry  on.  Indeed,  in 
the  absence  of  an  express  obligation  to  carry  on,  it  would  appear  that 
they  would  cease  on  genuine  retirement,  though  without  any  adequate 
reason  except  pleasure,  but  a  difficult  question  might  be  raised  if  in  that 
case  he  sold  the  goodwill. 

'  U'Cotk  V,  Murray,  1899,  1  F.  {H.  L.)88. 
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4.  Partnership  at  will. — A  practical  question  of  great  importance  is, 
ia  a  clause  of  this  kind  "  consistent  with  the  incidents  of  a  partnership  at 
will  ? "  Eminent  counsel  have  advised  both  ways ;  and  see  the  cases 
noted.'  The  point  aiisea  when  the  stipulated  term  of  partnerahip  haa 
been  exceeded  without  a  new  arrangement,  as  is  so  common.  With 
much  deference  in  view  o£  the  conflict  of  authority,  it  is  submitted  that 
this  provision  is  not  applicable  to  a  partnership  at  will. 

5.  Questions  between  the  beneficiaries. — When  payable  to  executors  for 
the  benefit  of  widowand  children,  the  money  does  not  form  part  of  tlie 
executry  estate,  but  goes  to  the  beneficiaries  at  once  in  their  own  right.^ 
When  payable  to  testamentary  trustees,  the  moneys  are  capital  and  not 
income.' 

6.  Other  points  are :  {a)  the  assumption  of  a  partner  and  how  his  share 
of  profits  is  to  affect  the  annuity  ;  (V)  power  to  commute  tlie  payments  oo 
a  reasonable  occasion  and  on  reasonable  terms. 

(JoodwilL — This  is  a  matter  not  dealt  with  by  the  Act.  In  the 
absence  of  any  agreement  to  the  contrary,  goodwill  must  be  valued  in  all 
settlements  with  outgoing  partners  or  their  representatives.  The  matter 
is  mixed  up  with  that  of  the  use  of  the  firm  name  after  dissolution  or 
other  change ;  and  that  again  will  be  viewed  by  each  partner  differently 
according  as  it  does  or  does  not  include  his  own  name.  In  the  case  of 
death  there  will  often  be  no  objection  to  the  continued  use  of  the 
name,  whatever  it  is  (see  s.  14),  But  it  is  otherwise  in  case  of  a 
surviving  person  ceasing  to  be  a  partner,  especially  if  his  name  is  part 
of  the  firm  name,  or  if  he  has  made  the  business  under  the  firm  name, 
whatever  it  ia  The  following  are  suggested  as  suitable  provisions  on 
these  subjects : — 

1.  That  no  allowance  shall  in  any  ease  be  made  for  goodwill,  and 
that  neitlier  party  after  dissolution  shall  be  entitled  to  use  the  firm's 
name.  This  is  suitable  in  the  case  of  A.  and  B.  starting  under  the 
firm  name  of  A.  and  B.  If  the  survivor  should  find  it  to  his  interest 
to  continue  under  the  firm  name,  he  can  purchase  the  right  from  the  pre- 
deceaser's  representatives.     But  in  a  local  business  that  is  not  probable, 

2.  That  in  the  event  of  death  the  deceased's  right  and  interest  in 
the  goodwill  and  tinn  name  shall  pass  to  the  survivors;  that  on  the 
occasion  of  a  partner  going  out  otherwise,  or  on  dissolution,  the  firm 
name  shall  be  included  in  the  assets  to  be  taken  over  or  disposed  of, 
but  that  the  goodwill  shall  otherwise  be  held  as  personal  to  the 
partners  respectively,  and  not  disposed  of;  and  that  the  goodwill 
and  name  in  the  case  of  death,  and  the  name  in  all  other  cases,  shall 
tor  the  purpose  of  ascertaining   the  share  of  the  outgoing  partner  be 

'  Neilaon  v.  Mossend  Iron  Co.,  1884, 13  R  ,    '  Adavuott'i  Trs.   v.  Adamaon's  Emen., 

(H.  L.)  50;  Cox  V.   miloughby,  1880,   13  18B1,  18  E.  1133. 

Ch.   D.   883.      Id   Vj/ke'*   Tt$.,   1903,   11  *  FretT't  Tts.  v.  Freer.  1897,  24  B.  437. 

S.  L.  T.  Ka.  2iS,  the  point  had  been  con-  Dyke^a  Tt>.  supra. 
ceded. 
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taken  to  be  wortli  a  certain  sum,  which  may  be  specified  or  left  to  bo 
fixed  by  the  previous  year's  profits,  or  the  number  of  years  for  which  the 
partnership  has  endured.  This  is  suitable  to  the  case  wliere  the 
partners'  names  are  not  in  the  firm. 

3.  That  in  the  event  of  death  the  deceased's  right  and  interest  in 
the  goodwill  and  firm  name  shall  pass  to  the  Burvivors,  the  value  to 
be  ascertained  as  in  the  last  case ;  but  that  in  all  other  cases  of  change 
uothing  shall  be  allowed  for  goodwill,  and  none  of  the  parties  shall  l>e 
entitled  to  use  the  name  of  the  other,  or  any  firm  name  in  which  it 
occurs.  This  is  suitable  to  the  case  of  a  firm  name  made  up  of  the 
names  of  tlie  individual  partners. 

"  An  assignment  of  a  business  and  its  goodwill,  without  more,  as 
against  the  ass^or  confers  on  the  assignee  the  exclusive  right  to  carry 
on  the  business  assigned,  and  as  incidental  to  this  it  also  confers  on  him 
the  exclusive  right  to  represent  himself  aa  carrying  on  that  business,  and 
consequently  the  right  not  only  to  sue  the  assignor  for  damages  if  he 
has  infringed  these  rights,  but  also  to  restrain  him  from  infringing  them 
if  he  manifests  an  intention  to  infringe  them."  * 

"  The  rights  of  a  trader,  the  goodwill  of  whose  business  has  been  sold 
by  his  trustee  in  bankruptcy,  are  well  ascertained.  With  one  exception 
they  are  exactly  the  same  as  those  of  a  trader  who  has  sold  his  business 
by  hiB  own  voluntary  act.  Both  may  set  up  a  new  business  in  the  same 
line  and  in  the  aame  locality.  The  sole  difference  in  favour  of  the  man 
whose  business  has  been  sold  in  bankruptcy  is,  that  he  cannot  l»e  re- 
strained from  soUciting  his  old  customers,  whirh  the  voluntary  seller  can 
be.  But  in  neither  case  may  the  trader  represent  himself  aa  carrying  on 
the  old  business  which  has  been  sold.  He  may  start  afresh  in  his  own 
individual  name  or  under  a  new  firm  or  description,  but  he  must  nut 
assume  the  name  of  the  old  business,  nor  use  the  trade  marks  or  labels 
wliich  belonged  to  it,  because  these  have  become  the  property  of  another."  ' 

ReBtoatot  of  Trada — Questions  as  to  the  legahty  of  conditions  iu 
restraint  of  trade  are  apt  to  arise  over  clauses  restricting  an  outgoing 
partner  from  carrying  on  busmess  within  a  certain  space  and  time. 
These  clauses  may  be  in  the  contract  of  co-partnery,  or,  more  probably, 
in  the  ^reement  for  dissolution.  The  chief  points  are:  (1)  that  the 
restriction  must  be  reasonable,  (2)  that  in  determining  wliat  is  roaaonable 
r^^rd  will  be  had  to  the  actual  extent  of  tlie  business  which  the 
condition  is  intended  to  protect,  and  (3)  that  if  the  restriction  be  found 
to  be  unreasonable,  and  tlierefore  invalid,  the  Court  will  not  remodel  it 
so  as  to  make  it  reasonable  and  valid,  but  will  quash  it  entirely.^ 

<  Lush  »nd  Lindlejr,  L.JJ.,  in  Walker  v.  v.  S.,  1S99, 1  F.  116S  (raatrunt good).     Tb« 

MoUram.,  1861, 19  Cb.  D.  356.  law   is    somewhat    different    in     Engluid 

*  Lord  Stonnonth  Darling  in  Mtlrou,  (Snell's  Equity,  484),  and  ivid  as  to  Scot- 
Dnnwr,  Ltd.  y.  EiddU,  IMl,  4  F.  1120.  lood,  see  iltikU  v.   M.,  1SS5,  3  3.  L.  T. 

*  Mae/arlatu    v.    Dumbarton   SUanihoat  No.  323. 
ai.,lS99,lF.  9SS  (r«atraint  bad)  i  J»«warf 
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Under  an  oblation  not  to  practise  a  profession  or  trade  there  may 
be  a  breach  by  acting  as  a  paid  assistant  or  employee  of  a  third  party 
who  carries  on  the  profession  or  trade  in  question.' 

Arbitraticm  C^use. — A  very  full  clause  to  this  effect  should  be 
added  (see  p.  103).  Great  care  should  be  given  to  the  choice  of  an 
arbiter,  and  he  should  have  express  powers  to  employ  accountants,  men 
of  skill,  and  valuers. 


SHORT  FORM  OF  CONTRACT  OF  COPARTNERY  BETWEEN 
TWO  PARTNERS— NEW  BUSINESS,  EQUAL  SHARES 

It  is  agreed  between  A.  &ad  B.  that  tboj  shall  be  partners  in  the  business  of 
,  at  ,  under  the  firm  name  of  A.  and  B.,  on  the  followlDg 

terras  and  conditions,  namely  : — 

1.  The  partnership  shall  be  for  years  from 

2.  The  capital  shall  be  .£  ,  to  be  contributed  equally. 

3.  The  partners  shall  be  equally  interested  in  profits  and  equally  liable  for 
losses. 

i.  A  balance  sheet,  and  profit  and  loss  account,  shall  be  made  up  annually, 
as  on  ,  and  signed  by  the  partners  vitbin  one  month  thereafter,  failing 

which  it  shall  be  made  up  by,  or  under  the  direction  of,  the  arbiter,  and  signed 
by  him,  and  his  signature  shall  bind  the  partners  and  their  representatives, 

5.  On  the  death  of  either  partner  the  survivor  shall  in  his  option  be 
entitled  to  acquire  the  deceased's  share  and  interest  in  the  firm,  at  a  price 
to  be  fixed  as  follows,  namely — 

(1)  If  the  death  takes  place  before  the  [end  of  Jirrt  year]  the 

pri<;e  shall  be  the  amount  paid  in  by  the  deceased,  with  the  addition  of  interest 
at  the  rate  of  five  per  cent,  per  annum  from  [date  of  comtnencement,  or]  the 
date  when  the  same  was  paid  in,  to  the  date  of  death,  but  luider  deduction  of 
all  sums  drawn  by  the  deceased. 

(3)  If  the  death  takes  place  on  the  day  of  [annuo/ 

balance  da;/]  in  any  year,  the  price  shall  be  the  figure  at  which  the  deceased's 
share  and  interest  stand  in  the  balance-sheet  made  up  as  on  that  date. 

(3)  In  any  other  case  the  price  shall  be  the  figure  at  which  the  same  stood 
in  the  balance-sheet  last  preceding  the  date  of  death,  with  the  addition  of 
interest  at  the  rate  of  five  per  rent,  per  annum  from  the  date  of  such  balance 
to  the  date  of  death,  but  luider  deduction  of  all  sums  drawn  out  by  the 
deceased  between  those  dates. 

In  any  case  the  price  shall  be  payable  in  instalments  at  , 

and  months  after  the  date  of  death,   with  interest 

at  five  per  cent,  per  annwn  thereon,  and  the  balances  thereof,  from  the  date  of 
death  till  paid.  The  survivor  shall  give  his  bills  therefor  without  security 
[or  with  caution  or  security  to  the  reasonable  satisfaction  of  the  deceased's 
representatives,  as  to  which  the  arbiter  shall  decide].  Within  the  said 
months  [latest  iiiBtalmerit]  the  survivor  shall  produce  evidence 
of  discharge  of  all  liabilities  existing  at  the  date  of  death. 

'   miliami  iSonv.  Fairbaim,  1899,  1  F.  944. 
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6.  If  the  partnership  should  bo  terminated  before  its  natural  expiry  by  the 
bankruptcy  of  either  partner,  the  solvent  partner  shall  bare,  as  regards  the 
other  partner's  share  and  interest,  the  like  option  of  acquisition  as  is  given 
to  a  surviving  partner  under  the  preceding  clause,  and  on  the  like  terms  and 
oondilaona. 

7.  In  the  events  stated  in  the  lost  two  preceding  articles,  if  the  surviving 
or  solvent  partner  should  not  exercise  the  option  thereby  conferred,  the 
winding-up  shall  be  in  his  hands  by  himself  alone. 

8.  In  no  case  shall  any  allowanoe  be  made  for  goodwill,  and  after  dissolu- 
tion neither  party  shall  be  entitled  to  use  the  firm  name. 

9.  The  parties  refer  to  arbitration  by  a  sole  arbiter  not  only  the 
matters  hereinbefore  mentioned  as  referred  to  arbitration  and  all  other 
matters,  questions,  and  disputes  which  may  arise  between  them  or  between 
the  firm  aud  either  of  them  in  any  capacity  during  the  subsistlnce  of  the 
partuership,  but  also  all  matters,  questions,  and  disputes  which  may  arise 
between  them  or  their  representatives  or  between  the  firm  and  either  of  them 
or  their  representatives  in  any  capacity  after  its  dissolution,  and  that  absol- 
utely and  universally  without  any  limitation,  with  power  to  the  arbiter  to 
eoiploy  accountants  and  valuators,  and  to  take  legal  and  other  skilled  advice, 
to  award  and  assess  damages,  and  to  order  dissolution  and  settle  the  terms 
and  conditions  thereof  [including  trade  restrictions  to  be  impcned  on  the 
parties  or  either  of  them] ;  and  they  name  ,  whom  failing  ,  as 
sole  arbiter,  and  failing  both  of  them  a  sole  arbiter  shall  be  appointed  by  the 
sheriff  of  on  the  application  of  any  person  interested.  And  they 
consent  to  registration  of  these  presents,  and  of  all  decrees-arbitral,  interim 
and  final,  to  be  pronounced  under  the  foregoing  reference,  for  preservation 
and  execution. — In  witness  whereof. 

SHORT  FORM— TWO  PARTNERS,  GOING  BUSINESS 
It  is  t^reed  between  A.  and  B.  that  they  shall  be  partners  in  the  business 
of  ,  at  ,  under  the  firm  name  of  A.  and  B.,  on  the  following 

terras  and  conditions : — 

1.  The  partnerehip  shall  be  for  years  from 

2.  The  firm  shall  take  over  the  stook-in-trade  of  the  business  at  present 
carried  on  by  the  said  A.,  but  not  tho  book  debts,  nor  any  of  the  liabilities. 
The  value  of  the  stock-in-trade  as  at  the  said  is  hereby  fixed  at  the 
sum  of  £               .In  addition  the  said  A.  has  contributed  in  cash  £ 

of  capital,  making  his  total  capital  contribution  £ 

3.  The  said  B.  has  contributed  no  capital,  but  he  imdertakes  to  pay  in  at 
least  £  per  annum,  but  not  exceeding  in  all  £  .  The  said 
A.  shall  be  entitled  to  require  weeks'  notice  before  each  such  payment. 
Undrawn  profits  will  not  be  regarded  as  fulfilling  this  obligation. 

4.  interest  at  five  per  cerU.  per  annum  shall  run  on  the  said  capital  of 
£  contributed  by  the  said  A.  from  the  stud  [comtnetK^ment], 
and  on  all  capital  to  be  contributed  by  the  said  B.  from  the  respective  dates  of 
payment  thereof.  The  interest  shall  be  a  cumulative  chaise  on  profits,  and 
shall  be  payable  half-yearly  on                     and 
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f>.  Tlie  partners  shall  be  equally  interested  in  the  net  proSts. 
[The  other  artidet  may  be  the  same  as  in  tliie  preceding  form,  except  that  lAe 
dause  as  to  goodwUl  and  name  may  be  in  the  foUomng  term»\  : 

ka  regards  goodwill  and  firm  name,  the  followiDg  proTisions  Bhall  apply : 

(1)  In  the  event  of  the  death  of  either  partner,  if  the  survivor  electa  to 
acquire  the  deceaeed's  share  and  interest  in  the  firm,  the  goodwill  and  firm 
name  shall  pass  to  him,  and  in  that  case,  whether  he  use  the  firm  name  or  noty 
he  shall  be  bound  to  pay  to  the  representatives  of  the  deceased,  tn  addition  to 
the  sum  provided  for  in  article  ,  and  in  instalments  and  with  interest  as 
aforesaid,  the  following  sum :  if  A.  be  the  deceased,  the  sum  of  X  ,  and 
if  B.  be  the  deceased,  the  sum  of  £  ,  and  bills  shall  be  granted  therefor 
as  aforesaid. 

(2)  In  all  other  cases  nothing  shall  be  allowed  for  goodwill,  and  neither  of 
the  parties  shall  be  entitled  to  use  the  firm  name,  or  the  name  of  the  other,  or 
any  name  in  which  it  occurs. 

[And  the  foUoviing  article  may  be  added] : 
The  following  provisions  shall  apply  to  the  incidence  of  losses.     That  is  to 
say,  they  shall  be  paid — 

(1)  First,  out  of  profits,  including  profits  divided  between  and  drawn  out 
by  the  partners,  which  shall  be  repaid  for  that  purpose,  but  not  including 
sums  dr&wn  for  interest  on  capital. 

(2)  Next,  out  of  the  partners'  capital,  rateably  to  their  respective  con- 
tributions of  capital. 

(3)  Lastly,  if  necessary,  by  the  partners  individually  in  equal  sharra  [or  in 
the  proportion  of  their  contributions  of  capital]. 

lu  applying  this  article,  the  said  B.'s  contribution  of  capital  shall  be  taken 
at'  its  actual  amount,  or  at  the  sum  to  which  it  would  amount  at  the  said  rate 
of  X  per  amium  for  the  full  and  exact  actual  period  since  the  com- 

mencement of  the  partnership,  whichever  may  be  the  larger  sum. 


SHORT  FORM— ESTABLISHED  BUSINESS,  UNEQUAL 
SHARES,  MINIMUM  AND  INCREASING  SHARES 

It  is  agreed  between  A.  and  B.  as  follows :  Whereas  the  said  A.  has  for 
some  years  carried  on  the  business  of  ,  at  ,  under  the 

firm  name  of  A,  &.  Sou,  and  it  is  arranged  that  the  said  B.,  who  baa  for  some 
time  acted  as  manager,  shall  be  admitted  to  a  share  in  the  business  to  the 
extent  and  in  manner  following ;  That  is  to  say,  the  said  business  shall  be 
carried  on  by  the  said  A.  and  B.  aa  partners  under  the  existing  firm  name  of 
A.  &  Sod,  on  the  following  terms  and  conditions : 

1.  The  partnership  shall  be  for  years  from 

2.  The  partnership  takes  over  the  whole  assets  and  liabilities  of  the 
existing  business  as  at  the  said  [r^a'r].  The  balance  of  assets  over  liabilities 
is  hereby  agreed  to  be  X  ,  which  is  the  capital  of  the  firm,  wholly 
contributed  by  the  said  A.  Interest  at  five  per  cent,  per  annum  shall  run 
thereon  and  shall  be  a  cumulative  charge  on  profits,  aud  shall  be  payable 
half-yearly  on                   and 
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3.  The  partners  are  interested  in  the  net  profits  in  the  proportioue  follow- 
ing, nunely,  {1)  for  the  tint  years  the  said  A.  to  the  extent  of  four- 
tiftbs,  and  the  said  B.  to  the  extent  of  one-fifth ;  and  (2)  for  the  remaining 

years  the  said  A.  to  the  extent  of  tno-thirds,  and  the  said  1!.  to  the 
extent  of  one-third :  But  subject  always  to  this  provision,  namely,  that  the 
share  of  the  said  B.  shall  not  be  lesf  than  X  per  annum  or  an  equal 

half  of  profits,  whichever  may  be  the  lesser  sum,  and  that  only  on  an  arerage 
of  years,  so  that  any  exoees  in  one  year  shall  be  put  against  any  deficiency  in 
any  other  year,  and  vice  vertti. 

4.  The  said  A.  shall  not  be  bound  to  give  his  whole  time  to  the  buBinesa, 
but  he  shall  give  to  it  all  reasonably  neoessary  time  and  attention.  The  said 
B.  shall  devote  his  whole  time  to  the  business. 

.  5.  The  salary  drawn  by  the  said  A.  as  is  not  to  be  brought 

into  the  firm,  but  is  to  remain  his  own  personal  and  separate  income. 

[Intert  tuch  of  the  artielet  en  the  previoug  formt  a»  are  tuitabU  to  Die 
arzmngtancet.^ 


FULLER  FORM  OF  CONTRACT  BETWEEN  TWO  PARTNERS 

It  is  contracted  between  the  parties  following,  namely,  (first)  A.  and 
(second)  B.,  in  manner  following;  That  is  to  say,  they  agree  to  become 
partners  in  the  trade  or  business  of  ,  on  the  following  terms  and 

conditions,  namely : 

1.  The  partnership  shall  endure  for  years  from  ,  if  both 
partners  shall  so  long  live,  unless  the  same  shall  be  sooner  terminated  under 
[be  provisions  hereinafter  contained,  and  if  the  same  should  endure  until  the 
eipiry  of  the  said  term  of  years,  it  shall  not  then  or  thereafter  be 
terminated  so  long  as  both  parties  survive,  unless  and  until  one  of  them  shall 
give  six  months'  written  notice  of  dissolution  to  the  other  and  such  notice 
iball  have  expired. 

2.  The  firm  name  shall  be  ,  and  the  business  shall  be 
carried  on  at  ,  or  at  such  other  place  or  places  as  may  be  mutually 
agreed  upon. 

3.  The  capital  shall  be  £  ,  to  be  subscribed  by  the  partners  in 
equal  shares. 

1.  If  either  partner  shall  at  any  time,  with  consent  of  the  other,  make  any 
advance  or  advances  to  the  firm  in  addition  to  his  share  of  capital,  the  amount 
thereof  shall  be  a  debt  due  to  him  by  the  firm,  and  shall  bear  interest  at  the 
rate  of  five  per  cent,  per  annum,  and  the  principal  may  be  withdrawn  by  him 
st  any  time  on  one  month's  written  notice. 

5.  The  partners  shall  share  equally  all  profits  and  losses. 

6,  Pending  the  ascertainment  of  profits  as  aftermentioned,  each  partner 
shall  be  entitled  to  draw  out  £  per  month.  When  profits  are 
sscertuned,  if  there  is  an  excess  beyond  the  sums  s6  drawn  out,  the  same  may 
be  drawn  by  the  partners  equally,  but  so  that  the  total  drawings  of  each 
partner  in  any  year  of  the  firm's  busineas  shall  not  exceed  £  ,  any 
surplus  above  that  figure  being  left  undrawn  for  the  purposes  of  the  business. 
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And  on  the  other  hand,  if  the  profite  for  the  year  are  leas  than  the  monthly 
drawings,  the  amount  drawn  out  for  the  year  in  excess  of  the  profits  shall 
forthwith  be  repaid  by  the  partners  to  the  firm. 

7.  Full  and  proper  books  ehall  be  kept  showing  the  whole  transactions  of 
the  firm,  and  they  ahall  be  kept  constantly  posted  up  to  date. 

8.  All  transactions  shall  be  entered  into,  and  all  correspondence  shall  be 
conducted,  in  the  name  of  the  firm. 

9.  Both  partners  shall  devote  their  whole  time  and  attention  to  the 
business. 

10.  Neither  partuer  shall  undertake  any  cautionary  obligation  or  eng&ge 
in  stock  exchange  or  other  speculations. 

11.  [^Annual  balance,  p.  102.] 

13.  If  either  partner  should  become  notour  bankrupt,  or  grant  a  trust-deed 
for  behoof  of  his  creditors,  or  grant  any  assignment  or  other  deed  absolute  or 
in  security  of  or  affecting  his  share  and  interest  in  the  firm  or  any  part  thereof, 
or  suffer  any  diligence  affecting  his  share  and  interest  in  the  firm  or  any  part 
thereof  to  remain  undischarged  for  six  weeks  (all  which  cases  are  hereinafter 
covered  by  a  reference  to  "the  defaulting  partner"),  the  other  partner  shall 
in  his  option  be  entitled  to  dissolve  the  partnership.  And  in  the  case  of  such 
dissolution  or  of  dissolution  by  the  sequestration  or  ee«sio  of  the  estate  of 
either  partner,  it  shall  be  in  the  option  of  the  other  partner  to  acquire  the 
share  and  interest  of  the  defaulting  partner  in  the  firm.  The  said  options 
must  be  declared  within  six  weeks  after  the  event  which  gives  ground  for  or 
operates  as  dissolution,  or  within  that  period  after  such  event  comes  to  the 
knowledge  of  the  other  partner,  and  the  share  shall  be  acquired  as  at  the  date 
of  such  event  (hereinafter  referred  to  as  "  the  dissolution  ")  if  the  option  to 
that  effect  is  exercised.    The  price  shall  be  fixed  as  follows : 

(1)  If  the  elections  are  intimated  before  the  [end  of  first  year],  the  ■ 
price  shall  be  the  amount  paid  in  by  the  defaulting  partner,  with  the  addition 
of  interest  at  the  rate  of  five  per  cent,  per  annum  from  [dale  of  cfftnmeneemad], 
or  the  date  when  the  same  was  paid  in  to  the  date  of  dissolution,  but  under 
deduction  of  all  sums  drawn  by  the  defaulting  partner. 

(2)  If  the  elections  are  intimated  on  the  day  of  [armwU  balance 
day]  iu  any  year,  the  price  shall  he  the  figure  at  which  the  defaulting 
inrtner's  share  and  interest  stand  in  the  balance-sheet  made  up  as  on  that 
date. 

(3)  In  any  other  case  the  price  shall  be  the  figure  at  which  the  defaulting 
partner's  share  and  interest  stood  in  the  balance-sheet  last  preceding  the 
intimation  of  option  to  acquire  it,  and  if  such  balance-sheet  was  made  up  as  at 
a  date  prior  to  the  dissolution,  interest  shall  be  added  for  the  period  between 
those  dates  at  the  rate  of  five  per  cent,  per  annum,  and  in  any  case  deduction 
shall  be  made  of  all  sums  drawn  out  by  the  defaulting  partner  since  the  date 
of  such  balance. 

In  any  case,  the  price  shall  be  payable  in  three  instalments,  at  six,  twelve 
and  eighteen  months  after  the  date  of  the  dissolution,  with  interest  at  the  rate 
of  five  per  cent,  per  annum  thereon,  and  on  the  balance  thereof  remaining 
unpud,  from  the  date  of  dissolution  or  of  the  said  balance,  whichever  is  the 
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later,  till  paid.  The  purchasing  partner  shall  give  his  bills  therefor  without 
security  [or  ntlierwite,  at  on  p.  102].  Within  the  said  eighteen  months  he 
shall  produce  evidence  of  discharge  of  all  liabilities  existing  at  the  date  of 
dissolution. 

13.  In  the  event  of  the  death  of  either  partner,  the  surviving  partner  shall 
have  aa  regards  the  share  of  the  deceased  partner  the  like  option  of  aijquiBitioD 
as  is  given  to  the  solvent  partner  under  the  immediately  preceding  article,  and 
OD  the  like  terms  and  conditions. 

14.  [Article  7  on  p.  103.]  * 

15.  On  the  dissolution  of  the  partnership,  except  in  cases  of  purchase 
under  articles  12  and  13,  the  whole  assets  of  the  firm  shall  be  realised 
by  public  roup  or  private  bai^u,  but  the  book  debts  shall  not  be  sold  until 
one  year  after  the  dissolutioo,  in  which  interval  all  reasonable  means  shall  be 
taken  to  collect  them.  On  any  sales  by  public  roup  either  partner  may 
compete. 

Or, 
[((/fer  "assets  of  the  firm,"  proceed]  shall  be  valued  by  ,  whom 

foiling,  by  a  valuator  to  be  named  by  the  arbiter,  and  the  said  A.  shall  first 
have  the  option  to  acquire  same  at  the  amount  of  the  valuation,  and  failing 
his  intimating  bis  election  to  exercise  such  option  within  one  month  after  the 
date  of  the  valuation  being  intimated  to  the  partners,  the  stud  6.  shall  there- 
after have  the  like  option,  and  failing  his  intimating  his  election  to  exercise 
such  option  within  two  months  after  the  date  of  the  valuation  being  intimated 
to  the  partners,  then  the  whole  assets  shall  be  realised  by  public  roup  or  private 
bargain  [as  above].  In  the  event  of  either  partner  acquiring  the  assets  under 
the  option  hereinbefore  in  this  article  conferred  on  him,  the  price  shall  be 
payable  as  follows :  so  much  thereof  as  is  required  to  pay  off  all  debts  and 
liabilities  of  the  firm  (including  the  partners  in  respect  of  advances,  if  any, 
over  and  above  their  stipulated  amounts  of  capital)  shall  be  paid  forthwith, 
and  shall  be  forthwith  applied  to  those  purposes,  and  as  regards  the  balance  of 
the  price,  the  purchaser  shall  grant  his  bills  to  the  other  partner  for  the  tatter's 
share  thereof  in  three  equal  instalments  at  six,  twelve,  and  eighteen  months 
after  the  date  of  dissolution,  with  interest  at  the  rate  of  five  per  cent,  per 
annum,  thereon,  and  on  the  balances  thereof  remaining  unpaid,  from  the  date  of 
dissolution  till  paid. 

Or, 
[after  "assets  of  the  fina,"  proceed]  shall  be  put  up  to  private  auction  between 
the  partners  at  such  upset  price  and  on  such  terms  and  conditions  aa  they  shall 
mutually  agree  upon,  or  as  shall  be  settled  by  the  arbiter.    The  price  shall  be 
payable  as  follows  [as  above]. 

16.  [Article  aa  to  goodtmll  and  firm  ttame,  pp.  103,101.] 

17.  These  presents  express  the  fundamental  articles  of  agreement  of 
partnership  between  the  parties,  and  the  same  shall  not  be  altered  except  by 
mntnal  consent  expressed  in  writing. 

18.  [S^ereace  and  regittratioa,  p.  103.] 
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CONTRACT  OF  CO-PAHTNERY  AMONG  THREE  PARTNERS 

It  is  coDtracted  between  the  parties  following,  namely,  '(1)  A.,  (2)  B.,  and 
(3)  C,  in  manner  following  ;  That  is  to  any,  they  agree  to  become  partners  in  the 
trade  or  business  of  ,  on  the  following  terma  and  conditions,  namely : 

1.  The  partnership  shall  continue  for  yeftrs  from  , 
if  all  the  partners  or  any  two  of  them  shall  so  long  live  imless  the  same  shall 
be  sooner  terminated  under  the  provisionB  hereinafter  contained,  and  if  the 
same  should  endure  until  the  expiry  of  the  said  term  of  years, 
it  shall  not  then  or  thereafter  be  terminated  so  long  as  all  the  partners  or  any 
two  of  them  survive,  unless  and  until  one  of  them  shall  give  six  months' 
written  notice  of  dissolution  to  the  others  or  other  and  such  notice  shall  have 
expired,  but  subject  always  to  the  provisions  hereinafter  written. 

2.  The  firm  name  shall  be  ,  and  the  business  shall  be  carried 
on  at  and  ,  or  at  such  other  place  or  places  as  may 
be  (^reed  on  by  the  partners. 

3.  The  capital  shall  be  £4000,  to  be  contributed  by  the  partners  lu 
follows: — The  said  A.  contributes  (1)  the  stock-in-trade  of  the  business  at 
present  carried  on  by  him  in  the  said  premises  at  ,  (2)  the  property 
of  the  said  last-mentioned  premises,  and  (3)  the  lease  of  the  said  premises  at 

,  which  assets  are  together  agreed  and  taken  to  be  of  the  value  of 
X-2000.     The  said  B.  and  C.  are  each  to  pay  in  £1000  in  cash. 

4.  The  partners  shall  be  interested  in  the  capital,  and  in  the  profits  and 
losses,  in  the  proportions  of  their  said  contributions  of  capital,  namely,  the 
said  A.  to  the  extent  of  two-fourths,  and  the  said  B.  and  C.  to  the  extent  of 
one-fourth  each. 

5.  The  firm  take  over  the  said  assets  as  at  said  [rforfe],  and  they  shall  pay 
the  feu-duty  and  rent  of  the  said  subjects  respectively  as  from  that  date. 
The  firm  do  not  take  over  the  book  debts  due  to  the  said  A.  in  his  present 
business,  nor  do  they  take  over  or  assume  liability  for  any  debts  or  obligations 
of  the  business  incurred  before  the  said  [i^ate]. 

6.  [Advancea  beyond  capital,  p.  105.] 

7.  Pending  the  ascertainment  of  pmiits  as  aftcrmentioned,  each  }iartner 
shall  be  entitled  to  draw  out  quarterly  sums  as  follows: — Tho  said  A, 
£  per  quarter,  and  the  said  B.  and  C.  each  £  per  quarter. 
When  profits  are  ascertained,  if  there  is  any  excess  beyond  the  sums  so  drawn 
out,  the  same  nuiy  be  drawn  by  the  partners  in  the  same  proportions,  but  so 
that  the  total  drawings  oC  the  partners  in  any  year  of  the  firm's  business  shall 
not  exceed  the  following  sums,  namely  the  said  A.  £  ,  and  the  said 
B.  and  C.  £  each.  Any  surplus  beyond  these  figures  shall  be  left 
undrawn  for  the  purposes  of  the  business.  And,  ou  the  other  hand,  if  the 
profits  for  the  year  are  less  than  the  quarterly  drawings,  the  amount  drawn 
out  for  the  year  in  excess  of  the  profits  shall  forthwith  be  repaid  by  the 
partners  to  the  firm.  [Next  four  arttcleg  at  w  Nos.  7  to  10  tnrfttwiw  of 
preceding  farm,  with  verbal  changes.] 

12.  [Accounts,  p.  102.] 

13.  If  any  partner  shall  become  nototir  bankrupt,  or  be  sequestrated,  or 
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have  an  award  of  cetsio  pronounced  against  him,  or  grant  a  trust-deed  for 
behoof  of  creditors,  or  grant  any  assignment  or  other  deed  absolute  or  in 
security  of  or  afTecting  his  share  and  interest  in  the  firm  or  any  part  thereof, 
or  suffer  any  diligence  affecting  his  share  and  interest  in  the  firm  or  any  part 
thereof  to  remain  undischarged  for  six  weeks,  euch  partner  (hereinafter 
referred  to  as  "  tlie  defaulting  partner  ")  shall  thereupon  ipso  facto  cease  to  be 
a  partner,  and  the  other  partners  (in  proportion  inter  ee  to  their  then  existing 
shares  in  the  firm),  or  the  other  partner,  if  only  one  other,  shall  have  the 
option  to  acquire  the  share  and  interest  of  the  defaulting  partner  in  the  firm. 
Tlie  said  option  must  be  declared  within  six  weeks  after  the  date  when  the 
defaulting  partner  ceased  to  be  n  partner  to  the  knowledge  of  the  other  or  of 
either  of  them  if  more  than  one,  and  if  the  option  is  exercised  the  share  slialt 
be  acquired  as  at  the  date  when  he  ceased  to  be  a  partner.  The  price  shall  be 
fixed  as  follows  [see  p.  \06,  altering  "  elections  "  (o  "election,"  and  "dissolution" 
to  "  date  when  the  defaulting  partner  ceased  to  be  a  partner  "].  ITie  price  shall 
be  payable  in        instalments  at  and  months  after  the  date  when 

the  defaulting  partner  ceased  to  be  a  partner,  with  interest  at  the  said  rate 
thereon,  and  on  the  balance  thereof  remaining  unpaid,  from  the  date  when 
the  defaulting  partner  ceased  to  be  a  partner,  or  from  the  said  balance, 
whichever  is  the  later,  till  paid.  The  purchasing  partners  shall  give  their 
joint  and  several  bills  therefor  without  security  [or  otheneise,  p.  102].  Within 
the  said  [last  inslalmetit]  they  shall  produce  evidence  of  discharge  of  all 
liabilities  existit^  at  the  date  when  the  defaulting  partner  ceased  to  be  a 
partner. 

14.  In  the  event  of  the  death  of  any  partner,  the  surviving  partners  or 
partner  shall  have  as  regards  the  share  of  the  deceased  the  like  option  of 
acquisition  aa  is  given  to  the  solvent  partners  or  partner  under  the 
immediately  preceding  article,  and  on  the  like  terms  and  conditions. 

15.  In  the  events  stated  in  the  two  preceding  articles,  if  the  solvent  or  sur- 
viving partners  or  partner  should  not  exercise  the  options  thereby  conferred,  the 
partnership  assets  shall  be  realised,  tlnd  the  proceeds  applied  as  provided  in 
the  immediately  succeeding  article,  but  the  realisation,  application,  and  whole 
winding-up  shall  be  in  the  hands  of  the  surviving  solvent  partners  or  partner 
only. 

16.  On  the  dissolution  of  the  partnership,  except  in  cases  of  purchase 
under  articles  13  and  14  [trigert  one  of  tlie  clauses  on  p.  107,  hut  the 
promeion  a*  to  tlie  payment  in  the  second  and  third  alternative  datises  mil 
ran  a»  followi\,  so  much  as  is  required  to  pay  qS  all  liabilities  of  the  firm 
(including  the  partners  in  respect  of  advances  over  and  above  their  stipulated 
amounts  of  capital)  shall  be  paid  forthwith,  and  Khali  be  forthwith  applied  to 
those  purposes,  and  as  regards  the  balance  of  the  price  the  purchaser  shall 
grant  his  bills,  to  the  other  partners  for  their  proportions  thereof,  in  three 
equal  instalments,  at  six,  twelve,  and  eighteen  months  after  the  date  of 
dissolution,  with  interest  at  the  rate  of  five  per  cent,  per  annum  thereon,  and 
on  the  balance  thereof  remaining  unpaid,  from  the  date  of  dissolution  til)  paid. 

\^Add  remainijig  clauses  as  desired  front  previous  forms.] 
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CONTRACT  OF  CO-PARTNERY  BETWEEN  TWO 
PHYSICIANS  AND  SURGEONS 

s  contracted  between  the  parties  following,  namelj,  (!)  A.  and  (2)  B.,  in 
r  following ;  That  is  to  say,  Whereas  the  ssid  A.  has  for  some  years  prac- 
tised as  a  physician,  surgeon,  and  apothecary  in  ,  and  he  now  holds 
the  office  of  ;  And  whereas  it  iias  been  arranged  that  the  parties 
shall  enter  into  partnership  on  the  footing  of  the  said  B.  paying  to  the  said 
A.  (I)  the  sum  of  £  ae  premium  and  (2)  the  sum  of  £.  ,  being  one- 
third  of  the  agreed-on  value  of  the  horses,  carriages,  harness,  instruments, 
drugs,  and  other  effects  used  by  the  said  A.  in  his  practice,  and  at  present 
belonging  to  him  [of  which  an  inventory  is  signed  as  relative  hereto],  and 
upon  the  other  conditions  hereinafter  set  forth  ;  And  whereas  of  the  said  two 
sums,  amounting  together  to  X  ,  it  is  agreed  that  £  shall  be  instantly 
paid,  and  the  balance  of  £  by  instalments,  with  interest,  as  hereinafter 
expressed ;  And  whereas  the  said  B.  has  instantly  paid  to  the  said  A.  the  said 
sum  of  £  ,  of  which  the  said  A.  hereby  acknowledges  the  receipt :  Therefore 
the  parties  do  hereby  agree  to  become  partneis'in  the  profession  and  bu^ness 
of  physicians,  surgeons,  and  apothecaries,  upon  the  terms  and  conditions 
following,  namely : 

1.  The  partnership  shall  continue  for  years  from  , 

2.  The  practice  shall  be  carried  on  without  any  firm  name,  but  the  names 
of  both  partners  shall  appear  on  all  papers  and  correspondence. 

3.  The  firm  shall  have  the  use,  for  the  period  of  the  partnership,  of  the 
two  rooms  in  the  house  occupied  by  the  said  A.,  being  ,  and  of  the  stable 
and  coachhouse  attached  thereto,  for  neither  of  which  any  rent  shall  be  charged 
to  the  firm,  and  the  said  A,  shall  also  relieve  the  firm  of  all  rates  and  taxes  in 
respect  thereof.  The  said  B.  shall,  in  like  manner,  give  such  use  of  his  resi- 
dence, for  the  purposes  of  the  firm,  as  is  reaaonably  necessary,  according  to  the 
custom  of  the  profession.  If  any  further  accommodation,  or  stabling,  or  coach- 
house is  required,  it  shall  be  provided  out  of  profits. 

4.  The  said  horses,  carriages,  harness,  instruments,  drugs,  and  other  effects 
shall  become  the  property  of  the  firm,  and  the  partners  shall  be  intere8t«d 
therein,  and  in  any  and  all  substituted  and  additional  property  acquired  by  the 
firm,  in  the  proportions  of  two-thirds  to  the  said  A.,  and  the  remaining  third 
to  the  said  B.,  and  both  partners  shall  have  free  use  thereof  for  the  purposes  of 
the  partnership. 

5.  The  said  B.  shall  pay  to  the  said  A.  the  said  sum  of  £  [fmn^  the 
aboue  bdlaTKc\  in  five  anuual  instalments  of  £                   each,  payable  on  the 

day  of  1904  and  iu  each  of  the  four  following  years,  with  interest 

on  each  instalment  at  the  rate  of  five  per  cent,  pirr  annum,  but  only  after  the 
date  of  payment  thereof  till  paid  ;  but  in  the  event  of  the  death  of  the  said 
R,  the  outstanding  instalments  shall  become  immediately  payable  under  dis- 
count at  the  rate  of  five  per  cent.  p<>r  annum.  The  said  A.  and  the  firm  for  his 
behoof  shall  have  the  first  charge  upon  the  share  of  the  said  B.  in  the  property 
and  profits  of  the  firm  for  payment  of  said  instalments  and  interest,  and 
in  security  thereof  the  said  B.  hereby  assigns  the  said  share  to  the  said  A. 
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G.  The  Raid  A.  shall  retain  aa  his  Beparat«  income,  apart  from  tlie  firm,  his 
salary  and  emoluments,  present  and  future,  in  respect  of  the  said  office  of 
held  by  him. 

7.  Subject  to  the  preceding  article,  the  partners  shall  be  entitled  to  share  in 
proGU  in   the   proportion  of  two-thirds  to  the  said  A.,  and  the  remaining 
one-third  to  the  said  B.     But  bo  long  as  any  part  of  the  said  sum  of  £ 
nmuQS  unptud,  the  said  B.  shall  actually  withdraw  annually  only  one-fourth 
of  Uie  profits,  or  the  sum  of  £  ,  whichever  coay  be  the  lesser  amount. 

8.  [Aecounti,  p.  102.] 

9.  One  separate  bank  account  shall  be  opened  and  kept  for  the  firm's  bonking 
tmnsactions.  It  shall  be  with  the  branch  at  of  the  Bank.  It 
shall  be  kept  in  the  joint  names  of  the  partners.  All  firm  monies  shall  be  paid 
into  it.    Cheques  thereon  shall  be  signed  by  both  partners. 

10.  Except  aa  regards  the  office  of  held  by  the  said  A.  as  aforesaid, 
both  partners  shall  devote  their  whole  time  and  attention  to  the  practice.  But 
the  intention  and  agreement  is  that  as  far  aa  possible  the  said  A  shall  be 
estitled  to  devote  himself,  at  least  mainly,  to  the  indoor  work  at  his  own  house 
and  the  practice  in  the  town  of  itself  and  its  immediate  neighbourhood, 
or  such  part  thereof  as  he  can  reasonably  overtake. 

11.  On  the  death  of  either  partner  the  Btirvivor  shall  be  entitled  to  acquire 
the  deceased's  share  in  the  property  of  the  firm  on  the  basis  of  a  valuation  to  be 
mode  by  ,  whom  failing  by  a  valuator  or  valuators  to  be  named  by  the 
arbiter.  But  if  he  is  to  avail  himself  of  such  option,  he  must  give  notice  to  that 
effect  to  the  executors  or  other  representatives  of  the  deceased  within  six  weeks 
after  the  date  of  death,  and  the  price  shall  be  paid  aa  follows  :  one-half  within 
lea  days  after  the  delivery  of  the  valuation,  and  the  remaining  half  within  one 
year  from  the  date  of  death,  with  interest  in  each  case  at  the  rate  of  five  p^ 
eaU.  per  annum  from  the  date  of  death  till  paid.  A  bill  shall  be  granted  for 
the  second  instalment. 

13.  Further,  in  the  event  of  the  partnership  being  dissolved  by  the  death 
of  the  said  A.,  the  said  B.  shall,  as  an  absolute  obligation  irrespective  of  any 
option  or  election  on  his  part,  pay  for  goodwill  according  to  the  following 
wale: — If  the  said  A.  shall  die  on  or  before  ,  the  sum  shall  be 

t  \or  a  sum  equal  to  a  year's  whole  net  profit  on  the  basis  or  average 

of  the  profits  earned  during  the  period  of  the  partnership] ;  if  on  or  before 
,  the  sum  shall  be  £  [or  &  sum  equal  to  two-thirds 

of  a  year's  whole  net  profits  on  the  basis,  etr.  ;  and  rarry  the  scale  aa  far  ow 
via!/  be  deMred\.  The  amouut  shall  be  paid  in  two  equal  instalments,  one 
within  one  month  (or  as  soon  aa  the  figures  can  be  ascertained),  and  the  other 
within  one  year  after  the  date  of  death,  with  interest  in  each  case  at  the 
wid  rate  from  the  date  of  death  till  paid  [or  mch  othrr  periods  as  the  junior 
partner  will  be  reasonably  able  lo  vieef], 

13.  On  the  dissolution  of  the  partnership  for  any  reason  other  than  death, 
the  property  shall  bo  valued  as  before  expressed,  and  the  said  A.  shall  first 
have  the  option  of  acquiring  same  at  the  amount  of  the  v^uation ;  and  failing 
hia  mtimating  his  election  to  exercise  such  option  within  one  month  after 
the  date  of  the  valuation  being  intimated  to  the  partners,  the  said  B.  shall 
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thereafter  have  the  like  option;  and  failing  hia  intimating  his  election  to 
exercise  such  option  within  two  months  after  the  date  of  the  valuation  being 
intimated  to  the  ^lartiiers,  the  propertj  shall  be  realised  by  public  roup  or 
private  bargain,  but  the  book  debt«  shall  not  be  sold  until  one  jear  after  the 
dissolution,  in  which  interval  all  reasonable  means  shall  be  taken  to  collect 
them.  On  any  sale  by  public  auction  either  partner  may  complete.  In  the 
event  of  either  partner  acquiring  the  assets  under  the  option  hereinbefore 
in  this  article  expressed,  the  price  shall  be  payable  as  follows: — So  much 
thereof  as  is  required  to  pay  ofl'  all  debts  and  liabilities  of  the  firm  ahall  be 
paid  forthwith,  and  shall  be  forthwith  applied  to  those  purposes;  and  as 
regards  the  balance  of  the  price  the  purchaser  shall  grant  his  bills  for  the 
other  partner's  proportion  thereof  in  instalments  [daief\  with 

interest  at  the  said  rate  thereon  and  on  the  balance  thereof  remaining  unpaid 
from  the  date  of  dissolution  till  paid. 

14.  Except  in  the  event  provided  for  in  article  13,  no  allowance  sh&ll 
be  made  for  goodwill. 

15.  In  the  event  of  the  dissolution  of  the  partnership  otherwise  than  by 
the  death  of  the  said  A.,  or  unless  the  said  B.  ahall  purchase  under  article  13, 
the  said  B.  shall  not  thereafter  at  any  time  of  his  life  pmctice  as  a  physician, 
surgeon,  or  apothecary  in  ,  or  within  a  distance  of  miles 
thereof ;  and  if  he  shall  infringe  this  restriction,  he  shall  pay  to  said  A.  the 
sum  of  £  of  liquidated  damages  for  each  and  every  mouth  or  part 
of  a  month  during  which  he  does  so,  but  without  prejudice  to  the  right  of 
the  said  A.  to  prevent  him. 

[A'ld  reference  awl  reijietralion  dausen,  p.  103.] 


CONTRACT  OF  CO-PARTNERY  AMONG  FARMERS 

It  is  hardly  necessary  to  point  out  that  a  contract  of  co-partnery  among 
farmers  is  complicated  by  the  contractual  relations  with  the  landlord.  The 
special  terras  of  the  lease  must  be  carefully  considered  in  adjusting  the 
contract. 

It  is  contracted  among  the  parties  following,  viz.:  A.,  B.,  and  C.  in 
manner  following ;  That  ia  to  say,  they  have  become  and  hereby  agree  to  be 
partners  as  tenants  of  the  farm  of  in  the  parish  of  and 

county  of  (hereinafter  called  "  the  farm  "),  under  the  lease  thereof 

between    D.  and  the  parties  hereto  dated  (hereinafter  called  "the 

lease  "),  on  the  following  terms  and  conditions,  viz. : — 

1.  The  partnership  shall  endure  for  fifteen  years  from  [being 
the  term  of  entry  under,  and  the  endurance  of,  the  lease]  notwithstanding  the 
date  hereof,  unless  the  same  shall  be  sooner  terminated  under  the  provisions 
hereinafter  contained. 

2.  The  firm  name  shall  be 

3.  The  capital  shall  be  £  ,  contributed  one-half  by  the  said  A.  and 
the  other  half  equally  by  the  said  B.  and  C. 

4.  The  partners  shall  he  interested  in  profits  and  liable  for  losses  according 
to  their  respective  shares  of  capital  as  aforesaid. 
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5.  A  manager  sltall  be  appointed  by  the  partners,  and  such  manager  maj 
be  one  of  their  own  number,  who  shall  in  that  case  be  the  managing  partner. 
He  shall  receive  £  per  annum  as  salary  and  £  per  annum  for 
travelling  expeosce,  or  such  other  sums  less  or  more  as  the  partners  may  from 
time  to  time  agree  upon.  Such  sums  in  the  case  of  the  managing  partner 
shall  be  separate  from  and  in  addition  to  his  share  of  profits.  The  appoint- 
ment shall  be  during  the  pleasure  of  the  partners. 

6.  The  bank  account  of  the  firm  shall  be  kept  with  , 
unless  and  until  the  partners  agree  to  change  either  the  bank  or  the  branch, 
and  all  cheques  thereon  shaU,  unless  and  until  the  partners  otherwise  agree, 
be  signed  by  the  manager  or  managing  partner  [or  by  the  said  A.]. 

7.  Full  and  proper  books  shall  be  kept  showing  the  whole  transactions 
of  the  firm,  and  they  shall  be  regularly  and  continuously  kept  up  to  date  by 
the  manager  or  managing  partner. 

8.  An  annual  valuation  of  the  whole  stock,  crop,  farm  implements,  and 
other  property  of  the  firm  shall  be  made  by  the  D1ant^;er  or  managing  partner 
as  on  the  day  of  in  each  year. 

9.  A  balance-sheet  and  profit  and  lose  account  shall  be  made  up  annually 
as  at  the  day  of  in  each  year  and  submitted  to  the  partners  aloug 
with  the  valuation  witliin  three  months  after  the  said  day  of  ,  and 
shall  be  adjusted  and  signed  by  all  the  partners  within  two  months  after  said 

,  failing  which  it  shall  be  made  up  or  adjusted  by  or  under  the  direction 
of  the  arbiter  after-named  and  signed  by  him,  and  hia  signature  shall  bind  the 
partners  and  their  representatives.  Without  prejudice  to  his  other  powers, 
the  arbiter  shall  not  be  bound  by  the  valuation  made  by  the  managing 
partner  for  the  purpose  of  said  balance-sheet,  but  shall  be  entitled  to  obtain 
a  new  valuation  or  valuations  in  whole  or  in  part  from  such  valuators  as  he 
may  think  fit 

10.  The  shares  of  the  partners  in  profits  being  in  the  same  proportion  as 
their  shares  of  capital,  no  interest  shall  be  calculated  or  paid  on  capital. 

11.  The  stock  and  stocking  on  the  farm  shall  be  kept  up  to  at  least  the 
same  level  of  numbers  and  quality  as  at  present,  and  no  increase  in  valuation 
arising  from  increased  market  prices  shall  be  treated  as  profit.  The  balance- 
sheet  shall  always  before  any  profit  is  divided  show  capital  assets  to  the  amount 
of  the  said  sum  of  £  [capital  above]  over  and  above  the  profits  for 
the  year.  Any  decrease  in  valuation  of  capital  assets  shall  be  represented  by 
cash  in  bank  before  any  profit  is  ascertained,  and  the  balance  only  shall  be 
held  as  profit,  and  if  there  are  no  sums  or  not  sufficient  sums  available  for  this 
purpose,  no  distribution  of  profits  shall  be  made. 

12.  If  any  partner  should  become  notour  bankrupt  or  be  sequestrated,  or 
have  an  award  of  cessio  pronounced  ^;ainst  him,  or  grant  a  trust  deed  for 
behoof  of  his  creditors,  or  grant  any  assignation  or  other  deed  absolute  or  in 
security  of  or  affecting  his  share  and  interest  in  the  firm  or  any  part 
thereof,  or  suffer  any  diligence  to  be  used  affecting  his  share  and  interest 
in  the  firm  or  any  part  thereof,  or  do  or  suffer  anything  which  in  terms  of  the 
lease  or  otherwise  may  bring  the  lease  to  an  end  or  may  entitle  the  landlord 
in  bis  option  to  terminate  the  lease,  such  partner  (hereinafter  referred  to  as 
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"the  defaulting  partner")  efaall,  but  only  in  the  option  of  the  majority  of  the 
other  partners  [the  said  A.  being  a  »ine  quo  non  of  such  majority  in  the 
event  of  the  defaulting  partner  being  other  than  the  said  A.]  ceaae 
to  be  a  partner  as  on  the  day  prior  to  the  date  of  such  bankruptcy, 
sequeetration,  cessio,  trust  deed,  assignation,  diligence,  or  other  thing  or  evenly 
and  the  other  partners  (in  proportion  inter  »e  to  their  then  eiisting  shares  in 
the  firm)  or  the  other  partner  if  only  one,  shall  within  three  months  of  the  thing 
or  event  coming  to  their  or  his  knowledge  have  the  option  of  acquiring  the 
share  and  interest  of  the  defaulting  partner  in  the  firm.  If  the  option  be 
exercised,  the  share  shall  be  acquired  aa  at  the  date  when  the  defaulting 
partner  ceased  to  be  a  partner.  The  price  shall  be  the  figure  at  which  the 
defaulting  partner's  share  and  interest  stand  in  the  balance-sheet  last 
preceding  the  date  of  intimation  of  option  to  acquire  it.  Deduction  shall  be 
made  of  all  sums  drawn  out  by  the  defaulting  partner  since  the  date  of  such 
balance-sheet.  As  to  the  time  of  payment  of  the  price,  the  other  partners 
may  postpone  payment  until  the  eipiry  or  termination  of  the  lease  [or  the 
first  break  available  to  the  tenants],  and  such  a  time  not  exceeding  one  year 
thereafter  as  may  or  might  enable  the  estate  to  be  realised.  Interest  sb&U 
run  at  [three]  per  cent,  per  aunum  on  the  price  and  the  balance  thereof  remain- 
ing unpaid  from  the  date  of  the  said  balance-sheet.  The  purchasing  partner 
or  partners  shall  give  promissory  notes  therefor  without  security,  and  in  die 
case  of  more  partners  than  one  purchasiog,  they  shall  give  their  joint  and  several 
promissory  notes  therefor  also  without  security.  On  final  payment  the  remaining 
partners  shall  produce  evidence  of  discharge  of  all  liabilities  existing  at  the  date 
when  the  defaulting  partner  ceased  to  be  a  partner,  and  of  all  rents  and  other 
obligations  under  the  lease  so  far  as  exigible  at  the  date  of  final  settlement,  and 
as  regards  the  future  obligations  in  the  lease  the  remaining  partners  shall  be 
bound  to  indemnify  the  defaulting  partner. 

13.  In  the  event  of  the  death  of  any  partner,  neither  his  heirs,  executors, 
representatives,  nor  any  one  claiming  by  or  through  such  deceased  partner 
shall  have,  as  against  the  will  of  the  other  partners,  any  right  to  be  admitted  as 
a  tenant  under  the  lease  or  aa  a  partner  in  the  firm,  the  surviving  partners  or 
partner  having  as  regards  the  share  of  the  deceased  partner  the  like  option  of 
acquisition  as  is  given  under  the  immediately  preceding  article  and  aa  the 
like  terms  and  conditions. 

14.  In  the  events  dealt  with  in  articles  12  and  13,  if  the  opticms 
of  purchase  thereby  given  be  not  exercised,  the  lease  shall  be  brought  to  an 
end  as  soon  as  is  possible  according  to  it«  terms,  or  in  the  option  of  the 
other  partners  even  earlier  on  such  terms  if  and  as  they  may  in  their 
uncontrolled  discretion  be  able  to  arrange  with  the  landlord.  In  this  case  the 
defaulting  partner,  or  the  deceased  partner  hie  estate  and  representatives, 
shall  remain  or  become  partners  until  the  lease  is  at  an  end  and  the  busineas 
wound  up,  but  shall  not  be  entitled  to  interfere  in  the  management.  The 
share  and  interest  of  the  defaulting  or  deceased  partner  shall  in  this  case 
remain  in  the  firm  until  the  termination  of  the  lease.  The  defaulting  partner 
or  the  deceased  partner  his  estate  or  representatives,  shall  in  this  case  be 
entitled  to  their  share  of  profits,  and  shall  bear  their  share  of  losses,  and  shall 
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be  liable  in  all  debts  and  obligationa  of  the  firm  contracted  and  to  be 
ooatracted  until  the  lease  is  at  an  eud  and  the  partnerehip  wound  up. 

15.  On  the  dissolution  of  the  partnership,  except  in  cases  of  purchase 
under  articles  12  and  13,  the  whole  assets  of  the  firm  shall  be  realised  as 
provided  in  the  lease,  or  by  public  roup  or  private  bargain,  but  book  debts 
Bhall  not  be  sold  until  one  year  after  dissolution,  in  which  interval  all  reason- 
able means  shall  be  taken  to  collect  them. 

16.  On  the  termination  of  the  lease  at  its  natural  expiry  or  at  any  earlier 
or  later  period,  any  of  the  partners  may  by  arrangement  between  himself  and 
the  landlord  become  sole  tenant  for  his  own  behoof,  or  any  two  or  more  of  the 
partners  roay  make  the  like  arrangement  for  their  own  behoof,  and  in  that 
event  they  may  acquire  the  stock  and  stocking,  or  any  part  of  it,  by  private 
purchase  by  valuation  in  terms  of  the  lease.  In  the  event  of  disposal  of  the 
stock  and  stocking,  or  any  part  thereof,  otherwise  than  in  terms  of  the  lease, 
any  of  the  partners  may  purchase  sam^  but  in  that  event  only  by  public 
roup. 

17.  All  ordinary  matters  of  management  shall  be  determined  by  a 
majority  of  the  surviving  and  solvent  partners  [the  sud  A.  being  a  sine  qvo 
turn  while  surviving  and  solvent  and  a  partner]. 

18.  The  whole  share,  right,  and  interest  oi  the  partners  in  the  lease,  farm 
stock,  stocking,  and  all  other  property  of  the  firm,  and  under  these  presents,  in 
any  event  and  in  any  manner  of  way,  shall  be  and  are  hereby  declared  to  be 
personal  property  and  personal  succession  only  ;  and  subject  to  the  rights  of 
purchase  hereinbefore  stipulated,  and  the  other  rights  of  the  firm  and  of  the 
other  partners,  each  partner's  share  is  hereby  destined  to  his  heirs  in  move- 
ables, subject  to  his  testementery  writings.  But  the  partners  and  their  whole 
estete,  heriteble  and  moveable,  and  their  heirs,  executors  and  representetives, 
all  jointly  and  severally,  are  and  shall  be  liable  to  implement  and  fulfil  all 
the  obligations  of  these  presents. 

19-21.  [Arbitration,  Tegistration,  and  teetiitg  dawee^.'] 


POWER  TO  ONE  OF  THE  PARTNERS  TO  INTRODUCE  AN 
ADDITIONAL  PARTNER,  BEING  HIS  SON 

The  said  A.  may  at  any  time,  while  be  remains  a  partner  and  the  firm  is 
solvent,  introduce  into  the  firm,  as  an  additional  partner,  any  one  of  his  sons, 
being  not  less  than  years  of  age  [and  duly  qualified]  j  and  if  he  should 

not  exercise  this  power  in  his  lifetime,  he  shall,  if  he  is  a  partner  at  the  time 
of  his  death  and  the  firm  is  solvent,  lie  entitled  to  do  so  by  testamentary 
writing  to  take  effect  after  his  death,  but  subject  in  either  case  to  the  follow- 
ing conditions : — 

(1)  If  such  additional  partner  be  introduced  in  the  lifetime  of  the  said  A., 
a  deed  shall  be  executed  between  the  said  A.  and  such  additional  partner, 
allocating  to  the  latter  a  definite  proportion  (not  being  less  than  one- 
nor  more  than  one-half)  of  the  said  A.'s  share  of  the  capitel,  property,  and 
future  profits  of  the  firm  as  then  existing,  except  only  the  share  of  interest  and 
profite  to  the  date  of  introduction  and  any  advance  by  the  said  A.  to  the  firm 
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in  addition  to  his  stipulated  share  of  capital ;  and  such  deed  shall  be  forthwith 
intimated  to  the  other  partners  or  partner,  and  a  Bigned  duplicate  thereof 
sh&ll  be  delivered  to  them  orfaim.  And  such  proportion  may  be  aubeequentl; 
increased  in  like  manner  from  time  to  time,  but  so  that  the  said  A.  ehall 
always,  while  he  remains  a  partner,  retain  one-half  of  his  present  share  and 
interest,  but  any  share  and  interest  so  retained  may  be  given  to  the  new 
partner  by  testamentary  writing. 

(2)  If  such  additional  partner  be  not  introduced  till  after  the  death  of 
the  said  A.,  it  shall  be  a  necessary  condition  of  his  appointment  that  the  said 
A.  ehall  bequeath  to  him,  or  otherwise  give  him  a  title  to,  the  whole  share  and 
interest  belonging  to  the  said  A.  in  the  firm  as  at  the  death  of  the  said  A., 
except  only  the  share  of  interest  and  profite  to  the  date  of  death,  and  any 
advance  by  the  said  A.  to  the  firm  in  addition  to  his  stipulated  share  of 
capital. 

(3)  Any  testamentary  appointment  or  bequest  must  be  intimated  to  the 
other  partners  or  partner,  together  with  a  written  acceptance  thereof  by  the 
new  partner,  within  months  after  the  death  of  the  said  A.,  failing  which 
the  appointment  or  bequest  shall  be  held  void  and  of  no  effect,  and  time  is  of 
the  essence  of  this  agreemenL 

(4)  The  new  partner  shall  hear  a  share  of  all  losses  corresponding  to  his 
share  of  profits,  and  a  like  share  of  all  liabilities,  whether  incurred  before  or 
after  the  date  of  his  introduction,  and  to  that  extent  the  said  A.  shall  there- 
upon be  relieved  in  a  question  with  all  the  other  partners. 

(5)  All  the  articles  of  these  presents  shall  be  binding  on  such  new  partner, 
and  he  shall,  if  required,  be  bound,  at  the  expense  of  the  firm,  to  execute  a 
deed  of  agreement,  obligation,  and  otherwise  to  that  effect  in  such  terms  as 
may  be  adjusted  or  as  may  be  settled  by  the  arbiter. 

Various  adjustments  may  be  required  on  other  articles  in  respect  of  this 
special  clause,  and  particularly— 

1.  If  there  is  an  article  as  to  extent  of  periodical  drawings  andaccnmula- 
tion  beyond  a  certain  figure,  it  may  be  proper  to  add  to  it : — 

If,  iu  terms  of  the  ptowers  contained  in  article  ,  the  said  A.  introduces 

an  additional  partner  in  his  lifetime,  the  above  figures  as  to  the  quarterly  and 
maximum  annual  amoimts  to  be  drawn  by  the  said  A.  shall  be  apportioned 
between  him  and  such  additional  partner  in  the  same  proportions  as  the  share 
of  the  said  A.  in  the  firm  in  terms  of  said  article. 

2.  The  article  regarding  the  death  of  a  partner  will  be^  with  a 
qualification  : — 

Subject,  in  the  case  of  the  said  A.,  to  the  power  contained  in  article  , 

if  the  same  should  be  exercised  and  come  into  force. 

3.  If  on  dissolution  the  assets  are  to  be  offered  to  the  partners  in  order, 
provision  must  be  made  for  giving  the  new  partner  such  option,  but  in  the 
last  place. 

DEED  ON  INTRODUCTION  OF  THE  ADDITIONAL  PARTNER 
It  is  agreed  between  the  parties  following,  namely,  (1)  A.,  (2)  B.,  (3)  C^ 
and  (4)  D.,  in  manner  following,  namely  ; — 
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Whereas  these  presentB  are  supplemental  to  the  contract  of  oo-partaery 
entered  into  between  the  said  A.,  B.,  and  C,  dated  ,  which  is  here 

specially  referred  to  and  held  as  repeated  brevUaiit  eaiua,  under  which 
contract  the  said  A.,  B.,  and  C.  are  carryiiig  on  the  businesB  therein 
referred  to: 

And  whereas  the  said  D.  is  a  son  of  the  said  A.,  and  is  OTer  years  of 

age  [and  is  duly  qualified  to  be  a  partner  in  the  said  busineBSJ  ; 

And  whereas  the  said  A.,  in  virtue  of  the  power  reserved  to  him  in  the 
said  contract  of  co-partnery,  has  resolved  to  introduce  the  said  D.  into  the 
firm  on  the  terms  underwritten  :  Therefore  it  is  agreed  as  f<illowB : — 

1.  The  said  A.  hereby  introduces  the  said  D.  as  a  partner  into  the  firm  of 
X.  &  Co.  under  the  said  contract  of  co-partnery,  and  that  as  from  the  [datt] 
for  the  remainder  of  the  endurance  of  the  partnership. 

2.  The  said  A.  hereby  assigns  to  the  said  D.  one-fourth  of  the  share  and 
interest  at  present  belonging  to  him  the  said  A.  in  the  capital,  property,  and 
profits  of  the  firm  as  from  the  said  [tfaje],  except,  that  is,  the  share  belonging 
to  the  said  A.  of  interest  and  proRts  to  the  said  \_date\  [and  also  reserving  to 
the  SEud  A.  the  sole  right  to  the  whole  of  the  advances  made  by  him  to  the 
firm  over  and  above  his  stipulated  share  of  capital].  Tiie  share  of  capital  and 
profits  at  present  belonging  to  the  said  A.  being  one-half  of  the  whole  capital 
and  profits  of  the  firm,  the  share  hereby  assigned  to  the  said  D.  is  one-eighth 
of  the  whole  capital  and  profits  of  the  firm,  and  as  from  the  said  \date\  the 
share  of  the  said  A.  therein  shall  be  three-eighths  instead  of  one-half. 

3.  The  said  D.  hereby  accepte  the  said  introduction  and  assignation,  and 
becomes  a  partner  in  the  said  firm  accordingly. 

4.  The  said  B.  and  C,  admit  that  the  said  introduction  and  assignation  are 
validly  made  in  terms  of  the  said  contract  of  co-partnery, 

5.  All  the  parties  agree  that  the  business  shall  be  carried  on  by  them 
under  and  subject  to  the  terms  of  the  said  contract  of  co-partnery,  by  which 
the  said  D.  and  all  the  other  parties  agree  to  be  bound  in  all  respecte ;  and 
particularly  but  without  prejudice  to  the  said  generality,  the  said  D.  shall 
bear  a  share  of  all  losses  corresponding  to  his  share  in  the  profits,  and  a  like 
share  of  all  liabihtiee,  whether  incurred  before  or  aft«r  the  said  date,  without 
prejudice  to  any  questions  between  the  said  A.  and  D.  as  to  whether  such  prior 
liabilities  should  not  be  set  against  prior  profits. 

6.  Further,  without  prejudice  to  the  said  general  adoption  of  the  said 
contract  of  co-partnery,  all  the  parties  name  ,  whom  failing  ,  as 
sole  arbiter,  to  deal  with  and  decide  not  only  the  matters  mentioned  in  the  said, 
contract  of  co-partnery  as  referred  to  him,  and  all  other  matters,  questions,  and 
duputes  which  may  arise  amongst  them  during  the  subsistence  of  the  partner- 
ship, but  also  all  other  matters,  questions,  and  disputes  which  may  arise 
amongst  them  or  their  representatives  after  Its  dissolution,  and  that  absolutely 
and  universally  without  any  limitation,  with  power  to  him  to  employ 
acconntauts  and  valuators  and  to  take  legal  and  other  skilled  advice,  and 
to  award  and  assess  damages :  And  they  consent  to  registration  of  the  said 
contract  of  co-partnery  and  these  presents,  and  all  decrees-arbitral,  interim 
and  final,  to  be  pronounced  under  the  reference  contained  in  the  said  contract 
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of  oo-portnery  and  those  preseats  for  preaervatioD  and  execution. — In  witness 
whereof. 


LEASE  (INCORPORATED  IN  CONTRACT  OF  CO  -  PARTNERT) 
BY  ONE  PARTNER  TO  THE  FIRM  OF  THE  BUSINESS 
PREMISES  1 

1.  While  Ownhb  is  a  Partner:  Gonditiohb  op  OmiiNABr  Lusi 

The  said  A.  hereby  lets  to  himself  and  the  sud  B.  and  0.  and  the 
Burvivors  of  them  (the  said  A.  being  always  one),  as  trustees  for  the  firm,  the 
[said]  premisee  [identify  Iviefly],  and  that  for  the  period  and  od  the  terms  and 
conditions  following,  namely  : — 

(1)  The  subjeots  are  hereby  let  for  the  period  during  which  the  sud  A. 
shall  continue  a  partner  of  the  firm. 

(2)  The  rent  shall  be  £  per  annum,  payable  at  the  terms  of 
Whitsunday   and   Martinmas   by  equal  [xirtions,  beginning  at  the  t«nn   of 

for  the  period  from  the  said  [beginning  of  partnerBhip]  to  that 
term. 

(3)  The  premises  shall  be  used  for  the  business  of  the  firm  only  :  Assignees 
and  sub-tenants  are  excluded. 

(4)  The  firm  accept  the  premises  as  in  good  tenantable  condition  and 
repair,  and  undertake  to  keep  and  leave  them  in  the  like  condition  and  repnir, 
ordinary  wear  and  tear  excepted. 

(5)  No  notice  shall  be  required  before  the  expiry  of  the  lease  in  terms  of 
this  article,  and  the  rent  shall  be  paid  to  the  date  of  eipiry  only. 

2.  For  the  Period  of  the  Partnersbif:  Firm  Patiko  all  Rates,  bio. 

The  said  A.  hereby  lets  to  himself  and  the  said  B.  and  C  and  the 
surrirors  and  survivor  of  them,  as  trustees  and  trustee  for  the  firm,  the  [said] 
premises  [identify'],  and  that  for  the  period  and  on  the  terms  and  conditions 
following : — 

(1)  The  subjects  are  let  for  the  period  of  years,  whether  the  said 
A.  shall  so  long  live  and  continue  a  partner  or  not. 

(2)  [As  above] : 

(3)  In  addition  to  the  said  rent,  the  firm  shall  pay  the  following  items ' 
[or  ntck  of  them  as  are  intendeil]  for  the  period  of  the  lease,  namely  : — 

(a)  The  feu-duty  of  £  : 

(6)  All  rates,  taxes,  and  assesaments  in  respect  both  of  property  and 
occupancy,  landlord's  property  tax  only  excepted : 

(<;)  The  premium  on  the  fire  insurance  of  £  on  buildings  and 

£  rent : 

(d)  All  repairs  which  they  may  desire. 
[Other  conditions  as  above.] 

>  This  will  reqiurea  lease  Btsuip.  ■  This  will  raqoire  to  be  considered  in 

the  stamp. 
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PROFITS  TO   EXECUTORS 


CLAUSE  PROVIDING  FOR  PAYMENT  TO  THE  EXECUTORS  OF 
A  DECEASED  PARTNER  OF  A  SHARE  OF  PROFITS  FOR  A 
LIMITED  PERIOD 

In  the  event  of  the  death  of  either  of  the  partners  while  the  businees  is 
carried  on  under  these  presents,  or  any  extension  or  other  modification  thereof, 
in  writing  or  otherwise,  then,  in  addition  to  all  other  sums  to  which  the 
executors  or  other  representatives  of  the  deceased  partner  may  be  entitled, 
the  survivor  shall  (subject  as  after  mentioned)  be  bound  to  pay  to  tbem,  for 
the  period  of  seven  years  after  such  death,  one-half  of  the  ahare  to  which  the 
deceased  would  have  been  entitled  of  the  profits  of  the  busioees  if  he  had 
survived  and  the  apportionment  of  profits  had  remained  the  same  as  at  his 
death,  but  that  subject  to  and  with  and  under  the  following  conditions  and 
regulations,  namely : — 

(1)  The  executors  or  other  representatives  of  the  deceased  partner  shall  be 
eutitied  to  see  the  balance-sheets  and  profit  and  loss  accounts  of  the  businees, 
and  to  obtain  all  information  and  papers  to  enable  them  to  judge  thereof. 
The  accounts  shall  be  made  up  each  year  on  the  anniversary  of  the  death,  and 
submitted  within  one  month  thereafter.  If  no  written  objection  is  stated 
within  one  month  after  the  accounts  are  submitted,  the  same  shall  be  final 
and  conclusive. 

(2)  One-half  of  the  annual  share  of  profits  shall  be  payable  within  one 
month  and  the  remaining  half  within  six  months  of  the  close  of  the  business 
year  to  which  they  relate,  with  interest  at  5  per  eenlum  per  annum  on  such 
instalments  only  from  the  respective  due  dates  thereof  till  paid ;  but  in  the 
event  of  payment  being  deferred  on  account  of  any  difference  as  to  the 
accounts,  the  arbiter  will  determine  whether  any  interest  shall  be  allowed, 
and  if  any,  then  at  what  rate  and  from  what  date. 

(3)  The  surviving  partner  shall  be  bound  to  continue  the  business  for  the 
said  period  of  seven  years,  unless  be  shall  commute  the  said  payments  as  after 
provided  for.  But  if  he  should  assume  a  partner  without  conunuting,  the 
share  of  such  partner,  not  exceeding  one-third  of  the  profits,  shall  be  deducted 
from  the  whole  net  profits  as  a  necessary  expense  of  carrying  on  the  business, 
and  the  remainder  shall  be  reckoned  the  whole  net  profits  for  the  purpose  of 
this  article. 

(4)  The  executors  or  other  representatives  of  the  deceased  partner  shall  not, 
either  as  such  or  as  individuals,  be  partners ;  nor  shall  they,  either  as  such  or 
as  individuals,  or  the  estate  of  the  deceased,  be  liable  as  such ;  and  without 
prejudice  thereto  the  survivor  shall  indemnify  them  and  the  estate  of  the 
deceased  against  all  losses  and  liabilities.  But  what  is  to  be  shared  is  net 
profit^  and  any  loss  in  one  year  may  be  set  against  profit  in  a  prior  or  sub- 
sequent year  of  the  said  seven  years ;  and,  if  necessary,  the  executors  or 
representatives  of  the  deceased  shall  repay  to  the  survivor  to  such  an  extent 
as  to  seeure  that  they  do  not  receive  more  over  the  whole  seven  years  than 
OD&-half  of  what  the  deceased  would  have  received  if  be  had  survived,  subject 
to  the  preceding  sub-clause. 

(6)  If  the  survivor  should  intend  and  be  about  to  sell  the  business  or  to 
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enter  ioto  partnership  (ae  to  which  the  executors  or  other  representatives  of 
the  deceased  maj  require  to  he  satisfied),  it  shall  be  in  bis  option  to 
commute  the  future  payments  under  this  article  on  the  following  terms  and 
conditions : — 

(a)  The  aunrlTor  shall  give  notice  to  the  executors  or  other  representatives, 
which  notice  shall  fix  a  date  of  commutation  (hereinafter  called  "  the  appointed 
date"),  not  being  more  than  six  weeks  after  the  date  of  the  notice. 

(b)  In  addition  to  the  commutation  money  there  shall  be  paid  the  share  of 
profits  as  aforesaid  to  the  appointed  date.  The  Bame  shall  be  ascertained  by 
a  special  balance-sheet  and  profit  and  loss  account,  and  shall  be  paid  so  soon  as 
ascertained,  with  interest  from  the  appointed  date  at  the  said  rate  till  paid. 

(c)  The  commutation  money  shall  be  four  times  the  annual  share  of 
profits  (that  is,  two  times  what  the  deceased's  annual  share  of  profits  would 
have  been),  calculating  the  net  annual  profits  on  the  basis  of  the  three  previous 
complete  business  years,  whether  before  or  after  death,  but  disregarding  any 
broken  period  between  the  death  of  the  deceased  partner  and  the  previous 
annual  balance,  unless  the  commutation  shall  be  made  when  there  are  less 
than  four  full  years  of  the  seven  years  unexpired,  in  which  case  the  commuta< 
tion  money  shall  be  the  annual  share  of  prolits  for  the  actual  unexpired  period, 
calculating  the  net  annual  profits  as  aforesaid,  but  under  discount  in  thia 
latter  case  at  the  rate  of  four  per  cent,  per  annum, 

(d)  The  commutation  money  shall  be  paid  so  soon  as  ascertained,  with 
interest  at  the  rate  of  five  per  cent,  per  annum  from  the  appointed  date  till 
paid ;  but  if  it  should  not  be  paid  within  three  months  after  the  appointed 
date,  the  commutation  shall,  in  the  option  of  the  executors  or  other  repre- 
sentatives of  the  deceased  partner,  be  treated  as  null  and  void,  unless  the 
arUter  shall  determine  that  the  delay  has  been  due  to  or  has  been  materially 
contributed  to  by  them. 

(6)  All  questions  between  the  surviving  partner  and  the  executors  or  other 
representatives  of  the  deceased  partner  under  this  article  are  hereby  declared 
to  be  included  in  the  general  clause  of  reference  and  submission  hereinafter 
contAined. 


MINUTE  OF  EXTENSION  OF  PARTNERSHIP 
It  is  agreed  between  A.  and  B.,  parties  to  the  foregoing  contract  of  co- 
partnery, that  the  same  shall  be  extended  from  the  Slat  day  of  December 
190  for  the  period  of  five  years,  namely,  to  the  Slat  day  of  December  190  , 
and  that  all  the  clauses  thereof  shall  apply  in  the  same  manner  as  if  the 
ordinal  endurance  thereof  had  been  ten  instead  of  five  years,  with  these  excep- 
tions, namely : — 

1.  The  said  B.  having,  as  is  hereby  acknowledged,  paid  in,  as  on  the  said 
dlst  December  190  ,  the  additional  sum  of  £  ,  the  parties  are 
interested  in  capital  as  from  that  date  in  the  proportions  following,  namely,  the 
said  A.  to  the  extent  of  three-fifths,  and  the  said  B,  to  the  extent  of  two-fifths. 

2.  For  said  extended  period  of  five  years  the  said  parties  shall  be  intereeted 
in  the  protits  and  liable  for  losses  in  the  like  proportions  of  three-fifths  and 
two-fifths.  —In  witness  whereof. 
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AGREEMENT    FOR     DISSOLUTION— ONE    PARTNER     RETIRING, 
THE    OTHER    TAKING    THE    BUSINESS    AT    A    VALUATION, 
PAYABLE  BY  INSTALMENTS. 
MiNDTK  OF  DiBBOLunoN  OP  Pabtnbrbbip  bvtwben  A.  (hbrbinaftbb 

OALLKD   UK    A.)   AND  B.    (HBREIKAFTEB  CALLED   Mb.  B.) 

Whereas  the  parties  entered  into  a  contract  of  co-partnery  dated  , 

bj  which  they  agreed  to  cany  on  the  busiDees  of  at  for. 

the  period  and  on  the  tenns  and  conditions  therein  stated,  and  the  same  has 

been  carried  on  accordingly  ap  to  the  [date]  under  the  firm-name  of  A.  &  B. ; 

Or, 

Whereas  the  parties  have  for  some  time  carried  on  business  as 
at  under  the  firm  name  of  A.  &  B.  without  any  written  contract 

of  co-partnery,  but  it  is  hereby  admitted  that  their  Hhares  were  equal  [or 
vlherwue]  ; 

And  whereas  Mr.  A.  baa  resolved  to  retire  fram  the  business  as  at  the  said 
[date],  and  Mr,  B.  is  to  continue  the  business,  and  matters  are  to  be  settled 
between  them  as  is  hereinafter  expressed ; 

And  whereas  all  the  assets  have  been  valued,  or  their  value  has  been 
adJQBted  between  the  parties  aud  to  their  satisfaction,  and  after  allowing  for 
all  debts  and  liabilities  affecting  the  firm,  the  free  balance  is  mutually 
adjusted  at  £  ,  which  does  not  include  the  goodwill  or  the  right  to  the 

firm-name,  for  which   together  an  additional  value  of  £  is  mutually 

Adjusted,  making  a  free  total  of  £  ; 

And   whereas  Mr.   A.'b  share   is  one-half,  being  £  ,  and  it  is 

arranged  that  the  same  shall  be  paid  in  four  instalments  at  six,  twelve, 
eighteen,  aud  twenty-four  months  after  the  said  [(/«<«],  with  interest  at  the 
rate  of  live  per  rent,  per  annum  on  the  said  sum  of  £  [his  half],  and  the 

balance  thereof  from  time  to  time  remaining  unpaid  from  the  said  [date]  till 
paid : 

Therefore  the  parties  hereby  agree  as  follows : — 

1.  The  partnership  is  dissolved  as  at  the  said  [cla^e],  as  at  which  data 
Mr.  A.  retires  tmd  Mr.  B.  takes  the  whole  business  and  assets. 

2.  Mr.  B.  is  to  pay  Mr.  A.  the  said  sum  of  £  in  instalments  aod 
with  interest  as  aforesaid,  for  which  inatalments  bills  are  now  delivered : 
Mr.  A.  accepts  the  same  in  full  satisfaction  of  his  share  of  the  capital,  property, 
goodirill,  and  profits  of  the  said  firm  and  business,  and  of  all  claims  in  any 
way  relating  to  the  said  firm  and  bu»ness,  saving  always  the  obligations  con- 
tsined  in  the  fifth  article  of  these  presents  underwritten. 

3.  Mr.  A.  will,  at  the  expense  of  Mr.  B.,  grant  and  concur  in  all  deeds  and 
documents,  if  any,  which  may  be  required  the  better  to  enable  Mr.  B.  to  obtain 
pmession  of  the  assets. 

4.  Mr.  A.  binds  himself  not  to  carry  on  business  as  a  in  , 
or  within         miles  thereof,  at  any  time  during  the  remainder  of  his  life. 

5.  Mr.  B.  binds  himself  to  relieve  and  indemnify  Mr.  A.  of  and  against  all 
debts  and  liabilitiee  of  the  said  firm  and  business,  and  to  produce  evidence  of 
dischai^  thereof  before  \date\ — In  witasss  whereof. 
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AGREEMENT  AMONGST  THREE  PARTNERS,  UNDER  WHICH 
ONE  RETIRES  AND  THE  TWO  OTHERS  TAKE  HIS  SHARE 
AND  CONTINUE  THE  BUSINESS 

It  IB  agreed  amongBt  the  parties  following,  namely,  (1)  A.,  (2)  B.,  and  (3) 
C,  in  manner  following  ;  That  is  to  say. 

Whereas  the  parties  entered  into  a  contract  of  co-partnery,  dated  , 

bj  which  they  ^eed  to  carry  on  the  business  of  at  for 

the  period  of  years  from  ,  and  on  the  terms  and  conditions 

therein  expressed,  and  under  the  firm-name  of  ,  and  the  business 

has  been  carried  on  accordingly  up  to  the  present  time  [or  etate  date] ; 

And  whereas  the  shares  of  the  parties  in  the  firm  are  as  follows  :  The  said 
A.,  four-uintlis ;  the  said  B.,  three-ninths ;  and  the  said  C,  two-ninths; 

And  whereas  the  said  A.  has  resolved  to  retire  from  the  business,  and  the 
said  B.  and  C.  are  to  continue  the  business,  and  all  the  parties  have  come 
to  the  agreement  hereinafter  expressed :  Therefore  they  hereby  agree  as 
follows : — 

1.  The  said  A.  ceases  to  be  a  partner  as  at 

2.  The  value  to  be  received  by  the  said  A.  for  his  whole  share  in  the 
capital,  property,  goodwill,  and  profits,  and  his  iDt«reat  in  the  firm-name,  and 
all  his  share  and  interest  otherwise  in  respect  of  the  firm,  is  the  following, 
namely : 

(1)  A  capital  sum  of  £  ,  to  be  paid  by  the  said  B.  and  G.  jointly 
and  severally  as  follows : — One-fourth  thereof,  being  the  sum  bt  £  , 
on  the  execution  of  these  presents,  the  receipt  of  which  the  said  A.  hereby 
acknowledges,  and  the  remaining  three-fourths  in  three  instalments  of  £ 
each,  payable  at  one,  two,  and  three  years  after  the  said  [date]  with  interest  at 
the  rate  of  five  per  cent,  per  annum  on  the  said  sum  of  £  and  the 
balances  thereof  outetanding  from  time  to  time  from  the  said  till  paid. 
The  said  B,  and  C.  have  given  their  joint  and  several  prooussory  notes  for 
the  said  three  postponed  instalments. 

(2)  An  annuity  or  yearly  sum  of  £  for  the  remainder  of  the  life 
of  the  8(ud  A.  from  and  after  the  said  [<fafe],  payable  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  banning  the  first  term's 
payment  at  the  term  of  ,  for  the  period  between  the  said  date  and 
that  term  and  the  next  term's  payment  at  the  term  of  for  the  half- 
year  to  that  term,  and  so  forth  half-yearly,  termly,  and  proportionally  there- 
after during  the  life  of  the  said  A.,  with  a  proportionate  part  for  the  period  to 
his  death  from  the  term  of  Whitsunday  or  Martinmas  last  preceding,  with 
interest  at  the  rate  of  five^er  eeiit.  per  annum  on  each  term's  payment  from 
that  term  till  paid,  which  annuity,  with  interest  as  aforesaid,  the  said  B.  and 
C.  bind  themselves  jointly  and  severally,  and  their  heirs,  executors,  and  repre- 
sentatives whomsoever,  all  jointly  and  severally,  without  the  necessity  of  dis- 
cussing them  in  their  order,  to  pay  to  the  said  A.  or  bis  assignees. 

3.  In  security'  of  the  capital  sums  and  annuity,  with  interest  thereof 
respectively,  all  referred  to  in  the  immediately  preceding  article,  and  all  the 

>  Thu  will  infer  mortgage  datj  in  addition  to  any  other  ituojA 
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other  obligations  in  these  preeenta  undertakeo  by  the  stud  B.  and  C.  in  favour 
of  tha  said  A.,  thej  hereby  aasigu  to  him  the  following,  namely  : 

(1)  All  tiieir  respective  shares,  rights,  and  iotereeta  ia  the  capital,  property, 
aod  profite  of  the  firm,  including  the  additional  shares  taken  by  them  on  the 
said  A.  ceasing  to  be  a  partner  as  aforesaid. 

{"2)  The  policy  of  assurance  by  the  X,  lusuraQce  Company  iii  favour  of 
the  said  B.  on  his  own  life  for  the  sum  of  £,  ,  numbered 

and  dated  ,  on  which  there  is  an  annual  premium  of  £■ 

payable  on  the        day  of  ,  with  all  bonuses,  present  and  Future. 

(3)  The  policy  of  assurance  of  the  said  insurance  company  in  favour  of  the 
said  C.  [at  before]. 

And  the  said  B.  and  C  bind  themselves  and  their  foresaids,  all  jointly 
and  Beverally  as  aforesaid,  to  keep  the  said  policies  in  force ;  and  they  grant 
power  to  the  said  A.  and  his  executors  and  assignees  to  receive  and  discharge 
all  sums  payable  in  respect  of  the  said  shares,  rights,  interests,  and  policies, 
and  in  case  of  default  in  payment  of  any  capital  sum  or  termly  payment  of 
annuity,  to  surrender  the  said  policies  and  bonuses,  or  to  sell  the  same  by 
public  roup  or  private  bargain,  after  one  month's  written  notice  of  intention 
to  surrender  or  sell  addressed  to  the  said  S.  and  C.  or  their  respective 
foresaids. 

4.  The  said  A  will,  at  the  expense  of  the  said  B.  and  C,  grant  and  concur 
in  all  deeds  and  documents,  if  any,  which  may  be  required  the  better  to  enable 
the  said  B.  and  C,  or  the  survivor,  or  their  foresuds,  to  obtain  possession  of 
the  assets  of  the  firm. 

5.  The  said  A.  binds  himself  not  to  carry  on  business  as  a  in  , 
or  within                miles  thereof,  at  any  time  during  the  remainder  of  his  life. 

6.  The  stud  B.  and  C.  bind  themselves  and  their  foreaaida,  all  jointly  and 
severally  as  aforesaid,  to  relieve  and  indemnify  the  said  A.  \<u  on  p.  121]. 

And  further,  the  said  B.  and  G.  hereby  agree  between  themselves  (but 
which  agreements  do  not  affect  the  said  A.)  as  follows,  namely  : — 

1.  They  acquire  the  share  and  interest  of  the  said  A.  in  the  capital, 
property,  goodwill,  profits,  firm-name,  etc.,  of  the  firm  inter  te  in  the  propor- 
tions following,  namely,  the  said  B.  three-fifths,  and  the  said  C.  two-lifths, 
being  in  proportion  to  their  previous  shares  in  the  firm,  so  that,  giving  effect 
thereto,  their  shares  in  the  firm  as  from  the  said  \d(Ue\  are  now  three-fifths 
and  two-fiftha  respectively. 

2.  They  admit  that  the  said  sum  of  £  paid  to  the  said  A.  on  the 
execution  of  these  presents  has  been  contributed  by  them  in  the  said  propor- 
ttons  of  three-fifths  and  two-fifths,  being  £,                 by  the  said  B.  and  £, 

by  the  said  C,  and  that  the  future  capital  sums  payable  to  the  said  A.  and 
the  aud  annuity  are  payable  by  them  inter  se  in  the  same  proportions. 

3.  The  hnstnese  shfdl  be  carried  on  by  them  in  terms  of  the  said  contract 
of  co-partnery  as  modified  by  these  presents,  and  with  this  alteration,  namely, 
that  the  period  of  endurance  of  the  partnership  is  hereby  extended  to  the 
[daU]. 

And  all  the  parties  hereto  consent  to  registration  hereof  for  preservation 
and  execution. — In  witness  whereof. 
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MUTUAL  DISCHARGE  ON  DISSOLUTION  <WHERE  THERE 
IS  NO  DEED  OF  AGREEMENT) 

We,  the  parties  following,  namely,  (first)  A.,  and  {eeoond)  B. :  Whereas 
these  presenta  are  Bupplemental  to  the  contract  of  co-partnery  entered  into 
between  ua,  dated  ,  which  ie  here  referred  to  and  held  as  repeated 

brevitatU  causa;  And  whereas  the  term  of  endurance  therein  specified  termin- 
ated on  ,  but  the  business  was  continued  by  us  thereafter  until  , 
as  at  which  date  we  agreed  to  dissolve  partnership  on  the  footing  that  I,  the 
said  A,,  should  take  over  the  assets  and  liabilities  at  valuation,  and  that  I, 
the  said  B.,  should  take  raj  share  in  cash,  to  be  paid  by  the  said  A. ;  And 
whereas  the  assets  and  liabilities  have  been  valued  to  our  mutual  satisfaction, 
and  the  net  amount  of  the  vntuation  is  X  ,  as  appears  from  the 
state  annexed  and  signed  as  relittive  hereto  ;  And  now  seeing  that  I  the  said 
A.  have  received  the  said  assets,  and  the  firm's  books,'  and  that  I  the  said  B. 
have  received  from  the  said  A .  the  sum  of  £  ,  being  one-half  of  the  said 
sum  of  £  ,  as  we  liereby  respectively  acknowledge :  Therefore,  in  the 
first  place,  we  mutually  discharge  each  other  of  all  claims  arising  out  of,  or 
in  any  manner  of  way  in  connection  with,  the  said  contract  of  copartnery 
and  extension  thereof  and  the  business  carried  on  thereunder  and  the  winding 
up  of  the  same,  saving  always  the  obligations  hereinafter  contained ;  In  the 
tecond  place,  I,  the  said  A.,  bind  myself  and  my  heirs,  executors,  and  repre- 
sontatives  whomsoever,  without  the  necessity  of  discussing  them  in  their 
order,  to  relieve  and  indemnify  the  said  B.,  and  his  heirs,  executors,  and 
representatives  whomsoever,  of  and  against  all  liabilities  of  and  in  connection 
with  the  said  business,  of  whatever  number,  nature,  or  amount  the  same  may 
be  [or  the  liabilities  detailed  in  the  said  state  annexed  and  signed  as  relative 
thereto],  and,  so  far  as  not  already  done,  to  exhibit  discharges  thereof  [so  far  as 
known],  within  six  months  from  this  date,  and  also  to  relieve  and  indemnify 
the  said  B.  and  his  foresaids  of  and  against  all  expenses  whioh  he  or  they  may 
incur  in  connection  with  any  such  liabilities  [or  the  said  liabilities,  declaring 
that  all  other  liabilities  if  any  of  or  in  connection  with  the  said  businees  shall 
be  borne  by  us  equally] :  In  the  third  place,  I,  the  said  B.,  bind  myself  and 
my  foresaids  to  grant,  at  the  expense  of  the  sud  A.  and  his  foresaids,  such 
other  deeds,  if  any,  as  may  be  necessary  for  giving  them  an  effectual  title  to 
the  sud  asseta  or  any  part  thereof,  or  enabling  them  to  deal  with  the  same, 
or  to  receive  and  disoharge  the  proceeds  thereof;  but  declaring  that  these 
presents  by  themselves  alone  shall  be  a  sufficient  irrevocable  mandate  and 
authority  to  all  persons  to  pay  and  make  over  to  the  said  A.  and  his 
foresaids  all  debts  and  other  assets  due  or  belonging  to  the  said  firm :  And,  m 
the  fourth  place,  it  is  admitted  that  goodwill  is  not  amongst  the  assets  paid 
for  and  taken  over  aa  aforesaid,  and  that  neither  party  is  to  be  entitled  to  use 
the  firm-name  of  A,  &  B.,  under  which  the  said  business  was  carried  on  by  us, 
or  to  use  the  name  of  the  other :  And  we  warrant  these  presents  to  each  other 
absolutely. — In  witness  whereof. 

'  When  a  retail  bamneas  ie  «o1d  withont  entitled  to  the  books.  Morrimm  v.  It., 
limitatioD  or  ttBtriction,   the  purchaaer  is      IBOO,  S  F.  882. 
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MISCELLANEOUS — SHARES,    BOOK  DEBTS,    BUILDINO  CONTRACl', 
TRUST-DEED  FOR  CRBDIT0B3,  GENERAL  DISCHARGE 

I.  Salb  op  Shakes 
In  connection  with  salee  of  this  kind,  there  are  several  special  matters 
which  should  be  attended  to. 

Uncalled  Oapital — When  there  is  a  liability  on  the  shares  for 
nncalled  capital,  the  seller  will,  under  the  Companies  Acta,  be  liable, 
under  certain  limitations,  for  one  year  after  his  name  is  off  the  register. 
In  view  of  this,  three  things  are  to  be  noted ; — 

1.  Purehaatr's  Sdvmey. — The  seller  may  stipulate  that  he  may  require 
to  be  satisHed  on  this  head.  But  it  is  to  be  kept  in  view  that  this  is 
an  obnoxious  condition  and  may  have  a  most  prejudicial  effect.  A 
power  to  the  exposer  to  cancel  the  sale  may  work  better. 

2.  Veto  on  tub-eales. — In  like  manner  it  is  the  seller's  interest  that 
his  solvent  purchaser  when  found  should  take  the  transfer  in  his  own 
name,  and  therefore  there  may  be  a  condition  u^inst  sub-selling. 

3.  Regisiraii<m.—Y'mtA\y  the  seller  is  concerned  to  see  that  the 
purchaser  goes  on  the  register  in  respect  of  all  the  shares  sold,  and  does 
so  at  once;  for  the  sooner  he  does  the  sooner  the  seller's  year  of 
contingent  liability  will  expire.  Tlie  purchaser  may  be  taken  bound  to 
produce  proof  within  a  short  limited  time  of  the  registration  of  his  title. 

Fie-emptioiL — It  is  now  very  common  to  find  in  articles  of  associa- 
tion a  right  of  pre-emption  in  favour  of  the  directors  or  their  nominees,  or 
a  right  of  rejection  of  a  proposed  transferee  with  or  without  conditions. 
These  clauses  must  of  course  be  carefully  considered  before  the  shares 
are  offered  for  sala  If  the  right  is  to  be  waived,  a  letter  or  resolution 
to  that  effect  will  be  obtained.  Otherwise  the  seller  must  be  careful  to 
avoid  a  claim  of  damages  at  the  instance  of  the  purchaser  on  the  ground 
of  bad  delivery.  The  nature  of  the  clause  to  be  inserted  will,  of  course, 
depend  on  the  terms  of  the  articles  of  association.  Further,  it  will  be 
kept  in  view  that  the  seller  may  desire  to  test  the  question  with  the 
company.  But,  (^ain,  if  the  company's  refusal  be  based  on  the 
purchaser's  financial  position,  there  appears  no  reason  why  there  should 
be  any  liability  on  the  seller.     A  su^ested  form  is  given  on  p.  129. 
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Other  Bestrictive  B«gfulations. — Though  the  pre-emption  or 
power  of  rejection  is  the  moat  important  fetter  usually  found  in  articles 
of  association,  there  are  many  others,  and  the  proper  course  is  a  perusal 
of  the  articles  and  an  enquiry  of  the  company  whether  there  are  any 
regulations  affecting  the  r^ht  of  transfer  or  creating  any  difficulty  in 
the  way  of  what  is  in  the  particular  case  proposed  to  be  done.  Amongst 
these  other  regulations  the  following  may  he  mentioned,  viz. : — 

Amount. — It  is  not  uncommon  to  find  a  minimum  prescribed,  i.e. 
that  no  transfer  will  be  passed  for  lees  than  say  £100  stock,  or,  again, 
that  a  debenture  bond  may  not  be  assigned  in  parts. 

Liability  for  OaJls. — In  the  case  of  partly  paid  shares,  it  wiU  be 
stipulated  that  the  purchaser  is  to  pay  any  call  which  has  been  made, 
and,  in  any  case,  any  call  which  may  be  made  after  the  date  of  the 
conditions  of  sale,  or  if  it  should  be  paid  by  the  seller,  then  that  the  pur- 
chaser shall  repay  it  with  interest. 

Question  of  Expen^a. — The  rule  of  the  Stock  Exchai^  is,  that 
the  parties  pay  their  respective  expenses  and  the  purchaser  pays  the 
stamp  duty  and  the  fee  for  registration.  It  will  be  just  as  well  to  make 
this  express  In  detail  and  not  merely  by  reference  to  the  rules  of  the 
Exchange. 

Warrandice. — There  appears  no  reason  why,  even  in  the  case  of 
shares,  there  should  not  be  an  express  clause  of  qualified  warrandice  if 
desired.  But  if  so,  of  course,  the  conditions  of  sale  must  expressly  pro- 
vide for  it.  More  particularly  when  a  company  is  in  liquidation  it  may 
very  well  be  that  the  seller  has  been  a  party  to  some  resolution  or 
arrar^ment  affecting  his  r^hts  as  a  share-  or  debenture-holder  which 
might  be  held  to  be  a  breach  of  even  warrandice  from  fact  and  deed. 

Payment  of  Price, — This  will  usually  be  within  a  very  few  days 
after  the  sale,  but  care  should  be  taken  that  there  is  time  to  obtain  the 
seller's  signature  to  the  transfer,  so  as  to  avoid  the  possibility  of  any 
claim  at  the  instance  of  the  purchaser  on  the  ground  that  he  has  l(«t  the 
market,  or  has  incurred  liahihty  in  connection  with  a  re-sala 


CONDITIONS  OF  SALE  OF  FULLY-PAID  SHARES  ^ 

Conditions  of  sale  of  100  ehares  of  £\,  each  bearing  to  be  fully  paid,  of  the 
X.  Company  Limited,  numbered  I  to  100,  both  inclu^ve,  which  ah&ree  (herein- 
after referred  to  as  "  the  shareB  ")  are  to  be  exposed  to  sale  by  auction  by  A. 
within  [p^c^]  on  the  day   of  at         o'clock   aftemoou,  or  at 

such  other  time  and  place  as  the  sale  may  be  altered  or  adjourned  to,  and  that 
under  the  following  couditions  or  such  other  conditions  as  may  be  inserted  in 
any  minutes  to  follow  hereon  -. — 

1.  The  shares  are  to  be  exposed  to  sale  by  public  roup  in  one  lot,  or  in 
ADj  other  number  of  lote  of  such  number  or  varying  number  of  shares  reepec- 

'  This  form  will  readily  be  altered  to  suit  a  sale  of  debentures, 
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livelj,  at  the  upeet  price  of  ptr  share,  or  at  such  other  upaet  price,  all  u 

shall  be  specified  in  any  minutes  to  follow  hereon  for  as  may  be  declared  bj  the 
judge  of  the  roup  at  the  roup  whether  there  be  any  minutes  annexed  hereto 
or  not].  Each  offerer  shall,  if  and  when  required,  subscribe  his  offer,  and 
whether  he  subscribe  or  not,  he  shall  be  bound  for  the  sum  per  share  offered 
by  him  on  the  couditions  expressed  herein  and  in  any  minutes  annexed  hereto. 
If  there  be  more  offerers  than  one  for  the  shares,  or  for  any  lot,  each  successive 
offer  shall  exceed  the  immediately  preceding  one  by  at  least  the  sum  of  , 

and  the  offerer  offering  the  upset  price,  or  in  case  of  more  offerers  than  one,  the 
highest  offerer,  shall  be  preferred  to  the  purchase. 

2.  The  shares  are  exposed  taiUum  et  tale  as  they  exist  and  as  the  exposer 
has  power  to  sell  the  same  and  not  otherwise.  The  purchaser  or  purchasers 
and  all  offerers  by  oSering  at  the  roup  shnll  be  held  to  have  satisfied  themselves 
r^arding  the  shares  and  the  exposer's  title  and  power  of  sale,  and  on  all  matters 
and  questions  of  fact  and  law,  and  on  all  matters  and  things  whatever,  and  to 
be  satisfied  and  ready  if  preferred  to  the  purchase  to  complete  the  same  and 
to  accept  a  transfer  from  the  exposer  by  himself  alone,  and  to  pay  the  price 
to  the  exposer,  all  in  terms  of  these  conditions  and  any  minutes  annexed 
hereto,  without  any  question,  objection,  requisition,  or  condition  of  any  kind 
whatever. 

3.  The  price  or  pric^  shall  be  payable  to  the  exposer  within  [^^^tue]  before 
o'clock  noon  on  the  day  of  with  a  fifth  part  further  in 

name  of  liquidate  damages  and  expenses  in  case  of  failure  in  punctual 
payment,  and  with  interest  at  the  rate  of  five  '  per  centum  pur  annum  from  the 
said  day  of  until  payment. 

4.  If,  in  point  of  fact,  the  price  of  the  shares  or  of  any  lot  he  not  punctually 
paid  before  o'clock  noon  on  the  said  day  of  ,  the  purchaser 
shall,  but  only  in  the  option  of  the  exposer,  forfeit  his  purchase,  and  be  liable 
to  the  exposer  in  one-fifth  part  of  the  price  offered  by  him  in  name  of  liquidate 
damages,  which  option  the  exposer  may  declare  and  intimate  after  any  interval, 
and  notwithstanding  anything  that  may  have  intervened.  In  the  event  of  the 
exposer  intimating  to  the  immediately  preceding  offerer  that  the  highest 
offerer  has  failed  in  implementing  his  purchase  and  that  his  purchase  has  been 
forfeited,  and  requiring  such  immediately  preceding  offerer  to  fulfil  his  offer, 
then  such  immediately  preceding  offerer  shall  be  deemed  the  purchnser  and  be 
bound  to  pay  the  price  within  three  days  after  the  intimation  to  him,  with 
interest  thereafter  and  penalty  as  aforesaid,  and  so  forth  through  the  whole 
course  of  the  offerers  until  these  conditions  be  fulfilled,  the  only  limitation  as 
to  time  iu  this  respect  being  that  any  offerer  who  shall  not  within  fourteen 
days  after  the  roup  have  received  an  intimation  requiring  him  to  fulfil  bis  offer 
shall  thereafter  be  free.  In  no  case  shall  any  offerer  unless  preferred  at  the 
roup  have  any  right  or  claim  to  be  preferred. 

5.  Upon  due  payment  of  the  price  [of  each  lot  respectively],  with  interest 
and  penalty  if  any,  the  exposer  shall  grant  a  transfer  to  the  purchaser. 
The  expoeer  shall  grant  uo  warrandice  and  none  shall  be  implied.  Along 
with  tiie  transfer  the  expoeer  will  either  deliver  the  share  certificate,  or  a 

'  Or  higher  if  to  correspond  with  the  return  from  the  sharee. 
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certificate  b;  the  aeoretary  or  other  official  of  the  company,  that  a  share 
oortifioate  oovering  the  shares  in  question  is  with  the  company. 

6.  The  expoaer  is  to  reoeive  the  diridend  payable  on  ,  and  any 
purchaser  who  may  receive  the  dividend  on  the  shores  purohased  by  him  shall 
forthwith  repay  same  to  the  eiposer  without  deduction. 

7.  The  exposer  ahall  be  entitled  to  have  in  the  transfer  either  a  general 
reference  to  and  adoption  of  these  oonditions  or  a  detailed  insertion  of  any  or 
all  of  the  conditions  herein  contained  or  both.  But  in  any  case  theee  preranta 
express  the  terms  of  the  contract  binding  on  both  parties,  except  in  so  far  as 
the  same  may  be  expressly  and  in  tenna  altered. 

S.  Each  party  shall  pay  his  own  expenses,  and  the  purchaser  or  each 
purchaser  respectively  shall  pay  the  whole  stomp  duty  and  the  expense  of 
completing  his  title. 

9.  ,  auctioneer  in  ,  shall  be  Judge  of  the  roup  with  all  usual 

poweis,  including  power  (first)  to  determine  whatever  questions  and  differences 
may  arise  between  the  exposer  and  offerers,  or  among  the  offereis  themselves 
in  relation  to  the  roup;  (second)  to  adjoura  the  roup  from  time  to  time;  and 
(third)  to  prefer  the  h^hest  offerer  to  the  purchase  in  manner  above  specified. 

Lattly.  All  qiiestioos  between  the  exposer  and  purchaser  [or  purchaaere] 
and  offerers  regarding  the  meaning  of  these  conditions,  or  the  implement 
thereof,  are  submitted  to  the  amicable  decision  of  X.,  whom  failing 
v.,  as  sole  arbiter,  and  whatever  the  arbiter  shall  determine  in  the 
premiseB,  the  exposer  hereby  binds  himself  and  the  purchaser  [or  purchasers] 
and  offerers  by  offering  bind  themselves  and  their  respective  heirs,  executors 
and  representatives  without  the  tienefit  of  discussion,  to  implement  and  fulfil 
to  each  other. — In  witnetta  whereof, 

SHORTER  FORM  OF  CONDITIONS  OF  SALE  OF  FULLY-PAID 
SHAKES 

Title  [(u  in  preceding  form].  1.  The  shares  ahall  be  put  up  in  one  lot 
or  in  such  lots  and  at  such  upset  price  per  share  for  each  lot  respectively, 
all  as  may  be  declared  by  the  judge  of  the  roup  at  the  roup.  Each  offerer 
shall  subscribe  his  offer  if  required,  but  he  shall  be  bound  whether  he  subscnbes 
or  not. 

2.  The  sale  is  aubject  to  the  rules  of  the  Stock  Exchange,  except 
if  and  so  far  as  altered  by  these  conditions. 

3.  [At  in  preceding  fonn.] 

i.  ,  auctioneer  in  ,  shall  be  judge  of  the  roup. — In  witness 

whereof. 

CONDITIONS  OF  SALE  OF  PARTLY-PAID  SHARES 
Title.  Omit  "bearing  to  be  fully  paid,"  and  my,  ou  each  of  which 

per  share  bears  to  have  been  paid. 
1-2.  \A>im]>p.  12G-7.] 
3.  The  exposer  shall  be  entitled  [without  reason  assigned]  to  cancel  any 

sale  by  letter  signed  by  himself  or  his  agent  addressed  to  the  purchaser  and 
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posted  within  seven  days  after  the  Bale,  and  in  the  event  of  cancellation  under 
this  article  do  claim  shall  exist  or  arise  on  either  side. 

4.  Each  purchaser  shall  be  bound  to  produce  to  the  ezposer,  within  seven 
days  after  the  sale,  evidence  of  his  solvency  to  the  satisfactim  of  the  eiposer, 
of  which  the  ezpoeer  shall  be  sole  judge,  failing  which,  and  without  prejudice 
to  the  immediately  preceding  article,  the  eiposer  shall  be  entitled  to  cancel 
the  sale  by  letter  as  aforesaid,  which  may  be  posted  at  any  time ;  and  in  the 
event  of  cancellation  under  this  article  the  purchaser  shall  be  liable  in 

per  share  of  liquidate  damages. 

5.  Each  purchaser  shall  pay  the  call  of  per  share  payable  on  , 
and  all  subsequent  calls  on  the  shares  purchased  by  him  and  all  interest 
thereon. 

6.  [No.Z,p.  127.] 

7.  [No.  4,  p.  127.] 

S.  Upon  due  payment  of  the  price  of  each  lot  respectively,  with  interest 
and  penalty  if  incurred,  and  provided  the  purchaser  shall  have  fulfilled  his 
obligations  under  these  presents,  the  ezposer  shall  grant  a  transfer  to  the 
purchaser,  but  not  to  any  sub-purchaser  from  or  nominee  of  the  purchaser, 
nor  to  anyone  hut  the  purchaser  himself.  The  eiposer  shall  grant  no  narmn- 
dice.  [Continue  as  in  No.  5,  p.  127,]  The  purchaser  shall  register  his 
transfer  and  go  on  the  company's  register  in  respect  of  the  shares  purchased 
by  hioi  within  ten  days  of  the  sale,  and  shall  forthwith  produce  evidence 
thereof  to  the  eiposer. 

d.  [7b  the  end.  Not.  6  and  subsequent  articles  on  p.  128,} 

CLAUSE  AS  TO  REJECTION  OF  TRANSFEREE 
If  the  company  shall  decline  to  register  the  purchaser  or  any  purchaser 
on  the  ground  of  any  regulation  of  the  company  authorising  them  so  to 
decline,  such  purchaser  shall  (subject  as  aftermentioned)  be  entitled  to 
require  the  ezpoeer  to  return  the  price  and  interest,  if  any  paid,  with  interest 
at  bank  deposit  receipt  rate  on  price  and  interest  from  the  day  following 
the  dates  on  which  the  same  were  paid  until  the  date  of  repayment,  but 
interest  shall  be  payable  only  if  that  interval  be  such  that  bank  deposit 
receipt  interest  has  or  would  have  become  payable,  and  in  exchange  for  such 
repayment  the  purchaser  shall  hand  back  the  transfer  and  share  certificate  if 
delivered  to  him.  The  eiposer  shall  also  repay  the  stamp  duty  on  the 
transfer  in  exchange  for  a  mandate  addressed  to  the  Commissioners  of  Inland 
Revenue,  requesting  them  to  repay  the  stamp  duty  to  the  eiposer.  But 
notwithstanding  the  foregoing,  the  purchaser  shall  be  bound  if  required  by 
the  eiposer  to  grant  a  transfer,  assignation,  or  other  document  in  favour  of 
any  third  person,  such  document  bearing,  if  desired  by  the  eiposer,  that  the 
purchaser  has  received  the  money  from  such  third  person,  and  transferring 
the  shares  and  assigning  all  rights  and  claims  on  account  of  the  rejection  by 
the  company,  it  being  made  clear  that  the  purchaser  incurs  no  warrandice 
other  than  warrandice  from  his  own  facts  and  deeds  only.  In  order  to 
entitle  the  purchaser  to  return  of  his  price,  he  must  fulfil  all  the  following 
conditions  in  addition  to  the  forgoing,  viz. : — (1)  he  must  make  bis  demand 
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in  writiDg  within  thirty  days  after  he  pays  the  price  [or,  before  gpecifying  a 
date\ ;  (2)  he  must  at  the  same  time  produce  evidence  that  the  company  have 
declined  to  raster  bis  transfer  on  the  ground  of  some  regulatioD  as 
aforesaid ;  and  (3)  the  ground  of  declinature  to  register  must  not  be  the 
financial  position  of  the  purchaser.  No  purchaser  shall  have  any  cbum 
against  the  eiposer  on  account  of  the  company  dechning  to  register  his 
transfer  except  only  as  specified  in  this  article  and  subject  to  all  the  terms 
and  exceptions  foresaid. 

II.  Sale  of,  and  Secority  ovbb,  Book  Debts 
Sale  by  Trustee  in  Sequestration. — ^Aa  sales  of  this  kind  are 
most  commonly  made  in  bankruptcy,  it  is  assumed  that  that  is  so  in  the 
following  forms.  But  theBe  may  be  readily  adapted  to  other  cases.  As 
regards  sequestrations,  attention  will  be  paid  to  the  terms  of  s.  136  of 
the  1856  Act.  The  requirements  are  (1)  that  one  year  must  have  elapsed 
from  the  deliverance  actutdly  aiairding  sequestration;  (2)  there  ought 
to  be  a  minute  of  the  trustee  and  commissioners  after  the  expiry  of  the 
year  bearing  that  it  appears  to  them  to  be  expedient  to  sell  the  out- 
standing book  debts  and  Sxing  a  date  for  holding  a  meeting  of  creditors 
to  consider  it ;  (3)  Gazette  notice  of  the  meeting  ;  (4)  circulars  by  poet 
to  the  creditors  fourteen  days  before  the  meeting,  stating  time  and  place 
of  meeting  and  a  valuation  of  the  debts ;  (5)  a  resolution  by  three-fourths 
m  value  of  the  creditors  at  the  meeting  in  favour  of  a  sale,  stating 
whether  to  be  sold  in  whole  or  in  lots,  and  what,  if  any,  advertisementa 
are  to  be  made  beyond  the  Gazette ;  (6)  advertisement,  om  monih  before 
the  sale,  once  in  the  Gaxelte,  and  in  such  other  papers  if  any  as  the 
creditors  shall  have  appointed.  Note  that  in  view  of  the  wording  of  the 
section  in  this  respect  the  resolution  of  the  creditors  should  be  cai«fully 
expressed  as  to  the  advertisements,  e^.  one  in  the  Gazette  and  one  in  each 
of  the  (other  papers),  all  at  least  one  month  previous  to  the  sale,  and  such 
further  advertisement  during  the  currency  of  that  month  as  the  trustee 
may  think  fit ;  and  (7)  the  sale  must  be  by  public  roup. 

Assignation  or  Mandate. — When  many  debts  are  sold  probably 
the  most  convenient  method  will  be  to  have  a  short  formal  assignation 
referrii^  to  an  inventory.  If  the  debts  have  been  exposed  to  public 
roup,  there  will  no  doubt  be  an  inventory  with  reference  to  the  articles, 
and  it  may  serve  ^ain  for  the  assignation.  To  that,  however,  there 
ia  this  objection,  that  it  is  not  so  convenient  if  it  be  desired  to  record 
the  ass^uation  for  preservation.  Another  method  is  to  have  the 
inventory  annexed  to  the  articles,  and  then  to  make  the  assignation  a 
further  annexment,  which  enables  it  to  be  very  short,  as  shown  on 
p.  133. 

Finally  it  is  not  strictly  necessary  to  have  an  assignation  at  all,  for 
if  copies  of  the  accounts  are  made  out,  orders  for  payment  may  be 
written  thereon  in  the  form  given  on  p.  132.     An  advant^e  of  this  is 
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that  s  Id.  Btamp  is  sufficient  on  each  order,*  whereas  an  assignation  of 
course  requires  the  ordinary  conveyance  on  sale  duty  of  lOa.  per  eeni. 
on  the  price.  An  objej^tion  is  that  it  involves  copying  out  the  accounts, 
if  not  ah^ady  done. 

Decrees;  Diligenca — If  decree  has  been  obtained  or  diligence 
done  in  any  of  the  cases,  there  should  be  a  special  assignation,  as  to 
which  see  p.  25. 

WarraQdice. — In  the  ordinary  case  of  a  general  sale  of  book  debts 
warrandice  of  any  kind  appears  to  be  inadmisBible  from  the  seller's 
point  of  view.  At  the  same  time  ho  will,  of  course,  make  it  clear  in 
which  cases  if  any  he  has  obtained  payments  on  account,  and  the 
amount  of  these.  The  case  of  debts  payable  by  weekly  or  other 
frequent  instalments  is  somewhat  special.  It  appears  that  in  these 
cases  it  is  not  uncommon  to  make  it  a  condition  that  the  seller  is  to 
retain  all  sums  collected  by  him  after  the  inventory  is  made  up  and 
before  the  sale.  This  seems  very  objectionable  and  undesirable.  If 
the  collection  cannot  be  interrupted  (as  to  which  there  may  be  diffi- 
culties), a  condition  can  be  inserted  that  there  shall  be  deducted  from 
the  price  all  sums  if  any  collected  by  the  seller  on  account  of  any  of 
the  debts  between  the  specified  date  at  which  the  inventory  was  made 
up  and  the  date  of  actual  payment  of  the  price,  under  deduction  of  such 
specified  percentage  as  may  reasonably  meet  expenses  of  collection,  and 
that  the  seller  shall  give  particulars  of  these  items,  but  without  vouchers, 
his  bare  Statement  being  all  that  the  purchaser  is  to  be  entitled  to. 

ARTICLES  OF  ROUP 
Articles  of  Roup  of  the  book  dehte  specified  in  the  inventory  signed  as 
rel&tive  hereto,  if  and  so  far  aa  the  same  subsist,  and  are  resting  owing  to  and 
may  be  sold  by  A.,  as  trustee  on  the  aequeetrated  estate  of  B.,  conform  to 
aot  and  warrant  of  confirmation  by  the  Sheriff  of  ,  dated  at 

on  ,  with  interest  if  any  due  on  the  said  debts,  and  which  debts, 

subject  as  aforesaid,  are  to  be  exposed  to  sale  by  public  roup  by  the  scud  A, 
as  trustee  foresaid  (hereinafter  called  "the  ezposer"),  vith  consent  of  C,  D., 
and  E.,  the  conmiissioners  on  the  said  sequestrated  estate,  within  , 

on  ,  at  o'clock  afternoon,  or  at  such  other  time  or  place  aa 

the  roup  may  be  adjourned  to,  and  that  under  the  following  conditions  or 
such  other  conditions  as  may  be  inserted  in  any  minutes  to  follow  hereon : — 

1.  The  said  debts,  subject  as  aforesaid,  are  to  be  exposed  to  sale  by  public 
roup  in  one  lot  at  the  upset  price  of  £  \take  in  Article  \,  p.  171]. 

2.  No  guarantee  is  given  or  responsibility  undertaken  as  regards  the 
aubeistence,  resting  oving,  or  amount  of  the  said  debts  or  any  of  them,  not  as  to 
the  title  thereto  if  and  so  far  as  they  exist,  nor  as  to  the  existence,  addresses, 
or  aolvent^  of  the  debtors,  nor  as  to  any  other  matter  or  thing.  The 
purchaser  and  ofisrers  are  held  to  have  made  their  own  enquiries  and  to 
have  satisfied  themselves  on  all  points  as  to  facts,  law,  and  otherwise.     The 

>  Miiritm  T.  TtmpUton  *  Co.,  1884,  2  M.  EDI  ;  SUckU  t.  M'LacMan,  1870,  8  M.  815. 
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said  inventory  ia  not  warranted,  and  it  is  no  objection  to  the  sale  and  no 
ground  for  refusing  or  delaying  to  pay  the  price,  or  for  demanding  any 
reduction  thereof  that  the  said  debte  or  any  of  them  have  been  paid  or  are 
otherwise  affected  or  extinguiahed  in  whole  or  iu  part,  or  are  not  due  to  or 
may  not  be  sold  by  the  ezposer.  These  articles  are  not  to  be  qualified  in  any 
way  by  any  information  given  by  or  on  behalf  of  the  espoaer,  whether  itx  tbe 
said  inventory  or  in  advertisements  or  otherwise. 

3.  Without  prejudice  to  or  by  the  terms  of  the  preceding  article,  the 
purchaser  and  all  offerers  shall  be  held  to  be  satisfied  and  ready  if  preferred 
to  the  purchase  to  complete  the  same,  and  to  pay  the  price  to  the  exposer 
in  terms  of  theae  articlee  without  any  question,  objection,  requisition,  or  con- 
ditdon  of  any  kind  wliatever. 

4.  [Ariide  6,  p.  666.] 

5.  In  the  event  of  the  purchaser  filing  in  punctual  payment  of  the  price, 
he  shall,  but  only  in  the  option  of  the  eipoeer,  forfeit  bis  purchase  [Artiele 
i  on  p.  173,  altering  the  tvorde  "failed  in  implementing  this  article  or 
any  part  thereof"  to  "  failed  to  make  punctual  payment  of  the  price  "]. 

6.  Upon  due  payment  of  the  price,  with  interest  and  penalty  if  any,  the 
exposer,  with  consent  foresaid,  will  grant  in  favour  of  the  purchaser,  if  required, 
&n  assignation  of  the  debts  subject  as  aforesaid.  The  assignation  shall 
embody  tbe  terms  of  these  articles,  and  shall  further  expressly  declare  that 
no  warrandice  of  any  kind  is  granted  or  incurred,  and  that  the  purchaser  is 
not  to  be  entitled  to  sue  in  the  name  of  tUe  exposer,  or  to  use  his  name  in 
any  way  whatever  in  connection  with  the  recovery  of  the  debts.  The  expense 
of  preparing  and  revising  the  assignation  and  the  stamp  duty  thereon  shall 
be  payable  by  the  purchaser.  Or,  instead  of  an  assignatioo,  the  exposer  will 
sign  docquets  on  copies  of  the  accounts  of  the  said  debta  in  tbe  following 
terms,  if  the  copies  are  made  and  the  docquets  written  thereon,  at  the 
purchaser's  expense,  viz:  "[Place  and  date.]  Pay  the  above  account,  with 
interest  if  any  due  thereon,  to  [the  purchaeer].  Without  warrandice  or 
recourse."  These  docquets  will  be  attested  if  desired.  Any  stamps  thereon 
shall  be  paid  by  the  purchaser. 

7.  On  payment  of  tbe  price,  with  interest  and  penalty  if  any,  tbe  exposer 
will  hand  over  to  the  purchaser  the  books  containing  the  accounts  belonging 
to  the  said  6.,  consisting  of  ledgers.  But  the  purchaser  shall  have  no  right 
or  claim  to  any  account  or  debt  not  specified  in  the  said  inventory,  and  the 
purchaser  shall  be  bound  to  make  the  said  books  furthcoming,  free  of  expense, 
on  all  occasions  when  desured  by  the  exposer  or  anyone  deriving  right 
from  him. 

8.  [Take  in  Article  S,p.  173.] 

9.  [Take  iti  latt  Article,  p.  174.] 

SEPARATE  ASSIGNATION  OF  BOOK  DEBTS 

I,  A.,  trustee  on  the  sequestrated  estate  of  B.,  conform  to  act  and  warrant 

of  confirmation  by  the  Sheriff  of  ,  dated  at  on  , 

with  consent  of  C,  D.,  and  E.,  the  commissioners  on  tbe  said  sequestrated 

estate,    in  implement  of   the  contract  of  sale  and  purchase  embodittd    in 
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artiolee  of  roup  executed  by  me  with  consent  foresud,  dated  ,  and 

minate  of  enactment  and  preference  thereon,  dated  ,  in  favour  of  F., 

do  hereby  sell  »nd  assign  to  the  said  F.  and  hia  executors  and  assignees 
whomsoever,  absolutely  and  irredeemably,  All  and  Whole  the  book  debts 
specified  in  the  inventory  signed  as  relative  hereto  [or,  auneied  and  signed  as 
relative  hereto],  if  and  so  far  as  the  same  subsist  and  are  resting  owing  to  and 
may  be  sold  by  me  as  trustee  foresaid,  with  the  interest  if  any  due  on  the  said 
debts :  But  declaring  {first)  that  no  guarantee  is  given  or  responsibihty 
undertaken  as  regards  the  subsistence,  resting  owing,  or  amount  of  the  eaid 
debts  or  any  of  them,  nor  as  to  the  title  thereto  if  and  so  far  as  they  exist,  nor 
as  to  the  existence,  addresses,  or  solvency  of  the  debtors,  nor  as  to  any  other 
matter  or  thing ;  and  (secood)  that  the  said  F.  and  his  foresaids  shall  not  be 
entitled  to  sue  in  my  name,  or  to  use  my  name  in  any  way  whatever  in 
connection  with  the  recovery  of  the  debts;  and  further  and  generally  that 
these  presents  are  in  all  respecte  subject  to  the  terms  and  conditions  of  the 
said  articles  of  roup,  which  are  here  specially  referred  to  and  held  as  repeated  : 
And  no  warrandice  is  granted  or  is  to  be  incurred :  And  I  have  herewith 
delivered  to  the  said  F.  volumes  of  lodgers,  but  he  and  his  foresaids  shall 

have  no  right  or  claim  to  any  account  or  debt  not  specified  in  the  said  inventory, 
and  he.  and  his  foresaids  shall  be  bound  to  make  the  said  ledgers  furthcoming, 
free  of  expense,  on  all  occasions  when  desired  by  me  and  my  successors  in 
office  and  any  one  deriving  right  from  me,  and  also  to  the  said  B.  or  his 
representatives  after  the  sequestration  is  at  an  end. — In  witness  whereof. 

ASSIGNATION    OF    BOOK    DEBTS    ANNEXED    TO    ARTICLES    OF 
ROUP  TO  WHICH  AN   INVENTORY  OF  THE  DEBTS  IS  ALSO 
ANNEXED. 
I,  A.,  trustee  on  the  sequestrated  estate  of  B.,  designed  in  the  foregoing 
articles  of  roup,  with  consent  of  C,  D.,  and  E.,  all  therein  designed,  the  com- 
missiooers  on  the  said  eet«te,  in  implement  of  the  said  articles  and  the  fore- 
going minute  of  enactment  and  preference,  do  hereby  sell  and  assign  to  F., 
and  bis  executors  and  assignees  whomsoever,  absolutely  and  irredeemably,  All 
and  Whole  the  book  debts  specified  in  the  foregoing  inventory  if  and  so  far  as 
the  same  subsist  and  are  resting  owing  to  and  may  he  sold  by  me  as  trustee 
foresaid,  with  the  interest  if  any  due  thereon,  but  with  and  under  and  subject 
ill  all  respects  to  the  terms  and  conditions  of  tlie  said  articles  of  roup,  all  of 
which  are  hereby  imported  into  these  presents, — In  witness  whereof. 

SECURITY  OVER  BOOK  DEBTS 
I,  A-  [ordiTMrif  pers-mul  bo7id\ :  And  in  security  of  the  personal  obligations 
hereinbefore  and  hereinafter  written,  I  assign  to  the  said  B.  and  his  foresaids, 
but  redeemably  as  aftermentioned,  yet  irredeemably  in  the  event  of  a  sale  or 
extinction  total  or  partial,  but  in  the  last  case  only  to  the  extent  of  the 
eitinction,  by  virtue  hereof,  All  and  Whole  the  book  debts  specified  in  the 
schedule  annexed  and  signed  as  rehtive  hereto,  with  the  interest  due  and  to 
become  due  thereon,  and  all  obligations  and  securities  if  any  held  therefor, 
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uid  all  deoreea  &ud  diligence  which  have  followed  or  may  follow  thereon : 
With  power  to  the  said  B.  and  his  foresaids  to  sue  for,  uplift,  receive,  and 
discharge  the  said  debts  and  interests,  and  to  give  time  and  to  waive  interest, 
and  to  take  and  accept  bonds,  bills,  notes,  decrees,  or  other  documentB  or  new 
documents  of  debt  which,  without  further  authority  from  me  or  my  foresaids, 
the  said  B.  and  hie  foresaids  are  hereby  authorised  to  take  and  accept,  and  the 
debtors  are  hereby  authorised  to  grant,  and  to  allow  to  pass,  in  name  of  the 
said  B.  and  his  foresaida  absolutely,  and  to  accept  a  part  for  the  whole  as 
regards  both  principal  and  interest,  and  to  compromise  or  submit  and  refer 
all  questions  as  to  liability,  amount^  abatement,  compensation,  or  otherwise,  and 
to  give  a  fiill  and  absolute  discharge  in  exchange  for  a  dividend  or  other 
partial  amount,  whether  instantly  paid  or  only  undertaken  or  decerned  to  be 
paid  at  an  interval  or  by  instalments  or  otherwise,  and  that  not  only  in 
sequestration  or  other  bankruptcy  process,  but  also  under  any  private 
arrangement,  whether  concurred  in  by  all  the  creditors  of  the  debtor  in 
question  or  limited  to  the  debt  iu  question  only  or  otherwise,  and  to  release 
any  obligants  or  securities,  and  to  postpone  securities,  and  further  and 
generally  to  do  whatever  is  or  mity  be  or  become  or  would,  if  theee  presents 
hod  not  been  granted,  have  been  competent  to  me  or  my  foresaids,  all  which 
powers  may  be  exercised  without  the  consent  of  or  notice  to  me  or  my  fore- 
saids, and  at  such  time  or  times  and  from  time  to  time,  and  on  such  terms 
and  conditions,  all  as  the  said  B.  or  his  foresaids  may  in  their  imcontrolled 
discretion  think  fit,  and  further  in  the  event  of  the  said  debts  or  any  debts  or 
obligations  which  may  come  in  place  of  them  under  the  foregoing  powers  or 
otherwise  or  auy  part  thereof  being  unpaid  at  the  term  of  ,  the 

said  B.  or  his  foresaids  may  sell  the  same  or  any  of  them  in  one  or  more  lots 
by  public  roup  or  private  bargain  at  such  price  or  prices  and  with  such 
allowance  of  credit  to  the  purchaser,  witli  or  without  caution  or  security,  and 
geuerally  on  such  conditions  as  the  said  B.  or  his  foresaids  may  in  their 
uncontrolled  discretion  think  fit,  and  that  without  consent  of  or  notice  to 
me  or  my  foresaids  ;  and  for  all  or  any  of  the  purposes  foresaid  the  said  B.  and 
his  foresaids  may  use  the  name  of  me  or  my  foresaids,  and  may  employ  debt 
collectors,  Bolicitors,  auctioneers,  and  otherwise,  and  may  delegate  to  them  or 
any  of  them  all  or  any  of  the  said  powers,  and  may  allow  them  to  retain 
moneys  in  their  hands  even  beyond  the  time  customary  in  such  matters, 
and  may  dispense  with  their  finding  caution  or  security ;  And  dedarii^  that 
the  said  B.  and  his  foresaids  are  and  shall  be  under  no  obligation  to  require 
payment  or  to  take  any  action  or  use  any  diligence  or  other  steps  for  the 
purpose  of  obtaining  payment  of  any  of  the  said  debts,  or  to  prosecute  or 
follow  forth  any  demand,  action,  diligetice,  or  other  steps  if  made,  commenced, 
or  taken,  but  shnll  be  entitled  to  abandon  the  same  or  otherwise  to  allow  the 
same  to  drop  or  expire,  nor  to  enforce  any  document,  decree,  or  other  if 
obtained  ;  nor  shall  the  said  B.  or  his  foresaids  be  responsible  for  the  insolvency 
or  default  of  any  debtor,  purchaser,  debt  collector,  f^ent,  solicitor,  auctioneer, 
or  other  person,  or  any  loss  or  prejudice  which  may  be  sustained  by  exercise 
of  any  of  the  powers  hereby  conferred,  whether  by  accepting  part  for  the 
whole  or  other  compromise  or  abandonment,  total  or  partial,  or  any  insolvency 
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or  default,  and  the  same  shall  not  affect  the  obligations  hereiDbefore  and 
hereinafter  undertaken :  And  I  declare  that  all  receipts  and  aU  deeds  of 
submisBion,  discharge,  restriction,  postponement,  assignation,  or  otherwise  to  be 
granted  by  the  said  B.  or  his  foresaids,  whether  during  my  life  or  after  mj  death, 
shall  be  as  vaUd  and  effectual  to  the  receivers  tliereof  or  other  parties  thereto 
and  to  all  others  as  if  the  same  were  taado  and  subscribed  b;  myself,  and  that 
no  debtor,  purchaser,  or  other  person  paying  money  to  the  said  B.  or  hia 
foresaids  shall  be  concerned  to  enquire  whether  any  money  remains  due  under 
these  presents,  nor  as  to  the  application  of  the  money  to  be  paid  by  them : 
And  I  agree  that  the  said  B.  and  his  foresaids  shall  not  be  bound  to  accept 
payment  of  the  principal  sum  due  by  me  as  aforesaid  except  in  sums  o{  £ 
or  multiples  thereof,  and  that  any  sum  at  any  time  recovered  may  be  placed 
on  Bank  D/R  in  such  terms  as  the  said  B.  or  his  foresaids  may  think  fit : 
And  I  oblige  myself  and  my  foresaids  for  the  expenses  which  may  be  incurred 
in  enforcing  or  endeavouring  to  enforce  the  obligations  hereby  undertaken,  or 
in  recovering  or  endeavouring  to  recover  the  said  debts,  or  otherwise  in 
exercise  of  the  powers  hereby  conferred,  or  in  consequence  hereof,  or  in  relation 
hereto,  or  to  the  said  debts,  which  expenses  may  be  charged  whether  the 
proceedings  be  prosecuted  to  a  conclusion  or  not,  and  for  the  expenses  of 
assigning  and  discharging  these  presents :  And  1  consent  to  registration  for 
preeervation  and  execution. — la  witness  whereof. 

IIL  Building  Contract 

General  conditions  relative  to  the  erection  of  [describe  the  \Doria  ijenerally\ 
for  A.  (he  and  his  successors  being  hereinafter  called  "  the  employer  "),  under 
the  superintendence  of  S.  (he  and  any  other  architect  appointed  in  sncceasion 
to  him  by  the  employer  being  hereinafter  called  "the  architect"),  by  the 
following  parties  (hereinafter  called  "the  contractors"),  in  their  several 
departments,  in  consideration  of  the  respective  contract  prices  underwritten, 

1.  Mason  work  by  C.  tor  the  sum  of  £ 

2.  Carpenter  and  joiner  work  by  D.  for  the  sum  of  £ 

3.  Plumber  work  by  E.  for  the  sum  of  £, 

4.  Slater  work  by  F.  for  the  sum  of  £ 

5.  Plaster  work  by  G.  for  the  sum  of  £ 

6.  Glazier  work  by  H.  for  the  sum  of  £ 

1.  The  contractors  are  in  their  several  departments  to  provide  all  materials 
of  the  best  quality,  and  to  perform  in  the  best  manner  all  work  mentioned  or 
indicated  in  the  specifications  and  drawings  signed  as  relative  hereto  in  strict 
conformity  therewith,  and  including  all  work  which  in  the  judgment  of  the 
architect  is  reasonably  implied  therefrom  or  necessary  to  render  the  whole 
united  and  finished.  Everything  must  be  done  according  to  the  directions 
of  the  architect  and  to  his  satisfaction.  The  contractors  shall  leave  the  whole 
works  and  grounds  and  surroundings  in  perfect  condition.  They  shall  remove 
allsurplusmaterials,  rubbish,  machinery,  tools,  tackle,  scaffolding,  sheds,  and  any- 
thiDg  else  requiring  in  the  opinion  of  the  architect  to  be  removed,  and  that  to 
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snob  distance  at  least  as  the  architect  shall  prescribe,  subject  always  to  any 
exercise  of  the  employer's  lien. 

2.  Scbodutes  of  measurements  are  furnished  merely  for  the  ooavenienoe  of 
the  contractors.  Their  sufficiency  or  correctness  is  not  guaranteed.  The  con- 
tractors are  held  to  have  satisfied  themselves  as  to  the  schedules,  and  shall  not  be 
entitled,  on  pretext  of  any  error  or  omission  therein,  to  demand  for  the  execu- 
tion of  the  work  any  sums  beyond  those  aboyementioned.  The  schedules  are 
to  be  paid  for  by  the  contractors  out  of  the  first  moneys  earned  by  them 
respectively  under  this  oontract.  The  respective  proportions  shall  be  deter- 
mined by  the  architect. 

3.  Power  is  reserved  to  the  employer  to  require  that  the  work  be  proceeded 
with  in  snch  order  and  at  such  tiroes  as  he  may  deem  expedient,  and  that  only 
a  part  or  parts  of  the  work  in  any  of  the  schedules  be  executed,  in  which  latter 
case  the  contraotors  shall  he  entitled  to  only  a  proportion  of  the  contract  prices 
corresponding  to  the  work  actually  done,  and  such  proportion  shall  be  fixed  by 
the  architect.  The  contractors  shall  not  be  entitled  to  any  compensation  for 
work  not  executed.  It  shall  also  be  in  the  power  of  the  employer  to  require 
other  work  to  be  done  in  addition  or  substitution,  and  the  remuneration  there- 
for shall  be  determined  by  the  architect  in  accordance  with  the  rates  entered 
by  the  contractors  in  the  schedules  of  measurements,  and  for  any  work  of  a 
kind  not  given  in  the  schedules  the  remuneration  shall  be  at  such  rates  as 
shall  be  agreed  on  in  writing  between  the  parties  before  the  execution  of  such 
work.  All  orders  for  the  omission  of  work,  or  for  extra  work,  or  for  alterations, 
shall  be  valid  only  if  given  in  writing. 

4.  All  materials  shall  become  the  property  of  the  employer  so  soon  as  they 
are  brought  on  or  to  the  ground  subject  to  the  obligation  of  the  contraetors 
to  remove  all  surplus  materials  when  the  work  is  finished,  and  all  their  other 
obligations  hereunder  fulfilled,  and  subject  to  the  right  of  the  employer  to 
reject  in  case  of  defect  or  default.  But  the  whole  materials,  machinery,  tools, 
tackle,  BoaflTolding,  staging,  temporary  buildings,  sheds,  tramways,  plant  of  every 
description,  and  the  work  shall  be  at  the  risk  of  the  respective  contractors  during 
the  progress  of  the  works,  and  they  may  berequiredby  the  employer  to  keep  the 
same  insured  against  loss  by  fire.  The  whole  maohinet;  and  others  foresfud 
brought  on  or  to  the  ground  by  each  contractor  respectively  shall  be  subject 
to  a  lien  and  retention  in  favour  of  the  employer  for  satisfaction  of  all  bis 
claims  against  the  contractor. 

5.  The  contractors  shall  be  liable  for  all  injury  and  damage  respectively 
done  by  them  or  those  employed  by  them  or  brought  by  them  on  or  to  the 
works,  whether  such  damage  be  done  to  auy  persons  or  to  property  heritable  or 
moveable  and  whether  belonging  to  the  employer  or  not,  and  they  shall 
relieve  the  employer  of  all  claims  in  connection  therewith  and  all  expenses, 
including  expenses  of  litigation  irrespective  of  the  result  thereof.  In  the 
event  of  any  damage  being  caused  by  one  contractor  to  the  work  of  another, 
both  contractors  shall  bo  jointly  and  severally  liable  to  the  employer  to  make 
good  the  damage,  but  without  prejudice  to  any  questions  of  relief  between 
the  contractors,  with  which  the  employer  has  no  concern. 

6.  The   architect  shall    have  power  to  prohibit  the  employment  of  any 
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maten&la  which  he  may  think  uoBuitable  for  the  work  or  of  any  workmen  who 
appear  to  him  to  bo  incapable  or  doing  work  improperly,  or  otherwise  uude- 
sirable ;  and  should  any  workman  misconduct  himself,  he  may  be  removed  in- 
stantly from  the  ground  by  the  employer,  or  the  architect,  or  the  clerk  of  works. 
The  contractors  and  their  serrante  are  admitted  to  the  ground  only  for  the 
purpose  of  performing  this  contract,  and  shall  not  be  entitled  to  use  or  to  be 
on  the  ground  for  uity  other  purpose. 

7.  The  several  contractors  shall  have  their  whole  work  completed  within 
the  following  times,  which  shall  all  count  from  the  date  of  the  respective 
notices  by  the  architect  ordering  them  to  commence,  or  from  the  date  o!  their 
commencing  work,  whichever  shall  be  the  earlier  (but  they  shall  not  be  entitled 
to  commence  before  such  notice  if  the  architect  shall  object)  namely  : — 

The  contractor  for  the  maaon  work  shall  have  the  walls  ready  for  the 
roofs  in  months,  and  the  whole  work  completed  in  months. 

The  contractor  for  the  carpenter  and  joiner  work  shall  have  the  roofs  ready 
for  the  plumber  in  [after  the  plagter  lonrk  is  dry],  and  the  whole  work 

eooapleted  in  months. 

The  contractor  for  the  plumber  work  shall  have  the  whole  external  work 
ready  for  the  slater  in  ,  and  the  whole  work  completed  in 

The  contractor  for  the  slater  work  shall  have  the  whole  work  completed 
in 

[And  so  mik  plaeterer  and  glazier.] 

No  extension  of  time  shall  be  allowed  or  pleadable  in  respect  of  any  extra 
work  or  alterations  unless  an  allowance  thereof  has  been  obtained  in  writing 
from  the  architect  previous  to  the  commencement  of  the  extta  work  or 
alterations,  nor  for  any  other  cause,  except  only  that  in  case  of  a  bona  Jide 
trade  dispute  occurring  in,  or  directly  affecting,  any  of  the  contractors'  trades, 
and  general  in  its  extent  or  elTect  in  the  district,  the  contractor  allected  shall 
be  entitled  to  such  additional  time  as  the  architect  shall  consider  to  be 
reasonable. 

8.  In  the  event  of  any  contractor  failing  to  complete  his  work  or  stage 
thereof  within  the  above  specilied  times,  or  failing  within  six  days  after  the 
posting  of  a  notice  by  the  architect  (1)  to  begin  or  continually  puraue  the 
work,  or  (2)  to  employ  proper  men  or  materials  as  regards  number,  quantity, 
or  quality,  or  (3)  to  cease  impeding  other  contractors,  or  (4)  to  obey  or  attend 
to  any  other  directions  of  the  architect,  such  contractor  shall,  if  his  contract 
be  not  cancelled,  be  liable  in  pactional  damages  of  £1  per  day,  or  in  the 
option  of  the  employer  of  one  per  cent,  per  day  on  the  amount  of  his  full 
contract  price,  in  either  case  until  his  work  or  stage  thereof  is  completed,  or 
until  such  notice  is  complied  with,  as  the  case  may  be. 

9.  Alternatively  in  each  of  the  cases  stated  in  article  8,  or  in  the  event  of 
any  contractor  becoming  bankrupt  or  insolvent,  or  failing  to  find  security  as 
aftermentioned,  it  shall  be  in  the  option  of  the  employer  to  cancel  the  contract 
as  regards  such  defaulting  contractor,  which  he  may  do  by  letter  signed  by 
himself  or  the  architect  addressed  to  the  contractor.  The  contractor  shall 
thereupon  become  liable  to  the  employer  for  all  loss,  dnmage,  and  expense 
occasioned  by  the  cancelling  of  the  contract  as  the  same  shall  be  determined 
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bj  the  architect.  When  the  above  option  shall  hare  been  exercised  the 
employer  shall  be  entitled,  but  not  bound,  to  retain  and  use  for  the  completioo 
of  the  work  the  whole  or  any  part  of  the  machinery,  toots,  tackle,  scaffolding, 
temporary  buildings,  staging,  sheds,  tramways,  plant  of  every  deecriptioD,  and 
materials  which  the  defaulting  contractor  has  brought  upon  or  to  the  ground, 
allowing  therefor  in  final  account  such  sum  as  the  architect  shall  determine. 
The  materials  so  far  as  not  used,  and  the  machinery  aud  others  foresaid  so 
far  as  not  used  or  after  being  used,  shall  be  removed  by  the  contractor  if 
and  as  the  architect  shall  direct,  hut  without  prejudice  to  the  employer's  lieo 
and  retention  for  satisfaction  of  all  his  claims  against  the  contractor. 

10.  So  long  as  no  dehiult  or  liability  occurs  on  the  part  of  the  contractots, 
payment  shall  be  made  to  them  at  the  rate  of  eighty  per  cent,  of  the  value 
of  the  work  done  as  certified  by  the  architect  at  such  periods  as  he  mar 
think  suitable.  Subject  to  the  same  condition  the  balance  shall  be  paid  to 
the  contractors  on  the  eipitj  of  [six  months]  from  the  completion  of  their 
respective  works  to  the  satisfaction  of  the  architect.  But  notwithstanding 
these  certificates  and  payments,  and  notwithstanding  that  the  work  may  hare 
been  taken  off  the  contractors'  hands,  they  shall  be  bound  to  uphold  their 
work  for  [one  year]  from  the  date  of  the  architect's  final  certificate,  and  abali 
also  remain  liable  to  replace  any  work  which  may  afterwiirds  be  discovered 
to  hare  been  done  111  or  not  according  to  the  contract  either  in  execution  or 
materials.  In  particular  and  without  prejudice  to  the  foresaid  generality,  if 
any  mason  work  or  joiner  work  within  said  year  cracks  or  opens  in  the  joints, 
it  shall  l>e  made  good,  not  by  patching  but  by  substituting  new  work,  which 
shall  be  subject  to  the  same  condition.  The  employer,  when  such  discovery 
is  made,  shall  be  entitled  to  retain  any  sum  which  may  be  due  to  the  con- 
tractor UDttl  such  work  b  replaced.  In  any  case  the  employer  shall  at  no 
stage  be  bound  to  pay  while  any  obligation  of  the  contractor  which  ought 
then  to  have  been  performed  hfts  not  been  performed  to  the  architect's 
satisfaction. 

11.  No  contract  shall  be  sublet  without  the  written  consent  of  the 
architect,  and  if  such  consent  be  obtained,  the  sub-contractors  shall  be  subject 
to  the  same  conditions  as  the  contractors,  but  without  prejudice  to  the  full 

.  and  continuing  liability  of  the  contractors. 

12.  Any  contractor  may,  prior  to  the  commencement  or  during  the 
progress  of  the  work,  be  required  upon  six  days'  notice  by  letter  from  the 
employer  or  the  architect  to  find  security  to  the  employer's  satisfaction  for 
the  due  performance  of  his  contract  and  all  his  obligations  under  these 
presents.  The  amount  of  the  security  required  shall  be  one-third  of  the 
contractor's  contract  price  or  of  the  unearned  proportion  thereof  as  certified 
by  the  architect,  as  the  case  may  be. 

13.  Wherever  any  power,  option,  or  right  is  given  or  reserved  to  the 
employer,  whether  herein  specially  mentioned  or  not,  the  some  may  be 
exercised  by  the  architect,  and  either  in  the  name  of  the  employer  or  in  his 
own  name.  The  clerk  of  works,  if  such  be  employed,  shall,  in  the  absence  of 
the  architect,  give  all  needful  oral  directions,  which  the  contractors  shall  be 
bound  to  obey. 
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14.  Whenever  any  matter  or  thing  is  hereinbefore  referred  to  the  architect 
or  eipreased  to  be  settled  by  him,  he  is  hereby  appointed  sole  and  final 
arbiter  to  determine  same.  Further,  sU  matters,  things,  queetiona,  and 
disputes  of  vbatever  kind  which  may  arise  between  the  employer  and  any 
one  or  more  or  all  of  the  ooDtraotors  are  referred  to  the  architect  in  like 
manner,  and  that  whether  such  matters,  things,  questions,  or  disputes  be  of 
the  same  nature  as  those  herein  mentioned  or  not,  and  whether  they  arise 
before  the  commencement,  during  the  execution,  or  after  the  completion  of  the 
works.  In  all  cases  the  arbiter  shall  be  bound  to  hear  the  parties  if  so 
desired,  but  he  shall  not  be  bound  to  hear  proof,  but  shall  be  entitled  to 
decide  by  his  personal  skill  and  knowle<^e,  and  he  shall  be  entitled  to  order  the 
eiecntion  and  performance  of  works  and  things,  and  to  award  and  assess damagee. 

15.  The  expenses  of  these  presents  shall  be  p^d  one-half  by  the  employer 
and  one-half  by  the  contractors  in  proportion  to  their  contract  prices  herein 
stated,  and  that  on  the  signature  hereof. 

16.  No  alteration  hereon  shall  be  binding  unless  made  in  writing. — In 
witness  whereof. 


IV,  Tbobt  Deeds  fob  Behoof  of  Creditobs 

These  will  vary  Bomewhat  with  the  nature  of  the  estate,  but  the 
form  on  p.  141  will,  it  is  thought,  be  found  fairly  serviceable  in  the  great 
majority  of  cases.  The  only  matters  to  which  it  appears  necessary  to 
refer  specially  are  the  following : — 

Companies  under  the  Gompaniee  Acts  may  not  grant  a  deed 
of  this  nature.^ 

ni^al  Freferencea — As  the  debtor  has  no  power  to  reduce  these, 
the  trustee,  as  his  assignee,  has  not  this  power  either.  Any  power  to  that 
effect  must  flow  from  creditors  with  a  title  to  reduce.  The  direct  way 
in  which  to  confer  it  is  by  an  express  power  from  the  creditors,  which 
may  be  introduced  in  the  deed  of  accession,  if  any.  It  appears,  however, 
that  an  express  power  from  the  debtor  coupled  with  a  deed  of  accession 
in  general  terms  might  be  held  sufficient.*  A  trustee  in  cessio  with  a 
dispoeition  omnium  Ixmorum,  has  no  title  to  reduce,* 

Disfdiarge  of  Debtor. — A  clause  in  the  trust  deed  to  the  effect 
that  the  drawing  of  a  dividend  shall  imply  a  discharge  is  not  binding  on 
the  creditors,  and  a  direct  action  by  the  creditor  against  the  trustee  for 
the  dividend  will  be  sustained.*  But,  of  course  (1),  if  the  creditor  accede 
to  the  trust,  which  need  not  necessarily  be  a  formal  act,  or  (2)  if  he  sign 
a  receipt  containing  a  discharge  or  a  statement  that  the  dividend  is 
accepted  on  the  terms  of  the  trust  deed,  his  claim  will  be  discharged, 
and  (3)  it  may  even  be  that  that  result  will  be  brought  about  by  the 

=  CompuiieB  Act,  1862,  a.  184.  •  F<n-bes'  TV,  v.  F.,  1903,  6  F.  466. 

'  Flaaing's  Tri.  v.  M'Hardy,  1892,  19  R.  •  OgUvit  *  Son  v,  Taylor,   1887,   14  R 

512 ;  ITLaren'i  Tn.  t.  Nat.  Bank,  1897,  898 ;  Baima,  Clark  <b  Co.  v.  Swtm'a  Tr., 

24  K.  920,  1902,  10  S,  L.  T.  No.  206. 
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circumetances  under  which  the  dividend  is  paid  and  accepted,  eg.  epecial 
terms  of  circular  intimating  dividend. 

Interest- — The  usual  rule  is  that  the  deed  provides,  either  expressly 
or  by  importation  of  the  rules  of  bankruptcy,  for  accumulating  principal 
and  interest  of  the  debts  at  the  date  of  the  deed.  That  being  done, 
dividends  ought  to  be  paid  indefinitely  without  drawing  any  distinction 
between  principal  and  interest.  This  point  may  become  of  importance 
if  it  should  happen  that  a  surplus  emerges.  In  that  case  the  creditors 
will  he  entitled  to  interest  for  the  period  after  the  date  of  the  deed,  and 
the  interest  will  then  be  ascertained  on  the  footing  that  each  dividend 
iB  to  be  held  as  imputed  primo  loco  to  interest,  to  the  date  on  which  the 
dividend  was  paid,  on  the  whole  debt  then  outstanding.  In  the  case 
quoted  words  in  the  receipts  which  purported  a  contrary  appropriation 
of  successive  dividends  were  not  allowed  to  defeat  the  creditor's  right 
In  this  respect.' 

Oreditor's  Accesalon  and  Actings. — This  has  already  been  so 
far  dealt  with.  Further  if  the  creditor  hold  any  security  he  should  not 
accede  unless  the  trust  deed  contains  clauses  clearly  reserving  his 
security.  And  if  the  security  be  not  realised  when  the  dividend  comes 
to  be  paid,  the  receipt  should  repeat  the  reservation.  If,  ^ain,  the 
creditor  hold  any  other  obligant  bound  along  with  the  grantor  of  the 
trust  deed,  his  only  safe  course  appears  to  he  not  to  accede  and  not  to 
accept  any  dividend  except  on  a  receipt  bearing  expressly  that  it  is  a 
general  payment  on  account,  reserving  both  debtors'  joint  and  several 
liability  for  the  balance,  unless,  of  course,  he  has  a  written  request  or 
consent  from  the  conabligant.  Sec  66  of  the  Bankruptcy  Act  extends 
only  to  sequestration  proceedings. 

Trustee's  Powers. — It  appears  that  all  the  powers  conferred  upon 
gratuitous  trustees  under  tbo  Trust  Acts  were  by  the  Act  of  1884  *  ex- 
tended to  trustees  under  trust  deeds  for  creditors.'  In  like  manner  the 
Court  can  appoint  a  new  trustee.' 

Power  of  Sale. — It  may  bo  that  this  is  an  implied  power  from  the 
nature  of  the  case.  But  no  doubt  should  be  left  on  the  point.  Express 
power  of  sale  shoidd  be  insei-ted,  and  it  should  expressly  be  exereiseable 
by  public  roup  or  private  bargain.  Further  it  should  be  aptly  expressed 
80  as  clearly  to  refer  to  the  whole  estate,  a  point  in  which  a  good  many 
of  these  deeds  are  defective.  When  the  sale  is  by  public  roup  it  may  be 
inferred  on  the  analogy  of  the  Bankruptcy  Act*  that  any  creditor 
may  purchase,  and  as  to  a  sale  by  private  bargaiu  see  Lord  M'Laren 
in  Say's  case.^     It  is  well  to  have  a  special  clause  in  the  deed. 

Trustee's  Security. — In  order  to  give  the  trustee  security  it  is 
necessary   that   he   should    have   a   completed    title  by  infeftment,   or 

1  WHtm't  Tr.  t.  Watsrm  A-  Co.,  1900,  2  '  Soi/ai  Bank,  Petra.,  1883,  20  R.  741, 

F.  781.  *  P-  301  iv/m. 

»  47  4  48  Vict,  c  B3,  s.  2.  '  Mag  v,  BaffeHy,  1809,  2  F,  302. 
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intimatdon,  or  actual  poasessioQ,  according  to  the  nature  of  the  property, 
and  there  ought  also  to  be  evidence  that  creditors  had  acceded,  in  order 
that  the  trustee's  possession  may  be  for  them  and  not  merely  for  the 
debtor.^ 

Debtor's  Death. — Founded  apparently  on  the  case  of  Gilmour,'  a 
donbt  is  sometimes  stated  as  to  whetiieT  a  trust  deed  of  this  kind  does  not 
fall  on  the  death  of  the  truster  or,  at  least,  whether  the  powers,  e.g.  power 
of  sale,  are  exeroiseable  after  that  event  There  is  no  doobt  that  in  the 
ordinary  case,  and  apart  from  any  special  clause  in  the  deed,  the  debtor's 
death  has  do  effect  on  either  the  trustee's  title  or  his  powers.  Real 
groimd  of  doubt  may  be  introduced  by  taking  the  concurrence  of  the 
truster's  heir  to,  e.g.  any  disposition  by  the  trustee,  without  any  title 
having  been  completed  in  the  heir's  person  by  service  or  otherwise.  It  is 
settled  that,  if  there  is  a  residue  of  heritt^,  a  disposition  by  the  trustee 
to  the  heir  is  not  a  competent  title.^  From  which  it  follows  that  if  the 
purposes  have  been  fulfilled,  and  if  the  heir  is  the  true  seller,  a  disposition 
by  the  trustee  and  the  heir,  without  service  or  dare  constat  recorded,  is 
not  a  good  title  to  a  purchaser.  If,  on  the  other  hand,  the  sale  is  oec^sarj 
for  the  execution  of  proper  trust  purposes,  e^.  payment  of  debts,  the  title 
is  really  better  if  granted  by  the  trustee  alone  ;  and  if  the  concurrence  of 
the  heir  is  to  be  taken,  the  disposition  ought  to  narrate  that  there  are 
truster's  debts  unpaid  requiring  the  present  realisation,  and  the  sale  will 
be  expressly  in  exercise  of  the  trustee's  power  under  the  trust  deed,  and 
the  whole  price  will  be  paid  to  and  acknowledged  by  the  trustee  alone. 

TRUST  DEED 
I,  A.,  conddering  that  my  affairs  have  become  embanaased,  and  that  I  have 
been  requested  to  grant  these  presents  for  behoof  of  my  creditors  as  after- 
mentioned  : 

CONVBYANOB 

Therefore  I  do  hereby  assign,  dispone,  and  convey  to  B.  whom  failing  to  any 
trustee  from  time  to  time  in  succession  to  be  appointed  by  my  creditors  under 
these  presents  by  a  majority  in  number  and  value  of  those  personally  present  at 
a  meeting  called  for  the  purpose  (the  trustee  acting  for  the  time  being  herein- 
after referred  to  as  "  the  trustee  "),  as  trustee  for  behoof  of  my  whole  lawful 
creditors  at  the  date  hereof,  and  who  shall  accede  hereto,  or  who  shall  be 
assumed  into  the  benefit  of  the  trust  hereby  created,  and  to  his  assignees,  All 
and  Sundry  the  whole  means  and  estate,  heritable  and  moveable,  real  and 
personal,  belonging'  to  me  wherever  the  same  may  be,  together  with  the 
vouchers  and  instructions  thereof,  and  all  action  and  execution  that  has 
followed  or  is  competent  to  follow  thereon,  declaring  that  these  presents  shall 

■  Men  V.  SifM't  Tt.,  1S98,  1  F.  (H.  L)  *  As  to  effeut  ofiatAaAwgacquirtnda,  see 

32.  Carriek  v.  Sdin.   and  Otasg,   Pr^]/.,  ele., 

s  Oihunif  V.  ft,  1878, 11  M.  886.  Co.,  1902,  10  S.  L.  T.  No.  69. 
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be  aa  effectual  as  if  every  particular  of  my  means  and  estate  were  berein 
specially  enumerated  and  conveyed  ;  Which  dieposition  and  aseigDatiOD  and 
the  powers  hereinafter  conferred  shall  endure  and  be  operative  as  well  after 
my  death  as  during  my  life,  and  I  warrant  the  same  to  the  trustee  and  all 
others  concerned  absolutely : 

POWBBB 

And  I  hereby  confer  on  the  trustee  the  powers  following,  namely,  To  take 
immediate  possession  of  my  whole  means  and  estate,  heritable  and  moveable, 
complete  titles  thereto,  and  without  any  further  advice  of  me  or  my  creditois 
to  sell  the  same  by  public  roup  or  private  bargain,  in  whole  or  in  lots,  and  oo 
such  conditions  and  at  such  prices  as  he  shall  think  fit,  and  on  any  sale, 
whether  by  public  roup  or  private  bai^in,  any  of  my  creditors  may  purchase : 
To  ask,  sue  for,  recover,  dischai^e,  or  assign  the  debte  due  to  me,  and  in 
general  to  do  everything  in  his  opinion  expedient  for  the  recovery  and  realisa- 
tion of  my  means  and  estate :  To  continue  and  carry  on  my  businesa,  and  that 
for  such  period  as  he  may  be  of  opinion  that  it  is  expedient  so  to  do :  To  com- 
promise and  transact  or  submit  and  refer  any  questions  or  dtfferBDces  that 
may  arise  between  bim  and  any  other  person  or  persons  in  regard  to  the  trust 
estate  in  any  manner  of  way :  To  raise,  insist  in,  and  defend  all  actions :  To 
graut  dispositions,  assignations,  aud  other  deeds  and  writings,  and  with  such 
clauses  all  as  he  may  consider  necessary  or  desirable  :  To  appoint  a  law  agent 
and  allow  him  the  usual  professional  remuneration;  aud  in  general  every 
other  thing  to  do  which  I  could  have  done  before  granting  these  presents  or 
if  the  same  had  not  been  granted  :  Declaring  that  no  purchaser  or  other  person 
paying  money  to  the  trustee  shall  be  ooncemed  with  the  application  thereof, 
or  with  anything  berein  contained,  but  the  receipt  of  the  trustee  shall  be  a 
sufficient  discharge  and  exoneration  to  debtors,  purchasers,  and  all  others : 

PmtFOSES 

1.  Ih^ienses,  etc. 

But  these  presents  are  gntnted  in  trust  for  the  purposes  following,  namely, 
In  the  first  place,  the  trustee  shall  apply  the  said  means  and  estate  and  pro- 
ceeds thereof  in  payment  of  the  expenses  hereof,  and  of  executing  the  trust 
hereby  created,  and  in  payment,  repayment,  or  relief  of  all  expenses,  outlays, 
advances,  obligations,  aud  liabilities  which  may  be  incurred,  made,  or  under- 
taken in  exercising  the  powers  berein  contained  or  otherwise  possessed  by  the 
trustee,  or  such  of  those  powers  as  he  may  in  his  discretion  elect  to  exercise,  or 
in  relation  to  the  trust  hereby  created  in  any  manner  of  way,  including 
remuneration  for  his  own  trouble  and  responsibility : 

2.  Paymeni  of  Debts 

In  the  second  place,  the  trustee  shall  apply  the  proceeds  that  shall  remain 
of  the  said  means  and  estate  in  or  towards  payment  of  the  whole  debts 
due  by  me,  rateably  and  proportionally,  according  to  their  respective  legal 
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rights  &nd  preferencee,  and  th&t  b;  Buch  dividends  and  at  nuoh  times  as  the 
trustee  ahall  judge  proper,  and  after  giving  such  notice  of  the  dividend  aa  he 
may  think  fit :  Declaring  that  the  trustee  shall  proceed  under  this  trust  deed, 
and  that  the  rights  of  creditors  and  all  matters  and  questions  shall  be 
determined,  in  all  respects  on  the  same  footing  as  if  on  the  date  of  these 
presents  an  award  of  sequestration  of  my  estate  had  been  made  under  the 
Bankruptcy  Statutes  in  force  in  Scotland  at  the  time ;  and  particularly,  but 
without  prejudice  to  the  said  generaUtj,  the  same  principles  and  rules  which 
would  in  that  case  apply  shall  regulate  the  admission  and  rejection  of  claims, 
the  valuation  and  deduction  of  securities,  the  ranking  of  creditors,  the  payment 
of  dividends,  and  the  distribution  of  the  trust  estate,  but  the  trustee  shall  not 
be  bound,  except  so  far  as  he  shall  see  fit,  to  adopt  any  of  the  formal  procedure 
of  a  sequestration : 

3.   Residue,  if  any 
And  in  the  third  and  last  place,  tho  trustee  shall  hold  count  and  reckoning 
with  me,  and  pay  to  mc  or  my  representatives  the  residue,  if  any  be,  of  his 
intromissions  with  the  said  means  and  estate  in  exchange  for  a  discharge  by 
me  or  my  foresMds : 

RSSBBVATIOH   OP   SscnRITIKS  AND  OTHBB  OBLIGATIONS 

Reserving  always  to  my  creditors  all  securities  and  preferences  which  they 
legally  have,  as  well  as  their  claim  f^ainst  any  other  person  or  persons  who 
may  be  bound  along  with  me  or  otherwise : 

Debtor's  DiaoHABOE 
But  declaring  that  these  presents  are  granted  on  the  condition,  and  it  is 
hereby  specially  provided  and  declared,  that  the  creditors  who  accede  hereto 
or  who  draw  any  dividend  from  the  trustee,  shall   thereby  discharge  my 
personal  liability  for  the  whole  debts  due  by  me  to  them : 

Trubtbb'b  Ihuunitt 
And  declaring  that  the  trustee  shall  not  be  liable  in  exact  diUgenoe,  but,  on 
the  contrary,  shall  not  be  bound  to  do  diligence  unless  or  otherwise  than  as  he 
shall  think  fit,  and  shall  be  responsible  for  his  own  actual  intromissions  and 
receipts  only,  and  nowise  for  omissions : 

Mandati  for  Sbqubstration 
And  in  the  event  of  the  trustee  judging  the  same  desirable,  I  hereby  authorise 
him,  at  any  time  during  the  currency  of  this  trust,  to  apply  on  my  behalf  for 
sequestration  of  my  estate  in  terms  of  the  Bankruptcy  Acts,  for  which  purpose 
this  shall  be  his  suflSoient  mandate : 

Debtor's  Power  to  Sbttlk 
But  it  is  hereby  specially  declared  that  it  shall  be  in  my  power  at  any  time 
hereafter,  and  during  the  subsistence  of  this  trust,  to  settle  with  my  creditors 
by  composition  or  otherwise ;  and  when  the  concurrence  of  my  creditors  is 
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obtained  to  such  settlement  and  deaudiog,  the  trustee  shall  be  obliged  to 
denude  of  the  trust  on  receiving  pajment  of  all  expenses  and  outlays,  and 
relief  of  all  obligations  and  liabilities  incurred  by  him,  and  a  suitable  remunera- 
tion tor  his  trouble  and  responsibility,  and  in  exchange  for  a  discharge  by  me. 
— In  witness  whereof. 

V.  Mutual  General  DiacHARai  befebbinq  specially  to 
Ceoss  AcnoKs  between  the  Parties 
We,  the  parties  following,  viz. :  (first)  A.  and  (second)  B,  and  C,  considering 
that  four  actions  are  at  present  pending  in  whole  or  in  part  between  us,  viz. : 
(first)  an  action  for  payment  of  £100  (balance  of  a  promissory  note  for  £300) 
and  interest  at  the  instance  of  me  the  said  A.  agunst  ns  the  said  B.  and  C, 
which  action  was  brought  in  the  Sheriff  Court  of        at  ,  and  on  appeal  to 

the  CouH  of  Session  decree  was  obtained  against  me  the  sud  B.  for  the  said 
sum  of  £100  with  interest  and  expenses,  and  quoad  ultra  the  action  is  still  in 
dependence  in  tbe  Sheriff  Court ;  (second)  an  action  for  payment  of  £200  and 
interest  at  the  instance  of  us  tbe  said  B.  and  C.  against  me  the  said  A.,  which 
action  was  brought  in  the  Court  of  Session,  and  has  been  dismissed  so  far  as  at 
the  instance  of  me  the  said  B.,  and  the  defender  has  been  found  entitled  to 
expenses  against  me,  and  quoad  ultra  the  action  is  still  in  dependence ;  (third) 
an  action  at  the  instance  of  me  the  said  A.  against  me  the  said  C.  for  count 
reckoning  and  payment  of  a  sum  of  £600,  which  action  was  brought  in  the 
Court  of  Session  and  is  still  in  dependence ;  and  (fourth)  an  action  at  the 
instance  of  me  the  said  C.  against  me  the  said  A.  for  delivery  of  certain  articles 
of  furniture,  which  action  was  brought  in  the  SheriET  Court  of  at  , 

and  is  still  in  dependence :  Further  considering  that  an  arrangement  has  been 
made  for  the  settlement  not  only  of  the  said  actions,  but  also  and  further  and 
generally  of  all  matters  between  me  the  said  A.  on  the  one  part  and  us  the 
said  B.  and  G.  and  each  or  either  of  na  on  the  other  part,  whether  such  matters 
have  been  raised  or  stated  or  not,  and  that  on  the  footing  that  the  decrees 
already  obtained  in  the  said  actions  shall  be  discharged,  and  that  I  tbe  said  C, 
shall  be  allowed  to  take  the  s^d  furniture,  or  so  much  of  it  as  exists,  and  as  it 
exists,  and  that  a  general  dischai^e  shall  be  granted  in  the  terms  underwritten : 
And  now  seeing  that  I  the  said  C.  have  with  the  approval  of  me  the  said  B. 
received  delivery  of  tbe  said  furniture,  and  having  examined  it  I  am  in  all 
respects  satisfied  therewith,  as  I  hereby  admit :  Therefore  in  consideration  of 
the  delivery  of  the  said  furniture,  and  also  in  consideration  and  in  pursuance 
of  said  agreement  for  settlement,  I  the  said  A.  of  the  one  part,  and  we  tbe 
said  B.  and  C.  jointly  and  severally  of  the  other  part,  do  hereby  respectively 
disohaige  each  other  of  all  matters,  questions,  disputes,  and  differences,  and  of 
all  claims  and  demands  existing  between  us  or  competent  to  ns  or  any  of  us 
against  the  other  or  others  respectively  as  aforesaid,  and  that  whether  the  same 
have  been  raised  or  stated  or  not,  and  without  limitation  by  reason  of  anything 
herein  contained  or  otherwise,  and  particularly  but  without  in^judioe  to  the 
said  generality,  we  respectively  as  aforesaid  do  hereby  dischat^  each  othar 
of  all  Duitteis  and  claims  referred  to  in  the  said  four  actions  and  of  the 
decrees  obtained  therein,  and  the  grounds  of  debt  and  claim  referred  to  in  the 
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said  actioDB,  and  we  agree  that  the  said  actions,  bo  far  as  still  in  dependence, 
ahaJl  forthwith  be  taken  out  of  Court  by  joint  minutes  on  the  footing  of 
absolvitor,  with  no  expenses  to  an^  of  the  parties,  and  we  respectively  certify 
to  each  other  that  no  diligence  has  been  used  by  any  of  us  against  the  other  or 
othera  whether  on  the  dependence  of  the  said  actions  or  otherwise,  and  without 
prejudice  thereto  we  undertake  to  discharge  any  such  diligence  if  any  such 
there  be,  and  that  at  the  expense  of  the  user  of  such  diligenoe.  And  we  each 
warrant  these  presents  absolutely  so  far  as  granted  by  us  reBpeotively. — In 
witness  whereof. 
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It  is  difficult,  and  in  some  respects  impossible,  to  separate  the  matters 
requiring  to  be  treated  under  this  section  from  those  falling  to  be  dealt 
with  under  the  immediately  following  section  on  completion  of  title. 
In  many  cases,  including  almost  all  purchases  by  public  roup,  it  is 
necessary  for  the  purchaser  to  examine  the  title  before  making  a 
contract,  and  in  all  cases  it  is  unsafe  for  the  seller  to  make  a  contract 
without  a  like  examination,  for  there  may  be  many  matters  in  the  title 
regarding  which  he  ought  to  give  notice,  and  make  express  stipulation, 
if  he  is  to  be  able  to  hold  the  purchaser  to  his  bai^ain.  Still,  it  has 
seemed  better  on  the  whole  to  deal  with  contracts  and  examination  of 
title  in  separate  sections,  with  cross  references. 

Probative  Writing. — In  the  absence  of  rei  interventvs  the  contract 
must  be  in  writing,  and  the  writing  must  be  holograph  or  tested.*  The 
contract  may  be  mode  by  the  principals  or  by  their  authorised  agents, 
and  in  the  latter  case  the  authority  may  be  verbal.'  The  rule  is 
absolute  that,  without  rd  intenenttis,  there  must  be  hol<^raph  or  tested 
writing  of  both  parties.  If  only  one  of  the  parties  has  given  a  holograph 
or  tested  writing,  either  may  resile,  fitr  it  makes  no  difference  that  the 
party  who  wishes  to  resile  has  given  the  holograph  or  tested  writing,* 
This,  however,  is  limited  to  cases  of  mutual  contract,  for  it  appears 
that  there  may  be  a  binding  unilateral  obligation  on  one  party  to  convey 
to  another  on  payment  of  a  stated  sum,  and  that  this  obligation,  if 
holograph  or  tested,  will  be  enforceable  though  there  is  no  writing  on 
the  other  side,  the  point  indeed  being  that  the  other  party  shall  TMrf  be 
bound.*  As  to  whether  the  missives  may  be  completed  by  the  witneeses' 
signatures  being  adhibited,  and  the  testing  clause  being  filled  up,  after 
one  of  the  parties  has  repudiated  the  transaction,  see  ob^er  dicta  in 
Stewart  v.  Bums?  If  both  parties  are  agreed  that  the  written  contract 
does  not  truly  express  the  t^reement,  then  parole  evidence  is  admiaaible, 
in  which  case  improbative  writings  may  be  proved  by  witnesses  and  so 

'  Skieltv.  Otiihrie'sTrs.,187i,  1  B.  1083 ;  ■  MaUolm  v.  Campbell,  1881,  19  K.  278. 

Seat.  Landi  and  Buildings  Co.  v.  Sftam,  1 380,  *  Jfakolm,  mpra,  Kod  Dues  dtod. 

7  R.  756.  '  1877.  4  R  427. 

=   fVhyU  T.  Z«,  1878,  6  R.  899. 
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made  ports  of  the  evidence.'  An  extra-judicial  settlement  of  actions 
relating  to  heritage  is  binding  though  contained  in  improbative  writings* 

Time  Litnita — The  following  are  the  leading  points  as  to  the 
endurance  and  recal  of  an  offer,  and  the  completion  of  the  contract,  viz. : 
(1)  if  nothing  be  said  to  the  contrary,  an  offer  will  fall  if  not  accepted 
within  a  reasonable  time,  what  is  a  reasonable  time  being,  as  tisual,  a 
qneetioa  of  circumstances;^  (2)  though  a  time  limit  be  specified  in  the 
offer  it  may  be  recalled  within  tliat  time  if  done  before  the  contract  is 
complete ;  *  (3)  the  posting  of  an  unqualified  acceptance  complet«s  the 
contract,  unless  a  recal  of  the  offer  has  first  reached  the  acceptor.* 

Bei  InterventuB. — As  to  what  constitutes  r.  i.,  see  Boll.  Pr.  26,  and 
Lord  Shand  in  Oardmr  v  Lucaxfi  Qiujere  whether  acta  done  by  the 
party  seeking  to  resile  can  be  founded  on  by  the  other  party.'  The 
following  are  comparatively  recent  cases : — 


Bei  irUerventua  sustained : 

Seller  warned  tenant  to  remove  and 
purchaser  re-let. 

Unfinished  house.  Correspondence 
complete  except  that  purchaser  wrote 
"will  finally  arrange  it  on  my  return." 
Actii^  on  both  sides,  including  taking 
down  of  sale  ticket. 

Seller's  conditions  held  to  be  accepted 
by  purchaser  taking  possession  without 
repudiating  them. 


Stewart  v.  Bwrm  ^ 


Wettren  v.  Miiiar* 


Colquhoun  v,  WUaon's  TVs.'* 


Rei  interventiis  rejected  : 
Beiton  v.  Waverley  Hydro-  All  adjusted  except  servitude  to  secure 


pathic  Co?^ 


Qardiaer  v.  Lucas  ^^    . 
Mowat  V.  Oal.  Bank^ 


amenity.  Draft  disposition  revised  and 
returned  reserving  right  to  sellers  to  go 
over  it,  in  case  conditions  might  have  been 
overlooked.     Possession  of  a  kind. 

Purchaser  gave  up  a  separate  business. 

Improbative  offer  accepted.  Purchaser 
incurred  trouble  and  expense  investigating 
value  and  tryinj;  to  form  syndicate. 


'  Oraat't  Tn,  v.  Morison,  1876,  2  R.  377  ; 
Orani  t.  /fadeemU,  ISSS,  1  F.  88B. 

"  Jnderto*  v.  Didc,  1901,  4  F.  88. 

'  HaU-MazvM  v.  GUI,  IBOl,  9  S.  L.  T. 
No.  18S. 

•  Seya  v.  KimbaU  A  Mortm,  1890, 17  K 
381. 

■  ThmiMmv.Jama,l866,iBD.l  iSauti- 
hold  Fin  In*.  Co.  v.  Orant,  187B,  L.  R.,  4 
Ex.  D.  216. 


"  1877 

4  R.  427. 

■  1879 

7  R.  173. 

"  1860 

22  D.  1035 

'  1877 

4  R.  830. 

■'  1878 

6  R.  638. 

•  1S96, 

23  R.  270. 
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Purchaser  had  paid  £5  on  account  and 
a  plumber's    account,  and  incurred   I^al 


M'Lean  v.  SaUt » 


Notice  of  Doubtftil  Pointa — "  I  have  tully  in  view  the  rule  that 
if  a  question  is  a  doubtful  one,  the  seller  is  bonnd  to  give  notice  of 
it.  .  .  .  The  mere  fact,  however,  that  the  purchaser  had  access  to  ths 
titles  would  probably  be  sufficient  to  prevent  challenge  on  the  ground 
that  there  was  a  burden  undisclosed." ' 

Jurisdiction.  —  Held  by  Lord  Low  that  when  a  foreigner  has 
concluded  a  contract  for  the  purchase  of  heritage  in  Scotland,  that  is 
sufBcient  to  subject  him  to  the  jurisdiction  of  the  Scottish  Courts  in  an 
action  on  the  contract.* 

Special  Pointa — The  leading  elements  in  the  contract  are  (1) 
identification,  (2)  price,  (3)  term  of  entry.  These  oi^ht  always  to  be 
dealt  with  in  the  contract.  But  in  addition  there  are  very  numerouB 
matters  which  may  require  consideration  and  stipulation,  according  to 
circumstances,  in  the  interests  of  one  or  other  of  the  parties.  These 
include  the  following: — 
Allocation  of  feu-duty,  etc.  Fire. 

Alterations    or    »ise    intended    by     Fittings, 
purchaser     whether     permissible     Grables. 


under  titles. 

Ground-annuals. 

Annuity. 

Heritors'  assessments.* 

Apportionment — 

Leases. 

Common  charges. 

Light  and  air.^ 

Current  income  and  outgomgs. 

Machinery. 

Bonds,  arrangements  regarding — 

Pre-emption  rights.' 

(1)  Taking  over. 

Removal  of  occupant. 

(2)  Notice  before  repayment. 

Bents. 

(3)  Time  bai^ains. 

Boof. 

(4)  Seller  to  leave  part  of  price 

Salmon  fishings. 

on  the  property. 

Searches. 

Casualty. 

Tenants'  claims.^ 

Change  of  ownership,  notice  of. 

Tenement  property. 

Consignation. 

Teinds. 

Custody  of  deeds. 

"  Title  as  it  stands." 

Feu-duty. 

Unfinished  (or  new)  property 

Feu-duties            ) 
Ground-annuals   JP-^haseof. 

AVater  supply .« 

Allocation.  —  See    Feu-duty, 

Feu -duties  and    Ground -ann 

purchase  of ;  also  p.  250. 

'  1002,  10  S.  L.  T.  No.  289. 

•  See  p.  160. 

"  Per  Moncrieff,  L.-J.-C.,  in  DavidKni  v. 

'  See  p.  180. 

DalTiei,  1881,  8  R.  890. 

•  See  p.  202. 

'  Thorintm    t.     UempsUr,    IBOO,    2    F. 

'  See  p.  167. 

fS8 

"  See  p.  3X6. 
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AlterationB,  or  use,  intended  by  Purchaser— It  frequently 
happens  that,  unknown  to  hie  solicitor,  the  purchaser  intends  to  make 
structural  alterations  on  the  property  or  to  use  it  for  purposes  different 
from  those  for  which  it  is  used  by  the  seller.  Then  it  may  turn  out 
that  the  changes  and  purposes  intended  are  forbidden  under  the  titles 
or  by  reason  of  servitude.  It  is  not  suggested  that  in  the  case  of  say 
a  house  there  could  be  any  professional  liability,  though  it  would  prob- 
ably be  different  in  regard  to  a  piece  of  vacant  ground.  But  in  any 
case  the  consequences  are  unsatisfactory,  and  the  matter  is  one  to  be 
kept  in  view. 

Annuil^. — If  there  is  an  annuity  secured  over  tlie  property,  it  will 
not  be  safe  for  the  proprietor  to  enter  into  a  contract  of  aale  unless  and 
until  he  ascertains  that  the  annuitant  is  competent  and  willlug  to  come 
to  terms,  and  dischai^e  the  annuity  either  for  a  lump  sum  or  in 
exchai^e  for  an  annuity  from  an  insurance  company,  or  at  least  to 
release  the  property  in  consideration  of  substituted  security.  As  to  the 
competency  of  a  discharge  of  the  annuity  or  the  security  therefor,  an 
alimentary  annuity  cannot  be  dischai^ed  if  secured  by  a  trust;  if  not 
BO  secured,  it  appears  that  it  is  not  truly  alimentary,  and  may  bo 
discharged.^  The  same  distinction  applies  to  antenuptial  provisions  to 
wivea  The  specialty  in  this  case  is  that  when  there  is  a  trust,  the 
provision,  although  not  declared  alimentary,  is  presumed  to  be  pro- 
tected against  the  wife  herself,  and  it  may  not  be  discharged  during  the 
subsistence  of  the  marrit^e.*     Where  there  is  no  trust  it  is  otherwise.* 

If,  however,  a  dischai^e  of  the  annuity  or  security  be  refused  by 
the  creditor,  various  methods  are  available  to  the  parties,  provided  tho 
purchaser  consent.  They  are  (1)  the  deduction  from  the  prico  of  u 
sum  representing  the  actuarial  value  of  the  annuity:  this  introduces  a 
speculative  element  from  the  point  of  view  of  both  seller  and  pur- 
chaser ;  (2)  the  purchase  by  the  seller,  in  name  of  the  purchaser,  from 
an  insurance  company,  of  an  annuity  on  the  same  life  and  of  the  same 
amount  as  that  which  creates  the  difficulty ;  this  introduces  a  specula- 
tive element  as  r^ards  the  seller ;  (3)  the  retention  by  the  purchaser 
of  part  of  the  price,  the  interest  of  which,  at  an  agreed-upon  rate,  is 
equal  to  the  annuity;  with  an  agreement  published  in  the  register 
of  Badnes,  that  the  sum  is  retained  as  a  security  against  the  annuity ; 
that  the  interest  is  to  be  paid  by  the  purchaser  to  the  seller  in 
exchange  for  the  annuitant's  receipt  for  the  annuity,  or  that  the 
porcbaser  may  in  his  option  pay  the  interest  direct  to  the  annuitant 
in  satisfaction  of  the  annuity,  and  that  the  principal  sum  shall  be  paid 
by  the  purchaser  to  the  seller  on  the  expiry  and  full  satisfaction  of 
the  annuity.     The  retained  sum  ought  to  be  created  a  real  burden  on 

'  JfiuroyT.  Matfarlan^a Tn.,nB6,22R.  '  Standard  Prop.  Inv.  Co.  v.  Cow.  1877, 

927.  ~      "' 

>  Jteiaitt  T.  Hurray,  187G,  2  B.  60 
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the  purchaser's  infeftment  in  favour  of  the  seller,  subject  to  the  due 
dischai^  of  the  annuity. 

Apportionment. — 1.  Gomnum  chafyes. — When  the  property  sold  is 
peurt  of  a  larger  holding,  it  may  be  necessary  to  provide  for  the  apportion- 
ment as  between  seller  and  purchaser  in  the  future  of,  e.ff.  (1)  feu- 
duty,'  (2)  ground-annual,  (3)  land  tax,*  (4)  stipend 

2.  Civrrent  income  and  ouigoinga. — In  many  cases  it  is  proper  to  make 
express  stipulation  r^arding  apportionment  of  both  income  and  out- 
goings. Ab  to  income,  see  Bents,  infra ;  as  to  outgoings,  the  matter  is  of 
most  importance  when  the  entry  is  not  at  Whitsunday.  The  view  is, 
however,  submitted  that  the  parties  are  by  implication  entitled  to  an 
apportiotmient  though  the  missives  are  silent.'  It  may  be  useful 
to  note  the  end  of  the  financial  year  as  regards  the  following 
charges : — 

Land  tax,  24th  March,  .    Cotmty  \ 

Property  tax,  5th  April,    .  .    Parochial,  School  >  16th  May. 

Inhabited  house  duty,  15th  May,      .    Bui^h  ) 

The  following  require  special  remark  : — 

Feurduty  may  be  payable  annually  and  not  at  the  term  of  entry. 
See  p.  305. 

Stipend  (grain)  is  not  payable  until  the  Spring  following  the  year  to 
which  it  appliea  On  a  WhitHunday  entry  it  is  equally  divided ;  on  a 
Martinmas  entry  the  seller  pays  the  whole.* 

Heritors'  (isseasments  fall,  without  relief,  upon  the  proprietor  at  the 
date  when  the  assesBment  is  imposed,  although  the  money  may  be  applied 
to  meet  expenditure  incurred  before  the  date  of  bis  entry.*  This  may 
be  a  heavy  it«m,  e^.  rebuilding  or  repairing  church  or  manse,  and  it 
may  in  a  fitting  case  be  proper  to  make  enquiry  beforehand  of  the  clerk 
to  the  heritorB.  At  the  same  time  enquiry  may  be  made  as  to  whether 
the  heritors  have  the  church  and  manse  insured  f^aiust  Sre. 

Fire  insurance  is  ia  a  special  position,  as,  of  course,  it  is  in  no  sense 
a  burden  or  charge,  and  the  purchaser  has  no  duty  to  the  seller  in  that 
respect.  If  the  seller  has  paid  a  premium  covering  a  period  after  the 
entry,  he  ought  expressly  to  stipulate  that  the  purchaser  shall  pay  the 
proper  proportion,  the  policy  being  endorsed  in  terms  to  the  satisfaction 
of  both. 

Repairs. — It  appears  fair  that  repairs  incurred  before,  though  paid 
after,  the  beginning  of  the  rent  term  current  at  the  date  of  settlement, 
should  not  be  brought  into  account  against  the  purchaser,  and  on  the 
other  hand  care  will  be  taken  to  see  that  allowance  is  made  for  repairs 
ordered  during  the  current  rent  term  though  not  yet  actually  paid  for. 

'  Sm  p.  260.  '  E.  GlasgowU  Tn.  t.  CUurk,  1889,  IS  B. 

■  As  to  redemption,  see  42  Oqo.  III.  o.  116,       545 ;  see  further,  p.  806  JilfVo. 
■nd  A))uh'TU!  (Land  Ownership),  727.  *  ifaOfunil  v.  JT.,  1S77,  4  B.  422(heiruid 

executor). 
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£xpenaes,  if  to  be  brought  into  account,  ought  to  be  specially 
mentioned. 

In  an  ordinary  case  the  following  may  serve : — 

Rent  and  ordinary  outgoings  (other  than  expenses  and  repairs)  to  be 
apportioned  between  seller  and  purchaser  in  proportion  to  their  reepective 
periods  of  ownership  before  and  after  the  said  term  of  entry. 

Bonds,  arrangements  regarding.— These  are  commonly— 

1.  TaHnff  over} — Three  consents  are  in  question ;  seller,  purchaser, 
and  creditor.  The  creditor's  consent  is  necessary  if  the  seller  is  to  he 
discharged  of  his  personal  obligation,  or  if  there  is  no  time  baigsin  with 
a  reasonable  unexpired  period  and  if  the  purchaser  is  not  prepared  to 
take  the  risk  of  having  the  loan  soon  disturbed.  The  seller  cannot  but 
be  advised  to  require  an  immediate  discharge  by  the  creditor.  See  the 
table  of  fees  for  the  implied  rule  as  to  expenses. 

2.  Notice  before  Repayment. — In  selling  burdened  property,  r^ard 
should  he  had  to  the  matter  of  notice  which  the  creditors  may  require 
before  accepting  their  money,  or  otherwise  claims  for  interest  in  lieu  of 
notice  may  be  incurred. 

3.  Subsiding  time  hargains. — This  is  specially  important  when  there  is 
a  time  bai^ain  for  a  period  extending  beyond  the  proposed  term  of  entry. 
In  that  case  the  consent  of  purchaser  or  creditor,  one  or  other  if  not 
both,  must  be  obtained,  either  the  purchaser  taking  over  the  debt  or  the 
crerlitor  accepting  anticipated  repayment. 

4.  SeUer  leaving  part  of  price. — Provisions  are  required  as  to  (1) 
security  of  bond  and  disposition  in  security,  or  personal  bond  and  real 
burden;  (3)  ranking;  (3)  endurance;  (4)  rate. 

Casualty. — Liability  to  casualties  does  not  constitute  an  incum- 
brance which  the  seller  is  bound  to  discharge,  nor  will  it  entitle  the 
purchaser  to  reeila  But  this  is  not  bo  be  taken  without  qualification. 
It  holds  good  as  r^ards  all  proper  "casualties,"  and  even  as  regards 
an  untaxed  composition.  These  are  ancient  legal  incidents  of  tenure, 
and  may  naturally  be  expected.  Another  element  is  introduced  with 
definite  sums  payable  at  fixed  intervals.  There  is  nothing  casual 
about  them  as  regards  either  amount  or  period  of  payment.  A  simple 
duplicand,  or  even  a  duplicand  over  and  above  the  feu-duty  of  the 
year,  payable  say  every  nineteenth  year,  is  very  familiar  in  practice, 
and  will  be  within  the  rule.  But  suppose  there  were  a  conventional 
"  casualty  "  of  a  duplicand  every  tenth  year  or  every  fifth  year.  This 
is  surely  just  an  additional  feu-duty.  If,  then,  the  annual  feu-duty 
had  been  disclosed  and  nothing  said  about  this  "  casualty,"  it  would 
appear  that  the  purchaser  would  be  entitled  to  resile.  If,  on  the 
other  hand,  there  had  been  no  representation  as  to  feu-duty  or  casualty, 
the  question  would  appear  to  resolve  itself  into  this — whether,  treating 

'  See  i>.  326,  and  Seotioo  XXXIII. 


j,t.zed_,CjOO»^lc 


152  SALE  AND  PDBCHA3E  OF  HBBITABLE  PROPERTY 

the  caauolty  aa  distributed  in  the  lorm  of  annnsl  or  additional  feu-duty, 
the  total  feu-duty  would  then  be  of  such  amount  as  to  be  uureasoa- 
able  according  to  the  nature  of  the  property.    See  Feu-duty. 

The  practical  advice  is,  in  any  offer  to  state  what  the  casualty  or 
duplicand  is  understood  to  be,  and  to  make  the  offer  on  that  condition. 

Aa  r^rds  duplicands,  care  must  be  taken  to  distingaiBh 
between  a  simple  duplicand  and  a  duplicand  over  and  above  the  feu- 
duty.  If  the  feu-duty  is  £5,  is  the  addiiionaX  payment  £5  or  £10! 
See  p.  210. 

When  the  casualty  falls  due  on  the  entry  of  heirs  and  singular 
succeBBors,  and  there  is  a  casualty  due  which  is  to  be  paid  by  the  seller, 
the  purchaser  may  prefer  that  the  receipt  therefor  should  be  in  his 
(the  purchaser's)  name,  rather  than  in  the  name  of  the  seller,  so  that 
the  next  casualty  may  depend  on  the  life  of  the  purchaser,  not  of  the 
seller.    In  that  case  a  special  provision  will  be  made  to  that  effect 

If  a  duplicand  falls  due  at  the  term  of  entry,  it  should  be  made 
express  who  is  to  pay  it.  There  appears  no  reason,  however,  to  doubt 
the  seller's  liability. 

It  will  he  remembered  that  the  seller  must  pay  any  casualty 
falling  due  between  the  date  of  the  contract  and  the  date  of  eutry. 
If  it  is  intended  to  limit  his  liability  to  the  former  date,  this  will  be 
done  expressly.  When  it  is  the  case  of  a  creditor  sellii^  under  his 
power  of  sale,  it  appears  proper  to  make  it  a  rule  to  stipulate  that  the 
purchaser  shall  pay  all  casualties,  duplicands,  etc.  It  is  for  considera- 
tion whether  the  same  rule  should  not  be  observed  when  trustees  sell 
Otherwise  the  result  may  be  that  the  sellers  are  confronted  with  clfums 
under  their  obligations  of  relief  long  after  they  have  parted  with  all  the 
funds. 

Change  of  Ownership,  Notice  of. — In  connection  with  possible 
Casualty  claims,  it  may  be  in  the  interest  of  the  purchaser  to  stipulate 
that  the  seller  shall  not  intimate  to  the  superior  the  change  of 
Ownership. 

Consignation ;  Interest — The  rule  is  that  the  purchaser  must 
consign  if  he  is  to  avoid  paying  five  per  cent,  interest,  assuming  that 
he  is  getting  the  benefit  of  the  possession  or  rents,  and  although  t^ 
delay  may  be  the  fault  of  the  seller.'  The  same  case  made  it  clear  that 
the  consignation  must  be  in  such  terms  as  to  put  the  price  beyond  the 
sole  control  of  the  purchaser  or  his  t^ent;  the  usual  method  is  to 
consign  in  the  joint  names  of  the  two  ^ents.  It  must  be  assumed  that 
partial  consignation  will  be  wholly  ineffectual,  notwithstanding  the 
case  cited,*  where  the  interest  on  so  much  of  the  price  as  had  been 
consigned  was  restricted  to  two  per  cent.     Interest  runs  from  15th  May 

1  GraTtdieon'i  Tt».  v.  Jardine,  1S95,  22  R.       when  4  per  cent  only  wu  sllowed  ttrao^ 
B25.     See  TraUl  v,  Conium,  1877,  6  R.  26,       the  purohaaer  »™a  in  pou^don. 

»  DifkioH  V.  Hunro,  1866,  17  D.  52*. 
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or  11th  November,  although  the  tenanta'  remoTol  termB  may  be  later.* 
Income-tax  ia  deductible.^ 

Custody  of  Deeda— Varioua  proTisiona  may  be  required  on  this 
subject,  according  to  cireumatanceB.  Under  articles  of  roup,  whan  two 
or  more  properties  are  beii^  sold,  it  will  be  remembered,  in  connection 
with  provisions  on  this  aubject,  that  it  is  quite  a  poasibility  that  two 
properties  will  be  sold  for  the  same  price ;  also  that  wben  writs  are 
common  to  three  properties,  A.  may  buy  one  for  £1000,  and  B.  may 
buy  two  for  £750  each:  who  is  to  obtain  the  custody  of  the  writs? 
Again,  if  the  owner  of  two  properties  is  selling  one  of  them,  the  ordinary 
practice  is  that  be  retains  the  titles.  His  right  to  do  so  is  clear  if  the 
property  retained  is  of  greater  value  than  that  sold ;  but  if  not,  it  may 
be  prudent  for  him  to  stipulate  for  retention.     See  Searches. 

Feu-duty. — (See  Casualty.)  Liability  to  a  reasonable  feu-duty  ia 
not  an  incumbrance,  and  will  not  entitle  the  purchaser  to  resile. 
But  beyond  the  question  whether  the  feu-duty  is  reasonable,  there 
may  be  the  further  question  whether  it  is  not  more  than  the  purchaser 
reaaonably  understood  it  to  be,  eg.  if  it  were  double  the  amount  of 
any  similar  home  in  the  district. 

If  the  purchaser  wishes  to  have  the  feu-duty  allocated  by  the 
superior,  he  ought  to  stipulate  for  that  expreaaly.^  In  that  case 
(which  was  decided  by  three  judges  to  two,  one  of  the  majority  hesi- 
tating, and  Ld.  Butherfurd  Clark  being  in  the  minority)  it  appeared 
that  all  the  parta  of  the  feu-duty  were  well  aecured,  and  it  is  no 
authority  for  the  contention  that  the  purchaser  must  proceed  without 
the  superior's  allocation  if  there  ia  even  a  reasonable  doubt  aa  to  the 
security  for  any  part  of  the  feu-duty,  much  less  if  a  liabiUty  have 
actually  emerged  i^ainet  the  property  for  any  portion  of  the  cwnu^ 
feu-duty  beyond  its  own  share  aa  represented  by  the  seller.  From 
the  seller's  point  of  view,  it  may  therefore  often  be  advisable  to  stipulate 
that  the  purchaser  ia  not  to  be  entitled  to  require  an  allocation  by  the 
superior ;  vice  vertd  from  the  purchaser's  point  of  view. 

But,  on  the  other  hand,  the  seller  will  be  very  careful  in  accepting 
an  offer  in  these  terma,  for  (1)  he  may  not  be  able  to  obtain  an  allocation 
at  all,  and  (2)  even  if  he  can,  there  will  probably  be  an  augmentation, 
against  which  he  may  require  to  indemnify  the  purchaser  in  the  shape 
of  a  reduction  in  the  price. 

Feu-duttee  and  Qround-aimuals — Purehaae  of. — In  purchasing 
fen-duties  and  ground-annuala,  the  following  apecial  points  require 
attention :  (1)  to  ascertain  that  the  obligaliona  of  the  grantera  of  the  feu 
or  ground-annual  right  have  been  implemented  to  the  proprietor  of 
the  property ;  for  if  not,  of  course  they  vrill  affect  the  purchaser  of 
the  feu-dnty  or  ground-annual,  who  will  not  be  entitled  to  enforce 

■  Staaat  r.  E.  of  CanaiU,  2\  X>eii.  1811,  *  ^cMv.  Juai^,  18C4,  1  KtyandJ.,  S16. 

F.  a  '  SebtrUon  v.  Dauglat,  18S6,  18  B.  118S, 
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payment  except  od  condition  of  implementing  these  obligations ;  >  (2)  to 
have  regard  to  the  powers  of  redemption  or  allocatioD  poBseesed  by  the 
feuar  or  other  proprietor  under  the  titles.  In  Bell's  PriwdpUt'  it  ia 
si^ested  that  there  is  something  of  the  nature  of  an  implied  allocatioD 
of  ground-annuals ;  but  the  case  referred  to  does  not  at  all  support  that 
view ;  (3)  to  stipulate  that  there  ia  no  liability  for  any  over  feu-duty 
or  casualty ;  or  if  there  be  any  feu-duty,  at  least  to  make  certain  that 
it  is  not  part  of  an  unallocated  over  feu-duty,  for  if  it  were,  a  subsequent 
allocation  might  be  a  serious  matter;  (4)  to  stipulate  for  an  assigna- 
tion to  arrears  of  casualties ;  (5)  to  see  that  the  proprietor  of  the 
property  is  bound  to  insure  in  the  name  of  the  holder  of  the  feu-duty  or 
ground-annual ;  and  (6)  to  obtain  delivery  of  the  chsrtulary  containing 
full  copies  of  the  charters,  full  inventories  of  the  vassals'  titles,  the  names 
and  addresses  of  the  vassals  and  their  solicitors,  particulars  identifying 
the  properties,  e.g.  plans,  street  numbers,  etc,  copi%  of  last  receipts 
for  casualties,  and  information  as  to  the  residences  of  the  persons  on 
whose  lives  the  next  casualties  depend. 

On  the  other  hand,  when  selling  superiorities,  it  is  neceeaary  to 
keep  in  view  that  it  may  be  necessary  to  make  express  reservations. 
This  ia  particularly  the  case  under  articles  of  roup  which  describe  the 
subject  of  sale  as  the  lands  themselves.  Thus  the  same  title  may 
embrace  valuable  mineral  fields  which  have  been  excepted  from  the 
feuar's  title,  and  which  there  is  no  intention  of  selling,  and  which  . 
therefore  ought  to  be  expressly  reserved.^ 

Fire. — As  the  risk  passes  with  the  purchase,  the  purchaser  must 
insure  at  once.  But  it  is  sometimes  expressly  stipulated  that  if  tbs 
property  is  not,  at  the  date  of  entry,  in  existence  and  in  substantially 
the  same  condition  as  at  the  date  of  sale,  the  purchase  is  to  be  void. 

If  the  whole  property  is  not  in  eiiBteoce  in  ita  present  condition  at  the 
term  of  entry,  the  contract  to  be  void  in  the  purchaser's  option,  without  any 
claima  on  either  side. 

As  to  apportionment  of  premiums,  see  p.  150. 

Fixtures  or  Fittings.* — ^Thia  is  a  matter  of  great  importance.  It  a 
apt  to  be  overlooked,  and  whether  overlooked  or  not,  it  is  apt  to  give 
rise  to  considerable  vexation.  Fixtures  are  part  of  the  heritage*: 
fittii^  are  moveable,  and  aa  such  are  not  included  in  a  contract  of 
sale  and  purchase  of  a  house  or  other  building  unless  expressly  so 
included.  As  to  what  are  fixtures  and  what  are  fittings  respectively, 
see  the  cases  collected  under  Fixtures  in  G^reen's  SMyclopadia. 
When  there  are  current  leases,  the  omission  to  include  the  fittings  in 
the  sale    has   somewhat    curious    results.    There   are    three    parties 

I  Amott't  Tn.  v.  Forla,  18S1,  9  E.  SB. 

'  S.  8M. 

•  Or  V.  MUcUU,  1898,  30  B.  (H.  L.)  27. 
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interested :  the  seller,  purchaser,  and  tenant.  The  seller  retains  the 
property  of  the  fittings,  but  he  cannot  remove  them  during  the  sub- 
sistence of  the  lease  as  granted  by  him,  because  he  is  liable  in 
warrandice  to  the  tenant.  It  would  appear,  however,  that  he  will 
be  entitled  to  some  part  of  the  rent  as  representing  the  annual  value 
of  the  fittings;  and  if  the  purchaser  of  the  property  does  not  finally 
buy  the  fittings  also,  the  seller  will  be  entitled  to  remove  them  when 
the  lease  runs  out.  But  while  these  may  be  the  general  rules,  may  it 
not  be  suggested  that  au  exception  occurs  when  retUcU  ia  a  material  part 
of  the  transaction,  e.g.  the  purchaBe  of  a  tenement  for  investment,  or 
perhaps  any  sale  where  there  has  been  a  representation  by  the  seller 
as  to  rental  ?  If  that  rental  is  receivable  only  from  the  heritage  pint 
the  fittings,  must  not  the  seller  convey  both  ?    Teinds  ^  and  steelbow  * 


On  the  other  hand,  the  seller  must  be  careful  to  limit  the  in- 
clusion of  fittings  to  those  which  belong  to  himself,  otherwise  he  will 
get  into  difficulties  when  it  is  found  that  aome  of  the  fittings  are  not 
his  to  sell,  but  are  the  property  of  the  tenant.  If  importance  ia  attached 
to  the  fittings,  there  had  better  be  an  inventory  of  them  relative  to  the 
missive. 

It  may  sometimes  be  proper  to  require  evidence  of  the  seller's  title 
to  the  fittings ;  and  in  special  cases  it  may  be  necessary  to  bear  in  mind 
that  they  may  be  affected  by  arrestment  in  the  hands  of,  e^.  a 
tenant. 

Flowers,  etc. — ^The  purchaser  may  wish  to  include  all  flowers, 
plants,  and  shrubs.  Disputes  are  very  apt  to  arise  over  matters  of  this 
kind,  and  care  ought  to  be  taken  on  both  sides  to  have  the  agreement  of 
parties  clear  and  express.  It  may  in  like  manner  be  proper  to  expressly 
include  or  exclude  a  conservatory. 

Gables. — If  the  gable  of  the  property  is  mutual  and  the  other  half 
has  not  been  used  (or  whether  used  or  not,  if  not  paid  for),  the  seller 
must  be  careful  to  reserve  the  right  to  recover  the  half  cost  from 
whoever  may  come  to  use  it  Even  this  reservation,  however,  imposes 
no  obligation  on  the  purchaser. 

The  punuer  (the  builder)  imposed  do  obligation  on  his  diepotiee  to 
maintain  the  gable.  Neither  did  he  put  any  restriction  on  the  purchaser 
in  the  use  of  his  feu  with  a  view  to  preserve  the  gable.  It  would  aeem  to 
follow  that  the  purchaser  might  have  put  the  feu  to  whatever  lawful  uees 
he  pleased,  although  they  involved  the  total  destruction  of  the  gable. 
Neither  am  I  able  to  see  that  the  pursuer  would  have  any  right  to  damages 
or  recompense  if  the  purchaser  had  chosen  so  to  act.  No  doubt  it  would  not 
have  been  in  his  power  to  destroy  the  gable  without  the  consent  of  the 
neighbouring  feuar,  but  with  his  consent  it  would.* 


3,t.zcd_,CjOO»^lc 


156  SALE  AND  nniCHASE  OF  HERITABLE  PROPERTY 

In  the  case  of  tenemente  the  reeervstion  should  be  made  on  the 
sale  of  the  houses  on  the  otf  side  as  well  as  of  those  actually  abutting 
on  the  gable.^  Where  the  reservation  is  not  made,  the  right  to  the 
other  half  passes  to  the  purchaser,*  even  though  the  seller  is  the  adjoin- 
ing owner.^  It  is  not  sufficient  to  declare  that  the  gable  shall  be 
mutual,  for  that  is  held  to  mean  only  that  the  adjoining  owner  (even 
though  he  is  the  seller)  shall  be  entitled  to  use  the  gable,  but  subject 
to  the  usual  condition,  namely,  payment  of  one-half  of  its  cost.*  On 
the  other  hand,  if  it  is  to  be  included  in  the  sale  it  ought  to  be  express 
in  both  missive  and  title,  for  otherwise  questions  will  be  very  apt  to 
arise  between  seller  and  purchaser  and  between  the  latter  and  adjoining 
feuars. 

luctuding  [or  reserving  to  the  aelter,  as  tlie  cage  may  ie]  rigbt  to  recover 
the  half  or  other  proper  proportion  of  the  coat  of  all  common  or  mutual 
gables,  walls,  roads,  and  drains,  from  the  other  useiB  thereof  or  others  who 
may  be  or  become  liable  therefor,  [and  in  the  cote  of  the  retervalion  adi£\  and 
also  to  use  the  same  without  payment. 

The  leading  rules  r^arding  payment  for  gables  are :  if  the  claim 
rests  on  the  common  law  of  recompense,  it  arises  only  when  the  gable 
is  used;  if  it  rests  upon  contract,  the  terms  may  be  such  as  to  infer 
immediute  liability  irrespective  of  use ;  and  interest  runs  from  the  date 
of  use  in  the  former  case,  and  in  the  latter  from  the  date  when  the 
contract  is  complete.' 

Ground-aimual- — See  Feu-duty. — On  the  original  constitution  of 
a  ground-annual  the  purchaser  of  the  property  ought  to  make  it  clear 
that  there  is  no  permanent  liability  on  him  for  the  ground-annual, 
but  that  his  liability  is  to  cease  when  he  sella  the  property.  The  proper 
way  is  for  the  seller  to  constitute  the  ground-annual  iefore  he  sells,  and 
to  give  the  purchaser  a  simple  disposition. 

There  is  to  be  no  i>eruianent  liability  on  the  purchaser  or  his  represen- 
tatives for  the  ground-annual,  or  for  any  relative  obligations,  all  which  ure  to 
cease  on  termination  of  ownenihip,  except  as  regards  ouy  arrears  then  due. 

Leases. — As  it  is  at  least  not  clear  that  an  ordinary  lease  according 
to  the  nature  of  the  property  is  an  incumbrance  which  the  seller  is 
bound  to  puige,^  the  purchaser  should  make  enquiry,  aud  if  necessary  a 
stipulation,  as  to  the  non-existence  of  leases  or  the  nature  of  any  that 
exist.  If  he  is  buying  for  occupation,  this  point,  which  is  easily  over- 
looked, becomes  of  even  greater  importance,  for  then  a  lease  would  be  fatal 

'  But  Bee  itofarti  v.   OaUmoay,   18B8,   8  '  Sincinirv.  BroimSroi,  1882,  lOR.  45. 

8.  L.  T.  No.  36.  Furtber  as  to  gables,  see  Stark't   Tri.    ■?. 

»  Hwnler  ».  Luke,  1846,  8  D.  787.  Ca^t  Trt.,  IBOO,  2  F.  1267  (taking  down 

'  Glcugom   Royal    Infirmary  y.    Wj/tUt,  tenemeot,  Tsbuilding  gable,  contribution  to 

1877,  i  B.  894.  cost:  Sheriff'B  jariadictlon). 

•  Berkeley  v.   Baird,   1696,  22  B.   372  ;  ■  Dt^ff,  89.     Bell,  CoKBey.  944. 
Bairi  y.  Alaamder,  1898,  25  R.  (H.  L.)  SB. 
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no  matter  how  favonrsble  its  terms  from  an  iDTestment  point  of  view. 
Thifi  also  holds  in  a  very  marked  degree  r^arding  salmon  fishings  {q.v.y 
When  leases  exist  they  should  be  examined  before  any  offer  is  made, 
so  as  to  see  whether  there  are  any  special  conditions  prejudicial  to  a 
purchaser.    The  points  requiring  attention  include  the  following: — 

1.  Endurance. 

2.  Rents — (1)  amount,  (2)  how  paid,  and  which  is  the  purchaser's 
first  rent' 

3.  Obligations  on  landlord — (1)  nature  and  amount,  (2)  how  far 
implemented. 

4.  Claims  for  improvements. 

Obligation  on  landlord. — In  order  that  conditions  and  stipulations  in 
a  lease  shall  affect  a  singular  successor  they  must  be  inter  naiwalia  of 
the  leasa  What  possesses  that  character  may  vary  with  the  duration 
of  the  lease,  and  in  this  connection  an  averment  and  proof  of  custom 
will  be  important.  If  not  inter  naturalia,  it  apparently  does  not  matter 
that  the  singular  succeesor  has  full  knowledge  of  the  condition  or  even 
that  it  has  been  published  on  record,  aa,  e.g.,  by  being  contained  in  a 
recorded  lease.  This  was  held  in  the  case  cited '  in  regard  to  an  obliga- 
tion, contained  in  a  recorded  building  lease  for  999  years,  to  grant  a  feu 
of  the  same  property.  But,  of  course,  the  purchaser  may  be  barred,  e^. 
if  the  lease  and  its  clauses  and  obligations  are  excepted  from  and  made 
burdens  on  the  conveyance  in  his  favour.  But  to  this  end  an  exception 
from  the  warrandice,  though  specially  referring  to  the  particular  lease,  is 
not  enough. 

The  most  common  obligations  which  will  affect  a  mngular  successor 
are — to  erect  or  repair  huildii^  fences,  drains,  etc,  to  make  roads,  to 
take  over  a  sheep  stock  at  valuation  (which  may  mean  a  heavy 
loss  if  the  landlord  has  to  buy  at  acclimatisation  value  and  resell  at 
market  value),  to  take  over  straw,  etc,  of  waygoing  crop.* 

ClaimifoT  improvements  are  liabilities,  the  amount  of  which,  and  the 
expense  of  determining  that  amount,  can  scarcely  be  even  approxi- 
mately fixed,  and  which  must  in  ordinary  course  be  taken  over  by  the 
purchaser.  The  purchaser  may  call  for  evidence  of  any  consents  given 
by  the  landlord,  and  notices  given  by  the  tenants,  under  the  Agricultural 
Holdings  Acts.  It  is  for  consideration  whether  the  seller  should  not 
give  the  purchaser  notice  at  least  of  the  former,  say,  consents  by  him 
to  the  execution  of  improvements  by  the  tenanta 

Machinery. — In  the  purchase  of  manufacturing  property  the 
missives  oi^ht  to  be  clear  and  express,  so  as  to  include  all  machinery, 
fixed  and  unfixed,  with  belting,  etc.,  according  to  the  intention  of 
the  client. 

'  Sm  p.  IKS.  '  Aa  to  Mttiog  ap  these  abligalionB  hj 

*  SUiet  V.  Jfoff*.  o/  Aberdeen,  1888,  1  F.       ciutom  only,  see  Maciaine  v.  Stewart,  18&S, 
87  SB  S.  L.  S.  283. 
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Remoral  of  Occupant. — Assuming  that  the  tenant'B  right  of 
occupancy  comee  to  an  end  at  the  term  of  entry,  it  ought  to  be 
arranged  between  seller  and  purchaser  for  the  former  to  give  the 
tenant  notice  to  romove.  But  suppose  the  tenant  refuses  to  remove, 
and  l^al  proceedii^  are  necessary  to  get  him  out.  Or  again,  suppose 
the  property  is  sold  hy  a  bondholder,  and  the  proprietor  in  natural 
possession  refuses  to  remove  without  judicial  proceedings.  On  whom 
do  the  burden  and  expense  of  these  proceedings  fall  ?  There  is  no 
breach  of  warrandice,  for  ex  /iT/pothesi  the  tenant  or  occupant  has  no 
title  and  must  be  unsuccessful.  On  the  other  hand,  if  the  purchaser 
has  contracted  for  natural  possession  at  the  tarm  of  entry,  does  the 
seller  implement  this  without  giving  natural  possession  in  fact  7  Diffi- 
culties under  these  circumstances  are  not  infrequent ;  and  when  then 
is  any  reason  to  anticipate  difficulty,  a  special  clause  may  be  introduced 
into  the  missives  making  it  the  seller's  duty  to  have  the  property  un- 
occupied at  the  removal  term. 

Id  the  purchaser's  option,  which  must  be  intimated  before  20th  Uajioh  19 
[i,e./(W  a  Whitsunday  eTiiry ;  see  49  A  SO  Vict.  c.  50,  s.  4],  the  seller  shall 
be  bound  to  remove  any  tenant  or  occupant,  and  to  take  and  carry  through 
all  steps  to  that  end,  and  to  have  the  property  unoccupied  at  the  removal 
term  of  Whitsunday  19    ,  all  at  the  seller's  expense. 

BentB. — There  is  no  question  on  which  greater  difficulty  and  more 
litigation  arise  between  seller  and  purchaser  than  this :  which  is  the  first 
rent  which  the  purchaser  is  to  receive  ?  The  practical  advice  and  only 
sate  course  is  to  make  an  express  stipulation  identifying  beyond  alt 
question  the  first  rent  which  is  to  go  to  the  purchaser.  A  form  is  given 
on  p.  167-  The  same  special  clauses  will,  of  course,  be  exactly  repeated  in 
the  disposition.  Assuming  that  the  rights  of  parties  are  left  to  be  regulated 
by  the  statutory  clause, "  and  I  assign  the  rents,"  the  purchaser  receives — 

1.  The  rents  to  become  due  for  the  poaseesion  following  the  term  of  entry 
according  to  the  legal  and  not  the  couveutional  terms,  imless  in  the  case  of 
forehand  rents, 

2.  In  which  case  [the  purchaser  receives]  the  rents  payable  at  the  oon- 
ventional  terms  subsequent  to  the  date  of  entry.' 

In  applying  this,  three  leading  rules  are:  (1)  the  rent  of  an  arable 
farm  is  legally  due  one-half  at  Whitsunday  after  sowing  and  the  otlier 
haU  at  Martinmas  after  reaping  ;  (2)  the  rent  of  a  pasture  farm  is  legally 
due  one-half  on  entry  at  Whitsunday,  and  the  other  half  at  Martinmas 
following  ;*  and  (3)  a  farm  must  be  either  arable  or  pastoral ;  if  it  partake 
of  both  it  is  classed  as  the  one  or  the  other  according  as  the  one  element 
or  the  other  prevails.* 

<  31  &  32  Vict.  c.  101,  SB.  B  and  3.  '  Mackvjai^t   Tr*.   t.   SonmvUlt,    19O0, 

<  Note  that  these  are  not  forehand  rents,       2  F.  1278. 
and  that  paatoR  lenta  practicallj  cannot  be 
forehand. 
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1.  Noti-JoTehamd  rents,  ijt.  renta  either  (a)  psyaWe  at  the  l^al  terms,  or 
(6)  postponed,  i.e.  backhand.  Disregard  the  postponement  and  conven- 
tional terms.  Suppose  the  rents  were  payable  at  the  legal  terms, 
whether  they  ore  or  not.  On  that  assumption  what  would  be  the  first 
half  year's  rent  payable  after  the  purchaser's  entry  ?  Trace  out  that 
rent.  No  matter  when  it  may  be  conventionally  payable,  it  is  the  lirst 
rent  which  the  purchaser  Teceives.  A  purchaser  entering  at  Martinmas 
gets  the  whole  rent  of  next  year's  crop,  and  no  part  of  the  rent  of  the 
crop  of  the  year  of  his  entry,  A  purchaser  entering  at  Whitsunday 
receives  the  second  half  of  the  rent  for  that  year's  crop. 

2.  FWehand  rents. — The  purchaser  (1)  has  no  drawback  for  rents 
received  before,  but  applicable  to  the  period  aft«r,  bis  entry ;  (2)  does  not 
receive  rents  payable  at  his  entry  for  the  period  following,  but  (3)  is 
restricted  to  rents  conventioDsUy  payable  after  his  entry. 

Kote  the  words  "  to  become  due  "  in  the  statutory  interpretation  as 
rt^rds  non-forehand  rents.  It  is  laid  down  that  these  words  exclude 
the  purchaser  under  all  circumstances  from  any  rent  legally  due  at  the 
term  of  entry.  This  makes  two  conditions  which  the  purchaser  must 
prove  in  order  to  support  bis  claim,  viz.,  that  the  rent  was  (1)  legally 
due  after  his  entry,*  and  (2)  so  due  for  possession  after  his  entry.'  This 
has  its  chief  application  in  the  case  of  pasture  rents,  eg.  if  the  purchaser 
and  the  tenant  of  a  grass  farm  both  enter  at  Whitsunday,  and  if  the 
assignation  of  rents  is  not  qualilied,  the  seller,  and  not  the  purchaser,  is 
entitled  to  the  tenant's  first  half  year's  rent  irrespective  of  when  it  is 
conventionally  payable  The  reason  is  that  it  is  legally  due  at  the  term 
of  entry,  and  therefore  cannot  then  be  included  among  rents  "  to  become 
due" 


Ababi^  Farm 

1.  Tenant's  entry,  Martinmas  1903.  Bent,  £100.  Under  leaee  tint  .£60 
payable  Whitsunday  1904;  second,  Uartinmas  1904.  These  are  the  legal 
terms.  Purchaser  entering  Martinmas  1903  receives  the  1904  £100;  enter- 
ing  Whitsunday  1904  receives  Martiomsa  1904  £50. 

3.  Tenant's  entry  to  houses  and  grass  at  Whitsunday  1903  and  to  arable 
loud  at  Martinmas  1903.  Rent  and  terms  as  in  No.  1.  Again,  these  are  the 
legal  terms.  Purchaser  entering  Whitsunday  1903  receives  outgoing  tenant's 
lost  half  year's  payment  and  all  the  new  tenant's  payments, 

3.  In  either  of  cases  1  and  2  the  lease  provides  that  first  X50  payable  at 
Martinmas  1904  and  second  at  Whitsunday  1905.  Legal  terms  would  have 
been  Whitsunday  and  Martinmas  1904.  This  is  six  months'  backhanding. 
Purchaser  entering  Martinmas  1903  receives  nothing  till  Martinmas  1904. 

4.  In  either  of  oases  1  and  2  the  leaee  provides  that  first  £60  payable 
Martinmas  1903  and  second  Whitsunday  1904.  This  is  six  months'  forehand- 
ing.    Whenever  purchaser  enters  he  receives  all  rente  payable  arter  his  entry, 


TVj.  v.  SrnnemilU,  *i 
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but  not  rent  payable  at  hia  entry.     If  he  enter  between  terms,  tis.,  IbI 
August,  he  reoeives  the  Martinmas  rent. 

Pahture  Faru 
6.  Tenant  enters  Whitsunday  1904.     Rent,  £100.     Under  lease,  first  £50 
payable  Whitsunday  1904,  and  second  Martinmas  1904.     These  are  the  legal 
terms  for  a  pasture  farm ;  this  is  not  forehand.     Purchaser,  entering  Whit- 
sunday 1904,  receives  as  his  6rat  rent  £50  payable  Martinmas  1904. 

6.  Tenant  enters  Whitsunday  1904.  Rent,  £100.  Under  lease,  first  £50 
payable  Martinmas  1904  and  second  Whitsunday  190S.  This  is  six  months' 
backhanding.  Purchaser,  entering  Whitsunday  1904,  receiTes  nothing  until 
Whitsunday  1906. 

Urban  Propbrty 

7.  Forehand  rents  only  need  be  referred  to.  Tenant  enters  Whitsunday 
1904.  Under  lease,  half  year's  rent  payable  on  entry.  Purchaser  entering 
Whitsunday  1904  appears  entitled  to  nothing  until  Martinmas  1904,  sella 
taking  Whitsunday  1904  rent.  For  this  is  forehand,  and  in  that  case  the 
Aot  carries  only  "  rents  payable  at  conventional  terms  subsequent  to  the  date 
of  entry."  There  is,  however,  reason  to  believe  that  in  the  case  of  say 
tenement  sales,  the  purchaser  is  usually  allowed  to  receive  and  retain  fore- 
hand rents  which  strictly  ought  to  go  to  the  seller,  and  this  without  any 
qualification  of  the  assignation  of  rents.  This  is  no  doubt  because  it  is  recog- 
nised that  justice  requires  that  the  purchaser  should  receive  the  full  rents  for 
the  possession  after  his  entry.  But  obviously  it  is  not  proper  to  run  the  risk 
of  question,  and  the  missives  ought  to  be  clear. 

Gahb  and  othbr  Season's  Rbhtb 

On  the  authority  of  Lord  QUugo'e's  Truttees  v.  Clark,^  these  fall  to  be 
apportioned  in  respect  of  the  periods  of  the  shooting,  or  other  seasons,  before 
and  after  the  term  of  the  purchaser's  entry. 

Special  Quaiificaiions, — The  foUowii^  have  been  held  not  to  be 
special  qualificationB  and  to  have  the  same  efTect  as  the  statutory 
clause,  viz. :  (1)  "the  rents  due  and  payable  from  and  after  the  term 
of  entry," '  and  (2)  "  the  rents  payable  by  tenants  from  and  after  the 
term  of  entry."  ^  But  clearly  if  no  alteration  be  intended,  the  statutory 
clause  ought  to  be  strictly  adhered  to. 

Roof — In  purchasing  the  whole  or  part  of  the  top  flat  of  a 
tenement,  special  regard  must  be  had  to  the  matter  of  liability  for 
the  expense  of  upholding  the  roof.  It  appears  that  at  common  law 
the  t«p  Hat  is  alone  liable,  and  that  where  the  ownership  of  the  top 
flat  is  divided,  each  owner  is  liable  for  the  maintenance  of  bo  mudi 
only  of  the  roof  as  covers  his  own  property.* 

<  ISSfi,  16  R.,  54G.  *  Sa/ndemm'*  Trt.  v.   Y%tU,  ISST,  2S  E. 

*  Lord  QlatgawU  Trt.,  mtpra.  SI]. 

■  ifacdoiuUd  V.  SaiUie,  IBOO,  8  S.L.T.  No. 
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The  root  includes  the  rhones.  But  chimney  stalks  are  in  a  different 
position,  and  the  practice  in  Edinburgh  is  to  charge  repairs  to  the  owners 
who  have  venta  in  them,  and  in  proportion  to  their  number.*  Clmnney 
cans,  of  course,  are  maintained  by  their  respective  owners.  The  hatch- 
way to  the  roof  is  a  common  chai^  to  all  who  use  it. 

That  the  bouse  is  liable  for  not  more  than  one-  share  of  the  expense 

of  maintaining  the  roof. 

See  further,  p.  188. 

Salmon  Fishings. — DifTeriag  from  shootings  and  other  fishings,^ 
salmon  fishings  are  or  may  be  a  separate  feudal  estate.  From  which  it 
results,  on  the  one  hand,  that  the  seller  of  the  lands  may  not  own  the 
salmon  fishings,  and  on  Lhe  other  that  if  he  does,  he  may  not  be  bound  to 
convey  them  unless  the  contract  is  express,  and  further  they  may  be 
the  subject  of  a  lease  which  will  be  valid  against  a  purchaser  and  have 
the  efTect  of  excluding  him  from  sporting  privileges,  or  at  least 
(according  to  its  terms)  from  full  control.  Even  if  the  view  stated  on 
p.  316  be  correct,  viz.,  that  a  seller  who  has  right  to  salmon  fishings 
mmt  convey  them  with  the  lands  though  not  expressly  purchased,  that 
does  not  touch  the  other  case,  viz.,  where  the  purchaser  is  relying  on 
getting  the  fishings,  but  they  are  not  mentioned,  and  the  seller  has  not 
a  title  to  them.  In  that  case  it  appears  clear  that  the  purchaser  must 
proceed  though  the  want  of  the  fishings  may  have  deprived  the  place  of 
its  chief  attraction  in  his  eyes.  The  moral  is  to  specify  (1)  salmon 
fishings,  (2)  their  extent  both  geographically  and  in  respect  of  right, 
whether  sole  and  exclusive  or  what,  and  (3)  full  natural  possession  if 


As  r^ards  trout  fishings,  and  also  as  r^ards  shootings,  a  purchaser 
is  safe  enough,  for  independent  rights  to  these,  effectual  t^ainst  a 
purchaser,  cannot  be  created,  either  by  way  of  property  or  even  lease, 
except  (1)  rights  to  kill  ground  game  under  the  Ground  Game  Act,  1880 ; 
(2)  perhaps  trout  fishing  vigiits  expressly  given  to  ^ricultural  tenants ; 
and  (3)  perhaps  rights  accompanied  by  exclusive  possession  of  the  land, 
which  are  practically  limited  to  deer  forests,  on  the  purchase  of  which 
special  ent^uiry  will  always  be  made  as  to  any  subsisting  leasa^ 

Searchea — The  implied  obligation  for  searches  does  not  bind  the 
seller  to  deliver  the  search.  The  rule  is  the  same  as  in  the  case  of  title 
deeds:  see  custody.  Therefore  if  delivery  be  wished,  the  purchaser 
may  require  to  make  that  express.  Further,  the  implied  obligation  may 
in  other  respects  be  inadequate,  or  at  least  unsatisfactory,  as  leaving 
doubt,  e.g.  (1)  searches  gainst  creditors  (see  p.  285),  and  (2)  in  certain 
burgee  cases  (see  p.  280),  and  finally  it  is  to  be  noted  that,  while  it 
appears  to  be  the  case  that  a  soUcitor  is  professionally  safe  in  accepting 

»  Soe  3ec.  XXXVII. 

'  As  to  tbeae  exceptions,  see  ibid. 
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an  unofficial  search  if  made  by  a  Bearcher  who  is  habit  and  repute 
competent,  a  purchaser  is  apparently  not  bound  to  accept  anything 
except  an  official  search. 

Teinds-' — The  considerations  which  apply  are  to  a  lai^e  extant  the 
Bame  as  in  the  case  of  salmon  fishings.  The  personal  element  does  not 
enter  in,  but  great  pecuniary  prejudice  may  be  suBtalned  if  it  be  found,  e.g. 
that  the  seller  of  the  land  has  no  title  to  the  teinds,  and  yet  that  the 
purchaser  must  proceed  on  account  of  the  absence  of  any  mention  of 
teinds  in  the  contract.  Very  much  the  same  result  may  follow  though 
there  is  a  title,  e.g.  by  reason  of  the  special  position  of  these  teinds  in 
relation  to  stipend.  It  is  possible  to  ascertain  the  whole  position  with  a 
considerable  degree  of  accuracy,  but  it  is  not  practically  possible  to  be 
perfectly  certain,  as  witness  the  occasional  cases  of  rectification  of  over- 
payments, redaction  of  valuations,  etc,  etc.,  matters  as  to  which  it  is 
clear  that  in  most  instances  legal  responsibility  could  not  attach  to  a 
conveyancer. 

Tenement  Property. — The  special  points  requiring  attention  have 
reference  to  the  ownership  of  the  front  plot  of  ground  (if  any),  and  'the 
restrictions  upon  the  use  of  it  and  of  the  ground  flat  of  the  tenement 
The  purchaser  of  the  ground  flat  may  wish  to  have  the  sole  right  of 
property  in  the  front  plot,  and  the  purchaser  of  any  of  the  flats  above 
may  wish  to  be  able  to  prevent  building  on  the  front  plot,  and  the 
conversion  of  the  ground  flat  into  shops. 

In  offer  for  ground  fiat,  deecribe  it  ae  that  house  being  the  eaatmoet  (or 
oUwneiae)  bouse  on  the  ground  flat  of  the  tenement  I  King  Street,  Edinburgh, 
with  exclusive  right  to  the  plot  of  ground  in  front  thereof,  and  right  to  back 
green,  with  the  pertineoU  and  witli  all  fittings. 

In  offer  for  upper  fiats,  insert  a  condition  that  building  on  the  plot  of 
ground  in  front  of  the  tenement,  and  also  the  conversion  of  any  of  the  houses 
into  shops,  are  prohibited,  except  with  the  consent  of  the  purchaser  or  his 
successors. 

Unfinished^  (or  New)  Property. — In  the  purchase  of  property 
which  is  in  course  of  erection  special  stipulations  are  required  regard- 
ing the  completion  of  the  property,  including  (1)  the  actual  building 
of  the  property,  enclosing,  etc. ;  (2)  the  painting  and  papering,  about 
which  the  purchaser  may  stipulate  that  he  shall  be  consulted  ;  (3)  the 
supply  of  fittings,  on  which  also  the  purchaser  may  reasonably  desire 
to  be  consulted ;  (4)  the  laying  out  of  the  garden  and  green ;  (5)  the 
completion  of  all  roads,  causeway,  and  pavements;  (6)  drains;  and 
(7)  the  certificate,  as  regards  houses,  by  the  burgh  engineer  or  sanitary 
inspector. 

The  seller  to  paint  and  paper  the  property  and  put  in  all  fittings  (the 
purchaser  to  be  consulted  as  to  choice  of  paper  and  fittings),  and  to  lay  out 

'  Further,  ii.  IBO,  '  Wearen,  v.  MiOar,  1876,  7  E.  173. 


„t.zed,,CjOOt^lC 


"  TITLE   A8  IT  STANDS  "  163 

the  green  and  garden,  and  to  complete  and  pay  for  all  roads  (including  oanse- 
w'y'tig),  pavements,  and  drains,  and  to  complete  the  property  in  all  re^>eotB, 
and  to  produce  the  oertifioate  of  the  burgh  engineer,  all  before  tJis  term  of 
entry. 

And  as  to  causeway,  see  p.  187. 

"  Title  as  it  etanda"— An  ^reement  that  the  purchaser  shall 
accept  the  title  as  it  stands  is  construed  on  the  asBumption  that,  not- 
withstandiog  it,  (or  rather  that  it  itself  rect^niHea  that),  in  exchange  for 
the  money,  the  purchaser  is  entitled  to  get  the  property,  i.e.  that  the 
seller  has  in  truth  the  real  right  to  the  property.  If  that  be  not  so, 
the  purchaser  may  resile  although  this  stipulation  is  in  the  contract. 
But,  all  the  same,  the  condition  may  have  very  important  results,  e^. 
the  seller  may  have  the  real  right,  but  his  title  may  be  very  defective 
in  point  of  form,  and  the  expense  of  perfecting  it  may  be  considerable. 
Under  these  circumstances,  if  the  purchaser  has  agreed  to  accept  the 
title,  he  must  proceed  and  he  must  bear  all  the  expense  of  rectifying 
the  title.^  The  case  cited  goes  further,  and  gives  some  ground  for  the 
statement  that  the  stipulation  may  be  refused  effect,  although  it  is  not 
eetablished  that  the  title  is  bad,  and  that  it  is  enough  to  free  the 
purchaser  that  there  is  serious  doubt  as  to  whether  the  title  is  good  or 
bad,  if  the  defect  or  alleged  defect  is  one  which  does  not  resolve  itself 
into  a  queetioD  of  expense.  In  Carter  the  objection  was  that,  whereas 
the  lease  in  question  stipulated,  in  terms  of  the  Montgomery  Entail 
Act,  that  a  dwelling-house  should  be  erected  on  the  ground,  no  dwelling- 
bouse  bad  been  put  up,  but  a  factory  instead.    Lord  Adam  said : 

Now,  it  is  admitted  that  the  bnildiog  erected  ia  and  always  has  been  a 
factory,  and  that  no  dwelling-house  has  been  erected,  aud  therefore  the 
objection  to  the  lease  is  that  in  terms  of  the  Act  it  is  null  and  void.  I  do  not 
know  that  we  are  bound  in  this  case  to  decide  whether  it  is  an  absolutely  bad 
title  as  regards  a  question  with  an  heir  of  entail.  It  is  enough  to  say  that, 
having  on  its  face  so  patent  an  objectioD,  it  is  not  a  marketable  title,  or  such 
a  title  as  a  purchaser  is  bound  to  take.  .  .  .  The  purchaser  would  have  been 
bound  to  accept  the  title  if  it  could  have  been  made  marketable  by  some 
expenditure  on  his  part. 

In  that  case  the  purchaser  had  ^reed  to  accept  the  title  "  aa  it 
stands,  and  subject  to  all  exceptions  of  any  nature."  Possibly  a  more 
liberal  interpretation  might  be  given  to  a  contract  in  which  the  purchaser 
admitted  that  he  had  had  the  title  examined  and  accepted  it  as  satisfac- 
tory in  all  respects. 

But  to  the  rule  as  to  expense  there  is  one  exception,  namely, 
defective  stamp  duties.  Keither  a  general  nor  a  special  condition  will 
bar  the  purchaser  from  objecting  to  stamp  duties  on  deeds  dated  E^r 
16th  May  1888.* 

"  Carler  v.  LontU,  18M,  18  E.  868.  '  Stomp  Act,  1891.  a.  117. 
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OFFER  FOR  HOUSE  FOR  PURCHASER'S  OWN  OCCUPATION 
On  behalf  of  my  client  A.,  I  offer  to  purchase  the  house  1  King  Street, 

Edinbui^h,  with  pertinents  and  all  fittings,  and  that  on  the  following  tenna 

and  oonditioQB,  namely  : — 

1.  The  price  to  be  X 

2.  Entry  at  ,  when  the  price  shall  be  payable. 

3.  Actual  natural  possession  to  be  given  by  the  seller  on 

4.  It  is  to  be  shown  that  the  feu-duty  ia  &  ,  that  the  casualty  is 
taxed  at  an  additional  sum  of  £  ,  payable  not  oftener  than  every 
[nineteenth]  year,  that  both  feu-duty  and  casualty  are  allocated  by  the  superior, 
and  that  there  is  no  other  charge,  annual  or  otherwise. 

5.  The  titles  to  be  sent  within  seven  days  after  the  acceptance,  and  for 
seven  days  after  that  again  I  am  to  be  sole  jui^e  of  whether  the  title  and 
its  oonditioQB,  if  any,  are  satisfactory. 

This  offer,  if  not  sooner  withdrawn,  may  be  accepted  by  a  letter  reaching 
me  not  later  than  [date]  at  noon. 

(        {Signature.) 
Holograph  <    Adopted  as  holograph. 
I        {Signature.) 
The  following  additional  points  ore  specially  referred  to : — 

1.  Apportionment  (if  entry  not  Whitsunday),  p.  160. 

2.  Unfinished  or  new  property,  p.  162. 

3.  Garden,  p.  165. 

4.  Ground-annual  and  duplicand,  if  existing,  will  be  referred  to  under  con- 
dition 4. 

OFFER  TO  PURCHASE  TENEMENT  FOR  INVESTMENT 
On  behalf  of  my  client  A.,  I  ofier  to  purchase  the  tenement  20  X.  Street, 

Edinburgh,  consisting  of  four  flats,  and  containing  in  all  twelve  houses,  with 

back   green,    pertinents,  and  fittings,  and  that  on  the  following  terms  and 

conditions,  namely : — 
1.  The  price  to  be  £, 
3.  Entry  at  ,  when  the  price  shall  be  payable.    The  purchaser 

to  receive  all  rents  for  the  possession  aft«r  the  term  of  entry  whenever  payable. 

3.  It  is  to  be  shown  that  the  feu-duty  is  £  ,  that  the  casualty  ia  taxed 
at  an  additional  sum  of  £■  ,  payable  not  oft«ner  than  every  [nineteenth] 
year,  that  both  feu-duty  and  casualty  are  allocated  by  the  superior,  that  there 
ia  no  other  charge,  annual  or  otherwise,  and  that  the  actual  rental  is  £ 

4.  The  titles  to  be  sent  within  seven  days  after  the  acceptance,  and  for 
seven  days  after  that  again  I  am  to  be  sole  judge  of  whether  the  title  and  its 
conditions,  if  any,  are  satisfactory. 

This  ofier,  if  not  sooner  withdrawn,  may  be  accepted  by  a  letter  reaching 
me  not  later  than  [date]  at  noon. 

{{Signature.) 
Adopted  as  holograph. 
{Signature.) 
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The  foUoving  additional  points  are  specially  referred  to : — 

1.  Apportionment  (if  entry  not  Whitsunday),  p.  150. 

3.  Unfiniahed  or  new  property,  p.  162. 

3.  Gables,  pp.  155-6. 

Landed  Ebtatb 

The  lands  and  estate  of  X.,  in  the  county  of  Y.,  conform  to  printed 
particulars  supplied  by  you,  with  teinds  and  pertinents,  and  with  all  fittings 
on  the  lajida  and  in  the  houses  and  other  buildings ; 

Or, 
the  lands  and  estate  of  X.,  in  the  county  of  Y.,  embracing  the  mansion-house, 
gardens,  and  policies,  and  the  farms  occupied  by  Y.  and  Z.,  with  teinds  and 
pertinents,  and  with  all  fittings  on  the  lauds  and  in  the  houses  and  other 
buildings ; 

Or, 
the  lands  and  estate  of  X.,  in  the  county  of  Y.,  embracing  the  mansion- house, 
garden,  and  policies,  and  the  farms  and  other  possessions  of  which  a  rental  is 
signed  as  relative  hereto  and  is  herewith  enclosed,  with  teinds  and  pertinents, 
and  with  all  fittings  on  the  lands  and  in  the  houses  and  other  buildings. 

Salmon  Fishinos 
With  the  salmon  fishings  on  the  coast  and  in  the  river  X.  and  otherwise 
and  all  other  fishings. 

Gabdkss 

With  all  conserTatories,  hot-houBes,  frames,'  and  all  glass-houses  and  con 

lenta,  and  all  stoves,  piping,  and  other  heating  apparatus,  and  all  shrubs,  plants, 

and  flowers,  whether  in  the  ground  or  not,  and  whether  in  the  open  or  under 

MAHDPAtjruRtNo  Propbrtt, 
with  all  machinery,  fixed  and  unfixed,  with  boiler,  engine,  belting,  etc. 

OFFEB  TO  PURCHASE  FEU-DUTIES 
On  behalf  of  my  client  A.,  I  offer  to  purchase  the  feu-duty  of  £10,  with 
ao  additional   sum  of  £10   [or    X20],    payable   at  and    every 

[nineteenth]  year  thereafter  [or  with  all  casualties  and  arrears  thereof], 
payable  for  the  tenement  20  X.  Street,  Edinburgh,  and  that  on  the  following 
terms  and  conditions : — 

1.  The  price  to  be  £ 

2.  Entry  at  ,  when  the  price  shall  be  payable. 

3.  The  conveyance  to  the  purchaser  te  be  a  disposition  of  the  property 
nnder  exception  from  the  warrandice  of  the  feu-right  under  which  the  said 
feu-duty  is  payable. 

4.  It  is  to  be  shown  that  there  is  no  liability  for  any  over-feu-duty  or 
casualty,  and  that  the  rental  of  the  property  is  £ 

Or, 
4.  It  is  to  be  shown  that  the  over-fen-duty  is  £  ,  that  the  over- 

casualty  is  taxed  at  ao  additional  sum  of  £  ,  payable  not  oftener  than 
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every  [niueteeath]  year,  that  both  are  allocated  by  the  over-eaperior,  and  that 
tbe  rental  of  the  property  is  £. 

5.  It  is  conditiooed  that  the  feuar  haa  no  power  of  allocaticm  or  redemp- 
tion, and  that  he  ia  bound  to  keep  tbe  property  iasured  in  tbe  name  of  the 
superior. 

6.  Ta%  ori^n&l  charter  under  which  the  feu-duty  is  couBtituted,  or  au 
offioial  extract  thereof,  to  be  produced  at  the  seller's  expense,  vr  an  official 
eitraot  of  tbe  original  charter  under  which  the  feu-duty  is  constituted  to  be 
delivered  to  the  purohsser  at  the  seller's  expense.  [Delivery  of  cbartulary, 
etc.,  p.  1 64.] 

This  offer,  if  not  sooner  withdrawn,  may  be  accepted  by  a  letter  reachiog 
me  not  later  than  \daie\  at  noon. 

Adopted  aa  holograph. 


OFFER  TO  PURCHASE  GROUND- ANNUALS 

On  behalf  of  my  client  A.,  I  offer  to  purchase  the  ground-annual  of  £10, 
with  tbe  additional  sum  of  £10  \vf  £20],  at  and  every  [oine- 

teeuth]  year  thereafter,  payable  for  the  tenement  20  X.  Street,  Edinburgh,  and 
that  on  the  following  terms  and  conditions : — 

1.  The  price  to  be  £ 

2.  Entiy  at  ,  when  tbe  price  shall  be  payable. 

3.  The  conveyance  to  tbe  purchaser  to  be  a  simple  dispoeition  and 
assignation. 

4.  It  is  to  be  shown  that  the  rental  of  the  property  is  £  ,  and  that 
tbe  only  charge  prior  to  the  ground-annual  is  tbe  feu-duty  of  £ 

5.  It  is  conditioned  that  tbe  proprietor  has  no  power  of  allocation  or 
redemption,  and  is  bound  to  keep  the  property  insured  in  name  of  the  balder 
of  the  ground -annual. 

6.  The  original  contract  of  ground-annual  under  which  the  ground-annual 
is  constituted  [and  a»  in  preceding  form]. 

This  offer,  etc.  [a»  abooe], 

({Signature.) 
Adopted  as  holt^rapb. 
(Signature.) 


MINUTE  OF  SALE  OF  LANDED  ESTATE 

It  is  contracted  between  A.  (hereinafter  called  "the  seller")  and  B. 
(hereinafter  called  "  the  purchaser  "),  in  manner  following ;  That  is  to  say : 

1.  The  seller  agrees  to  sell,  and  tbe  purchaser  agrees  to  purchase,  All  and 
Whole  the  lands  and  estate  of  X.,  in  the  county  of  Y.,  with  pertinents,  and 
with  the  teinds  [it  and  so  far  as  belonging  to  the  seller],  and  all  gratea,  blinda, 
and  gas-fittings,  and  other  fittings  and  fixtures  [so  far  as  belonging  to' the 
seller],    A  rental  is  annexed  and  signed  as  relative  hereto. 
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3.  Th«  price  shall  be  £  ,  which  the  purchaser  binds  himaelf,  his  heirs, 
executore,  and  repretentativee  whoniBoever,  without  the  benefit  of  discussion 
to  pa;  to  the  seller  at  the  term  of  ,  with  interest  thereafter  at  the 

rate  of         p^  ceni.  per  ammm  till  paid. 

3.  The  purchaser  shall  be  entitled  to  the  occupation  of  the  manBioQ-bouse 
offices,  garden,  and  policies,  and  all  other  houses  and  buildings  in  the  occupa- 
tion of  tbe  seller  or  his  servants,  on  the  [tpedfy  exact  date).  But  as  regards 
the  garden,  he  shall  be  entitled  to  entrjr  thereto,  for  the  purpose  of  doing  an; 
work  which  ma;  be  reasooabl;  neoeesai;,  on  [date]  and  thereafter,  and 
acoommodation  shall  then  be  provided  for  implements,  tools,  and  garden 
materiala 

4.  As  to  the  purchaser's  right  to  rents  and  feu-duties,  the  first  rent  and 
feu-dut;  which  he  shall  uplift  in  tbe  case  of  each  holding  shall  be  as  follows 
(tbe  numbeni  having  referenoo  to  the  numbers  in  tbe  said  annexed  rental) : — 
Noe.  1  to  10         Tbe  half-year's  rent  or   feu-dut;  pa;able  at  the  term 

both  inolusive  of 

No.  11  The  half-year's  rent  payable  at  the  term  of 

Nos.  12  to  15  Tbe  ;ear's  feu^lut;  payable  at  the  term  of 

both  inclusive  next.     The  purchaser  shall  allow  to  the  seller,  at  tbe 

settlemeut  of   the  price,    the   sum   of  £  (less 

property  tax),  in  respect  of  those  feus  for  the  half- 
year  from 
So,  16        .         .     The  whole  rent  for  season  19  payable  at 

The  purchaser  shall  be  entitled  to  all  casualties  payable  for  feus,  whether 
before  or  after  his  entry. 

6.  The  purchaser  has  had  tbe  leases  and  missives  of  let  produced  to 
him,  and  has  examined  tbe  same,  and  is  satisfied  therewith.  The  seller  has 
satisfied  the  obligations  in  the  lease  of  the  farm  of  b;  the  erection 

of  a  new  steading,  and  be  has  allowed  and  pud  to  the  tenant  of  the  farm 
of  the  sum  of  £         in  respect  of  drunage  work  executed  by 

the  tenant.  Tbe  purchaser  shall  relieve  the  seller  of  all  other  claims  of 
tenants  in  any  way  under  their  leases  or  missives  of  let,  or  under  the  Agri- 
caltuial  Holdings  Acts,  or  otherwise. 

6.  The  purchaser  shall  pay  and  bear  all  property  tax  after  Sth  April 
19        ,  and  all  heritors'  assessments  payable  at  or  after  tbe  said  term  of 

,  and  tbe  stipend  falling  to  be  paid  on  or  about 
All  other  rates,  tasee,  and  assessments,  and  all  fire  insurance  premiums,  shall 
be  apportioned  between  seller  and  purchaser  in  respect  of  time  before  and 
after  the  e<ud  term  of  [Oaeualties  not  dealt  with,  lee  p.  170.] 

7.  Upon  pa;ment  of  the  price,  with  interest  if  incurred,  the  seller  shall 
grant  a  disposition  in  ordinary  form,  with  the  following  modifications,  viz. : — 

(1)  The  term  of  entry  shall  be  stated  to  be  ,  subject  to  the  terms 
of  tbe  clause  of  assignation  of  rents  and  obUgation  of  relief  of  public  burdens. 

(2)  The  clause  of  assignation  of  rents  shall  be  qualified  in  terms  of  article 
4  hereof. 

(3)  The  clause  of  obligation  of  relief  from  public  burdens  shall  be  qualified 
in  terms  of  article  6  hereof. 
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(4)  From  the  warrandice  ol&use  there  shall  be  excepted  (a)  the  feu  aod 
other  subaltern  rights  granted  to  feuars  and  others,  and  (6)  the  leases  and 
missives  of  let  and  olaime  of  tenants  as  aforesaid,  but  without  prejudice  to  the 
right  of  the  purchaser  to  quarrel  or  impugn  tlie  said  feu  and  other  subaltern 
rights  and  leasee  on  anj  ground  not  inferring  warrandice  against  the  seller  or 
his  authors. 

8.  One-half  of  the  expense  of  the  disposition,  including  revisal  and  stamp 
duty,  shall  be  paid  hy  each  party. 

9.  The  parties  refer  to  the  amicable  and  final  decision  of  , 
whom  failing,  of  ,  all  qiiestionB  and  disputes  vitfa  reference  to 
the  meaning  and  effect  of  these  presents,  the  rights  and  obligations  of  [larties, 
the  adjustment  of  the  disposition,  or  otherwise  in  any  manner  of  way  with 
reference  to,  or  arising  out  of,  the  said  sale  and  purchase. 

Lastly.  The  parties  consent  to  the  registration  of  these  presents,  and  of 
any  decree  or  decrees  arbitral,  interim  and  final,  to  he  pronounced  under  the 
reference  clause  herein  contained,  for  preservation  and  esecution. — In  witness 
whereof. 


MINUTE  OF  SALE  OF  LANDED  ESTATE,  CONTAINING  SPECIAL 
CLAUSES  AS  TO  (I)  Taking  oyib  Dbbt;  (2)  Homb-Faum  in 
Natural  Ooodfatiok;  (3)  Takiko   Farm   Stock   and   House   Fubni- 

TURE,      ETC.,      AT     VALUATION;      (i)     TaKINO     OVBB     LbaSB     HELD     WITH 

Estatb;  (6)  AocEFTiNO  TiTLB  AB  IT  Standb J  (6)  No  Search;  (7) 
Caboaltt;  (8)  Behoving  Temants;  (9)  Leases  not  Curkbnt  and 
Gahr  Lbabbb;  (10)  Expbnbbs 

It  is  agreed  between  A.  (hereinafter  called  "  the  seller  ")  and  B.  (herein- 
after called  "  the  purchaser  ")  in  manner  following ;  That  is  to  say  : 

1.  The  seller  agrees  to  sell,  and  the  purchaser  agrees  to  purchase,  All  and 
Whole  the  lands  and  estate  of  X.,  in  the  county  of  Y.,  as  described  in  the 
disposition  by  C.  in  favour  of  the  setter,  dated  ,  and  recorded  in  the 
division  of  the  general  register  of  sasines  for  the  county  of  Y.  on  , 
together  with  the  pertinents,  and  with  the  teinds  [if  and  so  far  as  belonging  to 
the  seller],  and  with  all  rights  of  fishing  [if  and  suc^  as  these  go  with  the  title]. 

2.  The  price  shall  be  l£20,000.  To  account  thereof  the  purchaser  shall 
take  over  the  bond  and  disposition  in  security  lor  £10,000  over  the  sud  subjects 
granted  by  the  seller  and  at  present  held  by  D.,  and  the  purchaser  shall  under- 
tatce  to  relieve  the  seller  thereof  and  of  the  interest  thereon  for  the  period 
after  the  term  of  .  The  balance  of  the  price,  namely,  £10,000,  shall 
be  payable  at  the  said  term  of  ,  and  if  not  punctually  paid  shall 
bear  interest  thereafter  at  the  rate  of  five  per  cfnlum  per  mmum  till  paid.  If 
desired  by  the  creditor  in  the  said  bond  and  disposition  in  security,  the 
purchaser  shall  further  grant  a  bond  of  corroboration,  with  or  without  a  new  dis- 
position in  security,  for  the  said  debt  of  £10,000.  The  seller  is  to  be  entitled 
to  obtain  a  disohargo  of  his  personal  obligation  for  that  debt  from  the  creditor. 

3.  The  purchaser  has  made  enquiry  and  has  satisfied  himself  regarding  the 
boundaries,  extent,  nature,  value,  and  rental  of  the  lands,  and  buildings  thereon. 
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and  u  to  the  conditions  nnder  which  the  stune  are  held,  and  servitudes,  if 
aay,  affecting  the  same,  and  od  all  other  matters  affecting  or  which  might  be 
auppoeod  to  affect  the  value  or  the  transaotJOD,  as  to  all  which  he  declares 
himsetf  satisfied;  and  particularly,  but  without  prejudice  to  the  said  generality, 
the  rental  hereto  annexed  is  not  warranted  by  the  seller. 

4.  The  purchaser  shall  be  entitled  to  the  occupation  and  possession  of  the 
mansioQ-bouae,  offices,  garden,  policies,  and  home-farm  {including  as  after- 
menUoned)  on  [tJote].  But  he  shall  be  entitled  to  entry  to  the  home-farm 
(including  as  after-mentioned)  and  to  the  garden  on  [date]  for  all  reasonably 
necessary  hrming  and  garden  operations,  and  accommodation  shall  then  be 
provided  for  men,  horses,  and  implements  for  those  purposes.  [The  seller  will 
do  all  necessary  ploughing,  seeding,  harrowing,  rolling,  and  planting,  if  and  as 
desired  by  the  purchaser,  the  purchaser  supplying  the  seed  and  paying  for  the 
work  as  the  same  msy,  failing  agreement,  be  fixed  under  the  deed  of  submission 
after-mention  ed .  ] 

5.  [Purchaser's  right  to  rents,  No.  i,  p.  167.] 

6.  The  seller  agrees  to  sell,  and  the  purchaser  agrees  to  purchase,  also  the 
following,  Damaly : — 

(1)  The  whole  live  and  other  stock  and  stocking  on  the  home-ftmn, 
including,  without  prejudice  to  the  said  generality,  horses,  cattle, 
cows,  sheep,  pigs,  poultry,  hay,  straw,  implements,  and  manure 
not  applied  to  the  land.  The  seller  is  to  have  no  claim  for  un- 
exhausted manure  applied  to  the  ground,  nor  for  young  grass,  nor 
for  seed  or  labour,  except  as  expressly  herein  stated. 
(3)  The  plants  in  the  conservatories  and  greenhouses.     The  seller  is  to 

have  no  claim  for  plants  or  shrubs  in  the  open. 
(3)  The  furniture,  furnishings,  and  plenishing  iu  the  mansion-house, 
including,  without  prejudice  to  the  said  generality,  all  books, 
pictures,  napery,  plate,  china,  and  crystal,  and  the  garden  seats 
and  chairs,  and  all  grates,  blinds,  and  gas  fittings,  and  all  other 
fittings,  but  excepting  [specify  any  pictures,  etc.,  not  intended  to 
be  sold\. 
All  the  effects  referred  to  in  this  article  shall  be  sold  and  purchased  so  far 
and  as  they  exist  <m  ,  but  no  alteration  on  No.  3  shall  be  purposely 

made,  nor  shall  Nob,  1  and  2  be  unduly  increased  or  decreased  between  that 
date  and  the  date  of  these  presents.  The  prices  shall  be  fixed  by  valuations  to 
be  made  on  the  said  [tfo^e].  The  prices  of  Nos.  1  and  2  shall  be  fixed  by  £. 
and  F.,  as  arbiters  appointed  by  the  seller  and  purchaser  respectively,  and  in 
case  of  their  differing  in  opinion,  then  by  G.  as  oversmaa  A  formal  sub- 
mission for  this  pnrpose  is  signed  by  the  parties  of  even  date  with  these 
presents.  The  price  of  No.  3  shall  be  fixed  by  H.,  as  sole  arbiter  mutually 
appointed.  The  pric^  shall  be  payable  along  with  the  price  of  the  lauds,  and 
shall  bear  interest  at  the  rate  of  five  per  centum  per  annum  thereafter  during 
non-payment  The  expenses  of  the  arbitration  as  to  Nos.  1  and  2  are  pro- 
vided for  in  the  said  formal  submission.  The  fee  to  the  said  H.  and  the 
■tamp  on  his  valuation  shall  be  borne  by  seller  and  purchaser  equally.  . 

7.  Whereas  the  seller  occupies,  along  with  the  estate,  the  subjects  described 


3,t.zcd_,CjOO<^lc 


170  SALE  AND  PURCHASE  OF  HERTTABLB  PROPERTY 

in  the  lease  by  K.  in  hia  favour,  dated  ,  he  agrees  to  graal^  and  tb« 

purobaaer  ^reea  to  accept,  an  assignation' of  that  lease  for  the  remainder  thereof 
from  aod  after  the  term  of  .     These  subjects  are  occupied  as  if  they  were 

part  of  the  home-farm,  and  the  provisions  of  these  presents  as  to  the  home- 
farm  and  the  stock  and  stocking  thereon  shall  apply  to  the  said  subjects  and 
the  stock  and  stocking  thereon.  The  aeller  shall  implement  the  provisions  of 
the  leaee,  and  relieve  the  purchaser  thereof  up  to  and  including  the  said  term 
of  ,  and  the  purchaser  shall  implement  the  same  and  relieve  the 

seller  thereof  after  that  term.  The  first  rent  payable  by  the  purchaser  shall  be 
that  payable  at  the  term  of 

8.  The  purchaser  hae  had  the  title  deeds  produced  to  him  and  has  ex- 
amined the  same,  and  hereby  accepts  the  same,  and  the  seller's  title  and  pover 
to  sell  and  convey,  as  complete  and  satisfactory  in  all  respects. 

9.  In  respect  the  seUer  knows  of  no  incumbrance  except  the  said  bond  for 
£10,000,  he  will  give  do  search.  But  as  the  purchaser  requires  a  search,  he  is 
to  make  one  at  his  own  expense,  and  is  to  exhibit  the  same  to  the  s^er, 
brought  down  to  the  date  of  these  presents,  and  that  on  or  before  {j^ec^y  an 
eaiiy  date  before  anything  die  ii  to  be  done  under  the  minute^.  If  any  other 
inoumbranoe  is  found  to  exist,  the  seller  shall  pay  the  cost  of  the  search,  aod 
shall  have  the  option  either  to  purge  the  record  or  to  cancel  the  bargain  of  sale, 
which  be  shall  be  entitled  to  do  without  being  liable  in  damages  or  otherwise. 
He  shall  intimate  his  option  in  writing  within  fourteen  days  after  the  searoh  is 
submitted  to  him,  failing  which  he  shall  be  held  to  have  elected  to  pui^e  the 
record  and  to  go  on  with  the  transaction.  If  he  elects  to  cancel  the  bargain, 
these  presents  in  all  their  parts,  and  the  said  submission,  and  all  that  may 
have  followed  hereon  and  thereon,  shall  be  ipgo  facto  null  and  void. 

10.  \Lea»es,No.f,,onp.  167.1 

11.  [App<rrtionn\ieni  of  miigoingt,  No.  6,  onp.  167.] 

12.  The  seller  shall  not  be  liable  to  pay  any  casualty,  compoeition,  or 
dupUoand.  All  such,  whether  due  before  or  after  the  date  of  these  presents, 
and  all  intereat,  if  any,  thereon,  shall  be  paid  by  the  purchaser.  If  tfae  seller 
should,  after  the  date  of  these  presents,  be  called  upon  to  make  any  suoh 
payment,  the  same  shall  be  repaid  to  him  by  the  purchaser  along  with  the 
price,  and  with  interest  thereon  at  the  rate  of  five  per  cent,  per  annum  from 
the  date  of  disbursement  till  repaid.  The  seller  binds  himself  not  to  intimate 
change  of  ownership  to  the  superior. 

13.  The  seller  shal)  give  notice  of  removal  to  the  following  tenants, 
requirit^  them  to  remove  at  [etate  term],  namely  [name  tenants  and  their 
potaeiriont]. 

14.  The  leases  produced  to  the  purohaaer  as  aforesaid  include  ^1)  a  lease 
of  the  farm  of  to  ,  at  the  rent  of  £  ,  for  the 
period  of  years  from  ,  under  which  lease,  aooordingly, 
possession  has  not  been  taken,  and  (2)  a  lease  of  the  shootings  and  fishings  to 

for  the  season   19  ,  at  the  rent  of  £  .      The 

purchaser  specially  agrees  to  recognise  and  give  effect  to  those  leases,  and 
to  accept  his  title  subject  thereto. 

>  lAndlotd'e  conaent  probably  neoattuy,  and  tanet  be  obtuued  before  this  minnt«  is 
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16.  Upon  payment  of  the  prices,  with  ioterest  if  incurred,  the  teller  ahall 
grant  a  dispoeitiou  in  ordinary  form,  describing  the  property  aa  id  his  own 
title  hereinbefore  referred  to,  but  with  the  following  modiGoations,  namely 
[spid/y  them  in  a  similar  ttyle  to  that  on  pp.  167-8,  or  lay],  but  with  snob 
modifications  as  are  required  to  carry  out  the  terms  of  these  preseuts. 

16.  One-half  of  the  expense  of  the  dlapceition  of  the  property  and  the 
assignation  of  the  siud  lease,  including  revisal  and  stamp  duties,  ahall  be  paid 
by  each  party.  But  this  does  not  include  any  expenses  to  be  incurred  to  the 
agents  of  the  said  D.  [creditor]  or  of  the  said  K.  [Umdhni],  as  to  which  it  is 
agreed  as  follows  > : — The  expense  of  the  agente  of  the  sud  D.  examining  the 
disposition  tiiaH  be  paid  by  the  seller,  who  shall  also  pay  their  expenses  in 
connection  with  any  discbat^  of  his  personal  obligation  which  he  may 
desire.  The  purchaser  shall  pay  the  expense  of  any  bond  of  corroboration 
The  seller  shall  pay  any  expense  to  the  agente  of  the  said  K. 

17.  Subject  to  the  references  for  valuation  hereinbefore  contained  or 
referred  to,  the  parties  refer  {as  on  p.  168,  saying  disposition  and  assignation). 

LoMtly.  [Regittration  at  on  p.  168,  laying  reference  clauses.} 


ARTICLES  OF  ROUP  BY  PROPRIETOR 

Abtiolbs  op  Roup  of  All  and  Whole  that  house  No.  1  King  Street,  in  the 

city  and  county  of  Edinburgh,  with    the   site   thereof  and   ground 

attached  thereto,  being  the  subjects   particularly  described  in   the 

disposition  granted  by  A.  in  favour  of  B.,  dated  ,  and 

recorded  in  the  division  of  the  general  raster  of  sasinea   for   the 

connty  of  Edinbui^h  on  ,  both  days  of  ,  which 

sabjecte  are  to  be  exposed  to  sale  by  the  said  B.  (hereinafter  called 

"the  exposer")  within  [pZace]  upon  [day  of  the  leeek]  the  day 

of  at  o'clock  afternoon,  or  at  such  other  time  or  place 

as  the  exposure  may  be  adjourned  to,  and  that  under  the  following 

conditions,  or  such  other  conditions  as  may  be   inserted  in  any 

minutes  to  follow  hereon  : — 

Firtt.  The  subjecte  are  to  be  exposed  to  sale  hy  public  roup  at  the  upset 

price  of  £  ,  or  at  such  other  upset  price  as  may  be  specified  in  any 

minntee  to  follow  hereon.    Each  offerer  shall,  if  aud  when  required,  aubscrihe 

his  offer,  and  shall  be  bound  under  these  articles  for  the  price  offered  by  him, 

on  the  conditions  herein  expressed.     If  there  be  more  offerers  than  one,  each 

Huccesaive  offer  shall  exceed  the  immediately  preceding  one  by  at  least  the 

sum  of  £  ,  and  the  person  offering  the  upset  price,  or,  in  case  of 

more  offers  than  one,  the  highest  offerer,  shall  be  preferred  to  the  purchase. 

Second.  The  subjecte  are  exposed  tantum  et  taU  as  they  exist,  and  as 
the  exposer  has  power  to  sell  the  same,  and  not  otherwise.  The  purchaser 
and  all  offerers,  by  offering  at  the  roup,  shall  be  held  to  have  informed  them- 
selves and  to  be  satisfied  on  all  matters  and  questions  of  fact  and  law,  and  on 
all  matteiB  and  things  whatever,  and  to  be  satisfied  and  ready,  if  preferred  to 
the  purchase,  to  complete  the  same,  and  to  accept  a  diE^)Ositiou  from  the 
'  CoQtrut  Uble  of  tees.  No.  28. 
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flxpoeer,  and  to  pay  the  price  to  the  expoeer,  all  in  tenna  of  these  articlee, 
without  any  question,  objection,  requisition,  or  condition  of  any  kind  what- 
ever. And  particularly,  but  without  prejudice  to  or  limitation  of  the  foregoing 
genenility,  the  purchaser  and  all  offerers,  by  offeriDg  at  the  roup,  ehall  be 
held  to  have  iaformed  themselveB  and  to  be  satisfied  regarding  the  following 
matters,  namely,  {first)  the  existence,  identity,  nature,  extent,  boundaries, 
value,  and  rental  of  the  subjecte ;  (second)  the  feu-duty,  rat«e,  taxee,  servitudes, 
[burdens],'  and  others  affecting  the  subjeota,  the  conditions  under  which  the 
same  are  held,  and  all  other  particulars  of  or  affecting,  or  which  may  be 
supposed  to  affect,  the  subjects;  and  {third)  the  existence,  sufficiency,  and 
validity  of  the  title  and  of  the  title  deeds,  and  of  the  security-writs  and  trans- 
missions and  discharge  thereof,  and  the  exposer's  power  to  sell  the  subjects. 
And  the  purchaser  shall  not  be  entitled  to  resile  from  or  object  to  or  reduce 
the  sale,  or  to  refuse  or  delay  to  grant  bond  with  security,  or  to  deposit,  as 
aftermentioued,  or  to  refuse  or  delay  to  pay  the  price,  or  to  claim  any 
deduction  therefrom,  or  to  ret^n  any  part  thereof,  on  any  ground  whatever; 
and  particularly,  but  without  prejudice  to  or  limitation  of  the  forgoing 
generality,  the  purchaser  shall  not  be  entitled  to  do  any  of  the  things  foresaid 
on  the  following  grounds,  namely  (first)  any  misunderstanding  or  error  on  any 
mattor  or  question,  whether  hereinbefore  mentioned  or  not,  and  that  even 
although  the  same  should  have  been  contributed  to  or  induced  by  information 
or  documents  supplied  publicly  or  privately  by  the  ezpoeer  or  by  anyone  on 
hie  behalf,  all  which  information  and  dooumenta  shall  be  deemed  to  have  been 
accepted  on  the  footing  that  the  exposer  does  not  warrant  them ;  (second)  any 
alleged,  admitted,  or  proved  total  or  partial  defect,  want,  absence,  or  nullity  in 
or  of  the  title  or  title  deeds,  or  the  seourity-writs  or  transmiasions  or  discharge 
thereof. 

Third.  The  torm  of  entry  shall  be  Whitsunday  19  ,  but  the  exposer 
shall  be  entitled  to  the  rents  for  the  posseesion  to  the  ordinary  removal  term. 
The  price  shall  be  payable  to  the  exposer  in  [plaee]  on  the  15th  day  of  May 
19  ,  with  a  fifth  part  further  in  name  of  liquidate  damages  and  expenses  in 
case  of  failure  in  the  punctual  payment  thereof,  and  with  interest  on  the 
price  at  the  rate  of  per  centum  per  annum  from  the  said  19th  May 

uutil  payment. 

Fourth,  The  purchaser  shall  be  bound,  in  the  optiou  of  the  exposer,  and 
that  within  fourteen  days  after  intimation  of  such  option — which  intimation 
may  be  made  at  any  interval  after  the  roup,  or  the  devolution  of  the  purchase, 
OS  the  case  may  be— either  (first)  to  grant  at  his  own  expense  a  bond  in 
favour  of  the  exposer  for  the  price  offered  by  him,  with  sufficient  caution  or 
sufficient  security  to  the  satisfaction  of  the  exposer,  and  of  which  suffioienoy 
he  shall  be  bound  within  the  scud  fourteen  days  to  produce  proof  to  the 
satisfaction  of  the  exposer,  which  bond  shall  be  payable  at  the  office  of  the 
[Bank]  in  [place],  with  a  fifth  part  more  of  liquidate  damages  and  expensee 

>  DavidMn  v.   Dalziel,   1S81,  8  £.  990.  titles.    The  qnestioD  appBared  on  tha  titl«s. 

Thei«  was  a  qnettion  whether  •  oertun  sum  These  were  ezhibiled.     Articlee  Bt*t«d  that 

wu   a   teal   boiden.     In   the  articles  the  certain  otiier  nuns  wsra  &e  only  known 

dispodtion  WM  to  be  accepted  aabjeet  to  inetunbmiiaeB,     BM  purchaser  mnst  take 

,   conditions,  etc,  apecifled  in  the  rabjeet  to  bnideo. 
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in  cue  of  hilara,  and  with  iatflrcst  on  tbe  price  at  the  r&te  of 
per  centum  per  anmttn  from  the  said  I5th  day  of  May  19  till  paid,  or 
(seoond)  to  depout  one-tifth  part  of  the  price  offered  by  him  in  the  office 
of  the  stud  Bank  in  [^oce]  in  the  joint  names  of  the  expoeer  and  himself, 
and  that  on  specially  earmarked  deposit-receipt,  irhieh  shall  within  the  said 
fonrteen  days  be  handed  to  the  expoaer.  In  the  event  of  any  purchaser 
failing  to  fulfil  the  foregoing  prorisions  of  this  article  to  the  satisfaotion  of  the 
exposer,  or  even  if  he  should  fulfil  the  same,  it  in  fact  the  price  is  not  pud 
pnoctually  on  the  said  15th  day  of  May  19  ,  he  shall,  but  only  in  the 
option  of  the  expoeer,  forfeit  bis  purchase,  and  he  liable  to  the  expoeer  in  one- 
fifth  part  of  the  price  offered  by  him  in  name  of  liquidate  damages,  whieh 
option  the  expoeer  may  declare  and  intimate  after  any  interval,  and  notwith- 
standing anything  that  may  have  intervened.  In  the  event  of  the  ezposer 
intimating  to  the  immediately  preceding  offerer  that  the  highest  offerer  has 
failed  in  implementing  this  article,  of  any  part  thereof,  and  that  his  purchase 
has  been  forfeited,  and  requiring  such  immediately  preceding  offerer  to  fulfil 
hia  offer,  then  Buch  immediately  preceding  offerer  shall  be  deemed  the 
purchaser,  and  so  forth  through  the  whole  course  of  the  offerers  until  these 
articles  be  fulfilled,  the  only  limitation  as  to  time  in  this  respeot  being  that 
any  offerer  who  shall  not,  within  six  weeks  after  the  roup,  have  received  any 
intimation  requiring  him  to  fulfil  his  offer,  shall  thereafter  be  absolutely  free. 
In  no  case  shall  any  offerer,  unless  preferred  at  the  roup,  have  any  right  or 
chum  to  be  preferred.  Every  intimation  may  be  given  by  letter,  signed  by 
the  ezpoaer's  agents,  put  into  any  post  office,  and  addressed  to  the  persou  for 
whom  it  is  intended,  and  it  shall  be  sufficieut  to  address  him  as  he  is  designed 
in  bis  offer.  The  expression  "  the  purchaser,"  wherever  occurring  throughout 
these  articles,  includes  not  only  the  original  purchaser,  but  also  any 
purchaser,  or  successive  purchaser,  on  whom  the  purchase  may  be  devolved  as 
aforesaid. 

IHflh.  Upon  due  payment  of  the  price,  with  interest  and  penalty,  if  any, 
the  eiposer  shall  grant  a  dispoaitiou  of  the  subjects  to  the  purchaser,  under 
the  reeervations,  restrictions,  prohibitions,  declarations,  conditions,  and  obliga- 
tions contained  or  referred  to  in  the  title  deeds  and  in  these  articles. 

Sixth.  The  expoeer  shall  be  Ix)und  to  relieve  the  purchaser  of  the  feu-duty 
and  public  burdens  for  the  period  to  the  said  term  of  entry,  but  not  of  any 
dnplicand,  relief,  oomposition,  or  other  payment  or  casualty  which  may  be  due 
or  in  arrear,  all  which  the  purchaser  shall  be  bound  to  pay  without  relief. 

Seventh.  There  shall  be  delivered  with  the  disposition  to  the  purchaser  the 
documents  forming  Nos.  of  the  inventory  annexed  and  signed  as  relative 

hereta     The  expoeer  shall  bind  himself  to  make  Nos.  forthcoming  on  all 

necessary  occasions  on  a  receipt  and  obligation  for  re-delivery  in  the  usual 
form;  and  as  regards  the  other  writs,  he  shall  assign  his  right  to  require 
exhibition  thereof. 

Eighih.  ,  auctioneer  in  ,  shall  be  judge  of 

the  roup,  with  all  usual  powers,  including  power  (first)  to  determine  whatever 
questionB  and  differences  may  arise  between  the  expoeer  and  offerers,  or 
amongst  the  offerers  themselves,  in  relation  to  the  roup  ;  (second)  to  adjourn 
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the  roup  Trom  time  to  time ;  and  (third)  to  prefet  the  highest  offerer  to  the 
purehose  in  manner  above  specified. 

Laetly.  All  questions  between  the  exposer  And  purchaser  or  offerers  r^ard- 
ing  the  meaning  of  these  articles,  or  the  ezeoution  or  implement  thereof,  are 
submitted  to  the  amicable  decision  of  ,  whom  failing,  of  , 

as  aole  arbiter,  and  whatever  the  arbiter  shall  determine  in  the  premises,  the 
eiposer  by  subeeription  hereof,  and  the  purchaser  and  offerers  by  subscribing 
their  offers,  bind  themseWei  and  their  respective  heirs,  executors,  and  repre- 
sentativee  whomsoever,  without  the  benefit  of  disoussion,  to  implement  and  ' 
fulfil  to  each  other. — In  witness  whereof. 

Other  clauses,  which  may  be  required  according  to  circumstances,  may  he 
adapted  from  the  Minutes  of  Sale  on  pp.  166,  168,  e.g.  Apportionment  of 
income  (p.  167),  and  out^ings  (p.  167),  Leases  (p.  167),  Search  (p.  170), 
Tenants'  claims  (p.  167),  Warrandice,  exceptiohs  from  (p.  168).  Under  the 
above  foiro,  of  course,  the  seller  must  give  a  full  search. 


SHORT  FORM  OP  ARTICLES 

Articles  of  Roof  of  All  and  Whole  that  house  being  the  westmost  fint 
flat  entering  by  the  common  stair  No.  1  King  Street,  Edinburgh, 
to  be  exposed  to  sale  within  ,  on  the 

day  of  ,  190  ,  at  o'clock  afternoon,  by  A.  upon  the 

following  conditions,  viz. : — 

1.  The  upset  is  £        and  the  bids  £ 

2.  Not  only  is  the  house  exposed  tantwn  el  tale  as  it  exists  and  without 
reference  to  description,  advertisement,  or  any  other  particulars  or  informa- 
tion as  to  accommodation,  rental,  feu-duty,  burdens,  servitudes,  or  any  other 
matter  or  thing,  but  the  purchaser  admits  that  he  has  enquired  and  satisfied 
himself  on  all  these  and  all  other  matters  and  things. 

3.  Not  only  is  the  title  to  be  taken  as  it  stands,  but  the  purchaser  admits 
that  he  has  examined  and  satisfied  himself  regarding  it  and  regarding  these 
articles,  and  he  accepts  the  title  as  it  stands.  The  house  shall  be  disponed 
under  the  burdens,  etc,  appearing  in  the  titles  or  otherwise  affecting  it 
[subject  only  to  article  7]. 

4.  The  entry  shall  be  at  when  the  price  shall  bo  payable 
with  interest  at  5  per  cent,  thereafter  till  paid. 

5.  The  purchaser  shall  in  the  eiposer's  option  grant  bond  of  caution  with 
a  sufficient  cautioner  at  his  own  expense  or  deposit  one-fifth  part  of  the  price 
in  joint  names  in  either  case  witliin  fourteen  days  of  the  roup.  Failing  his  doing 
so,  the  next  highest  ofierer  shall  be  deemed  the  purchaser  and  shall  be  bound 
to  carry  out  the  transaction  and  to  implement  these  articlos  in  all  respects. 

6.  There  shall  be  delivorod  to  the  purchaser  the  disp<»ition  in  favour 
of  the  exposer  dated  1880,  the  writs  therewith  delivered  to  the  ciposer  [and 
the  bond  referred  to  in  article  7]. 

7.  [The  trustees  of  the  late  B.  hold  a  bond  for  £  .  It  will  be  paid  off 
out  of  the  price,  and  B.'s  surviving  and  acting  trustees  will  concur  in  the 
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diBpositioQ  to  disburdeD  the  property.  The  purchsBer  shall  have  no  olum  for 
eipensea  or  mcreaaed  exponsee  on  this  acoouut.  The  exposer  knows  of  no 
other  incumbrance.]  A  search  ending  not  later  than  1880  is  exhibited.  It 
will  not  be  completed  or  continued. 

8.  The  purchaser  ehall  pay  and  relieve  the  ezpoeer  of  all  dnplicands  or 
casualties  due  as  well  before  as  after  the  term  of  entry. 

9.  ,  auctioneer  in  ,  shall  be  judge  of  the  roup 

10.  All  questions  are  submitted  to  the  amicable  deoi^on  of  C,  whom 
failing,  of  D.,  as  sole  arbiter. — In  witness  whereof. 


ARTICLES  OF  ROUP  BY  BONDHOLDER! 

Alter  the  form  on  p.  171  aa  follows : — 

Title.  After  "  the  exposer  "  insert — 
in  virtue  of  the  power  contained  in  a  bond  and  disposition  in  security  (herein- 
after referred  to  as  "  the  bond  "),  dated  ,  and  recorded  in  the  said 
division  of  the  general  register  of  sasines  od  ,  for  the  sum  of  £  , 
granted  by  C.  in  favour  of  the  exposer,  and  that  within 

Art.  2  (I).  Omit  the  words  "existence,  identity,  nature." 

Art.  2  (3),  Omit  the  word  "  existence," 

After  "sell  the  Bubjecte  "  insert — 
and  the  accnracy  and  sufficiency  of  the  bond  [and  transmissions  thereof], 
and  whole  notices,  advertisements,  and  proceedings  required  by  statute  or 
otherwise. 

Omit  the  words  "  want,  absence,  or  nullity." 

Afler  "  title  deeds  "  insert  "  or  the  bond  or  proceedings  thereunder." 

Art,  4.    Add  at  end — 
la  no  case  shall  it  be  incumbent  on  the  exposer  to  require  bond,  caution, 
security,  or  consignation,  though  he  shall  in  his  sole  discretion  be  entitled  to 

do  BO. 

Introduce  a  new  art.  after  art  4,  as  follows  : — 

The  exposer,  on  receipt  of  the  price,  shall  be  bound  to  hold  count  and 
reckoning  therefor  with  the  said  C.  [debtor],  and  the  poetponed  creditors,  if 
any  such  there  be,  or  with  any  other  party  having  interest,  and  to  consign  in 
[the  Bank  in  botui],  in  the  joint  names  of  the  exposer  and  purchaser,  for 
behoof  of  the  party  or  parties  having  best  right  thereto,  the  surplus,  if  any, 
which  may  remain  after  payment  of  the  principal  sum,  interest,  and  others 
due  under  the  bond  and  expenses  in  reference  to  the  possession  of  the  subjects, 
including  the  expense  of  insurance,  repairs,  and  management,  and  whole 
expenses  attending  the  sale,  and  after  paying  all  previous  incumbrances,  if 
any,  and  expenses  of  discharging  the  sara&  Rut  the  exposer  shall  not  be 
bound  to  make  such  consignation  until  three  months  after  receipt  of  the 
price.  If  there  should  be  no  surplus  for  coiisignation,  a  certificate  of  no 
surplus  shall  be  prepared  and  recorded  by  the  expoeer's  agents  at  the  expense 
of  the  purchaser  if  the  purchaser  desires  such  a  certificate,  and  that  within 
three  months  after  receipt  of  the  price. 

'  Aa  to  power  ofiale  and  conditions  of  its  exercise,  see  p.  BIS. 
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Art.  6  (now  6).  Add  at  end — 
The  dispoeition  shall  contEuo  a  clause  of  warrandice  on  the  part  of  the  expoaer 
from  his  own  facts  and  deeds  only,  and  an  asiignation  of  the  warmndioe 
contained  in  the  bond.'  The  disposition  shall  also  contain  a  olause  dia- 
burdening  the  subjects  [but  those  only]  of  the  real  security  constituted  by  the 
bond,  but  without  prejudice  to  the  bond  in  all  other  reapects.  Or,  in  the 
purchaser's  option,  the  eiposer  shall  assign  the  personal  obligation  to  the 
purchaser  to  the  extent  of  the  price  and  the  real  security  [but  only  over  the 
subjects  sold],  to  the  same  extent  but  under  the  following  conditions,  namely : 
(1)  if  the  claims  of  the  ezposer  under  the  bond  are  not  fully  paid,  there  shall 
be  reserved  to  him  so  much  of  the  principal  sum  contained  in  the  bond  as 
shall  be  equal  to  the  balance  remaining  due  to  him;  (2)  such  assigna- 
tion shall  be  accepted  and  held  under  the  declaration  that  the  personal 
obligations  [p.  656] ;  (3)  the  exposer  shall  not  be  bound  to  grant  such 
assignation  until  three  months  after  receipt  of  the  price;  and  (4)  the  pur- 
chaser shall  pay  the  whole  expense  of  the  assignatiou. 

To  the  clause  as  to  deliTciy  of  writs,  add  such  a  provision  as  may  be  proper 
under  the  circumstances  regarding  custody  of  and  access  to  the  bond  and 


ARTICLES  OF  ROUP  WHEN  TBE  TITLE  IS  TO  BE  A 
CONTRACT  OF  GROUND-ANNUAL 

Title.  Insert  the  following  after  description  : — 
But  with  and  under  the  real  lien  and  burden  of  the  ground-annual  of  £ 
and  additional  sum  of  £  over  and  above  every  [nineteenth  1]  year,  and 

whole  other  obligations,  burdens,  and  others,  and  irritant  and  resolutive  claoses, 
specified  in  the  draft  contract  of  ground-annual  docqueted  and  signed  by  the 
exposer  with  reference  hereto. 

The  art.  as  to  granting  title  will  run — 
Upon  the  purchaser  making  payment  of  the  price,  and  executing  a  contract  of 
ground-annual  iu  terms  of  the  draft  thereof  docqueted  and  signed  by  the 
exposer  with  reference  hereto,  the  exposcr  will  also  execute  the  sama  The 
said  draft  is  here  specially  referred  to,  and  held  as  repeated.  The  contract  of 
ground-annual  shall  thereupon  be  recorded  by  the  eiposer's  agent  in  the 
division  of  the  general  register  of  sasiues  for  the  county  of  for  preserva- 

tion and  execution  as  well  as  for  publication,  with  warrants  of  registration  on 
behalf  of  both  parties,  and  the  exposer's  agent  shall  be  entitled  to  sign  the 
warrant  on  behalf  of  the  purchaser  if  the  purchaser's  agent  should  refuse  or 
for  forty-eight  hours  delay  to  do  so ;  but  neither  the  eiposer  nor  his  ^ent 
shall  be  under  any  obligation  to  sign  such  warrant,  nor  shall  incur  auy  respon- 
sibility to  the  purchaser  by  reason  of  doing  so,  or  for  any  error  therein  or  in 
the  recording.  Two  extracts  shall  be  obtained.  One  shall  be  retuned  by  the 
exposer,  and  the  other  shall  be  delivered  to  the  purchaser. 

>  This  last  onght  not  to  be  omitted.  m  to  oteditor'a  lubilitf  on  acoonnt  of 
Park  T.  Alliance  Her.  Secg.  Co.,  1880,  7  It.  depreciatory  conditions  of  sale.  See  p.  E17 
G46.     This  case  maj  be  coneultod  generally      infra. 
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And  the  expenses  clause  will  run — 

One-half  of  the  expense  of  the  contract  of  ground-annu&l,  including  revising 
fee,  stamp  duty,  record  dues,  and  expense  of  the  two  eztri<ot«^  shall  be  paid 
b;  the  exposer,  and  the  other  half  hj  the  purchaser.  Each  partjr  shall  paj 
his  own  agent's  fees  for  writing  the  warrants  of  registration,  and  for  reooidiug ; 
and  though  the  exposer's  agent  should  write  and  sign  both  warrants,  he  shall 
not  have  any  charge  agfunat  the  purchaser  therefor,  or  in  respect  of  recording. 
No  chai^   shall  be  made  against  the   purchaser   for  engrossing   in  any 

Or  it  may  be  preferred  to  provide  as  follows : — 

The  feetf  of  the  respective  ageute,  and  the  incidence  of  all  expenses,  shall 
be  regulated  by  the  Table  of  Fees  and  professioual  rules  therein  contained. 


ARTICLES  OF  ROUP  OF  SUPERIORITY 

Alter  the  form  commencii^  on  p.  171  as  foUowB — 

Art  2.  (1)  Alter  bo  as  to  read  "aod  value  of  and  return  from  the 
BubjectB." 

Art.   3.    The   t«rm   of   entry   shall    be  The   price, 

etc 

Art.  5.  Add  at  end — and  under  exception  from  the  warrandice 
clanae  of  the  feu  rightB  of  the  subjects  granted  by  the  expoaer  or  hia 
predecesBors  or  authors,  without  prejudice  nevertheless  to  the  purchaser 
quarrelling  or  impugning  the  same  on  any  ground  of  law  not  inferring 
warrandice  gainst  the  exposer  or  his  foresaids. 

As  to  reservations,  see  p.  154.  In  the  case  of  important  reservations, 
sneh  as  coal,  it  will  be  better  to  sell  the  feu-duty  and  casualties  only,  in 
which  case  the  articles  of  roup  may  run  in  much  the  same  terms  as 
the  following 

ARTICLES  OF  ROUP  OF  A  GROUND-ANNUAL 

AnncLBS  OF  Roof  of  All  and  Whole  the  ground-annual  of  £  per 

annum  and  additional  sum  of  £  ,  payable  at  the  term  of 

19  ,  and  at  the  same  term  in  every  [nineteenth]  year  thereafter  all 
furth  of  All  and  Whole  the  subjects  Nos.  t,  2,  and  3  King  Street, 
in  the  city  and  county  of  Edinburgh  or  some  part  thereof,  the  said 
mbjecta  being  those  particularly  described  in,  and  all  conform  to, 
contract  of  ground-annual  between  X.  and  Y.,  dated  and  recorded  in 
the  division  of  the  general  register  of  sasines  for  the  county  of 
Edinburgh,  on  ,  which  ground-annual  and  additional  sums 

(all  hereinafter  called  "  the  ground-annual ")  are  to  be  exposed  [at 
on  p.  171]. 

Follow  generally  the  conditions  on  pp.  171-4,  altering  "subjects"  to 
'ground-annual"  throughout,  and  making  also  the  following  changes:— Art.  2. 
Altt^  "disposition  "  to  "  assignation." 

12 
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From  ("first")  let  the  article  nm:— 

(tint)  the  existence,  nature,  amount,  and  oooditiona  of  and  affecting  the 
ground-annual;  (second)  the  existeoca,  identity,  nature,  extent,  boundaries, 
value,  and  rental  of  the  subjects  over  which  the  groiuid-aonual  beats  to  be 
secured,  the  extent  and  ranking  of  the  eeourity,  and  as  to  all  prior  charges ; 
(third)  the  allooations  which  have  been  or  ma;  competently  be  made  [and  the 
power  of  redemption],  and  (fourth)  the  existence,  sufficiency,  and  validity  of 
the  title  [etc.,  asonp.  172]. 

Art.  3.  The  term  of  entry  shall  be  The  price,  etc. 

Art.  6.  Alter  "disposition"  to  "assignation." 

Art.  6.  Omit  it. 

Note  that  under  this  form  the  ozposer  must  apparently  give  a  search. 
If  not  intended,  so  provide,  or  qualify  the  obligation. 
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BXAHINATION   OF  H&RITABLE  TITLE 

Thk  matters  falling  under  this  head  necessarily  somewhat  run  into 
those  treated  in  the  previous  chapter,  and  in  order  to  avoid  repetition 
reference  is  made  to  it  in  this  connection  also. 

The  following  may  be  useful  as  a  vidimus  of  matters  which  may  require 
attention  according  to  circumstances,  though  in  the  case  of  some  of  them 
it  is  not  necessary  to  do  more  here  than  mention  them.  Some  of  them 
have  already  been  dealt  with  in  the  preceding  chapter,  but  it  is  con- 
venient at  least  to  note  them  here  again. 


180  Prescriptive  progress. 

184  Validity  of  steps  in  progress. 

1.  Capacity    and    poweia    of 
grantera. 

2.  Deecription,  and  valid  refer- 
ence to  burdens  if  necessary. 

3.  Authentication. 

4.  Stamps. 

5.  Warrants  of  registration. 

185  Identity  of  property. 

185  Special  conditions  of  title,  and 

particularly — 

1.  Limited    time   for    feudal- 
idng. 

2.  Restriction     on    subinfeu- 
dation. 

3.  Pr»<mption, 

186  Buildii^  conditions,  whether 

the  buildings  which  have 
been  erected  are  author- 
ised, and  particularly — 

1.  Nature. 

2.  Situation. 

3.  Style  and  details. 

4.  Value  and  rental. 


187  Gables,     walls,     roads,    and 

drains. 

1.  Ownerebip. 

2.  Completed  t 

3.  Paid  for! 

188  Roof,  maintenance  of.     Whole 

or  what  share  ? 
188  Reservations  and  restrictions, 
and  particularly — 

1.  Miuemls. 

2.  Use  of  property. 

3.  Whether  enforceable  by 
purchaser  against  adjoining 
owners  (see  p.  206). 


190  Servitudes. 

190  Light  and  air. 

190  Water  rights. 

190  Leasehold  rights. 

190  Teinds. 

1.  Included    in 

sale 

and    in 

title? 

2.  Burden    of 

stipend    and 

possible  increase. 

r9                          ^ 
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191  Feu-duty 

156  Ground-annual  „ 

161  Oasualtisa  How  much? 

209  Duplicands  AUocatedby 
,„                 ,  superior  ? 

(Two     or     three  n,  - , .     .  .  , 

''  Paid  to  date? 

animal   sum^) 
250  Eights  of  relief  from  feu-duty, 
stipend,  etc, 

1.  Whether  secured. 

2.  Whether  specially  as- 
signed, if  neceBsaiy  (see 
p.  191). 

191  Terce. 

192  Courtesy. 

192  Government  duties. 
195  Preference  of  ancestor's  credi- 
tore. 


185  Real     warrandice,     liability 
thereunder. 

156  Leases. 

1.  Endurance. 

2.  Renta. 
(a)  Amount. 

158  (b)  How  paid,  and  which  is 

purchaser's  first  rentt 

157  3.  Obligations  on  landlord. 

(a)  Nature  and  amount 

(b)  How  far  implementedt 
4.  Claims  for  improvements. 

154  Fittings. 

1.  Included  I 

2.  What  are) 

3.  Title. 
Capacity  and  power  of  eeller 

or  borrower. 
276  Clear  searches. 

195  Time  for  stating  objections. 

196  Expense  of  deciding  them. 

In  ordinary  cases  it  will  lie  found  that  the  matters  of  most 
practical  importance  are — 

1.  Casualties. 

2.  Government  duties. 

3.  Terce  and  (more  rarely)  courtesy. 
As  to  sales  under  bonds,  see  Section  XXXII. 

Prescriptive  Pbogrbss 

In  order  that  prescription  may  operate  two  things  must  concur,  m, 
(1)  title,  and  (2)  possession. 

Title. — 1.  Ex/acie  valitl. — The  foundation  infeftment  must,  imder  the 
1874  Act,  answer  this  description.  For  instance,  a  disposition  granted  by 
a  married  woman  so  designed  without  her  husband's  consent  would,  it  is 
submitted,  not  do ;  but  if  it  set  forth  that  she  held  the  property  bee 
from  theyus  mariti  and  right  of  administration,  it  would  then  appear  to 
be  ex/aeie  valid  whether  in  point  of  fact  the  statements  were  true  or  not 
Then  in  the  case  of  dispositions  by  trustees,  proceeding  on  sales,  is  a 
deed  of  that  kind  ex  f(une  valid  if  it  does  not  even  assert  that  the 
grantors  had  express  power  of  sale,  that  power  not  being  implied  ?  This 
appears  at  least  doubtful,  and  it  is  thought  that  a  purchaser  would  not  be 
bound  to  take  the  risk.  At  the  same  time  the  point  must  not  be  preeeed 
too  far,  for  "  a  title  may  be  good  as  a  foundation  for  prescription  ereo 
when  it  boars  evidence  in  gremio  of  an  objection  the  full  ^xiund  of 
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which  has  to  be  collected  extraneoufily." '  Quare,  when  a  deed  is  not 
ex  fade  valid,  does  proof  of  the  vaUdity  bring  it  within  the  twenty  years 
rule  or  otherwise  make  it  a  good  basis  for  prescriptioD  ? 

2.  Title  need  not  be  v/nambigiuma. — Assuming  that  the  title  is 
one  which  is  capable  of  bearing  the  construction  sought  to  be  put 
upon  it  though  it  might  also  bear  a  narrower  interpretation,  then  if 
there  has  been  the  more  extended  possession,  the  title  is  made  out.  A. 
and  B.  disponed  to  C.  "  all  and  whole  the  several  shares  belonging  to  ub 
of  all  and  whole."  This  rather  indicates  that  A,  and  B.'8  shares  did  not 
make  up  the  total  of  the  property ;  but  it  is  at  least  capable  of  being 
read  the  other  way  also,  and  it  was  sustained  as  a  basis  of  prescriptive 
posseasiou  of  the  whole*     The  following  dicta  are  important : — 

MoQorieff,  L.-J.-G.,  at  p.  666.  Whether  the  title  founded  on  be  one  on 
which  poeaeseion  for  forty  [now  twenty]  years  can  establish  a  right  of  property 
depends  solely  oq  the  termB  of  the  written  charter  or  diepoeitton  itself,  and 
neither  on  extrinsic  evidence  nor  on  possession.  A  habile  title  does  not  mean 
a  charter  followed  by  sasine  which  bears  to  convey  the  property  in  dispute, 
but  one  which  is  conceived  in  terms  capable  of  being  so  construed.  The 
terms  of  the  grant  may  be  ambiguous  or  indefinite  or  general,  so  that  it  may 
remain  doubtful  whether  tlie  particular  subject  is  or  is  not  conveyed,  or,  if  con- 
veyed, what  is  the  extent  of  it.  But  if  the  instrument  be  conceived  in  terms 
consistent  with  and  susceptible  of  a  couatruotton  which  would  embrace  such  a 
conveyance,  that  is  enough,  aud  forty  [now  twenty]  years'  possession  following 
on  it  «-ill  constitute  the  right  to  the  extent  possessed. 

Inglis,  L.-P.,  at  p.  681.  I  hold  it  to  be  now  settled  law  that  a  charter 
and  sasine  containing  a  description  which  can  be  so  construed  as  to  embrace 
an  entire  subject,  tliougli  it  may  also  be  so  construed  as  to  embrace  part  of  it 
only,  if  followed  by  forty  [now  twenty]  years'  uninterrupted  and  exclusive 
possession  of  the  whole,  will,  luider  the  statute  1617,  c.  12,  exclude  all  enquiry 
and  protect  the  person  holding  it  i^ainst  all  challenge  from  any  person  holding 
even  an  express  title  prior  in  date  to  the  whole  or  any  part  of  the  subject. 

3.  But  must  not  be  contradictory  of  possession,  6.g.,  a  title  to  property 
east  of  a  certain  road  will  give  no  title  to  property  west  of  it,  not  even 
with  twenty  years'  possession.  This  applies  chiefly  to  bounding  titles, 
where  the  safe  rule  is  to  assume  that  the  possession  cannot  carry  the 
title  beyond  the  boundary.     But  see  p.  317. 

4  Eow  old  ? — Till  1874  the  foundation  of  the  prescriptive  prt^resa 
required  to  be  forty  years  old.  But  by  s,  34  of  the  1874  Act  this  is 
reduced  to  twenty  provided  the  document  in  question  is  an  ex  fade 
valid  irredeemable  title.  Accordingly  as  a  decree  of  adjudication  is  nob 
irredeemable,  it  is  clear  that  a  recorded  decree  by  itaelf  alone  does  not 
satisfy  the  requirement  of  the  1874  Act.  In  regard  to  this  matter  of 
adjadicatioQ  titles  it  seems  necessary  to  distinguish  two  separate  things, 

"  Simpton  v.  Marshall,  IMO,  S  F.   447.  "  AtOd  v.  Hay,  1880,  7  R  668. 

See  TB17  fnll  dMa  m  Fnaar  v.  Lord  Lavai, 
ISM,  3G  B.  008L 
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viz. :  (a)  what  will  make  the  adjudication  absolute  and  irredeemable  as 
against  the  debtor,  and  (6)  what  will  make  it  the  foundation  of  a 
prescriptive  prepress  gainst  the  world.  Prior  to  1874  the  decree 
became  absolute  in  one  or  other  of  two  ways,  viz. :  (a)  expiry  of  the  l^al 
and  declarator  of  its  expiry  in  foro,  (b)  completion  of  a  real  right  by 
iufeftment  and  possession  for  forty  years  after  the  expiry  of  the  l^al, 
without  any  declarator.  So  far  the  1874  Act  made  do  change.  Accord- 
ingly it  follows  as  regards  the  other  matter,  the  foundation  of  a 
prescriptive  prioress,  that  if  there  ia  no  valid  declarator  of  the  expiry 
of  the  l^al,  there  is  no  change  here  either  by  the  1874  Act.  But  quid 
juris  if  there  ia  a  vaHd  declarator  in  foro  recorded  in  the  roister  of 
saeines?  Suppose  that  in  1890  there  is  an  adjudication,  in  1900  a  valid 
declarator  of  expiry  of  the  legal,  and  in  the  same  year  a  notarial 
instrument  is  expede  proceeding  on  both  decrees :  is  not  this  an  "  ex  fade 
valid  irredeemable  title  ? "  If  so  it  is  not  correct  to  say  that  the  1874 
Act  made  no  change  in  the  length  of  title  necessary  when  the  initial 
writ  is  an  adjudger's  title,  for  here  there  would  be  a  prescriptive  title 
against  the  world  thirty  years  after  the  decree  of  adjudication.^  All  this, 
of  course,  is  on  the  assumption  that  it  is  necessary  to  treat  the  adjudica- 
tion as  the  foundation  of  the  prt^ress,  and  that  it  is  not  possible  to 
connect  with  an  earlier  infeftment  If  that  can  be  done,  then  the  adjudica- 
tion becomes  only  a  link,  as  to  which  see  infra,  p.  184. 

5.  Mitst  Warrants  be  produced  ?  —  This  refers  to  cases  where 
the  infeftment  is  evidenced  by  some  instrument  apart  from  the  grant 
or  other  title.  Before  de  piano  recording  was  introduced  it  was  a 
matter  of  much  importance,  but  now  as  a  practical  question  it  is  limited 
to  cases  of  notarial  instrumenta.  Prior  to  1874  the  rule  was  that  the 
warrants  of  all  sasinea  and  notarial  instruments  required  to  be  produced 
along  with  the  sasines  or  notarial  instruments  themselves,  except  in  the 
case  of  sasines  or  instruments  in  favour  of  heirs,  when  the  warrants 
(service  or  dare  consiai)  were  not  required.  Has  the  1874  Act  made  any 
difference  ?  Is  a  notarial  instrument,  without  its  warrant  or  warrants, 
a  title  in  the  sense  of  s.  34  ? 

Three  cases  may  ho  distinguished : — 

(a)  A  notarial  instrument  in  favour  of  a  disponee  or  adjudger  in 
implement.  It  is  not  settled  whether  this  is  enough  without  its  warrant. 
It  has  been  indicated  that  it  is  not.^ 

(&)  A  notarial  instrument  in  favour  of  an  heir.  It  appears  that  this 
is  sufficient  without  the  warrants.  This  is  on  the  ground  that  a  sasine 
in  favour  of  an  heir  was,  as  above  stated,  a  good  foundation,  and  the 
modern  instrument  is  the  equivalent  of  the  older  sasine.  This  may 
very  well  still  be  a  matter  of  practical  importance,  e^.  in  the  case  of 

1  In  ffinion  v.  CormelVs  TVs,,  1888,  10  R.  »  OUa  v.  SaOa'   Trt.,  1881,  S  B.  317  ; 

1110,  the  declarator  of  exjiiry  waa  iu  absence      Simjmrt  v.  Marshall,  lUOO,  2  F.  447  ;  Lord 
»Qd  waa  nov  lecordei.  Stonnonth  Darling  at  p.  4G4. 
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an  heir's  title  completed  by  geueral  service,  followed  by  a  notarial  inBtru- 
meot  proceeding  on  the  ancestor's  infettment  and  the  service.  In  that 
case,  if  the  view  now  submitted  be  sound,  the  instrument  by  itself  alone, 
without  either  of  the  warrants,  is  a  good  foundation  of  a  prescriptive 
prc^iees.  If  the  title  were  completed  by  special  service  or  clm-e  constat, 
the  point  could  hardly  arise,  for  either  of  these  would  be  recorded  de 
piano. 

(c)  A  notarial  instrument  in  favour  of  an  adjudger  for  debt.  This 
is  not  a  basis  of  prescription  without  production  of  the  decree.  The 
reason  is,  that  except  for  the  1874  Act  the  warrants  must  be  produced, 
and  in  this  case  the  Act  does  not  apply  because  the  adjudication  is  not 
irredeemable. 

PoBsessioIL — 1.  Period. — This  has  necessarily  been  ah-eady  so  far 
dealt  with  in  connection  with  the  title.  The  only  other  point  to  be 
mentioned  is  the  reference  to  thirty  years  in  s.  34  of  the  1874  Act. 
When  there  is  that  length  of  possession  on  an  irredeemable  title  no 
deduction  is  to  be  made  for  minority  or  legal  disability  of  the  parties 
against  whom  prescription  is  running.  This,  however,  does  not  entitle 
a  purchaser  to  a  thirty  yeara  title  on  an  irredeemable  infef  tment  These 
deductions  are  competent  as  i^ainst  the  twenty  years,  but  so  they  were 
before  1874  against  the  forty  years.  But  the  case  would  be  diflerent 
if  the  piui^haser  could  produce  prima  fade  proof  that  the  period  had 
been  reduced  below  twenty  years  by  reason  of  the  deduction.  The 
terminus  a  quo  ia  midnight  of  the  day  of  infeftment,  i.e.  that  day  is 
excluded.^ 

2.  DeductioTis  and  interrvptions. — ^The  causes  for  which  deduction 
may  require  to  be  made  from  the  period  of  prescription  liave  just  been 
mentioned.  But  that  deduction  does  not  prevent  the  periods  before  and 
after  being  added  together  to  make  up  the  requisite  total.  Interruption, 
on  the  other  hand,  breaks  the  posseBsion  alt<^ether,  so  that  the  prior 
possession  is  lost.  The  register  of  interruptions  is  merged  in  the  register 
of  sasines.  Short  of  strict  interruption  there  may  be  personal  bars,  as 
by  agreement,  against  founding  on  prescription,  e.g.  where  the  rents 
have  by  ^reement  been  set  aside  to  await  the  decision  of  the  questioQ.^ 

3.  Natwre. — The  words  of  the  1617  Act  are  "continually  and 
together  ....  and  that  peaceably  and  without  any  lawful  interruption," 
The  1874  Act  is  to  the  same  effect. 

i  Extent. — Lord  Watson  has  the  following  didum^: — 

There  is  in  my  apprehemion,  or  ought  to  be,  a  practical  distinction  between 
the  prescriptive  posseaaion  which  establiBhes  a  new  and  adverse  right  in  the 
possessor,  and  the  prescriptive  possesaion  which  the  law  admits  for  the  purpose 
of  Gonatraing  or  explaining,  in  a  question  with  the  author,  the  limits  of  an 
antecedent  grant  or  conveyance.  In  the  first  case  the  rule  obtains  tantum 
'  Simp»anv.Mi»*hall,*ti^a.  *  Lord  Adv.  y.  ffin^iw.iaes,  2F.  (H.  L.) 

i  aid.  1  »t  p.  e. 
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preaeripium  quantum  possessum.  In  the  eecond  it  appears  to  me  that  a  much 
more  liberal  effect  has  been  given  to  partial  poesessioa  of  the  whole  in  cases 
where  the  subject  of  coutroTdrsy  has  been  in  itself  a  distinct  and  definite 


Bona-fides. — It  is  laid  down  that  prescription  does  not  require 
bonorfides.  The  Act  1617,  c.  12,  excepts  only  falsehood,  which  there 
meana  forgery.^ 

Validity  of  Steps  in  Title 

Infeftment — There  must,  of  course,  be  a  good  connecting  chain  of 
title  from  the  foundation  infeftment  to  the  present  owner  if  that 
infeftment  was  not  in  his  favour.  But  it  is  unnecessary  that  there 
should  be  infeftment  all  through.  An  heir,  thoi^h  uninfeft,  18  allowed 
the  benefit  of  his  ancestor's  infeftment,  and  so  with  disponee  and 
disponer. 

In  this  connection  it  appears  desirable  to  draw  attention  to  two 
different  cases,  viz.,  the  titles  of  heirs  and  adjudgera  as  mid-couples. 

1.  Heirs. — When  two  or  more  heirs  take  in  succession  it  is  sufficient 
to  produce  their  infeftments  without  the  warrants  of  these  iiifeftmenta. 
The  words  of  the  1617  Act  are  that  in  this  ease  there  shall  be  produced 
"instruments  of  sasine,  one  or  more,  continued  and  standing  tc^ther 
for  the  said  space  of  forty  years,  either  proceeding  upon  retours  or 
upon  precepts  of  dare  eonstat."  What  was  stated  above  was  limited  to 
the  foundation  infeftment,  but  this  goes  further  and  extends  to  the 
intervening  links  if  two  or  more  infeftments  of  heirs  run  fn  succession 
in  the  progress,  the  point  being  that  the  warrants  need  not  be  produced. 

2.  Adjudgera /or  de6(.^Suppose  A.,  a  disponee,  is  infeft  in  1880,  B., 
a  creditor  of  A.,  adjudges  in  1895.  The  result  is  that  a  prescriptive 
title  is  completed  in  1900  as  c^inst  everyone  claiming  adversely  to  A. 
But  of  course  as  between  A  and  B.,  and  those  deriving  right  from  them 
respectively,  the  adjudication  is  redeemable  until  1905  (when  the 
legal  expires)  and  thereafter  until  B.  has  either  (1)  obtained  decree  of 
expiry,  or  (2)  had  forty  years'  possession  after  the  expiry. 

Decrees  in  Absence. — A  decree  in  absence  is  equivalent  to  a 
decree  w/oro  it  the  following  elements  concur,  viz.:  (1)  personal  service 
of  the  summons,  or  appearance  entered  by  authority,  (2)  the  decree  of 
such  a  nature  ae  to  warrant  a  charge,  (3)  a  charge  given,  and  (4)  the 
expiry  of  an  induciie  of  sixty  days.  A  decree  of  declarator  or  other 
decree  on  which  a  charge  is  not  competent  becomes  final  in  twenty 
years  if  it  has  been  preceded  by  personal  service  of  the  summons,  or  by 
the  entering  of  appearance  by  authority.*  These  matters  are  referred 
to  because  it  has  been  recently  held  that  a  title  which  depends  ou  a 
decree  in  absence  which  has  not  become  final  is  not  a  marketable  titia' 

'  Brua  V.  SUwart,  1800,  2  P.  948. 
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E(Xcambion& — Note  (1)  aa  to  truateeB*  powere,^  (2)  the  burden 
of  real  warrandice  if  an  excambioD  is  a  step  in  the  title ;  the  purchaser 
is  entitled  to  have  this  cleared  off  if  within*  but  not  beyond,  tiie  pre- 
scriptive period,  which  for  this  purpose  might  require  to  be  taken  at 
thirty  years,  notwithstanding  and  contrary  to  what  is  stated  on  p.  183.' 

Reference  to  Burdena — Note  that  this  is  necessary  only  if  there 
be  an  irritant  or  resolutive  clause  applicable  to  the  omission  to  insert 
a  reference.     For  form  of  waiver  by  superior  or  other  party,  see  p.  224 

Stamps. — Defect  in  stamp  duty  will  not  prevent  prescription 
operating.  The  deed  is  valid,  but  a  tax  is  due  and  will  have  to  be  paid, 
with  or  without  penalty. 

Identitt  op  Peopkett 

If  it  be  not  clear  on  the  titles  that  the  property  described  in  them 
is  identical  with  the  actual  property  intended  to  bo  dealt  with — in  other 
words,  that  the  deecription  covers  the  particulars  and  rental— .enquiry 
may  be  necessary.  Thus  it  may  be  found  (1)  that  the  seller  has  no 
other  title  (or  at  least  no  recorded  title)  to  any  property  in  the  burgh, 
parish,  or  county,  and  (2)  that  he  has  been  on  the  valuation  roll  for  a 
period  of  years  in  respect  of  the  property  in  question.  Further,  in  all 
these  cases  it  is  recommended  that  the  description  be  brought  up  to 
date  and  connected  with  the  older  deeds.    See  p.  315. 

In  this  connection  reference  may  be  made  to  one  of  the  points  in  the 
case  of  Macdonatd*  where — 

io  a  question  as  to  what  were  the  eubjecte  iucluded  in  a  gale  of  the  property 
known  as  the  Royal  Hotel ;  held  (aff.  judgment  of  Lord  Kyllachy)  that  it  was 
competent  to  lead  parole  evidence  to  show  what  were  the  subjects  known  to 
the  purchaser  under  that  uame,  and  for  that  purpose  to  asoertun  what  were 
the  subjeots  pototed  out  to  and  described  to  her  prior  to  the  sale. 

But  with  reference  to  the  words  "  known  to  the  purchaser,"  which  occur 
above,  the  opinions  in  the  case  do  not  warrant  the  view  that  the 
purchaser's  state  of  knowledge  would  be  at  all  conclusive  if  it  were  proved 
that  the  descriptive  words  had  a  well-known  meaning  different 
from  that  maintained  by  the  purchaser,  and  if  there  had  been  no  mis- 
representation. 

Spkcial  Conditions  oi  Title 

The  production  of  a  prescriptive  prepress  does  not  make  it  unneces- 
sary to  examine  the  reddendo,  for  which  purpose  some  charter  must  be 
produced.'    This  follows  from  the  mutuality  of  the  contract  of  feu  farm, 

'  P.  405.  *  Darha'm,  aupra. 

•  J>urA<*m'«  Tt».  t,   Oraham,  1800,  Mor.  •  MacA>nald  v.  NtieaU,  1898,  I  F.  98. 

19Ml,perLoniTimyneriiiS*Ti«T.St#toart,  '  Stmehan  v.  Dinkion,  1900,  7  8.  L.  T. 

IMO,  2  F.  9«e.  No.  8tS. 
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which  ia  renewed  on  every  infeftment,  which  operates  entry  with  the 
superior.  It  will  be  remembered  thut  an  ordinary  charter  by  progress 
was  not  a  competent  medium  of  effecting  a  change  in  the  terms  of  the 
holdii^,  and  the  same  would  uo  doubt  be  held  now  regarding  a  writ  of 
dare  constat.     The  proper  furm  is  a  charter  or  clause  of  Twvodamtia. 

Apart  from  conditions  as  to  buildings,  walls,  etc.,  and  reeerrations 
and  restrictions,  the  most  common  clauses  in  charters  which  may  require 
attention  are — 

1.  Limit  of  tvme  for  fmdalising. — ^This  is  a  very  common  clause,  and 
it  must  be  seen  that  it  has  been  complied  with.  If  any  mistake  should 
occur,  a  consent  by  the  superior  will  cure  it,  assuming  that  there  is  no 
mid-impediment  The  consent  will,  of  course,  be  in  writing,  and  proba- 
tive, and  will  be  recorded. 

2.  Beatriction  on  sab-infeudation.  See  p.  202. — This  may  come  up 
in  different  ways.  Thus  (1)  A.  may  be  proposing  to  grant  a  feu  to  B., 
and  may  produce  a  prescriptive  progress  but  no  charter  from  his  own 
superior.  B.  is  not  safe  without  perusing  this  over-charter,  because  if  the 
fact  be  that  it  contains  a  prohibition  against  sub-infeudation,  the  proposed 
sub-feu  will  be  invalid,  A.'s  prescriptive  possession  being  irrelevant ;  (2) 
the  case  is  the  same  if  in  any  transaction  the  title  produced  is  a  charter 
on  which  prescriptive  possession  has  not  run.  Thus  A,  feued  to  B.  (no 
matter  how  loi^  ^o  if  not  beyond  the  prescriptive  period,  or  if,  in  law, 
prescription  has  not  operated) ;  B.  now  proposes  to  deal  with  C. ;  C.  is 
exposed  te  the  risk  that  the  over-charter  under  which  A.  held  may  have 
prohibited  sub-infeudation.  As  te  both  these  cases  the  over-superior  may 
be  barred  from  effective  interference  by  the  want  of  a  proper  irritant 
clause  in  the  charter  held  off  him.  (3)  Wlienever  prescription  has  nm 
upon  a  charter  it  is  elementary  that  it  is  safe  from  challenge  on  the 
ground  that  the  granter  of  it  was  by  his  own  holding  prohibited  from 
sub-feuing:  the  sub-charter  would  be  validated  by  prescription  even  though 
the  granter  of  it  had  held  no  title  at  all,  and  the  case  supposed  is  a 
fortiori. 

3.  Clause  of  Pre-emption.     See  p.  202. 

Building  Conditions 

(See  p,  204.) 

It  is  necessary  for  a  purchaser  or  lender  te  know  that  the  building 
conditions  of  the  charter  or  otherwise  have  been  complied  with.  But 
is  a  purchaser  entitled  to  this  evidence  at  the  seller's  expense  ?  This 
is  not  at  all  clear,  but  it  is  thoi^ht  that  the  seller  is  not  bound  to  pro- 
duce the  evidence.*  Practically  the  question  is  whether  seller  or 
purchaser  is  to  pay  a  fee  to  the  superior's  architect 

>  But  in  an   Ehiglish   leaaehold   case   in  at  hia  mm  ezpense  produM  tlie  mrwg'x't 

which  the  leue  stipulated  that  the  le«s«e  certilicate,  r<  Muddy  and   Yala,  IS85,  80 

ahoold  build  to  the  Batiafaction  of  the  lessor^  Ch.  D.  344. 
anrvejor,  it  ms  held  that  the  vstidoT  must 
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Gables,  Walls,  Koads,  Drains,  etc. 

It  is  necessary  for  the  purchaser  to  satisfy  himself  that  gables,'  walls, 
roads,  and  drains  have  been  completed  and  paid  tor.  He  is  entitled  to 
evidence  of  payment  at  the  seller's  expense. 

What  is  referred  to  under  "  roads  "  is  merely  the  construction  of  the 
roads  if  required  under  the  titles.  But  in  addition  there  is  also  the 
matter  of  pavement  and  causeway;  and  a  similar  (question  may  arise 
as  to  other  matters,  especially  drain^e  assessments.  Six  dates  may  be 
taken :  (1)  notice  by  the  authority  requiring  the  work  to  be  done ;  (2) 
expiry  of  the  time  allowed  by  the  notices  for  the  owners  themselves 
doing  the  work;  (3)  execution  (meaning  by  that  probably  completion) 
of  the  work  hy  the  authority ;  (4)  payment  by  the  authority  of  the 
tradesmen's  accounts;  (5)  allocation  and  assessment;  (6)  due  date  of 


In  a  case  *  between  seller  and  purchaser  with  usual  clause  of  relief  of 
public  and  local  burdens,  Lord  Kyllachy  said : 

The  qaeatioQ  ie  .  .  ,  .  whether  the  payments  were  io  the  sense  of  the  clause 
due  when  the  work  was  done,  and  the  tradesmen's  accounts  paid  by  the 
corporatioD,  or  only  when  the  oorporation  bad  gone  through  the  proceeB  oF 
allocating  the  total  expenditure  in  the  manner  prescribed  upon  the  different 
properties.  ...  I  am  of  opinion  that  the  former  1b  on  the  whole  the  sound, 
as  it  oertaiuly  is  the  just  and  equitable,  view.  But  even  if  I  thought  otherwise, 
it  appears  to  me  that  the  question  is  foreclosed  by  the  decision  in  Currie  v. 

Although  this  opinion  introduces  an  apparent  doubt  as  between  the 
third  and  fourth  of  the  possible  dates  stated  above,  it  appears  clear 
enough  that  the  third  is  the  true  criterion,  for  even  thoi^h  the  corpora- 
tion became  bankrupt  and  could  not  pay  the  tradesmen,  the  question 
between  the  corporation  and  the  owners  would  be  the  same.  Mere 
notice  is  not  enough,  for  it  might  never  he  followed  up,  and  then  there 
could  be  no  burden  at  all.  In  like  manner,  until  the  work  is  completed 
to  the  extent  stated  in  the  particular  notice,  there  can  be  no  burden, 
for  if  the  corporation  should  not  act  up  to  the  notice,  they  would  not 
be  able  to  found  on  it  to  make  any  claim  at  all,  though  as  to  this  (and 
indeed  on  the  whole  matter)  something  may  depend  on  the  particular 
Act  Reference  may  he  made  to  an  Et^lish  case,^  in  which  notice  to 
pave  was  given  before  the  sale ;  the  pavement  was  not  laid ;  the  seller 
did  not  disclose  the  notice  to  the  purchaser,  and  it  was  held  that  the 
purchaser  had  no  claim  of  relief,  for  he  bought  it  unpaved  and  he  must 
have  known  that  be  might  any  day  be  required  to  pave. 

There  is  another  aspect  in  which  dates  are  important,  viz.,  date  of 

'  See  p.  155.  •  1871,  44  Jur.  18. 

»  Wlnloth  V.  MitOuli  ThomioTt,,  1900,  8  '  In  re  Lej/land  and   Taytor's  amtratt, 

S.  L.  T.  Ko.  36.  Court  of  Appeal  [IBOO],  2  Ch.  625. 
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contract  of  aale  or  date  of  entry  ?  It  is  aseumed  that  these  queetiom 
arise  under  the  clause  of  relief  of  local  burdens,  and  that,  in  terms  of 
the  statute,  is  applied  to  the  term  of  entry.  If  warrandice  were  looked 
to,  the  result  would  be  the  same. 

It  appears  to  be  practically  impossible  for  an  f^ent  to  make  certain 
of  his  client's  rights  in,  e.g.  boundary  walls.  He  may  insert  an  expreES 
c-onveyance  of  the  sole  and  exclusive  property  in  the  wall,  or  a  mutual 
right  in  it,  and  yet  it  may  be  that  the  seller  bad  do  title  to  make  each 
a  grant,  the  fact  being  that,  e.g.  the  wall  was  built  beyond  his  feu 
partially  or  even  wholly.  This  is  not  unknown  in  practice,  and  the 
view  is  submitted  that,  except  on  proof  of  positive  carelessness,  the  ^nt 
would  not  bo  liable. 

Maintbnance  of  Roof 

(See  p.  160.) 

Here  ^ain  there  is  a  risk  of  subetantiaUy  the  same  kind  as  thai 
last  referred  to.  The  starting-point  is  the  common  law  obligation  on 
the  top  flat  to  bear  the  whole  expense,^  and  the  special  danger  is  that 
apparently  one  camiot  rely  upon  that  being  modified,  and  restricted  to 
a  share  only,  even  by  an  express  clause  to  that  efTect  in  the  titla  The 
clause  will  clearly  be  effectual  under  either  of  the  following  circumstances, 
viz.  (1)  if  it  occur  iu  a  title  common  to  the  whole  property,  or  so  far  as  it  is 
a  common  title,  or  (2)  if  it  be  created  a  real  burden  on  the  remainder  of  the 
property  by  one  who  is  competent  to  do  so,  or  so  far  as  that  is  so  done. 
On  the  other  hand  it  is  clear  that  if  the  proprietor  of  the  whole  tene- 
ment first  sells  and  dispones  the  lower  flats,  and  provides  nothing  about 
the  roof  in  the  titles,  he  cannot  when  he  comes  to  sell  the  top  flat 
exempt  it  from  its  common  law  exclusive  liability  for  the  roof,  and  any 
clause  purporting  to  do  so  will  be  wholly  ineffectual  as  gainst  the  other 
owners.  But  take  the  converse  case :  that  is  to  say,  the  common  owner 
first  disponea  the  top  flat  with  a  clause  of  partial  exemption,  but  with  no 
express  clause  burdening  the  remainder  of  the  tenement,  and  the 
purchaser  is  infeft  while  the  seller  still  stands  infeft  in  the  remainder 
of  the  tenement  The  latter  subsequently  dispones  the  lower  flats  to 
a  third  party,  and  provides  nothing  r^ardii^  the  root.  Under  these 
circumstances  eminent  counsel  has  advised  that  the  lower  proprietor  is 
not  liable.     Of  course  there  might  be  a  personal  claim  gainst  the  seller. 

Kesebtations  and  Ebstrictiomb* 

The  purchaser  is  entitled  to  the  property  a  codo  us^te  ad  eemirwu. 

One  of  the  most  common  reservations  is  that  of  minerals.     These  bang 

a  part  of  the  land,  a  purchaser  of  an  estate  will  not  under  ordinary 

circumstances  be  bound  to  proceed  if,  after  the  contract  has  been  entered 

>  Sanderttn't  Tn.  t.  Yaie,  1897,  SG  E.         <  8«e  pii,  208-1. 
3U. 
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into,  it  appear  that  the  seller  cannot  give  a  title  to  the  miDerals ;  and 
even  in  the  case  of  a  villa  residence,  a  reservation  of  the  minerals  with 
power  to  work  them  would  imply  a  state  of  matters  inconsistent  with 
the  peaceful  enjoyment  of  the  purchase,  and  would  entitle  the  purchaser 
to  resile.  There  is  indeed  a  case  which  goes  further  than  this,  and  in 
which  it  was  held  that  a  purchaser  of  a  villa  was  not  bound  to  proceed 
when  the  title  disclosed  a  reservation  of  the  minerals  to  the  superior, 
who,  however,  was  prohibited  from  working  them  without  the  vassal's 
consent  • ;  including  the  Lord  Ordinary,  the  judges  were  equally  divided. 
This  question  came  up  in  the  more  recent  case  of  Macdonald?  where, 
however,  it  did  not  arise  in  a  pure  form.  The  property  there  was  an 
hotel.  Lord  M'Laren  said :  "  I  desire  to  reserve  my  opinion  on  the 
question  whether  a  purchaser  of  a  dwelling-house  on  a  feu  is  entitled  to 
refuse  the  title  tendered  on  the  ground  that  it  does  not  contain  a  convey- 
ance of  minerals."  The  other  judges  appeared  to  be  of  opinion  that  the 
purchaser  "  was  entitled  to  have  not  only  the  surface  of  the  ground 
purchased  but  the  minerals  also."  The  Lord  President  (Kobertson)  also 
denied  that  the  mere  fact  of  having  taken  possession  would  bar  a 
party  from  objecting  to  the  title  on  the  ground  that  minerals  were 
reserved. 

As  to  restrictions,  reference  may  be  made  to  servitudes,  infra.  If  a 
vacant  piece  of  ground  be  unconditionally  sold,  it  is  clear  that  the 
purchaser  is  not  bound  to  proceed  if  the  title  when  examined  is  found 
to  contain  unusual  restrictions,'  for  instance,  as  to  the  kind  of  buildings 
which  may  be  erected,*  e.g.  a  restriction  to  dwelling-houses  only.  Indeed, 
even  if  it  be  the  case  of  the  purchase  of  a  dwelling-house  already  erected, 
questions  of  this  kind  may  arise,  e.g.  it  the  purchase  is  made  with  the 
intention  of  carrying  on  a  school '  or  a  private  nursing  establishment.* 
But  it  can  hardly  be  the  law  that  the  pui-chaser  of  a  house  is  entitled  to 
resile  because  the  title  contains  a  provision  that  it  shall  be  used  as  a 
private  dwelling-house  only ;  otherwise  the  right  to  resile  would  exist  in 
the  majority  of  house  purchases  by  private  bargain.  A  purchaser  of  a 
shop  is  entitled  to  resile  if  the  sale  of  liquor  is  prohibited.^  On  the  other 
hand,  there  is  authority  for  the  proposition  that  the  purchaser  is  not 
entitled  to  claim  what  he  knew  beforehand  the  seller  could  not  give.^ 
The  onus  is  on  the  seller  to  prove  the  purchaser's  knowlec^.^ 

All  these  cases  show  the  advantage  of  having  an  examination  of  the 
titles  before  making  a  contract,  the  advant^e,  that  is,  to  both  parties. 
This  is  what  necessarily  happens  in  cases  of  public  roup. 

'   WhyU  V.  Lit,  187S,  fl  R  S»».  '  M'Connd  y.  CkaisrU,  1903,  10  S.  L.  T. 

*  MaedowM  r.  Iftuaa,  1898,  1  F.  6S.  Na  496. 

'  Smilh  V.  Soeder,  1695,  W  R.  eo.  'Lang    v.   Dutnbarion  Magt.,   39  June 

*  JEofrarffm  T.  RtdherfoTd,  1641, 1  D.  121.  1813,  F.  C.  \  Ataga.  of  AirdrU  v.   Svtith, 
'  Evitig  1.  HtatU,  1876,  5  R  439.  1850,  12  D.  1222 ;  M'Cimnel,  fuyra,  and  see 

*  OroKam  t.  ShieU,  1901,  8  8.  L  T.  No.  ii\fTa,  p.  290. 
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Servitudes  ^ 

ThiB  is  another  matter  on  which  it  is  not  posaible  to  be  sure  of 
being  aafe,  for  neither  the  titles  nor  the  records  may  show  the  existence 
of  any  servitude,  and  yet  it  may  exist.  The  lie  of  the  ground  or  some 
other  natural  indication  may  put  one  on  one's  enquiry,  and  the  matter 
may  be  of  local  repute.     But  there  is  a  residuum  of  unavoidable  risk. 

A  servitude  which  prevents  the  purchaser  obtaining  the  full  use 
of  his  purchase  will  entitle  him  to  resile,  unless  he  is  bound  by  special 
conditions  of  purchase. 

Light  and  Air 
Obviously  in  many  cases  at  least  a  conveyancer  can  do  little  in 
r^ard  to  these  matters,  but  he  can  direct  his  attention  to  two  points — 

1.  Whether  existing  i^hts  of  l^ht  and  air  are  secure.  It  may  be 
obvious  that  they  are  not  or  may  not  be.  For  instance,  the  buildings 
may  go  right  up  to  the  boundary,  and  then  the  queation  arises.  Are 
they  protected  by  any  valid  servitude  ?  If  not  they  may  be  built  up 
by  the  next  proprietor.  If  so,  and  if  material,  it  would  be  an  objection 
to  the  titla 

2.  If  the  seller  is  also  the  adjoining  proprietor,  constitute  a  valid 
servitude  against  him,  in  express  terms  recorded,  so  as  to  secure  what 
is  required. 

Water  Eights  :  LEikSEHOLD  Rights 
The  points  here  are :  (1)  the  competency  of  the  grants,  particularly 
as  to  water,  as  to  which  see  p.  316,  and  (2)  the  competency   of   the 
proposed  transmission  without  the  consent  of  the  lessor. 

TEIND3   AND   STIPEND 

1.  Teinds. — It  is  commonly  laid  down  that  teinds  require  express 
mention  or  otherwise  they  do  not  paaa,  assuming  that  they  have  ever 
been  separated  by  infeftment,*     But  the  contrary  has  also  been  stated.' 

On  the  contrary,  the  Lord  Ordinary  thinks  that  the  case  of  a  disponer  who 
holds  lands  with  teinds  on  the  same  feudal  title  is  the  most  appropriate  and 
favourable  one  for  holding  the  teinda  to  be  conveyed  by  impUoation,  .  ,  . 
It  has  always  been  held  that  a  oonveyanoe  of  lauds  without  mention  of  the 
teinds,  when  made  by  a  party  who  has  also  right  to  the  teinds,  is  liable  to 
construction,  and  may  on  sufficient  grounds  be  construed  as  importing  by 
implication  a  conveyance  of  the  lands  with  the  tciuda.' 

Suppose,  for  example,  that  the  title  contains  a  reference  to  the 
joint  rental  of  stock  and  teinds  as  descriptive  of  what  is  conveyed,  it 
could  not  be  maintained  that  the  teinds  were  reserved.  Again,  "  it  is 
a  main  element  in  creating  the  presumption  (that  the  teinds  are 
included),  if  the  disponee  is  burdened  with  payment  of  the  minister's 

'  See  p.  407.  '  Per  Lord   Bareaple  in    JFiUft   Tr$.    v. 

'  Bell,  Omvey.  608.  King,  1899,  8  M.  132. 
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atdpend,"  ^  for  that  is  a  burden  on  the  teinds  and  should  be  paid  by  the 
holder  of  them. 

If  the  seller  cannot  give  a  title  to  the  teinds,  the  points  for  con- 
sideration are:  (1)  the  amount  of  the  teinds  and  whether  they  have 
been  validly  valued,  and  (2)  compulsory  acquisition  at  nine  years' 
purchase,  deducting  Btipend.  The  purchaser  is  not  concerned  with 
unpaid  arreare  of  teinda,  these  being  ddnta  fruduum  only,  and  not 
debiia  fundi, 

2,  Stipend. — In  any  ease  the  purchaser  is  concerned  with  stipend, 
for  either  he  is  getting  a  title  to  the  teinda  or  he  may  do  bo  by  compulsory 
acquisition.  The  points  are:  (1)  what  the  allocated  stipend  is,  and  whether 
it  is  final  or  whether  it  is  capable  of  re-adjustment  and  increase,  though 
here  again  arrears  do  not  affect  the  purchaser ;  (2)  when  the  next  augmen- 
tation may  l>e,  i.e.  twenty  years  after  the  last  one,  and  how  much  it  may 
be — i.e.  what  teind  there  is  of  the  particular  lands  not  yet  allocated 
for  stipend;  (3)  how  the  particular  lands  stand  in  order  of  liability 
either  in  law  or  in  fact,  i.e. :  (a)  Law. — Teinds  to  which  the  landowner 
has  a  heritable  right  are  taken  only  after  those  not  in  that  position 
are  exhausted ;  an  extreme  case  would  be  that  the  teinds  in  question  were 
the  only  ones  in  the  parish  to  which  a  heritable  right  was  not  held  by  the 
landowner;  (S)  Fad. — Another  extreme  case  would  be  that  the  lands  in 
question  were  the  only  ones  in  the  parish  with  free  teinds  to  any  material 
extent.  In  both  of  these  instances  the  whole  augmentation,  or 
practically  the  whole,  would  fall  on  these  lands. 

As  to  oblation  of  relief  of  teinds,  stipend,  etc.,  refer  to  Ihiff,  p.  89, 
and  note  to  see  that  the  obligation  has  been  specially  transmitted  to 
the  seller  (including  express  or  implied  general  service  in  the  case  of  an 
heir),  and  is  specially  transmitted  by  the  seller  to  the  purchaser.'  If 
the  obligation  was  granted  by  the  superior,  an  assignation  may  not  be 


Feu-duties  and  Casualties  * 

Receipts  clearing  the  property  up  to  the  date  of  entry  will  be 
required,  subject  to  any  special  conditions  of  purchase. 

In  cases  where  the  casualty  depends  on  death  it  appears  to  lie  on 
the  seller  to  prove  that  no  casualty  is  due.  This,  it  is  thought,  follows 
from  the  consideration  that  under  the  old  law  the  purchaser  could  have 
compelled  the  seller  to  enter  unless  the  seller  could  prove  affirmatively 
that  the  fee  was  full. 

Tbrce 
For  present  purposes  it  is  sufficient  to  recal  that  to  allow  of  a  claim 
for  terce  the  husband  must  have  been  infeft  and  the  wife  must  not  have 

■  Hetiziei,  SIO.  ■  SUvxni  v.  Duke  of  Monlrote,  16«3,  1  M. 

*  1874  Act,  Sch.  H,  ^nainomidt  t.  Sey-      (H.  h.)  2G. 
HUT,  1863,  IS  D.  458.  •  See  pp.  IGl,  168,  304. 
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accepted  any  conveDtional  provision.  It  mxy  be  r^uded  ae  an  excep- 
tion to  the  rule  which  requirea  infeftment  that  terce  is  due  though  tbe 
husband  may  have  granted  an  ex/acie  absolute  dispOBition  on  which  the 
disponee  was  infeft,  provided  that  prior  thereto  the  husband  had  been 
infeft.'  But  of  course  debt  secured  by  tbe  ex  facie  absolute  disposi- 
tion will  be  a  deduction  from  the  property  before  ascertaining  tbe  teice ; 
and  observe  that  if  in  these  cases  the  husband  bad  never  been  infeft 
at  all,  the  terce  would  be  defeated.  That  might  happen  either  by  the 
husband  having  assigned  an  unrecorded  conveyance  to  the  lender  or  by 
the  title  havii^,  on  the  husband's  purchase,  been  taken  direct  from  tbe 
seller  to  the  lender.  See  this  distinction  emphasised  by  Lord  Einnear 
in  Bitch's  case.  Terce  is  not  due  from  saperiorities.  Qtutre  as  to  real 
burdens  and  recorded  leases.  It  is,  of  course,  due  from  heritable 
securities  in  which  the  husband  was  infeft. 

It  appears  that,  notwithstanding  a  sale  by  the  husband,  and  payment 
of  tbe  price  to  him,  and  delivery  of  the  disposition  by  him,  all  in  his 
lifetime,  if,  in  point  of  fact,  he  dies  survived  by  his  wife  before  the 
purchaser  is  infeft,  the  widow  will  be  entitled  to  claim  terce  as  against 
the  purchaser.^  In  any  case,  therefore,  in  which  there  has  been  delay  in 
taking  infeftment,  it  may  be  thought  worth  while  to  make  enquiry  as  to 
the  Burvivance  of  the  disponer,  or,  if  dead,  whether  he  left  a  widow. 

It  is  quite  sufficient  to  obtain  l^e  widow's  concurrence  in  the  dispotd- 
tion  or  a  separate  discharge  by  her  without  the  necessity  of  her  complet- 
ing any  title  apart  from  her  husband's  infeftment  It  will  be  proper, 
however,  to  state  that  she  has  received  equivalent  value  either  in  tbe 
form  of  conventional  provisions  by  the  husband  or  by  way  of  a  price  paid 
in  some  form  by  the  trustees  or  other  representatives  for  her  conaenL 

C0UETE8Y 
This  also  is  limited  to  the  case  of  the  deceased  spouse  (here,  the  wife) 
having  been  infeft,  and  it  is  subject  to  the  further  restriction  that  the 
husband  must  be  tbe  father  of  a  child  who  is  the  wife's  heir,  or  would 
have  been  if  it  bad  survived.  Courtesy  is  due  from  superiorities. 
Prior  to  1874  it  did  not  attach  to  conquest  as  distinct  from  heritaga 
This  may  have  been  altered  by  s.  37  of  the  1874  Act,  but  that  section 
is  not  happily  expressed  for  the  purpose. 

Government  Duties 

It  would  be  quite  out  of  place  here  to  go  exbaustlTely  into  tbe 
subject  of  Government  duties.  All  that  is  feasible  is  bo  touch  on  the 
points  of  most  common  occurrence. 

What   Duties^. — All  death  duties  may,  of  course,  affect   heritable 

»  B(irtfcttT.BucSonan,SlFeb.l811,F.C.,  »  SaiAorov^h'i     Tn.     r.     Roabona^, 

and  37  Nov.  1821,  F.  C.  j  BilthU  v.  Scott,       1888,  16  E.  157,  and  cases  there  dt«J. 
1S99,  1  i:  728,  at  p.  730. 
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property,  viz. :  (1)  estate  dnty,  (2)  Bettlement  estate  duty,  (3)  succession 
duly,  (4)  l^acy  duty,  and  (5)  account  duty. 

In  caaee  where  duty  is  chai^eable  on  gif  la  rpade  within  one  i/ear  ^ 
of  death,  it  ia  clear  that  the  titles  will  not  show  whether  the  duty  ia  or 
was  due  or  not ;  indeed,  there  vaight  be  a  sale  by  the  donee  b^ore  the 
death,  which  yet  might  thereafter  happen  within  thq  year.  In  that  case 
it  doee  not  appear  that  the  purchaser  could  be  reached.  Uut  whenever 
the  titles  point  to  a  question,  a  certificate  should,  of  course,  be  obtained 
from  the  Inland  Revenue. 

Again,  when  a  property  is  held  by  or  for  a  liferenter  and  fiar,  it  ia 
obviously  not  enough  to  have  evidence  that  the  duty  on  the  immediate 
interest — the  liferent — ^has  been  paid;  the  duty  on  the  fee  must  also  be 
seen  to ;  it  may  be  commuted.'  It  will  be  remembered  that  though 
there  be  no  trust,  duty  may  attach  wherever  there  is  a  liferent  or 
annuity.  This  will  require  attention  in  dealit^;  with  a  title  given  by 
liferenter  and  fiar,  or  by  an  owner  with  consent  of  an  annuitant.' 

Aniieipaied  mcces^ons. — Suppose  A.  is  liferenter  and  B.  is  fiar,  A, 
dischargeB  his  liferent  or  assigns  it  to  B.,  either  for  value  or  gratuitously. 
Notwithstanding  this  the  property  is  deemed  to  pass  on  A-'s  death  if  it 
occur  after  Slst  March  1900,  unless  the  discharge  or  assignation  "  was 
bona  fide  made  or  effected  twelve  months  before  the  death  of  the 
deceased  [A.],  and  enjoyment  of  the  property  was  assumed  thereunder 
immediately  upon  the "  discharge  or  assignation  "  and  thenceforward 
retained  to  the  entire  exclusion  of"  A  "  and  of  any  benefit  to  him  by 
contract  or  otherwise."  • 

Sam/ptitms. — 1.  Husband  and  wife  pay  no  duty  except  estate  duty 
and  Bettlement  estate  duty.  But  as  to  the  latter  see  the  Finance  Act, 
1894,  8.  5  (1)  (a). 

2.  Where  the  net  estate  does  not  exceed  £1000  there  is  no  duty 
beyond  estate  duty. 

3.  Where  estate  duty  is  paid  lineal  descendants  and  ascendants  pay 
no  l^acy,  succession,  or  account  duties. 

4.  Where  the  husband  or  wife  of  the  l^atee  is  liable  in  a  lower  rate 
of  duty  than  the  l^atee,  the  lower  rate  only  is  chained.  In  practice 
this  is  allowed  though  the  husband  or  wife  be  dead.  But  it  does  not 
apply  to  the  case  where  the  husband  or  wife  of  the  testator  is  nearer  of 
kin  to  the  l^atee  than  the  testator  himself  is. 

WTien  the  Claim  shifts  to  the  Price. — Under  certain  circumstences  the 
claim  for  duty  is,  on  a  sale,  shifted  from  the  property  to  the  price,  so 
that  the  purchaser  is  not  concerned  with  the  payment  of  the  duty. 
This  is  limited  to  the  case  of  sales  by  trustees  in  terms  of  a  power  of 

'  CttEtams  uid  Inl.   Bev.   Ant,   1889,   s,       &  41,  43  Vict.  a.  14,  a.  11  (legacy  and  soo- 
11  (I).  ceBBioD  dutiw). 

>  Ruanoe  Act,   1894,  a.   12  (ettoto  Mid  *  HanioD,  Death  Dutia,  Ok  Ed.,  CSS. 

■ettloiiienteetBtedutia»)iie  JEirVictc  Bl,  *  FintmceAct,  ISOO,  s.  II. 
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Bale.  In  the  case  of  succeesion  duty  this  is  statutory.'  The  statute 
and  the  cases  eeem  to  contemplate  a  continuing  trust  where  the  proceeds 
of  sale  are  reinvested,  in  the  names  of  the  trustees,  but  the  Department 
does  not  read  the  enactment  in  this  limited  sense  so  long  as  there  is  a 
trust  and  a  power  of  sale  and  the  property  is  sold  under  the  power. 
Estate  duty  is  practically  in  the  same  position,  because  it  is  so  r^arded 
by  the  Department  though  there  is  no  express  section  to  shift  the  duty 
from  the  property  to  the  price,  unless,  indeed,  sec.  8  (1)  of  the  Finance 
Act,  1894,  has  that  effect' 

In  the  following  cases,  which  are  of  common  occurrence  in  practice, 
the  claim  for  the  duty  will  attach  to  the  property,  or,  at  least,  the  contrary 
cannot  be  assumed,  viz. :  (1)  where  trustees  obtain  their  power  of  sale,  in 
some  form  or  other,  from  the  beneficiaries  instead  of  from  the  truster ; 
(2)  this  should  be  held  as  including  a  case  where  the  will  or  settlement 
contains  power  of  sale,  but  the  consent  of  a  beneficiary  is  required,  not 
because  the  instrument  makes  that  condition,^  but  because  the  bene- 
ficiary is  entitled  to,  e.g.,  a  liferent  interest  in  the  particular  proportf ;  (3) 
where  property  is  destined  direct  to  A.  in  liferent  and  to  B.  in  fee,*  and 
if  they  themselves  were  to  constitute  a  trust  for  these  purposes  the  same 
rule  should  be  applied ;  (4)  where  the  trustees'  power  of  sale  arises  from 
the  necessity  of  the  case,  or  is  implied  and  not  express,  and  (5)  of  course 
the  shifting  of  duty  from  the  property  to  the  price  goes  no  further  liian 
the  immediate  duty ;  that  is  to  say,  it  will  not  cover  duties  which  had 
attached  to  the  property  before  the  trust  came  into  operation. 

Protection  of  Purchasers  and  Lenders. — Statutory  provision  has  been 
made  for  this  purpose."  But  on  consideration  of  the  statute  it  appears 
that  this  inmiunity  depends  on  the  Inland  Sevenue  having  Teceivod 
notice,  utdess  twelve  years  have  elapsed  from  the  happening  of  the  event 
which  gave  rise  to  an  immediate  claim  to  duty. 

Offiaiai  CertifictUes. — These  are  useful  for  two  purposes.  In  the  first 
place  a  purchaser  cannot  always  receive  delivery  of  the  accounts  showing 
payment  of  duty,  and,  besides,  these  certificates  afford  the  proof  in  a  much 
more  convenient  form.  But  in  the  second  and  more  important  place  the 
Department  will  always  state  what  the  claims  for  duty  are,  and  on  pay- 
ment of  these  they  will  certify  that  all  claims  for  duty  have  been  satisfied, 
thus  giving  the  purchaser  or  lender  complete  immunity.  Of  course  it  is 
necessary  that  the  information  given  to  the  Department  should  be  full 
and  correct.  It  is  accordingly  recommended  that  wherever  there  is  room 
for  question  the  Department  should  be  consulted  on  full  information.^ 

GonditioTis  of  Sale. — An  i^reement  to  take  the  title  as  it  stands  will  not 

■  16  ft  17  Vict  0.  61,  a.  42,  Uld,  ftp*rt  *  Hanson,  SB 8.     This  is  expreesl;  ch&rged 

from  the  statute,  see  c»s«s  quoted  in  Hanson,  under  b.  IG  of  IS  A  17  Viot.  c.  61  as  "  trans- 

EGS.  feired  interests." 

"  Hanson,  I9G.  '  Castonis  and  In).  Ber.  Act,  1869,  a.  12. 

'  Which  c*se  is  in  terms  within  s.  12  of  Finance  Act,  1S94,  s.  S  (2). 

]6  k  17  Vict  0.  61.  *  1S9«  Act  s.  11  (1). 
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free  the  seller  from  his  obligation  to  pay  all  Qtivemment  duties.  It  is 
thought  that  a  condition  that  the  purchaser  should  take  the  property 
subject  to  its  "burdens"  would  not  be  sufficient  either;  a  heritable 
bond  for  £1000  might  just  as  well  be  said  to  be  covered,  which  it  certainly 
would  not  be.  Nor  would  a  condition  that  the  purchaser  should  take  the 
{H^perty  with  its  "  feu  and  other  duties  "  be  sufficient ;  that  would  mean 
other  simiiaT  duties,  i.e.  duties  attaching  to  tenure.  It  does  not  appear 
that  doubt  is  thrown  on  these  points  by  the  case  of  Davidsmt  referred  to 
on  p.  172. 

Prefeebnck  of  Ancbstou's  Cekditobs 
The  only  enactment  in  the  Statute  1661,  c.  24  with  which  we  are 
here  concerned  is  that  at  the  close,  namely : — 

That  no  right  or  diapoution  made  by  the  said  appearand  heir  in  bo  tar 
as  may  prejudge  bis  predecessor's  creditors  shall  be  valid  unless  it  be  made 
and  granted  a  full  year  after  the  defunct's  death. 

This  applies  to  every  heir,  whether  he  has  made  up  hie  title  or 
not,  and  whether  he  has  taken  as  heir-at-law  or  as  heir  of  provision 
or  technically  as  a  disponoe.  But  it  does  not  apply  to  testamentary 
trustee  It  applies  to  onerous  deeds  as  well  as  gratuitous.  But 
apparently  it  is  limited  to  voluntary'  deeds,  and  would  not  strike  at 
deeds  which  the  heir  is  under  obligation  to  grant,  e.g.  discharges,  and 
assignatdouB  in  lieu  of  discharges,  of  heritable  securities  from  which 
executors  are  excluded,  and  discharges  of  redeemable  ground-annuals  on 
redemption  by  the  proprietors. 

If,  therefore,  any  voluntary  (though  onerous)  deed  is  to  be  taken 
from  any  heir  within  year  and  day  of  his  ancestor's  death,  it  is 
necessary  to  see,  not  only  that  the  ancestor  was  solvent,  hut  that 
his  debts  have  been  paid.  It  may  be  impossible  to  obtain  accurate 
information,  and  the  risk  is  the  purchaser's,  or  lender's,  as  the  case 
may  be. 

TlUB  FOB  StaTIKG   OSJECTIONa 

This  is  a  matter  which  is  usually  the  subject  of  express  r^pilation  in 
English  contracts  of  sale  and  purchase.  Here  it  is  different.  But  it  is 
not  to  be  assumed  that  a  purchaser's  right  to  start  objections  to  the  title 
remains  in  force  up  to  the  very  moment  of  paying  the  price  and  accept- 
ing a  disposition.  There  is  little  authority,  but  the  subject  received  a 
considerable  amount  of  attention  in  MacdoTiald'a  casa^  That  was 
certainly  a  very  unfavourable  case  for  the  objecting  purchaser,  for  she 
had  paid  the  price  and  taken  possession.  Under  these  circumstances 
Lord  Kyllachy  took  this  view : — 

It  is  said  that  until  the  disposition  was  adjusted  objections  to  the  title 
were  still  open  and  must  be  held  as  reserved.  I  doubt  if  in  the  ciroumstauces 
'  Bali,  Prin.  a.  1M2.  "  ifacdonald  v.  NtTixdl,  1898,  1  F.  08. 
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that  was  ao,  but  in  any  ease  I  do  not  consider  that  Bucb  reeervatioii  could 
extend  beyond  defects  in  the  title  which  were  capable  of  being  rectified,  and 
of  which  raotifioation  could  be  enforced  congiatently  with  the  contract. 

But  the  case,  apurt  from  its  Bpecialties,  shows  the  danger  of  Bending 
a  draft  disposition  for  revisal  or  atating  any  objections  to  the  title 
without  either  stating  all  objections  or  making  a  reservation  of  ob- 
jections, or  further  objections,  as  the  case  may  be. 


Expense  of  Clearing  Title 

It  is  often  a  question  of  great  practical  importance  whether  the 
purchaser  is  entitled  to  have  his  doubts  regarding  the  sufficiency  and 
validity  of  the  title  settled  by  the  Court  at  the  expense  of  the  seller. 
There  is  do  absolute  rule  on  the  subject.  But  it  is  apparently  at  present 
correct  to  say  that  even  if  the  Court  should  decide  in  favour  of  the 
title,  the  puK^aser  will  obtain  expenses  against  the  seller,  subject  to 
the  following  conditions: — (I)  that  the  objection  is  really  serious,  for  it 
appears  to  be  an  overstatement  to  say  that  it  is  sufficient  that  the 
objection  is  not  frivolous ;  (2)  that  the  purchaser  takes  up  the  attitude 
of  a  willing  purchaser  desirous  of  carrying  out  the  transaction  if  he 
can  get  a  good  title,  and  does  not  claim,  on  the  contrary,  that  the  con- 
tract has  been  cancelled  for  want  of  title,  and  that  he  is  not  bound; 
(3)  that  he  tries  the  question  in  the  most  economical  and  convenient 
way  under  the  circumstances  of  the  particular  case;  and  (4)  that  he 
rests  content  with  an  Outer  House  judgment  on  the  merits,  with 
expenses. 

This  matter  was  considered  in  the  cases  noted  below,  from  which  the 
above  rules  are  taken.  In  view  of  the  importance  of  the  question,  the 
following  quotations  are  given  from  the  opinions. 

The  first  of  these  cases '  took  the  form  of  a  special  case.  The  court 
by  a  majority  (Lord  Deaa  dissenting)  held  that  the  title  was  sucli  as  the 
purchaser  was  bound  to  accept.  Notwithstanding  the  difference  of 
opinion  on  the  merits,  no  expenses  were  allowed.  Lord  President 
Inglis  said: — 

The  Court  are  of  opinion  that  no  general  rule  can  be  laid  down  that  a 
purchaser  who  states  a  plausible  objection  to  the  title  offered  to  him  is 
entitled  to  the  expense  of  clearing  hia  title.  If  the  objection  ia  fonnidable 
he  may  get  his  expenses,  but  if  the  objection,  though  not  frivolous,  is  not 
well-founded,  it  may  be  proper  that  he  should  not  get  his  expenses.  In  the 
present  case  no  expenses  will  be  awarded  to  either  party. 

The  important  point  here  is  that  though  the  purchaser  convinced 
one  of  the  judges  that  his  objections  were  so  formidable  that  he  was  not 
bound  to  proceed,  stUl  he  did  not  get  his  expenses.    Lookii^  to  the 

'  Dundee  CaUndering  Co,   v.  Duf,  1869,  8  M.  289, 
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dicta  in  the  later  casee,  it  ie  probable  that  under  similar  circamstanofiB 
the  same  result  would  not  now  follow. 

In  Soioard  <t  ]Vy7idham's  case  ^  the  objections  originally  taken  were 
two,  namely,  (1)  that  a  certain  disposition  was  granted  by  a  trustee  in 
his  own  favour,  and  (2)  thai  there  had  been  too  great  delay  between 
the  service  of  a  schedule  of  intimation,  etc.,  under  a  bond  and  the  sale 
following  thereon ;  and  that,  at  any  rate,  in  view  of  that  delay,  there 
ought  to  have  been  six  weeks'  advertisement  of  the  adjourned  sale,  and 
not  merely  three  weeks.  The  first  point  was  put  right,  after  the  case 
was  in  Court,  by  the  consent  of  the  trust  beneficiaries,  and  the  real 
expense  of  the  action  (which  went  to  proof)  was  with  reference  to  the 
second  objection ;  it  will  be  seen,  however,  that  the  first  objection 
(which  would  admittedly  have  been  fatal)  was  partly  founded  on  by  the 
judges  in  regard  to  the  disposal  of  the  expenses  question.  The  Lord 
Onlinary  (Wellwood)  sustained  the  title,  and  gave  neither  party 
expenses.     The  purchaser  reclaimed. 

Tbb  Lord  President  (Inolis)  :  There  remains  the  questiou  of  expenses, 
and  that  is  a  queetiou  of  some  difficulty.  The  objection  I  have  been  dealing 
with  ie,  I  think,  cleturly  tiad,  and  I  should  not  have  much  sympathy  with  the 
person  who  raised  such  an  objection  had  it  not  been  for  the  case  of  Stewart.* 
...  1  rather  thbk,  therefore,  that,  according  to  the  ordinary  rule  of  practice, 
there  being  one  serious  objection  which  was  afterwards  removed,  and  the 
Becond  objection  having  received  some  countenance  in  obiter-  dicta,  the  buyer  is 
entitled  to  take  the  judgment  of  the  Court,  and  that  at  the  eipense  of  the 
■eller,  aa  the  objection  ia  not  frivolous.  Agreeably  to  that  rule  of  practice,  I 
think  that  the  purchaser  was  entitled  to  expenses  in  the  Outer  House.  Hold- 
ing that  opinion,  I  find  it  difficult  to  refuse  him  hia  expenses  in  this  reclaiming 
Doto,  for  he  has  been  successful  in  getting  the  finding  of  the  Lord  Ordinary 
as  to  expenses  reversed.  I  think  he  is  entitled  to  his  expenses  both  in  the 
Outer  and  in  the  Inner  House. 

Lord  Shahd  :  How  for  a  party  in  such  circumstances  is  entitled  to  get 
a  judgment  from  the  Inner  House  as  well  as  from  the  Lord  Ordinary,  I  am 
not  prepared  to  say.     I  have  grave  doubts  whether  he  is  bo  entitled 

IjORD  Adah  :  Whether  it  is  a  sound  practice  or  not,  it  is  an  inveterate 
practice  that  when  the  title  offered  is  not  clear  or  marketable,  the  buyer  is 
entitled  to  come  into  Court  to  have  the  doubts  as  to  the  title  settled ;  and 
although  the  result  is  that  the  title  is  found  to  be  good,  still,  if  the  objeotiona 
taken  to  it  are  not  frivolous,  he  is  entitled  to  hia  expeDses. 

LoKD  M'Larbn  :  As  to  expenses,  we  have  aa  absolute  discretion  in  cases 
of  this  kind  in  awarding  or  refusing  them.  If  the  title  is  challenged  on 
frivolous  or  perfectly  unfounded  grounds,  we  may  give  the  seller  his  eipenses. 
When  a  really  important  question  is  raised  we  may,  on  the  other  hand,  give  the 
purchaser  his  expenses.  .  .  .  There  may  very  well  he  an  intermediate  class  of 
cases  wher«  neither  par^  should  get  expenses  from  the  other.     That  was  the 

^SoiMiiliblFgtidhMitv.BiclnitnurtTTg.,  *  SUuxirty.  Brmim,  1882,  10  R.  162. 

1S90,  17  B.  B90. 
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view  token  by  the  Lord  Ordinary  in  tlib  case,  and  there  is  something  to  be 
said  for  that  view.  But,  looking  to  the  observations  of  the  judges  in  the  case 
o{  Sieuart,  .  .  . 

In  Camtrvnla  oaae '  the  sellers  brought  an  action  tor  implement.  The 
purchaser  pleaded  that  he  had  rescinded  the  contract  on  account  of  the 
sellers'  refusal  to  purge  the  record.  The  Lord  Ordinary  (Kyllachy) 
decided  in  favour  of  the  Bellers,  and  gave  them  expenses  against  the 
purchaser.     The  latter  reclaimed. 

Loan  EiNNBAR :  The  purchaser  might  nevertheless  have  been  entitled  to 
have  the  question  tried  at  the  expense  of  the  seller  if  these  proceedings  had 
been  taken  for  the  purpose  of  clearing  the  title  by  a  judgment.  But  the  seller 
over  and  over  E^ain  offers  to  clear  the  record,  and  the  buyer's  only  answer  is, 
that  the  contract  is  at  an  end  ;  and  therefore  it  appears  to  me  that  the  true 
question  raised  by  this  action  is  not  how  the  title  should  be  cleared,  but 
whether  the  purchaser  was  entitled  to  throw  up  the  contract  I  agree  with 
your  Lordships  that  he  was  not,  and  he  must  accordingly  pay  the  expenses  of 
this  case. 

The  purchaser  may  even  be  found  entitled  to  his  expenses  of  un- 
successfully objecting  to  the  sufficiency  of  the  means  which  the  seller 
proposes  for  rectifying  the  title.* 

1  Cameron  v.    Wiiliamxm,   1SB5,  22  R.  >  Budvm  v.   MKirHeatei    Trt.,   1901,    9 

293.     See  tita  Waiktr  v.  OaOraUh,  189G,      S.  L  T.  No.  16. 

38  a  sir. 
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Oonstitution  of  the  Oontract.— See  p.  146.  But  receipts  for 
"  feu-doty  "  may  result  in  the  constitution  of  the  contract.^  Is  the  case 
cited  the  first  receipt  was  holt^^ph ;  it  identified  the  feu ;  there  was 
poesesHion  ;  and  the  receipts  covered  a  long  period. 

Oapadty  and  Powers  of  Fartiea — Seference  is  made  to  the 
chapter  on  dispoaitione,  p.  292.  The  following  may,  however,  be 
specially  mentioned: — 

Trusters 

It  is  not  easy  to  say  whether  the  Trusts  Act,  18fi7,  treats  power 
to  sell  and  power  to  feu  as  two  separate  and  distinct  powers,  or  as  one 
power.  In  sec.  3  the  two  are  treated  as  distinct ;  and  certainly  every 
will  or  settlement  should  confer  the  powers  articulately  if  such  is 
intended.  But  at  the  same  time  sec.  4  declares  with  reference  to 
all  powers  of  sale  conferred  oa  trustees  by  the  trust  deed  or  by  virtue  of  this 
Act ...  it  shall  be  lawful  in  such  sales  to  sell  subject  to  or  under  reservation 
of  &  feu-duty  or  grouod-annual  at  suoh  rate  and  on  such  conditions  as  may 
be  agreed  upon. 

It  accordingly  appears  that  a  power  to  sell  will  enable  trustees  to 
grant  feu-righte.  But  see  Lord  Trayner  in  Bruce  v.  SUvxirt*  Under 
special  circumstances  a  remit  may  be  dispensed  with.'  As  to  English 
tmstees,  see  the  case  cited.* 

Ftdudary  Fiars  may  obtain  from  the  Court  reasonable  powers  of 
administration,  including  power  to  leu.^ 

Hiiss  OF  Entail 
It  is  necessary  to  distinguish  (1)  feus  granted  by  the  heir  in 
possession  with  such  consent,  if  any,  ae  would  be  required  to  enable 
him  to  disentail ;  (2)  feus  granted  by  him  without  any  consent ;  and  (3) 

'  atodart  ».  Dabea,  1876,  4  E.  286.  *  Pmdtr'!  Trs..  Petre.,  1808,  6  F.  E04. 

•  IBOO,  2  F.  »«.  '  FottU,  Patr.,  1902,  4  F.  876. 

■  JUddi^i  Trt.,  Petn..  1902, 10  8.  L.  T. 
No.  28«. 
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feus  created  tmdei  an  order  for  sale.    In  every  case  there  must  be 
judicial  sanction. 

1.  Fetis  with  C<mse7tt. — The  enabling  sections  ore:  the  1848  Act, 
a  4,  and  the  1882  Act,  b.  4.  In  saying  "with  consent"  all  that  is 
meant  is,  that  the  consent,  if  necessary,  and  if  not  given  voluntarily, 
must  be  paid  for  and  dispensed  with  under  the  1875  Act,  s.  6,  and  the 
1882  Act,  8.  13.  The  petition  must  be  to  the  Court  of  Session.  The 
tutors  of  a  pupU  heir,  or  a  minor  beir  with  consent  of  his  curators, 
though  they  cannot  disentail,  may  apply  for  power  to  feu  (1882  Act,  s. 
IIX"  provided  that  the  Court  ahall  not  grant  such  application  unless 
they  are  satisfied  that  it  is  for  the  benefit  of  the  heir  by  whom  or  on 
whose  behalf  it  is  made." 

Section  4  of  the  1848  Act  contemplates  the  charters  being  granted 
"at  the  sight  of  the  Court,"  and  apparently,  unless  this  has  been 
dispensed  with,  it  would  require  either  special  judicial  sanction  to  the 
individual  charter  or  the  adjustment  by  the  Court  of  a  form  of  citarter. 
But  this  condition  will  be  expressly  dispensed  with  if  the  deed  of  con- 
sent, if  any  be  required,  be  so  expressed.^  Observe  further  that  if  any 
consents  be  required,  the  authority  will  be  "  unconditional,  or  subject  to 
conditions,  etc.,  according  to  the  tenor  of  such  consents." 

2.  Fevi  granted  vnthmU  any  Consent. — Special  authority  has  been 
granted  by  several  enactments. 

1840.*  "  Sites  of  places  of  public  Christian  worship  and  schools, 
and  for  burying-grounds  and  play-grounds  for  such  places  of  public 
worship  and  schools  respectively,  and  also  for  dwelling-bouses  and 
gardens  for  the  ministers  and  schoolmasters."  Quarter  acre  for 
church;  one  acre  for  burying-ground ;  one-eighth  acre  for  dwelling, 
house;  one  acre  for  school  and  play-gittund j  half  acre  for  garden. 
"  Such  yearly  feu-duty  ...  as  may  be  agreed  upon,  though  inadequate 
and  below  the  just  avail  or  value."  No  grassum,  etc.  Next  heir,  if 
not  consenting,  receives  notice.  If  granted  to  trustees,  their  successors 
in  office  have  a  completed  title  without  any  transference  or  renewal  of 
the  investiture.  Subjects  not  to  be  diverted  or  left  unused  ;  if  so,  heir 
in  possession  may  obtain  declarator  of  forfeiture. 

1848.'  I  Practically  superseded  by  the  1868  Act,  except  as  regards 

1853.^  J  the  machinery  of  the  continuing  petition. 

1853.  The  same  Act  makes  special  provision  for  feus  "  of  any  portion 
of  such  entailed  estate,  or  any  right  or  interest  therein,"  to  any  company 
authorised  to  acquire  same  under  the  Lands  Clauses  Act  No  grassum  or 
duplicand  is  allowable.  Special  facilities  are  given  for  recovery.^ 
Ground-annuals  may  be  substituted  for  feu-duties. 

1868.*  "Any  part  of  such    estate    (but    reserving    the    minerals 

'  CkriKU,    Petr.,     188S,     IE    B.     7BS;  <  18B8  Act,  xa.  0-18. 

LodOiart,  Petr.,  1901,  8  S.  L.  T.  No.  412.  ■  18GS  Aot,  sb.  14-18. 

>  S  &  4  Vict  c.  48.  *  1888  Act,  81  k  89  VioL  o.  81,  n.  3-G. 
■  1848  Act,  a.  24. 
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therein  and  the  right  of  working  the  Bame)  except  the  garden,  orchards, 
policies,  or  enclosures  adjacent  to  or  in  connection  with  the  manor 
place,  in  80  far  as  such  garden,  orcharde,  policies,  or  enclosures  are 
necessary  to  the  amenity  of  the  manor  place."  No  grassum.  Notice 
to  next  heir.  Sheriff  appoints  man  of  skill  to  value  and  report  It 
report  favourable,  sheriff  may  authorise  the  petitioner  and  his  successors 
ftt  any  time  within  ten  years  to  feu,  with  a  fixed  minimum  rate,  Buhject 
to  conditions,  "  and  also  subject  to  a  nominal  taxed  sum  of  Id.  etg.  in 
lien  of  all  casualties  on  the  entry  of  heirs  and  singular  successors."  If 
buildings  of  annual  value  of  double  the  feu-duty  not  erected  within  five 
years  after  the  feu,  or  if  not  maintained  of  that  value  and  in  good 
repair,  charter  void.  It  is  not  suflicient  that  buildings  are  on  the 
ground  at  the  date  of  the  feu.^  It  appears  that  it  is  not  competent 
to  stipulate  for  duplicands  at  intervale,  having  regard  to  the  above- 
quoted  provision  under  the  old  law.  What  is  paid  as  duplicand  must 
be  assumed  to  be  taken  off  the  feu-duty,  so  that  justice  might  not  be 
done  aa  between  the  different  heirs.  The  decree  most  be  produced,  and 
it  must  be  seen  that  its  conditions  have  been  carried  into  effect. 

1882.  A  feu  may  be  authorised  of  part  of  the  estate  not  exceeding 
tvo  acres  .  .  .  for  a  scientilic  purpose  or  other  purpose  of  public  utility, 
and  the  feu-duty  may  be  "  inadequate  and  below  the  just  value." 

Under  both  the  1840  and  the  1868  Acts  the  petition  is  to  the 
sherifT,  with,  in  the  latter  ease,  express  provision  for  an  appeal  to  the 
Court  of  Session.  Under  the  1882  Act  there  is  also  an  appeal  to  the 
Court,  if  indeed  it  is  not  competent  to  apply  to  the  Court  in  the  first 


3,  Feus  under  Order  for  Sale. — See  p.  393.  The  Court,  "  if  more 
advant^eous  to  the  parties,  may  direct  the  sale  to  be  for  a  feu-duty 
instead  of  a  price  to  be  immediately  paid,  or  partly  for  a  feu-duty  and 
partly  for  a  price."  ' 

Glibu 
The  statute  is  29  &  30  Vict.  c.  71  (1866).  The  glebe  or  any 
pott  of  it  may  be  feued  on  application  to  the  Teind  Court  by  the 
miniBter,  with  consent  of  the  presbytery  and  the  heritors.  Co- 
lerminous  proprietors  may  object  (s.  11),  and  if  authority  granted,  they 
have  right  of  preemption  for  thirty  days  (a  17)-  The  decree  fixes 
a  minimum  feu-duty  (s.  13).  Duplicands  are  allowable  (s.  21). 
ChuterB  are  granted  by  the  minister,  with  consent  of  the  heritors 
(t«8tiGed  by  their  clerk)  and  the  presbytery  (testified  by  moderator 
and  clerk)  (s.  20).  The  feu-dutiee  go  to  the  minister,  and  his  widow, 
hein,  and  executors  have  a  right  corresponding  to  ann  (which  it  is 

■  atacart  r.  Ilardaeh,  1S82,   9  R.  45S;  >  a.  0  (2). 

M-DbimPi  Tn.  T.  M'D.,  1*02, 10  a  L.  T.  ■  1382  Act,  •.  22. 

No-lU. 
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thought  would  not  be  affected  by  the  Apportionment  Act,  1870). 
The  expenses  of  the  petition,  and  of  making  etreete,  eta,  are  declared 
a  real  burden  upon  the  glebe.  The  minister  bears  the  interest  on 
this  till  the  principal  is  paid  from  casualties  and  sums  received  from 
feuars  towards  roads,  etc.,  all  which  are  invested  to  form  a  sinking  fund 
for  the  purpose,  the  interest  thereof  being,  however,  paid  to  the 
minister  (a.  19).  The  expense  of  charters,  so  far  as  not  paid  by  the 
feuars,  falls  on  the  minister. 

Conditions  of  the  Fiu 
The  matters  requiring  mention  under  this  head  are : 

1.  Restraint  on  alienation  without  superior's  consent. 

2.  Monopolies  to  superior's  (^nts. 

3.  Prohibition  of  subinfeudation. 

4.  Clause  of  pre-emption. 

5.  Clause  of  redemption. 

6.  Seservations  from  the  subject. 

7.  Building  conditions,  etc. 

1.   PROHIBITION  OF  AUENATIOH 

Abolished  in  1747  ;  the  condition  was  annulled  where  it  had  been 
already  made,  and  prohibited  for  the  future.^ 

2.   HONOPOLIBS  TO  aUFERIOR'S   AGBNT8 

In  the  same  position  under  the  1874  Act,  s.  22. 

3.  PBOHIBmON  OF   8UBIHFSDDATI0N 

This  is  in  quite  a  different  position.  If  the  prohibition  was  imposed 
before  the  1874  Act,  it  is  effectual  still*;  but  if  in  any  charter  dated 
on  or  after  Ist  October  1874,  it  is  invalid  (a  22).  An  alternative 
holding  was  not  an  infringement  of  the  prohibition.' 

4   CLADSR  OF  PRB-BMPTION 

This  is  a  vahd  clause.*  The  usual  form  is  that  the  vassal  must 
offer  the  property  to  the  superior  at  tiie  price  which  has  been  offered 
by  some  one  else,  to  whom  otherwise  the  vassal  intends  to  sell  But 
apparently  a  clause  requiring  the  vassal,  before  a  sale  to  anyone  else,  to 
offer  the  property  to  the  superior  at  a  sum  fixed  in  the  charter  or  at  a 
price  to  be  fixed  by  arbitration  would  be  sustained,  seeing  that  both  of 
these  elements  have  been  allowed  effect  in  a  clause  of  redempticmfi    A 

»  20  Geo.  II.  0.  BO,  b.  10.  S  KoK*  i.  ff  ;  L,  E.  289  ;  Mar  y.  Bamtaw 

■  Caity)bea  V.  Dunit,  182S,  S  3.  970.  1SS8,  1  D.  IIS. 

'  CoijuAiian  v.  WaOxr,  1867,  6  M.  778.  '  M'EWoy  t.  Duke  i^  Argfil,  1901,  1  P. 

•  Frttttm  V.  S.  I>uMibmai(Pt  Oru,  1805,  886. 
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claoBe  of  pre-emption  applicable  to  sales  by  the  feuar  or  Mb  heirs  or 
BssigneeB  has  been  held  to  apply  to  singular  successora'  This  frequently 
occurs  owing  to  the  clause  being  directed  against  the  feuar  "and  his 
foresaids."  A  clause  ol  pre-emption  is  an  awkward  and  even  a 
dangerous  clause  from  the  vassal's  point  of  view.  He  can  make  no 
contract  of  sale  except  provisionally  on  the  superior  not  exercising  his 
power,  which  must  prejudice  the  sala  If  possible,  therefore,  a  waiver 
should  be  obtained  beforehand  from  the  superior.  Further,  the  clause 
is  apt  to  be  lost  sight  of ;  and  then,  if  an  absolute  contract  of  sale  be 
made,  the  seller  may  be  Liable  in  damages  to  the  purchaser.  A  right 
of  pre-emption  is  not  infringed  by  a  lease  for  nineteen  years  with  an 
obligation  to  renew  for  the  same  term  ad  injhi.  unless  the  lessor  shall 
take  over  the  buildings  at  a  valuation.'  As  to  withdrawal  of  offer  made 
to  the  person  entitled  to  the  pre-emption,  see  the  case  noted  below.  ' 

5.    CLAUSE   OF    RRDRUPTION 

This  is  a  clause  under  which  the  vassal  is  taken  bound  to  sell  to  tbe 
superior  on  the  tatter's  initiative,  whether  the  vassal  be  contemplating 
selling  or  not  The  clause  is  valid,  and  an  example  is  found  in 
M'Mto^a  case,  sv^rrok. 

6.   RR3BBVATI0NS 

The  chief  reservation  is  minerals,  in  regard  to  which  the  important 
matters  are  (1)  the  extent  of  the  reservation;  (2)  power  to  work; 
(3)  liability  for  surface  damage. 

Bxtent. — Care  will  be  taken  to  see  that  whatever  is  diiefly  in 
view  is  specially  mentioned,  and  that  the  things  specially  mentioned 
are  not  ao  mentioned  as  to  detract  from  the  force  of  the  general  words 
oaed.  As  regarda  the  general  words  "  mines  and  minerals,"  they  "  are 
not  definite  terms:  they  are  susceptible  of  limitation  or  expansion, 
according  to  the  intention  with  which  th^  are  used  " ;  and  to  determine 
that,  "  r^ard  must  be  had  not  only  to  the  words  employed  to  describe 
the  things  reserved,  but  to  the  relative  position  of  the  parties  interested 
and  to  the  substance  of  the  transaction."*  As  to  particular  phrases, 
tbe  undemoted  cases  show  expressions  which  were  held  insufficient  to 
reserve  quarries,'  black-band  ironstone,*  right  to  quarry  stones  for 
purposes  in  connection  with  coal  workings,^  subeoil  clay,*  The  clause 
ot^ht,  of  course,  to  take  the  form  of  a  reservation  of  the  substances  ■ 
but  a  reservation  of  right  to  work  the  minerals  has,  under  certain 

'  ChnAit  V.  Jaek$m,   1898,  S  8.  L.  T.  App.  226  ;   Dtiie  qf  Samilton  v.  BenOat 

So.  320.  1841,  8  D.  1121.                                             ' 

*  Lumaien  v.  Steteart,  1848,  G  D,  601.  •  Forth,  etc.,  Co.  7.   Wiit)»i,  1848,  11  D 
»  SiKitk  Ltd.  V.  ColqiJunm'i  Tr.,  1901,  122. 

if-^i-  '  SarrmBor't  Tn.  v.  Bnkint.  1827,  6  & 

*  Loid  WstaoD  in  Mag».  ^  Glatgrno  v.      307. 

Farie,  1388,  IB  B.  (H.  L.)  04.  "  Farit,  Mtpm. 

■  Maai4t  v.  S.  BnadaOant,  1832,  1  8h. 
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circumetanceB,  been  held  to  have  the  same  exclii^ve  efiect'  This, 
however,  might  very  well  vary  aocording  to  circumstances. 

Bight  to  Work. — It  appears  not  to  be  decided  what  is  the  effect 
of  a  reservation  of  the  minerals  without  reserving  relative  working 
powers.  In  that  state  of  matters  (which,  of  course,  ought  never  to  be 
allowed  to  arise)  there  will  be  three  questions :  (a)  whether  the  superior 
is  entitled  to  remove  the  minerals  at  all ;  (J)  whether  he  is  entitled  to 
remove  them  to  Buch  an  extent  or  in  such  a  manner  as  to  endanger 
the  surface ;  and  {c)  whether  he  is  entitled  to  enter  upon  the  surface 
of  the  feu  for  the  purpOBe  of  working.  It  is  thought  that  the  first  of 
these  questions  falls  to  be  answered  in  the  affirmative,  and  the  second 
and  third  in  the  negative.  As  r^ards  the  first,  the  minerals  are  the 
superior's,  and  why  should  not  he  take  what  is  his  ?  But  then,  as 
r^ards  the  second,  even  full  money  compensation  is  no  reason  why 
the  vassal,  against  liis  will,  should  lose  his  property  or  have  it  damaged. 
And  as  r^ards  the  third,  even  if  "the  superior  cannot  otherwise  obtain 
access  to  the  mioerals,  mH  imjmtet;  besides  which,  he  could  always 
obtain  access;  it  is  really  a  matter  of  expense,  and  why  should  the 
vassal  suffer  to  save  the  superior  ?  ' 

Oompoisatioa. — The  cases  eetablieh  three  propositions :  that 
dami^ea  are  due  though  not  expressed ; '  that  they  are  not  limited  to 
buildings  on  the  feu  when  it  was  given  out;*  and  that  a  contract  that 
there  shall  be  no  liability  for  damage  is  binding.* 

7.  BUlLDINa  CONDITIONS 

These  conditions  are  now  matters  of  great  importance,  and  it  is 
neceasary  to  consider  them  in  two  relations,  namely,  (1)  between 
superior  and  vassal,  and  (2)  between  co-vassals. 

Afl  between  the  superior  and  the  immediate  feuar  and  his  heirs  the 
matter  is  one  of  contract  only,  and  the  conditions  will  be  enforced, 
subject  to  the  following  rules  " : — 

(1)  The  burden  or  condition  must  not  be  contrary  to  law  or 
inconsiBtent  with  the  nature  of  the  properly.  It  must  not  be  contrary 
to  public  policy  by  making  land  unmarketable  or  creating  a  monopoly. 
It  must  not  be  useless  or  vexatious. 

(2)  The  superior  must  have  an  interest  to  enforce  it.  But  "prima 
facie  the  vassal  in  consenting  to  he  bound  by  the  restriction  concedes 
the  interest  of  the  superior,  and  therefore  the  on«3  is  upon  the  vaasal 
who  is  pleading  a  release  from  his  contract  to  allege  and  prove  that, 

'  IhilU<^SamiU<M\.  DutUop,  tie.,  1886,  *  Xtiiri  Tt$.  ».  Dixon  Ltd.,  1880,  7  E. 

12&(H.  L.)86,  741.     See   also    m   Co   the  eit«tit  of  the 

1  Buehanem   r.    Andrtw,    1878,    11    H,  elum,  Hailptnni/  i.   Dnear,   1SS8,   26  R. 

(H.  L.)  18.  889. 

*  Smia  y.   Matyill,   1768,  Hor.  16266 ;  *  Aberdtat  TaOon  t.  OoalU,  1340, 1  Bob, 

litKott  V.  E.  Breadalbane,  1822, 1  Sh.  App.  App.  296. 
225. 
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owing  to  some  change  of  circuniBtaiiceB,  any  legitimate  interest  which  the 
superior  may  originally  have  had  in  maintaining  the  restriction  has 
ceased  to  exist."' 

The  real  question,  however,  is  between  the  superior  or  his  successor 
aud  a  singular  successor  in  the  property,  in  which  case  two  additional 
elements  must  concur,  namely  : 

(1)  A  real  burden  must  be  intended.  In  the  pure  case  of  an 
obligation  to  build  this  will  be  inferred  unless  there  should  be  worda 
limiting  the  obligation  to  the  immediate  feuar  and  his  heirs.  And  bo 
with  an  obligation  to  pay  a  share  of  maintenance  of  common  pertinents 
in  all  time  coming.  But  it  is  otherwise  with  an  obligation  to  pay  the 
cost,  or  a  share  of  the  cost,  of  buildings  already  erected  or  works  already 
executed :  in  these  cases  there  must  be  words  declaring  a  real  burden.* 
Further,  even  that  will  not  be  sufficient  unless  a  definite  sum  is  specified. 
An  obligation  on  the  vassal  and  his  successors  to  pay  the  expense,  or  a 
share  of  the  expense,  of  works  to  be  executed  by  the  superior,  e.g.  drains 
or  paving,  is  not  bindii^  against  a  singular  successor,  even  though  his 
title  is  expressly  subject  to  all  the  conditions  of  the  charter.'  There 
ought  to  be  a  definite  sum  stated,  and  an  express  declaration  of  a  real 
burden. 

(2)  The  condition  must  enter  the  record,*  This  is  in  no  way  limited 
to  money  payments.  It  extends  to  ordinary  conditions  as  to  build- 
ings, e.g.  nature,  use,  height,  line  of  street.  Though  definite  in  them- 
selves they  will  fail  to  bind  a  sir^ular  successor  if  they  are  not  made 
conditions  of  the  feudalised  right.  In  the  last  case*  where  this  plea 
was  sustained  reference  was  made  to  the  distinction  between  the 
position  of  a  singular  successor  and  one  who  has  himself  made  a 
contract  with  the  superior.  It  is  not  enough  to  say  that  the  singular 
successor  is  a  party  to  the  continuing  contract  of  feu-farm,  and  it 
would  appear  that  this  is  a  case  where  the  superior  may  be  said  to  be 
in  effect  prejudiced  by  the  abolition  of  renewal  of  investiture.  It 
also  au^ests  the  further  consideration  that  this  is  a  matter  to  he 
looked  to  before  accepting  a  writ  of  dare  constat  or  a  charter  of 
iiovodavms,  either  of  which  might  contain  clauses  the  acceptance  of 
which  by  the  vassal  might  easily  be  held  bo  make  a  contract  between 
him  and  the  superior  to  the  effect  of  depriving  him  of  his  immunity 
from  the  conditions  in  question. 

It  is  permissible  to  question  whether  this  requirement  of  pubiica- 
tion  on  record  would  apply  to  any  condition  which  could  be  brought 
within  the  cat^oiy  of  any  recognised  servitude,  e.g.  altm&  non  tolhndi. 
If  it  could  be  classed   as  a  servitude  it  would  enjoy  the  privil^e  of 

'  Per  Lord  Wktaon  va  Sari  tff  Z^land  i.       1800,  2  F.  SIS,  and  JT^mwi  t.  Oimrs.  o/"CW. 
HMop,  18S2,  e  B.  (H.  L.)  40.     See  further      Ca-nal,  ISOO,  2  F.  953. 

obMTTBtiODS     m     to     wblt     CODltitDtM    BU  ^   CoutU,  tUpTO. 

inteiert,  and  how  far  it  U  competent  to  go  '  lHag$.  o/Edin.  v.  B'-gg,  1883, 11  R.  862. 

into  the  matter,  in  Moyu  v.   M'Diarmid,  *  Liddali  t.  Duncan,  1SB8,  26  E.  1119. 
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servitudes,  namely,  that  it  ia  effectual  though  not  recorded.  No  doubt 
there  must  be  a  domiimnt  and  servient  tenement;  but  ia  not  tb&i 
condition  fulfilled  hj  the  existence  of  the  two  fees  of  superiority  and 
property,  even  if  the  superior  should  not  also  be  the  owner  of  the 
adjoining  ground  ? 

Gonstrt'ction  of  Conditums. — The  principle  is  the  presumptioD  in 
favour  of  freedom,  and  a  consequent  strict  rule  of  construction  agonal 
any  alleged  restriction.  This  is  clearly  recognised  and  well  illustrated 
in  Haidane's  case.*  In  that  case  a  house  was  disponed  with  back  yard 
and  "  stable  ground  behind,"  and  it  was  declared  that  "  the  coach-house 
and  stables  to  be  erect«d  on  the  stable  ground  shall  be  in  strict  con- 
formity "  to  plans  signed  as  relative  to  the  charter,  "  and  not  othervns&" 
Althoi^  it  was  clearly  recognised  that  it  was  contemplated  and 
intended  that  coach-houses  and  stables  should  be  erected,  still  hdd  (1) 
"  that  the  vassal  was  not  bound  to  erect  coach-house  or  stable,  because 
an  obl^ation  to  build  must  be  unequivocally  expressed  and  cannot  be 
derived  from  inferences  "  ;  (2)  that  even  if  he  were,  he  was  not  bound 
to  use  them  as  such,  (3)  and  under  no  prohibition  gainst  using  than 
for  other  purposes ;  (4)  that  the  vassal  was  not  prohibited  from  erecting 
on  the  stable  ground  buildings  other  than  coach-house  and  stable;  and 
(5)  that  these  other  buildings  need  not  conform  to  the  plans  prescribed 
for  stables. 

That  the  superior  should  make  it  very  plain  that  no  additional  build- 
ings beyond  those  mentioned  in  the  charter  are  to  be  allowed,  if  that  be 
the  intention,  is  clear  from  the  case  of  WyllU.^  There  was  there  an 
obligation  to  erect,  within  two  years,  offices  conform  to  a  plan  to  be 
approved  of  by  the  superior ;  a  provision  that  "  no  buildings  of  any 
other  description  shall  be  built  on  the  ground  hereby  disponed  ";  and  a 
further  provision  that  the  unbuilt-on  ground  should  be  used  only  for 
gardens,  etc.  The  vassal  was  held  entitled  to  add  a  stable  after  twelve 
years ;  and  it  was  indicated  that  the  vassal  was  at  liberty  to  put  up 
any  additional  buildings,  so  long  as  these  were  not  of  a  different  ettm 
from  a  dwelling-house  and  offices.  The  prohibition  ought  to  have  beai 
levelled  at  "  buildings  and  erections  of  any  kind  whatever,  except  only 
the  one  house  and  olhces  herein  specified,"  instead  of  at  "  buildings  of 
any  other  description." 

The  Relation  ok  Co-vassai£ 
It  is  obvious  that,  unless  the  conditions  are  enforceable  by  the 
vassals  irtter  se,  they  afTord  no  security  to  the  vassals.  If  not  so 
enforceable  the  conditions  will  be  in  the  absolute  power  of  the  superior, 
who  may  discharge  them  (or  a  consideration,  or  sell  the  superiority  to 
the  vassal  who  wishes  to  alter  the  nature  of  part  of  the  property ;  and 
'   Walter't  Tts.  v.  Haldame,  1902,  4   F.  '  WyUie  v.  Dunmit,  18»,  1  F.  982. 
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in  either  of  these  ways  the  other  vassals  will  lose  the  benefit  of  the 
restrictions  on  the  faith  of  which  they  may  have  purchased. 

The  leading  case  is  Hislop}  in  which  Lord  Watson  delivered  the 
following  dicta : — 

Id  order  to  the  ooDStitution  of  such  a  jut  quantum  it  is  esacnttal  that  the 
cooditioDs  to  be  enforced  shall  appear  in  all  the  feu-rigbte ;  that  they  shall  !□ 
all  cases  be  similar  if  not  identical ;  and  of  such  a  character  that  each  fonar 
has  an  interest  in  enforcing  them. 

Dealing  with  previous  cases  where  the  r^ht  of  mutual  enforcement 
had  been  allowed,  his  Lordship  said : 

All  of  these  appear  to  me  to  fall  under  one  or  other  of  two  categories,  either 
(1)  where  the  superior  feus  out  bis  land  in  separate  lots  for  the  erection  of 
houses  in  streets  or  squarea  upon  a  uniform  plan,  or  (2)  where  the  superior 
feuB  out  a  considerable  area  with  a  view  to  its  being  subdivided  and  built 
upon,  without  prescribing  any  definite  plan,  but  imposing  certain  general  re- 
strictions, which  the  feuar  is  taken  bound  to  insert  iu  all  subfeus  or  dispositions 
to  be  granted  by  bim. 

The  judgment  laid  it  down  that  in  order  to  set  up  a  jiis  quatiinm, 
in  the  co-feuars,  it  is  not  sufficient  that  they  hold  of  the  same  superior, 
oolees  some  mutuality  and  community  of  rights  and  obligations  be 
otherwise  established  between  them,  and  that  this  can  be  done  only  by 

(1)  exprees  stipulation  in  their  respective  contracts  with  the  superior, 

(2)  reasonable  implication  from  some  reference  in  both  contracts  to  a 
common  plan  or  scheme  of  building,  or  (3)  mutual  agreement  between 
the  feuars  themselves.  Such  a  right  was  held  to  exist  in  the  recent 
case  of  JohnetOTi?  There  is  no  mutuality  if  the  superior  is  entitled  to 
discharge  the  conditions.' 

SupptMe  that  the  superior  has  in  a  feu-charter  bound  himself  to 
insert  similar  conditions  in  all  charters  of  the  remainder  of  a  defined 
area,  and  that  he  fails  to  implement  his  obligation,  and  goes  and  grants 
charters  without  such  conditions,  it  follows  that  he  will  thereby  release 
the  first  feuar  from  any  counter  obligations  in  the  charter,*  and  he  may 
be  liable  in  an  action  of  damages  at  the  instance  of  the  first  feuar.  But 
will  the  second  charter  be  valid  to  the  efiect  of  giving  the  vassal  there- 
under a  title  free  from  the  conditions  ?  The  answer  must  be  in  the 
affirmative,'  except,  perhaps,  in  so  far  aa  the  conditions  in  question  can 
be  brought  within  the  category  of  definite  servitudes,  and  assuming  that 
the  area  to  which  they  are  to  apply  has  been  sufficiently  identified  in 
the  first  charter. 

'  HUi^T.  MacRUdtii*  Tn.,  1881,  8  R.  *  Sfiwuon    v.    Stfel  Co.   nf  Scat.   Lid., 

(B.  L)»&.  1896,  23  R.   1079,  sifd.  1S99,  1  F.  <H.  L) 

<  Joh^MM  V.   WiOka'a  Tn.,  18S7,  24  R.  91. 

lOei.  "  Wattffl-.  etc.  V.  FUrk,  18*8,  16  R.  477; 

■  Tttnur  Y.  BamiUoit,  1890,  17  R.  464.  Sltvenxm,  mjira. 
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Oa  the  question  of  intereat  to  enforce  the  conditionB,  it  is  obvious 
that  the  Tasaal  will  often  have  more  interest  than  the  superior.* 

Even  assuming  that  the  conditions  were  valid  when  imposed,  there 
ma7  have  been  such  consent  to  deviations  in  the  general  scheme,  either 
expressly  or  by  acquiescence,  as  will  bar  both  superior  and  co-vassals 
from  having  the  conditions  enforced.' 

Obligation,  to  Build — who  liable? — The  following  are  liable:  (I)  all 
sarviving  proprietors  before  or  during  whose  ownership  the  obligation 
had  become  or  became  enforceable  according  to  the  terms  of  the  feu- 
right  ;  (2)  the  representatives  of  any  of  them  who  have  died,  it  beii^ 
no  defence  to  say  that  they  have  not  taken  up  the  property  or  the 
deceased's  share  of  it ;  (3)  the  proprietor  at  the  time  when  the  proceed- 
ings are  taken.  The  liability  is  joint  and  several;  i^inst  the  first  and 
third,  it  is  for  implement  or  damf^es ;  against  the  second,  for  damages 
only.*  From  this  it  appears  that  liability  is  escaped  by  finding  a 
disponee  or  by  death,  provided  either  occur  before  the  oblation  has 
become  enforceable.  But  (1)  the  disponee  is  Uable  as  above  stated  if 
proprietor  when  the  obligation  is  enfoi-ceable ;  (2)  the  same  as  regards 
the  successor  on  death  if  accepting ;  but  (3)  gucere  as  to  time,  seeing 
that  a  proprietor  who,  disponing  or  dying  on  14th  May,  has  done 
nothing  towards  the  erection  of  a  tenement  which  according  to 
the  charter  was  to  be  complete  on  15th  May,  has  clearly  been  in  default 

Tkems  op  Obugatioh  for  FBU-DiriT 
This  applies  chiefly,  though  not  necessarily  exclusively,  to  feu- 
righta  in  the  form  of  feu-contracts.  The  point  is — shall  the  original 
feuar,  his  estate  and  representatives,  remain  liable  for  the  feu-duty 
after  death  or  ahenation  ?  The  ordinary  rule  is  that  they  do  not. 
They  are  hable  for  all  obligations  preetable  up  to  that  date,  including 
proportion  of  feu-duty  to  that  date  only,  but  for  nothing  further ;  and 
they  are  not  liable  in  an  action  of  damages  for  breach  of  contract;* 
that  is,  on  the  assumption  that  the  successor  is  infeft,  and  notice  of 
change  of  ownership  is  given.^  But  the  rule  is  altered  if  the  feuar  binds 
himself,  his  heirs,  executors,  and  successors,  jointly  and  severally,  the 
result  being  to  bind  the  feuar's  estate  and  general  representatives  for 
ever.**  This  may  lead  to  many  irritating  and  awkward  results ;  and  it 
is  for  consideration  whether,  as  regards  the  feu-duty,  the  obligation 
should  be  so  expreesed ;  it  is  quite  proper  as  regards  initial  operations 
such  as  building,  enclosing,  etc. 

'  Sttwart  V.   Sunttn,  1878,   5   R,   1108  ;  Jfiwintri*'*  Tn.,  1801,  19  R  138  :  BatiHnr 

R  ZtOand  v.  Hitkp,  1882,  9  E.  (H.  L.)  40.  v.  logie  Den  Oc.  Co.,  1902,  «  F.  1074. 

»  Caidcr  T.   Edin.   Mtrdianl  Co.,   lB8a,  *  AUm    v.    BntneWt  Sxeert.,   1889,    18 

13  E.  628.  R.  825- 

»  ifonAall  T.   Callander  ete.   Co.,  1896,  '  See  p.  33fl,  iV™. 

22  R.  96*,  23   E.   (H.  L)  66;  Maerae  v.  *  IhmdeeC<mrt.v.StrcUon,imi,UJLm. 


j,t.zed_,CjOO<^IC 


DUPUCANDS    AND    TRIPLICANDS 


Ddplicahdb 


The  only  other  matter  which  requires  special  atteution  in  con- 
nection with  charters  is  the  stipulation  for  payment  of  additional  sums 
at  stated  intervals.  The  point  is,  to  make  it  clear  what  the  additional 
sum  is,  xjb.  over  and  above  the  year's  fen-duty.  The  proper  way  is  to 
express  it  aa  a  stated  sum  without  reference  to  the  feu-duty.  Thus,  if 
the  feu-duty  is  £5,  the  clause  may  run ;  "  the  additional  sum  of  £10  at 
the  term  of  Whitsunday  1920,  and  at  same  term  in  every  nineteenth 
year  thereafter,  over  and  above  tbe  feu-duty  of  the  year."  "Hiis  will 
give  a  total  payment  of  £15  in  each  such  year — what  is  known  as  a 
"duplicand  over  and  above."  If,  on  the  other  hand,  a  "simple 
duplieand"  only  is  desired,  the  only  change  is  to  make  the  £10  in 
the  above  clause  £5. 

It  has  been  finally  settled  that  such  stipulations  as  "  a  duphcand 
over  and  above  the  feu-duty  of  the  year,"  "  doubling  the  ten-duty  over 
and  above  the  feu-duty  of  the  year,"  "  paying  a  double  of  the  feu-duty 
over  and  above  the  feu-duty  of  the  year,"  and  all  similar  expressions, 
entitle  the  superior  to  three  years'  feu-duty  alt^ether  on  each  such 
occasioD.  This  is  on  the  ground  that  the  superior  would  be  entitled  to 
two  years'  feu-duty  altogether  under  any  of  the  above  clauses  though 
the  words  "  over  and  above  the  year's  feu-duty  "  were  omitted,  that  in 
Uiat  way  these  words  would  receive  no  effect,  that  effect  must  be  given 
to  them,  and  that  the  proper  effect  is  to  give  the  superior  (1)  what 
he  would  have  got  if  they  had  been  omitted,  i.e.  two  years'  feu-duty, 
and  (2)  in  addition,  "the  year's  fen-duty  over  and  above,"  being  the 
exact  words  of  the  clause — in  all,  thru  years'  feu-duty.^ 

It  may  be  useful  to  print  the  "  tabular  view "  given  in  the 
Zetland  case  as  the  result  of  inquiries  then  made  of  conveyancers 
as  to  the  terms  of  charters  and  practice  under  them.  It  is  as 
follows : — 


Namb  of  Lands.  Reddendo  Clause. 


'  Earl  of  Zetlaud'B  lands  at  "And  doubling  the  same  (the  feu-duty)  at 

I      timugemouth  the  eutry  of  every  heir  or  singular  successor 

to  the  said  piece  of  ground  and  buildings 
erected  thereon  ;  upon  payment  whereof,  over 
and  above  tbe  feu-duty  of  the  year  in  which 

j  the  entry  is  made,  I  aad  my  foresaids  shall  be 

obliged  to  enter  and  receive  them  as  vaasala 

I  without  any  other  composition  whatever," 


■  Mart  Zetland  v.  Camm  Co.,  1841,  3  D.  112*;  Alerandtr's  TVs.  v.  iluir,  tie.,  1908, 
S  F.  tW. 
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Namb  of  Lands. 


St.  Leonard's  Grounds, 
Edioburgh,  com  prising 
Clerk  Street,  Bankeillor 
Street,  Montague  Street, 
and  St.  Leonard  Street 


Orounds  of  Orchardfield 


Lands  of  Drumshengh  or 
Moray   Grounds,   Edin- 


Coates  Grounds,  including 
Melville  Street,  Walker 
Street,  Coates  Crescent, 
etc,  Edinburgh. 


Broughton  Grounds,  com- 
prising A  nnandale  Street, 
Haddington  Place,  Hope 
Crescent,  and  other 
streets  not  yet  built 
upon,  Edinbuigb. 


Bbddbhdo  Claubb. 


" Doubling  the  said  feuduty  of  £  the  ; 
first  year  of  the  entry  of  each  heir  or  singular 
successor  in  name  of  entry  money  to  the  fore-  | 
said  subjects,  and  that  over  and  above  the  | 
feu-duty  for  the  year  wherein  the  entry  is  ] 
made." 

"  And  doubling  the  said  feu-duty  of  £  , 

the  firat  year  of  the  entry  of  each  heir  or 
singular  successor,  in  name  of  entry  to  the 
foresaid  subjects,  and  that  over  and  above 
the  feu-duty  for  the  year  wherein  the  entry 


"  And  paying  as  composition,  at  the  entrr 
of  each  heir  and  singular  successor  to  the  said 
area  or  piece  of  ground  hereby  disponed,  two 
years'  feu-duty,  and  that  over  and  above  the 
feu-duty  for  the  year  in  which  such  entry  is 
made." 

Fimt  Set  of  Charterg. — "And  also  paying  \ 
the  double  of  the  said  feu-duty  at  the  entry 
of  each  heir  or  singular  successor  to  the  sob-  ' 
jectB,  etc.,  over  and  above  the  feu-duty  of  the  , 
year  in  which  the  entry  is  made." 

Second  Set  of  Cfuirlers.—"  And  trebling  \ 
the  said  feu-duty  at  the  entry  of  each  heir  or  i 
singular  successor  to  the  premises." 

"  Doubling  the  said  feu-duty  of  X        for 
the  entry  of  each  heir  or  singular  successor  ' 
to  the  said  subjects,  over  and  above  the  feu-  i 
duty  due  for  the  year  wherein  such  entry  is 

made." 


In  each  of  theae  cases  the  uniform  practice  was  to  pay  three  years' 
feu-duty  altogether  in  eacli  year  in  which  the  additional  payment  fell 
due.    That  is — feu-duty,  1 ;  additional  payment,  2 — in  all,  3. 

In  the  Zetland  case  iteelf,  in  which  the  result  was  the  same,  the 
clause  was,  "  and  paying  a  duplicand  of  the  said  feu-duty  at  the  end  of 
every  twenty-five  years,  upon  payment  of  which  duplicand  over  and 
above  the  feu-duty  of  the  year  in  which  it  falls  due,"  the  superior  wai 
to  be  bound  to  give  an  entry. 

In  the  recent  case  ot  Cheyne}  the  clause  ran,  after  the  stipulataon 
for  feu-duty,  "as  also  the  further  sum  equal  to  the  double  of  the  fen- 
duty  "  on  the  entry  of  heirs  and  singular  successors ;  but  there  were  no 

'  Oktyju  and  on.  V.  PhiUipi,  1897,  G  S.  L.  T.  No.  38. 
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words  "  over  and  above."  The  result  was  the  same :  three  years'  (eu- 
duty  altc^ther.  But  the  words  "  as  also "  alooe,  without  the  word 
"  further  "  or  aimilar  words,  are  not  sufficient.'  If,  however,  the  view  taken 
in  AleaxmdeT,  that  a  double  or  duplicand  is  two  feu-duties  be  sound, 
then  the  result  might  be  different  if  the  double  were  payable,  not  at 
stated  intervals  along  with  the  feu-duty,  but  on  the  entry  of  heirs  and 
singuiar  succesaois.  See  Altteander  as  to  rectifying  past  erroneous  pay- 
ments. 

SKELETON  FOKM  OF  CHARTER 

I,  A.,  heritable  proprietor  of  the  subjects  hereinafter  disponed,  in  oonaidera- 
tion  of  the  feu-duty  and  other  prestatiooa  after  specified,  do  hereby  sett  and 
in  fen-farm  dispone  to  B.,  and  hia  heirs  and  asBignees  whomaoever,  heritably 
and  irredeemably.  All  and  Whole  \deecriplwm\ :  But  always  with  and  under 
the  burdens,  conditiona,  declarations,  and  others  specified  in  the  \r^er  to  prior 
deeil^  BO  far  aa  aubaisting  and  applicable  : — With  entry  at  the  term  of  : 

To  be  bolden  the  said  subjects  of  and  under  me  and  my  heirs  and  aucceasors 
in  feu-form  fee  and  heritage  for  ever :  Paying  therefor  to  me  and  my  foresaids 
the  sum  of  £>  yearly  in  name  of  feu-duty,  and  that  at  two  terms 

in  the  year,  'Whitsunday  and  Martinmaa,'  by  equal  portions,  beginning  the  first 
term's  payment  of  the  said  feu-duty  at  the  term  of  for  the  half-year 

preceding,  with  a  fifth  part  more  of  each  term's  payment  of  liquidate  penalty 
in  case  of  failure  in  punctual  payment,  and  with  interest  at  the  rate  of  Hve  per 
eeatnm  per  amnan  on  each  term's  payment  from  the  time  the  same  falla  due 
till  paid,  and  paying  the  additional  aum  of  £,  at  the  term  of  , 

and  at  the  same  term  in  erery  year  thereafter  over  and  above  the 

feu-duty  of  the  year,  with  penalty  and  intereat  aa  provided  in  the  case  of 
the  feu-duty :  And  I  assign  the  write,  but  to  the  efTect  only  of  maintaining  and 
defending  the  right  hereby  granted  :  And  I  assign  the  rents :  And  I  bind 
myself  to  free  and  relieve  the  said  B.  and  his  foresaids  of  all  feu-duties  and 
casualtdee  payable  to  my  superiors  now  and  in  all  time  coming,  and  of  all 
public,  parochial,  and  local  hurdena  exigible  prior  to  the  said  date  of  entry  ; 
And  1  grant  warrandice :  And  I  consent  to  registration  hereof  for  preservation. 
—In  witness  whereof. 


CHARTER  OF  SITE  t'OR  A  VILLA 

I,  A.,  heritable  proprietor  of  the  area  of  ground  hereinafter  disponed  \or 
heritable  proprietor  of  the  lands  of  X.,  of  which  the  area  of  ground  hereinafter 
dispoDed  forms  a  part],  in  consideration  of  the  feu-duty  and  other  prestations 
after  specified, 

Qrant 

do  hereby  dispone  to  B.  and  his  heirs  and  disponees  whomsoever,  the  said  B. 

and  his  foreeaida  being  hereinafter  referred  to  as  "  the  feusrs  "  (but  excluding 

ssaigDeee  before  infeftment  hereon  or  registration  hereof  in  the  register  of 

1  Alexandm'$  Tr$.,  tapra. 
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sasinea,  and  declaring  that  these  presenta  shall  be  a  warrant  for  infeftment,  or 
may  be  registered  as  aforesaid,  only  for  six  months  from  the  data  heroof) 
heritably  and  irredeemably, 

DXBORIPTION 

All  and  Whole  that  area  of  ground  containing  or  thereabonta 

imperial  measure,  and  l>ounded  as  follows,  namely  \gpeeify  bowtdane»\  as  the 
said  area  of  ground  hereby  disponed  is  delineated  and  coloured  on 

the  plan  annexed  and  signed  as  relative  hereto,  and  which  area  of  ground  is 
part  of  the  lands  of  X.  in  the  county  of  Y.  [or,  and  which  area  of  ground  is 
part  of  the  subjects  in  the  county  of  Y.]  particularly  described  iu  {tpeeify  prior 
title]  dated  and  recorded  in  the  division  of  the  general  r^pster  of 

sasines  for  the  county  of  Y.  on  ; 

SuBsiaxrNO  Conditions,  if  ant 
But  these  presents  are  granted,  and  the  said  area  of  ground  is  disponed, 
with  and   under  the  burdens,  conditions,  declarations,  and  others  specified 
in  \refer  to  prior  record&l  vmi  setting  out  the  conditions,  if  any,  of  gruater'e 
holding],  so  far  as  subsisting  and  applicable. 

Feuiso  Conditions 
And  also  with  and  under  the  burdeus,  conditions,  declarations,  and  others 
following,  namely ; — 

1.  TO  build 
First.  The  feuars  shall  be  bound  to  erect  and  complete  before  the  term 
of  ,  and  thereafter  to  maintain  and  uphold  in  all  time  coming  on 

the  said  area  of  ground,  a  detached  villa  residence,  consisting  of  two  flats  and 
attics,  but  with  no  simk  or  semi-sunk  flat,  and  in  all  respects  conform  to  and 
on  the  site  shown  on  the  plans  signed  by  me  and  the  said  B.  as  relative 
hereto.     The  house  shall  be  built  of  stone  from  quarry,  and  shall 

be  covered  with  blue  slates.  The  house  shall  be  erected  at  a  cost  of  not  less 
than  £ 

2.   ONE  DWKLLINO-HOUSB  OHLT 

Second.  The  said  house  shall  be  used  as  one  private  dwelling-house  only, 
and  for  no  other  purpose,  and  shall  never  in  any  way  be  subdivided  or 
occupied  by  more  than  one  family.  No  other  buildings  or  erections  of  any 
kind  whatever,  except  the  walls  and  other  enclosures,  shall  ever  be  erected  on 
the  sud  area  of  ground ;  and  the  same,  so  far  aa  not  occupied  as  the  site  of  sud 
house,  shall  he  nsed  as  ornamental  garden  ground  In  front,  and  as  such  and  as 
a  green  for  bleaching  or  drying  clotiies  at  the  back,  and  for  no  other  purpose 
whatever. 

3.  WALia,  Kxa 

Third.  The  feuars  shall  enclose  the  said  area  of  ground  in  front  with  a 
parapet  wall  and  railing  simUar  to  those  already  erected  on  the  feu  hnmediately 
to  the  west,  and  at  the  back  and  on  the  east  they  shall  erect  boimdary  walls 
similar  to  the  boundary  wall  already  existing  on  the  west,  which  walls  they 
may  erect  one-half  on  the  adjoining  ground,  and  they  shall  be  entitled  to 
recover  one-half  of  the  ccat  thereof  from  the  adjoining  feuars  when  the  adjoin- 
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ing  areas  are  feued,  but  the^  shall  have  no  claim  in  respect  thereof  against  me 
or  my  suoceesors.  And  as  regards  the  boundary  w&ll  already  erected  on  the 
west,  which  lias  been  erected  one-balf  on  the  area  of  ground  hereby  feued,  the 
feuars  shall  be  bound  forthwith  to  repay  to  the  adjoining  feuar  one-half  of 
the  cost  thereof.  The  said  ttncloeures  shall  be  completed  by  the  feuan  before 
the  term  of  .     The  feuars  shall  in  all  time  coming  maintain  the 

parapet  wall  and  railing  in  front  at  their  sole  eipense,  and  they  shall  maintain 
the  other  enclosures  jointly  with  the  adjoining  feuars,  or  at  their  own  sole 
expense  bo  far  and  so  long  aa  there  ia  no  adjoining  feuar. 

4.  ROAD,  vro. 
Fourth.  Whereas  I  have  formed  the  roadway  opposite  to  the  said  area,  and 
have  put  down  surface  water  channels,  the  said  B,  has  paid  to  me,  on  delivery 
of  theee  presents,  the  sum  of  £  ,  being  the  share  of  the  expense 

of  said  road  and  channels  effeiring  to  the  said  area.  And  if  and  when 
Uie  city  authorities  require  the  same  to  be  done,  the  feuars  shall  be  liable  to 
caoaeway  the  roadway  so  far  as  opposite  to  the  said  area,  and  that  jointly  with 
the  opposite  feuar  or  feuon,  or  if  or  so  far  aa  the  ground  on  the  opposite  side 
may  not  then  have  been  feued,  then  with  me  or  my  foresaids,  and  they  shall 
also  be  liable  to  put  down  the  pavement  in  front  of  the  said  area  at  their  own 
sole  expense.  And  the  feuars  shall  maintain  the  pavement  and  water  ohannel 
on  tiie'iT  side  of  the  road  in  front  of  the  said  area  at  their  sole  expense,  and 
the  roadway  jointly  as  aforesaid,  and  that  all  so  far  and  so  long  as  the  same 
luaj  not  be  taken  over  and  maintained  by  the  oity  authorities. 

K.  niuiNs 
fifth.  Whereas  I  have  formed  a  common  drain  which  serves  the  said  area, 
the  feuars  shall  be  entitled  and  Ijonnd  to  connect  the  drainage  system  of  the 
said  bonee  therewith  to  the  satisfaction  of  the  burgh  engineer,  and  on  delivery 
of  these  presents  the  said  B.  has  paid  to  me  the  sum  of  £  ,  being  the 

proportion  of  the  expense  of  said  common  drain  eETeiring  to  the  said  area, 

6.    FIRS  IHSDIUNCB 

Sixth.  The  feuars  shall  be  bound  to  Iceep  the  said  house  to  be  erected 
on  the  said  area  of  ground  constantly  insured  against  lose  by  fire  with  an 
established  insoranoe  company  for  the  full  value  thereof  [in  the  name  of  me 
or  my  foresaids  prima  loco],  and  to  produce  to  me  and  my  foresaids  from  time 
to  time  when  required  the  policies  of  insurance  and  the  termly  receipts  for 
payment  of  the  premiums.  And  in  the  event  of  the  said  house  being 
destroyed  or  damaged  by  fire,  the  feuara  shall  be  bound  to  restore  it  to  the 
stipulated  value  as  aforesaid  within  one  year  after  such  destruction  or  damage, 
and  the  whole  sum  to  be  received  from  the  insurance  company  shall  be 
expended  at  the  ught  of  me  or  my  foresaids  in  re-erecting  the  said  house  or 
repturing  the  damage  done  by  such  fire,  and  the  bouse  shall  be  re-ereoted  or 
restored  so  aa  to  be  in  all  respects  consistent  with  the  conditions  of  this 
charter. 

7.    PRODUOTIOM   OP  vassal's  TITLBB 

Sevenih.  The  feuars  shall  be  bound  to  make  this  charter  and  the  whole 
title  deeds  of  the  said  area  of  ground  furthcoming  to  me  and  my  foresaids  for 
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&  reasonable  time  on  demand,  but  not  more  frequently  than  once  in  five  jeass, 
and  that  free  of  expense  against  me  or  my  foresaids. 

8  sdperior'b  powbr  to  alter  plans 
Eighth.  I  and  my  foresaids  shall  be  entitled  to  make  or  allow  at  pleasure 
auoh  alterations  or  deviations  as  I  or  they  may  think  fit  upon  any  feuing  plans 
of  the  lands  of  X.  [or,  the  remainder  of  my  property  of  which  the  said  area  of 
ground  forms  part],  or  roads  or  drains  thereof,  or  even  to  depart  entirely  there- 
from i  and  in  the  event  of  my  or  their  doing  so,  the  feuars  shall  have  no  right 
or  title  to  object  thereto,  and  shall  have  no  claim  in  respect  thereof. 

Ibbitamt  and  Resolutivb  Clauses 

Declaring,  and  it  is  by  acceptance  agreed,  that  if  the  feuars  shall  oontravene 
or  fail  to  implement  any  of  the  burdens,  conditions,  declarations,  and  others 
herein  written,  this  present  feu-right,  and  all  that  may  bare  followed  thereon, 
shall  in  the  option  of  me  and  my  foresaids  become  void  and  null,  without  declar- 
ator or  other  process  of  law  to  that  effect,  any  law  or  practice  to  the  contrary 
notwithstanding ;  and  the  feuars  shall  forfeit  all  right  and  title  in  and  to  the 
said  area  of  ground  and  house  thereon,  which  shall  in  that  event  revert  to  me 
and  my  foresaids  in  like  manner  as  if  these  presents  had  never  been  granted  ; 
and  in  addition,  the  feuara  shall  remain  liable  to  me  and  my  foresaids  for  pay- 
ment of  the  bygone  feu-duties  and  performance  of  the  prestations  incumbent 
on  them  under  these  presents  prior  to  the  date  of  such  forfeiture :  AU  which 
burdens,  conditions,  declarations,  and  others,  and  this  irritant  and  resolutive 
clause,  are  hereby  created  real  and  preferable  burdens  affecting  the  said  area 
of  ground  and  the  said  house  to  be  erected  thereon,  and  are  appointed  to  be 
set  forth  at  full  length  in  any  notarial  or  other  instrument  to  follow  hereon, 
and  to  be  set  forth  at  full  length  or  validly  referred  to  in  terms  of  law  in  all 
rights,  transmiesions,  and  investitures  thereof,  otherwise  the  same  shall  be 
void  and  null. 

[T'erm  of  entry  and  remaining  cUmee*  as  on  p.  211.] 


FEU-CHAKTER  OF  SITE  FOB  TENEMENT 
[Previous  form,  to  fir  A  feuing  condiivm^ 

1.    TO  BUILD 

Fird.  The  feuars  shall  be  bound  to  erect  before  the  term  of 
and  thereafter  to  uphold  and  maintain  in  all  time  ooming,  on  said  area  of 
ground  on  the  sites  shown  on  the  sud  plan,  and  according  to  detailed  plans 
and  elevations  to  be  approved  in  writing  by  me  or  my  successors  previous  to  the 
commencement  of  building  operations,  a  tenement  of  main-door  and  half-flat 
dwelling-houses  four  storeys  in  height,  neither  more  nor  less,  and  containiug 
two  houses,  neither  more  nor  less,  on  each  flat,  and  which  tenement  shall  be 
built  wholly  of  stone  {of  which  the  description  and  the  style  of  dressing  are  to 
be  subject  to  the  written  approval  of  me  or  my  foresaids  as  aforesaid),  and 
covered  with  blue  slates,  and  of  a  value  not  under  i,  :  Declaring  that 
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the  exten)al  appearance  of  the  said  buildings  shall  not  be  altered  without  the 
consent  in  writing  of  me  or  mj  foresaids. 

2.    DWBLLIKO-HODBH  ONLY;  NO   OTHBB  BDILDtNGS ;  OOHMON    IMTERBST  TO 
BNPORCH 

Second.  The  said  tenement  ahall  be  usod  for  private  dwelling- houses  only, 
and  for  no  other  purpose  whatever.  No  house  shall  ever  contain  fewer  than 
rooms,  including  kitchen,  and  no  house  shall  ever  be  occupied  by 
more  than  out  family  at  a  time.  No  buildings  or  erections  of  any  kind 
whatever  other  than  the  said  tenement  and  renewals  thereof,  and  the  walls  and 
other  enclosures  as  after  mentioned,  shall  ever  be  erected  on  the  said  area  of 
ground.  The  ground  in  front  shall  be  maintained  as  ornamental  garden 
ground  only,  and  the  back  ground  shall  bu  used  only  as  a  green  for  bleaching 
and  drying  clothes.  The  said  ground  in  front  shall  be  attached  in  property  to 
the  two  houses  on  the  ground  flat,  each  of  said  two  houses  having  attached  to 
it  the  plot  of  ground  in  front  thereof,  but  subject  always  to  the  conditions  of 
theee  presents.  The  conditions  in  this  second  article  are  intended  and  are 
hereby  declared  to  operate  in  favour  of  and  to  be  enforceable  by  not  only  me 
and  my  foresaids,  but  also  each  and  every  proprietor  id  the  tenement. 

3.    EN  C  LOS  I  NO   WALl^    BTG. 

Third.  Previous  to  the  commencement  of  building  operations,  the  teuars 
shall  enclose  the  said  area  of  ground  with  a  temporary  fence,  and  shall,  prior 
to  the  term  of  ,  so  far  as  not  already  done,  enclose  the  same  on  all 

■ides  thereof  as  follows  :— 

FRONT 

On  the  west  with  a  dressed  stone  cope  inches  high  and 

inches  thick,  curved  on  the  top,  with  a  uniform  iron  railing  feet  high, 

and  correeponding  iron  gates  of  a  pattern  to  be  approved  of  in  writing  by  me  or 
my  foresaids,  and  which  cope  and  railing  shall  l>e  built  wholly  on  the  said 
area  of  ground,  and  shall  be  built  and  in  all  time  coming  maintained  wholly 
at  the  expense  of  the  feuars,  and  the  railing  shall  in  all  time  coming  be  kept 
free  and  open  so  as  to  admit  of  the  plots  of  ground  in  front  of  the  bouses 
being  fully  seen  from  the  road. 

BACK 

On  the  east  by  a  good  rubble  wall  feet  high  above  the  surface  of 

the  ground  (including  a  rouuded  hammer-dreesed  stone  coping)  and 
inches  thick. 

alDBS 

And  on  the  north  and  south  (except  where  these  may  be  enclosed  by  the 
gables  of  the  said  tenement)  as  follows,  namely  :  At  the  divisions  between  the 
gardens  or  plots  in  front  and  the  front  plots  on  the  adjoining  ground,  with 
copee  and  railings  corTCsponding  to  the  front  cope  and  railing ;  and  at  the 
divisions  between  the  back  ground  and  the  adjoining  back  groimds,  with 
unifoim  iron  railings  feet  high,  haviug  main  balusters  set  into  large 

stones.    Which  boundary  wall,  gables,  copes,  railings,  and  balusters  on  the  three 
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last-mentioned  sides  shall  be  built  at  the  expense  of  the  feuars,  one  half  on  the 
area  of  ground  hereby  disponed,  and  the  other  half  on  the  adjoining  ground ; 
and  the  feuars  shall  be  entitled  to  recover  from  the  feuars  of  the  adjoining 
ground,  if  and  so  far  as  the  same  may  be  feued,  oiie-h&lf  of  the  expense  of 
erecting  the  said  last-mentioned  boundary  wall,  gables,  copes,  railings,  and 
balilBteis :  Declaring,  on  the  other  hand,  that  in  the  event  of  any  of  the  said 
boundary  wall,  gables,  copes,  railings,  and  balusters  having  been  or  being 
erected  by  the  adjoining  feuars,  the  feuars  shall  be  bound,  when  required,  to 
pay  to  such  adjoining  feuara  or  their  assignees  one-half  of  the  expense  of 
erecting  the  same,  and  to  Free  and  relieve  me  and  my  foresaids  of  all  claims  in 
connection  therewith.  Which  boundary  wall,  gables,  copes,  railings,  and 
baluaters  shall  thereafter  be  mutual,  and  shall  be  maintained  by  the  feuars  and 
the  adjoining  feuars  and  their  successors  in  all  time  coming :  Declarii^ 
further  that  the  feuars  shall  under  no  circumstances  have  any  claim  against 
me  or  my  successors,  as  superiors,  for  any  part  of  the  cost  of  erection  of  the  said 
bouudaiy  wall,  gables,  copes,  railings,  and  baluaters,  or  any  of  them,  or  other- 
wise in  connection  therewith,  and  that  where  the  adjoining  ground  is  unfeued, 
and  until  it  is  feued,  the  said  boundary  wall,  gables,  copes,  nulinga,  and 
balusters  shall  be  maintained  at  the  sole  expense  of  the  feuar& 

[Insert  ctmdittone  4,  5,  and  6  from  the  preceding  form,  mth  each  modi- 
jUoHom  at  may  be  reqtaredJ] 

7.    qUABRTINa,    FTC. 

Seventh.  The  feuars  shall  not  be  entitled  to  quarry  stone,  sand,  or  any 
other  material  on  the  said  area  of  ground,  except  for  the  purpose  of  building 
thereon. 

8.    AGRICULTURAL  TEMANT'S   CLAIMS 

Eighth,  The  feuars  shall  relieve  me  and  my  foresaids  of  all  chums  which 
the  agricultural  tenant  of  the  said  area  of  ground  may  have  for  growing  crops 
aod  unexhau^tted  manure,  or  on  any  other  account  (except  only  his  cl^m  for  ' 
reduction  of  rent),  and  all  expenses  in  connection  therewith ;  and  the  feuars 
shall  themselves  arrange  as  to  obtaining  access  and  entry  to  the  said  area  of 
ground. 

9.    BTIPKND 

Ninth.  The  feuars  shall  relieve  me  and  my  foresaids  of  the  proportion 
applicable  to  the  said  area  of  ground  of  all  minister'a  stipend  and  augmenta- 
tions thereof,  the  present  proportion  being  hereby  fixed  at  £  [or,  at 
£                 per  imperial  acre]  per  annum. 

[Ingert  eonditiont  7  and  8  and  irritant  and  reiiolutive  dautet  in  preceding 
form.] 

Tbrh  op  Entbt 

With  entiy  at  the  term  of  \or,  as  at  the  ,  notwithstanding  the  date 

hereof], 

TSNBHDAfl 

To  be  holden  the  said  area  of  ground  of  and  under  me  and  my  foresaids 
in  feu-brm  fee  and  heritage  for  ever. 
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Reddendo 
Paying  therefor  Co  me  and  my  foresaids  the  following  yearly  feu-dutiea, 
namely  ;  For  the  year  from  19         (prior  to  which  no  feu-duty  nms) 

to  19      the  sum  of  £  ,  payable  by  equal  portioaa  at  the  terms  of 

and  ,  and  for  each  year  thereafter  in  all  time  eoming  the  sum 

of  £,  ,  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martiomas, 

by  eqn&l  portions,  beginniDg  the  first  term's  payment  of  the  said  feu-duty  of 
£  at  the  term  of  19    for  the  half-year  preceding,  and  the  next 

term's  payment  thereof  at  19    ,  and  so  forth  half-yearly  thereafter  in 

all  time  coming,  with  a  fifth  part  more  of  each  term's  payment  of  liquidate 
penalty  in  case  of  failure  in  punctual  payment,  and  with  interest  at  the  rate  of 
five  per  cent,  per  annum  on  eaeh  term's  payment  from  the  time  the  same  falls 
due  till  paid :  And  paying  the  additional  sum  of  £  at  the  term  of 

19     ,  and  at  the  same  term  in  every  year  thereafter,  over  and 

above  the  feu-duty  of  the  year,  with  penalty  and  interest  thereon  as  provided 
in  the  case  of  the  feu-duty. 

Power  op  Allocation  ' 

Declaring  that  in  tEe  event  of  an  application  being  made  to  me  or  my 
foreeaids  by  the  feuars,  one  or  more,  proprietors  of  and  infeft  in  the  whole 
of  the  said  tenement,  after  the  tenement  ia  completed  and  before  the  term  of 
[toy  a  period  of  three  or  four  yeari^^  for  allocation  of  a  proportion  of  the 
said  feu-duty  and  additional  payment  on  each  house  in  the  tenement,  with 
pertioenta  thereof,  I  or  my  foresuds  shall  grant  such  application,  and  shall 
execute  a  memorandum  of  allocation  accordingly,  but  that  only  on  the  following 
conditions,  namely,  (1)  that  the  application  is  made  by  all  the  proprietors  in 
the  tenement,  and  deals  with  all  the  houses  in  the  tenement,  and  that  a 
separate  sum  is  allocated  on  each  separate  house  and  pertinents ;  (2)  that  we 
are  satisfied  that  the  sums  so  proposed  to  be  allocated  fairly  correspond  to  the 
Talue  of  the  houses  respectively  in  proportion  to  the  total  value  of  the 
tenement,  of  which  we  shall  be  the  sole  judges ;  (3)  that  the  feu-duties  and 
additional  payments  are  augmented  according  to  the  following  scale,  namely, 
(a)  where  the  allocated  feu-duty  is  under  J^l,  an  augmentation  of  ten  fwr  cent. ; 
(i)  where  the  allocated  feu-duty  is  £\  but  under^lO,  an  augmentation  of  five 
percent. ;  and(c)  where  the  allocated  feu-duty  is  £10or  upwards,  an  augmenta- 
tion of  two  and  a  half  j>«r  eenf.,  with  penalty  and  interest  on  such  augmenta- 
tion as  before  stipulated  with  reference  to  the  original  feu-duty,  and  which 
ai^imentaUoDS  of  feu-duty  shall  run  from  the  temi  of  Whitsunday  or  Martinmas 
preceding  the  date  of  the  memorandum  of  allocation :  Declaring  that  the 
figures  mentioned  in  the  above  scale  are  before  reckoning  the  augmentation  ; 
and  (4)  that  the  feuara  shall  pay  the  whole  expenses  of  and  connected  with  such 
memorandum  of  allocation. 

\Amgttatiim  oftBrit$and  remaimnff  elauaes  at  on  p.  211,] 

FEU-CONTBACT  OF  SIX  LOTS  FOK  SIX  TENEMENTS 
It  is  contracted  between  A.  (who  and  his  heirs  and  suoceesors,  superiors  of 
the  subjects  after  disponed,  or  any  part  thereof,  are  hereinafter  referred  to  as 
>  SMP.2U. 
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"the  superiors"),  on  the  one  part,  and  B.,  builder  in  Edinburgh  (who  and  hU 
heirs  and  aucceBsois,  proprietors  of  the  said  subjects,  or  any  part  thereof,  are 
hereinafter  referred  to  as  "  the  feuara  "),  on  the  other  part  in  manner  after 
mentioned  ;  lliat  is  to  say,  the  said  A.,  with  and  under  burden  of  the  yearly 
feu-duties,  additiooal  payments,  burdens,  conditions,  and  others  aft«r  mentioned, 
hereby  dispones  to  the  said  B.  and  his  heirs  and  disponees  whomsoever  (but 
excluding  assignees  before  infeftment  or  registration  hereof  in  the  roister  of 
sasiues,  and  declaring  that  it  shall  not  be  competent  after  the  expiry  of  sixty 
days  from  the  last  date  hereof  to  ezpede  infeftment  hereon,  or  to  record  these 
presents  in  the  register  of  aasines  to  the  effect  of  completing  a  valid  feudal 
title  under  the  same),  heritably  and  irredeciuHbly,  All  and  Whole  those  six 
lots  of  ground  on  the  south  side  of  X.  Street,  Kdinbui^h,  marked  lots  numbers 
1  to  6  inclu^ve  on  the  feuing  plan  prepared  by  C,  architect  in  Edinburgh, 
and  extending  feet  or  thereby  in  front  of  X.  Street,  and  having  a 

depth  varying  from  feet  at  the  eastern  extremity  to  feet  at 

the  western  extremity,  and  bounded  as  follows,  namely  [state  the  boundaries], 
all  as  shown  on  a  plan  or  tracing  (copied  from  said  feuing  plan)  which  is 
annexed  and  signed  as  relative  hereto,  which  subjects  before  disponed  form 
part  of  the  lands  of  Y.,  belonging  to  the  said  A.,  lying  in  the  county  of  Edin- 
burgh :  But  [refer  to  conditions  in  superior't  title,  if  necetsary],  and  declaring 
that  these  presents  are  granted  with  and  under  the  burdens,  conditions,  stipula- 
tions, obligations,  and  others  following,  namely  ; 

I 

1.  Enclcsino 
Fint.  The  feuars  shall  be  bound,  immediately  after  their  entry,  to  enclose, 
so  far  as  not  already  done,  the  subjects  before  disponed  from  the  adjoining 
ground  and  streets  with  a  suf&oient  wooden  fence,  to  the  satisfaction  of  the 
said  C.  or  the  superior's  architect  for  the  time  (hereinafter  referred  to  as  "the 
architect"),  and  thereafter  to  nuuntain  the  same  till  the  enclosing  and  division 
walls  are  oompleted  as  after  raentioued. 

2.    BCILDINQS 

Second.  The  feuars  shall  erect  and  in  all  time  coming  maintain  on  each 
of  the  said  six  lots  a  tenement  of  dwelling-houses  (but,  in  the  feuars'  option, 
with  two  shops  in  one  case,  as  after  mentioned).  The  whole  buildings  shall 
be  erected  and  maiuttuned  in  all  time  coming  according  to  the  said  feuing 
plan  and  in  conformity  with  the  elevations  prepared  by  the  said  C,  and 
signed  by  the  said  A.  and  B.  as  relative  hereto,  and  the  feuars  shall  be  bound 
to  adhere  to  the  said  feuing  plan  and  elevations.  Before  any  buildings  are 
begun  to  be  erected  on  the  lots  of  ground  before  disponed  the  interior  plans 
thereof  respectively  shall  be  submitted  to  and  approved  of  by  the  superiors 
in  writing  before  the  same  are  lodged  in  the  Dean  of  Guild  Court,  and  no 
buildings  shall  be  erected  except  those  the  interior  plans  of  which  have 
been  so  approved,  and  no  alterations  thereon  shall  take  place  without  the 
previous  written  approval  of  the  superiors.  The  architect  shall  furnish  the 
feuars  with  working  elevations  and  a  set  of  drawings  at  the  full  size  for  the 
stone  mouldings  for  each  lot,  for  which  the  feuars  shall  pay  to  the  architect 
the  sum  of  £        for  each  lot  so  soon  as  the  stud  drawings  ore  ready  for 
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delivery.  The  whole  of  the  fronts  of  the  buildingB,  as  well  as  the  oroameDta] 
parte,  shall  be  built  of  stone,  or  stones  from  an;  other  quarry  which  in 

the  opinion  of  the  architect  is  not  inferior  in  colour  or  quality,  but  which 
quarry,  except  that  above  named,  shall  be  approved  of  by  the  architect  in 
writing  before  any  stones  are  used.  The  whole  of  the  fronts  of  the  buildings 
shall  be  polished  ashlar,  and  the  chimney-tops  above  the  roofs  shall  be  polished, 
droved,  or  broached  ashlar.  The  couraea  of  the  ashlar  above  the  base  of  the 
foundations  shall  not  be  more  than  inches  high,  and  shall  be  tusked 
inches  at  the  leaai^  in  order  to  connect  the  buildings  and  preserve  uniformity 
in  the  height  of  the  courses.  The  buildings  to  be  erected  on  the  said  lots  of 
ground  before  disponed  shall  be  four  storeys  in  height,  neither  leas  nor  more, 
and  the  roofs  are  not  to  be  higher  than  represented  on  said  elevations,  and 
there  shall  be  no  storm-windows  nor  any  raised  breaks  in  the  roof  in  imitation 
of  French  roofs  or  otherwise  in  front  of  said  buildings  without  the  consent  in 
writing  of  the  euperiors.  The  depths  of  the  buildings  over  walls  shall  be 
those  delineated  on  the  said  feuing  plan.  The  mutual  gables  shall  not  be 
less  than  two  feet  in  thickness  in  any  part,  exclusive  of  the  breakings  and 
ofbets.     Two  shops'  shall  be  allowed  at  the  comer  of  Street,  but  with 

that  exception  the  buildings  shall  be  used  as  private  dwelling-houses  only  and 
for  no  other  purpose.  The  said  shops  may  have  cellarage  accommodation 
below,  but  at  all  other  parts  the  said  tenements  shall  have  no  sunk  areas  in 
front,  but  shall  have  plots  of  grass  or  shrubbery  in  front,  as  shown  on  said 
feuing  plan,  to  be  enclosed  and  divided  by  stone  parapets  and  good  iron 
tailings. 

3.  Pavbmbnt,  kto. 

TJtird.  The  said  houses  shall  have  foot-pavements  8  feet  wide  outside  said 
parapets  and  railings,  but  in  front  of  the  said  two  shops  the  pavement  shall 
extend  from  the  tenements  to  the  ciibstone,  and  outside  of  these  pavements 
there  shall  be  a  droved  whinstone  crib  or  cement  kerb,  with  a  water-run  or 
sky  drain  outside  of  the  crihstone. 

4,  Back  GEOUSDe 

FourtK  The  b*ck  grounds  of  the  said  lots  of  ground  hereby  disponed  shall 
be  enclosed  with  stone  and  lime  walls  not  less  than  7  and  not  more  than  9  feet 
in  height  where  required  by  the  superiors,  but  the  divieions  of  said  back 
grounds  at  other  places  may  be  good  iron  railings  to  the  satisfaction  of  the 
architect,  and  no  buildings  shall  be  erected  on  said  back  grounds. 

5.  Roads,  etc. 
Fifth.  The  feuars  shall  he  at  the  sole  expense  of  forming,  blocking-out,  and 
causewaying  X.  Street  aforesaid  to  the  extent  of  one-half  the  breadth  thereof, 
in  so  far  as  not  already  done,  opposite  to  the  lots  of  ground  hereby  disponed, 
and  of  putting  down  the  pavement  thereof  in  front  of  the  said  lots. 

'  ThisnUi]'  b«  foffidently  dear,  Init  Lord  "a  shop"  on  one  frontage.     Suppose  that 

Young's  criticism  in  Sill  t.  ifillar,  ISOO,  frontage  come«  to  be  divided  in  ownership, 

2  F.  79&,  shows  the  qaestioDB  which  may  be  which  proprietor  may  have  the  shop  t 
laijecl.     There  the  permiseioD  wsa  to  have 
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6.  Drains 
Sixth.  The  said  A.  having  oooatructed  a  commoD  sewer  in  X.  Street,  and 
connected  the  said  coDimon  sewer  with  the  main  drain,  the  expense  thereof 
applicable  to  said  Iota,  being  £  ,  has  been  repaid  to  the  said  A.  by  the 

said  B.  at  the  delivery  hereof.  The  feuars  shall  be  bound  to  form,  make, 
and  maintain  the  drains  from  the  respective  lota  hereby  disponed,  and  houses 
or  buildings  to  be  erected  thereon,  to  the  eewer  before  referred  to.  The 
superiors  shall  form  drains  through  the  back  grounds  of  the  lots  before 
disponed  and  adjoining  back  grounds  in  so  far  as  they  oonsider  necessary, 
and  connect  the  same  with  the  said  main  drain  or  the  said  or  some  other 
sewer,  and  the  expense  thereof  shall  be  repud  to  them  by  the  feuars  and 
other  feuars  from  the  superiors  using  said  drains,  according  to  a  statement 
and  allocation  thereof  to  be  made  out  by  the  architect,  whose  certificate  as  to 
the  amount  allocated  on  each  lot  shall  be  final  and  conclusive  and  exclude  all 
enquiry ;  and  the  sumit  allocated  on  each  of  the  lots  hereby  disponed  shall  be 
payable  by  the  feuars  to  the  superiors  on  demand,  and  with  interest  at  the  rate 
of  five  per  cent,  yef  annum  thereafter  until  paid ;  and  for  the  superior's  security 
for  payment  thereof,  each  of  the  said  lots  hereby  disponed  is  so  dbponed  with 
and  under  the  real  lieu  and  burden  in  favour  of  the  superiors  of  a  separate  sum 
of  £  ,  which  real  burden  the  superiors  shall  discharge  on  payment  of 

the  share  of  expense  when  so  allocated,  and  interest  therecoi.' 

7.  Mainienakcb  op  Stbexts,  sro. 
Seventh.  The  feuars  shall  be  bound  not  only  to  make  and  construct  the  said 
street,  causewaying,  pavements,  parapets  and  railings,  and  drains,  in  manner 
before  mentioned  to  the  satisfaction  of  the  architect,  but  also  to  keep  the  same 
and  the  said  back  dnuns  in  good  and  sufficient  repair  in  all  time  thereafter,  at 
the  sight  and  to  the  satisfaction  of  the  authorities  of  the  city  of  Edinburgh  for 
the  time  being,  as  well  as  of  the  superiors. 

8.  Gables,  vrc. 
Jiighth.  The  superiors  are  not  to  be  bound  to  pay  for  mutual  gables  or 
eucloeing  walls  or  division  walls  or  railings,  but  as  regards  mutual  gables  and 
enclosing  walls,  the  feuars  shall  have  power  to  take  12  inches  for  the  purpose 
of  each  mutual  gable  and  7  inches  for  each  enclosing  wall  from  the  adjoining 
ground  wbere  the  same  is  the  property  of  the  superiors,  and  shall  be  entitled 
to  claim  the  expense  of  building  the  half  of  said  gables  and  walls  from  the 
feuars  of  SEud  adjoining  ground ;  and  with  regard  to  mutual  gables  and  enclosing 
walls  already  built,  or  that  may  be  built,  on  lots  adjoining  the  lots  before  dis- 
poned, the  feuars  shall  be  bound  to  pay  the  half  of  the  entire  cost  of  the  same 
to  the  parties  entitled  to  payment  thereof. 

9.  Tike  fob  CoMPLwnoN 

Ninth.  The  feuars  shall   be  bound  to  have  the  tenements  on  the  said 

respective  lots  erected,  roofed  in,  and  finished,  and  the  plots  of  ground,  parapet 

walls,  railings,  road,  causeway,  street  pavements,  enclosing  and  division  walls 

<  3«e  Bigg'i  cub,  p.  205.     It  would  be  much  better  to  state  an  abeolnte  sun,  if  poMible 
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mi  railingB,  and  druns,  and  everything  else  oonnected  with  the  Feepective  tene- 
ments, completed  at  or  before  the  time  when  the  respeotive  feu-dnties  b^in  to 
run,  that  is  to  say,  six  months  before  the  first  termlj  payment  of  feu-dotj  in 
me.h  case  becomee  payable,  and  that  under  the  liquidate  penalty  of  £10  per 
ireek  to  be  pud  to  the  superiore  in  respect  of  each  tenement  in  reepeot  of 
which  failure  to  any  extent  may  occur,  and  bo  long  as  it  may  continue. 

[Iiigert  eoTulitum  6  on  p.  213,  Nos.  7,  8,  and  9  on  p.  216,  and  Not.  7  and  B 
md  irritant  and  reeolutioe  douses  on  p.  214,  or  such  of  them  (u  may  be 
detired,  teHk  the  necetsary  alieraiioTis  and  an;/  other  modifieatioTis.^ 

With  entry  to  the  said  lots  liereby  disponed  at  the  term  of  :  To  be 

holden  the  said  lota  and  buildinge  to  be  erected  thereon  by  the  fenara  of  and 
under  the  said  A.  and  his  heirs  and  suoccBsors,  ae  immediate  lawful  superiors 
tbereof,  in  feu-farm,  fee,  and  heritage  for  ever,  paying  therefor  yearly,  in  name 
of  feu-duty,  as  follows :  For  tot  JHo.  1  the  sum  of  £  [^cify  earh  in 

the  iorne  way],  and  these  at  two  terms  in  the  year,  Whitsunday  and  Martinmas, 
by  equal  portions,  beginning  the  first  payment  of  the  feu-dutiee  for  lots  Nos. 
1  sud  2  at  the  term  of  for  the  half-year  preceding,  and  the  next  at 

the  tenn  of  following,  and  so  forth  half-yearly  thereafter  in  all  time 

coming ;  beginning  the  first  payment  of  the  feu-duties  for  lota  Nob.  3  and  4  at 
Uie  term  of  for  the  half-year  preceding,  and  the  next  at  the  term 

of  following,  and  so  forth  half-yearly  thereafter  in  all  time  coming ; 

and  b^iinning  the  first  payment  of  the  feu-dnties  for  lots  Nos.  5  and  6  at  the 
t«nn  of  for  the  half-year  preceding,  and  the  next  at  the  term  of 

following,  and  so  forth  half-yearly  thereafter  in  all  time  coming, 
Tith  a  fifth  part  more  of  each  term's  payment  of  each  of  the  said  six  respective 
feu-dnties   before    mentioned   of   liquidate  penalty  in  case  of   failui-e  in  the 

UDctual  payment  thereof,  and  interest  at  the  rate  of  five  per  centum  per  annum 
on  each  term's  feu-duty  from  the  respective  terms  of  payment  until  the  actual 
payment  thereof ;  as  also  paying  to  the  superiors  the  following  additional  sums, 
orer  and  above  the  feu-duties  of  the  years  in  which  the  same  shall  become  pay- 
able, vuidieet,  £  for  lot  No.  I  [tpen/i/  earh  in  the  »ame  mann^]  and  that  at 
the  expiration  of  every  twenty-first  year  from  the  terms  when  the  feu-dutiee  of 
the  said  respective  lots  begin  to  run  <  as  before  mentioned,  beginning  the  first 
p&yments  of  said  additional  aums  aa  follows,  namely :  For  lots  Nos.  1  and  2,  at 
the  term  of  ;  for  lots  Noe.  3  and  4,  at  the  term  of  ;  and 

for  lots  Nos.  fi  and  6,  at  the  term  of  ,  and  so  forth  at  the  same  term  in 

eTery  twenty-first  year  thereafter,  with  penalty  and  intere&t  as  in  the  case  of 
the  feu-duties :  Declaring  that  each  of  the  said  lots  before  disponed  shall  be 
liable  only  for  the  feu-duty  and  additional  payments  efi'eiring  thereto. 

PowBR  OP  Allocation* 
Declaring  that  in  the  event  of  an  application  being  made  to  the  superiors 
by  the  person  or  penoiis  proprietors  of  and  infeft  in  the  whole  of  any  one  of 
the  said  ux  tenements  to  be  erected  as  aforesaid,  after  the  same  has  been 
erected  and  completed,  and  all  the  provisions  of  these  presents  regarding  such 
tenement  have  been  duly  fulfilled,  but  before  the  term  of  ,  for  alloca- 

tion of  a  proportion  of  the  feu-duty  and  additional  sums  payable  for  such 
'  Net  begin  to  bepsyaUe.  >  See  p.  2U. 
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teDeraent  on  each  house  in  the  tenement,  with  pertanente  thereof,  the  superiors 
shall  grant  [proceed  an  on  p.  217  mth  the  necessary  alterations,  keeping  in  view 
that  there  may  he  ehopa\. 

FoRUAL  Clauses  :  Oblioations 
And  the  said  A.  assigns  the  writs,  but  to  the  effect  only  of  nuiintaining  and 
defending  the  right  hereby  granted :  And  the  said  A,  assigns  the  rente :  And 
the  said  A.  binds  himself  to  free  and  relieve  the  said  B.  and  his  foresaids  of  all 
feu-duties  and  casualties  payable  to  his  the  said  A.'s  superiors,  now  and  in  all 
time  coming,  and  of  all  public,  parochial,  and  local  burdens  exigible  prior  to 
the  said  dat«  of  entiy ;  And  the  said  A.  grants  warrandice ;  For  which 
causes  and  on  the  other  part  (first)  the  said  B.  binds  himself,  and  his  heirs, 
executors  and  representatives  whomsoever,  to  make  payment  to  the  superiors 
of  the  foresaid  sums  of  feu-duty  at  the  respective  terms  of  payment  before 
mentioned,  with  penalty  and  interest  as  aforesaid,  as  also  to  make  payment 
to  the  superiors  of  the  foresaid  sums  of  composition  over  and  above  the 
feu-duties  of  the  years  in  which  the  said  compositions  are  payable,  and  that 
at  the  terms  and  with  penalty  and  interest  as  aforesaid ;  (second)  the  said  B. 
binds  himself,  and  bis  heirs,  executors,  and  representatives  whomsoever,  jointly 
and  severally,  without  the  benefit  of  discussion,  to  implement  and  perform  the 
whole  provisions  of  these  presents  relative  to  the  erection  and  completion  of 
the  said  tenements,  road,  causeway,  street  pavements,  enclosing  and  division 
and  parapet  walls,  railings,  and  drains ;  and  (third)  the  said  B.  binds  himself, 
and  his  heirs,  executors,  and  representatives  whomsoever,  to  implement, 
observe,  and  perform  the  whole  other  burdens,  conditions,  and  others,  and 
whole  clauses  hereinbefore  written :  And  the  said  A,  and  B.  consent  to  regis- 
tration hereof  for  preservation  and  execution. — In  witneaa  whereof. 

The  deed  will  be  recorded  for  preservation  and  execution,  as  well 
as  for  publication.*  Two  extracts  will  be  obtained.  And  as  to  the  plans, 
three  copies  should  be  signed,  one  of  a  size  for  the  principal  deed,  and 
the  two  others  of  a  size  to  be  attached  to  the  extracts. 

Burgage  Feus 
The  only  speciality  is  the  register  in  which  the  deeds  ought  to  be 
recorded,  ae  to  which  see  p.  341.  Assuming  that  the  opinion  there 
stated  is  correct,  the  question  still  arises,  how,  it  may  be  long  afterwards, 
is  it  to  be  knovm  of  any  piece  of  ground  that  it "  was  held  burgage 
....  immediately  prior  to  the  commencement  of,"  the  1874  Act?  and 
accordingly  the  su^^estion  is  made  that  any  bui^age  feu-charter  should 
make  this  express  by  containing  a  statement — "  which  subjects  hereby 
disponed  were  held  bui^age  immediately  prior  to  the  commencement  of 
the  Conveyancing  (Scotland)  Act,  1874." 

CHAKTKE3  OF  NOVODAMUS 

These  are  still  competent. 

They  are  the   proper  mode   of   alterii^  the  reddendo;   it   is   still 

'  See  ji.  42, 
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useful  to  remember  that  an  ordioar;  charter  by  prc^reeB  without  a 
noTodamus  clause  was  not  a  competent  mode  of  doing  this. 

lliey  are  appropriate  also  when  titles  have  been  lost,  or  there  is 
any  defect  in  them.  But  it  is  recommended  that,  under  such  circum- 
stances, the  deed  should  jiot  contain  a  declaration  by  the  superior  that 
he  ia  sstisiied  that  the  granter  is  the  true  owner :  the  charter  should 
be  taken  periculo  petentis. 

The  superior  cannot  be  compelled  to  grant  such  a  charter,  and  he 
will  not  do  so  if  he  considers  that  the  circumstances  of  the  application 
are  in  any  way  suspicious  or  unsatisfactory. 

Warrandice  will  be  either  from  fact  and  deed  or  simple  only. 

The  superior  will  of  course  see  that  everything  due  to  him  is  paid 
before  the  charter  is  delivered. 

It  is  provided  by  the  1887  Act  that  it  is  no  objection  to  the 
charter  that  it  has  not  been  preceded  by  resignation.  But  suppose 
that  the  purpose  is  to  create  additional  feu-duty,  or  to  impose  new 
conditions  of  feu,  then  the  superior  should  see  (1)  that  there  is  a 
resignation  ad  remanentiam,  which  may  quite  well  be  in  the  same 
document  as  the  novodamus ;  and  (2)  that  all  heritable  securities  and 
other  burdens  are  extinguished,  and,  if  necessary,  re-created  after  the 
noTodamoB  is  on  record.  Otherwise  the  whole  procedure  may  be 
rendered  nugatory  by  one  of  the  heritable  creditors  selling  under  his 
power  of  sale,  and  of  course  under  the  old  charter  only. 

Looking  at  the  matter  from  the  point  of  view  of  a  purchaser, 
lender,  or  anyone  else  proposing  to  deal  with  the  proprietor  on  the 
futh  of  a  novodamus  which  has  been  granted  to  supply  the  place  of 
missing  titles,  much  must  depend  on  the  circumstances  of  the  par- 
ticular case.  But  it  cannot  be  stated  absolutely  that  anything 
less  than  prescriptive  possession  on  the  novodamus  will  give  a  good 
titla 

Chabtbr  of  Novodamus  (titlks  lost) 

I,  A.,  immediate  lawful  superior  of  the  subjects  hereinafter  disponed,  con- 
sidering that  it  ia  represented  to  mc  by  U.  that  he  is  proprietor  of  the  dominium 
ntOe  thereof,  but  that  his  titles  have  been  lost  or  destroyed,  and  under  these 
circumstaoceB  he  has  requested  me  to  grant  this  charter  of  novodamus, 
which  in  the  terms  after  written  1  have  agreed  to  do ;  Therefore  I  of  new 
give,  dispone,  and  confirm  to  the  said  B.,  his  beiis,  etc.  [jnvc^d  tu  in  an 
ijrdiftary  e/iarter  in  all  regpedn,  except  tlutt  the  warrandute  elatue  alwuld  run\ : 
.\nd  I  grant  warrandice  against  future  facte  and  deeds  only,  it  being  declared, 
and  the  said  B.  by  acceptance  \ot  signature]  hereof  agrees,  that  this  charter 
is  granted  at  his  risk,  and  that  he  and  his  foresaids  shall  be  bound  to  relieve 
me  and  my  representatives  of  all  liability  which  may  be  incurred  by  the 
granting  thereof. 

Stamp,  &S. 
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Waitbr  op  Ibbitanct  dndir  Fic  Charter 
I,  A.,  immediate  superior  of  the  subjects  hereinafter  described  or  referred 
to^  considering  that  the  proprietor  of  the  dominium  viOe  thereof  is  B.,  that 
it  appears  that  in  hie  title  thereto,  being  a  disposition  granted  by  X.  in  bis 
favour,  dated  and  recorded  in  on  [or  that  it  appears 

that  in  deeds  and  documents  of  and  relating  to  the  said  domitiium  utile, 
including  both  property  and  security  writs]  there  has  been  sji  omission  to  refer 
to  the  conditions  [etc,  ete.],  and  irritant  and  resolutive  clauses  of  the  charter 
tmder  which  the  same  are  held,  viz.,  a  feu  charter  granted  by  V.  in  favour  of 
Z.,  dated  and  recorded  in  on  ,  and  that  in  order  to  remove 

objection  on  that  account  I  have  been  requested  and  have  agreed  to  grant 
these  presents :  Therefore  I  hereby  waive  and  discharge  my  right  to  irritate 
the  said  disposition  [or  all  deeds  and  documents,  including  both  property  and 
security  writs,  of  or  relating  to  the  said  subjects  bearing  date  prior  to  these 
presents]  and  all  other  objections  thereto  on  account  of  the  omission  to  refer 
or  any  defective  references  to  the  said  conditions  [He,  etc.]  and  irritant  and 
resolutive  clauses :  But  without  prejudice  to  the  said  feu  charter  and  the  said 
conditions  [etc,  etc]  and  irritant  and  resolutive  clauses  in  all  other  respects. 
— In  witness  whereof. 

This  ought  to  be  reoorded. 
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INFEFTMENT 


Though  in  the  vast  majority  of  cases  infeftmeat  by  direct  registratiou 
is  the  natural  method,  and  no  question  arises  as  to  its  competency, 
there  are,  on  the  other  hand,  cases  in  which  these  questions  do  arise. 
The  three  essential  conditions  for  direct  registration  are : 

1.  The  granter  must  himself  be  infeft. 

2.  The  party  proposing  to  take  infeftment  must  be  a  dispones 
under  the  deed. 

3.  The  deed  must  be  a  special,  as  distinct  from  a  general, 
disposition. 

1.  Gk&ntbh 

To  the  first  rule  there  is  no  proper  exception.  No  doubt  trustees 
in  sequestrations,  liquidators,  tutors,  cuTtUors  bonis,  factors  and  commis- 
Bioners,  and  donees  of  powers,  may  grant  warrants  for  infeftment 
though  not  themselves  infeft,  but  still  the  condition  applies  that,  to 
this  end,  the  bankrupt,  company,  ward,  constituent,  or  donor  of  the 
power,  as  the  case  may  be,  must  be  infeft ;  and,  indeed,  it  will  be 
observed  that  some  of  the  persons  referred  to,  e^.  factors  and  commis- 
soners,  could  not  take  infeftment,  being  merely  hands  for  others,  and 
themselves  holding  no  conveyance  and  no  fee. 

2.  Gkahteb 

Before  a  real  right  can  be  acquired  by  infeftment  it  is  essential 
that  the  person  infeft  shall  be  named  and  identified  in  the  writ  (or 
writ  and  warrant  of  r^istration)  by  which  infeftment  is  taken,  and 
which  is  published  in  the  register  of  sasines.  The  following  cases  may 
be  distinguished : — 

(1)  Di^onees  Nominatim. — This  is  the  ordinary  case  ot  a  con- 
veyance to  A.,  who  is  correctly  described  in  the  deed.  But  assume 
that  there  was  (as  in  the  case  of  testamentary  conveyances  there  very 
well  might  be)  a  grant  simply  to  "  John  Brown,"  without  any  designa- 
tion, would  the  title  be  properly  completed  by  recording  the  deed 
with  a  warrant  on  behalf  of  the  person  claiming  imder  it,  he  being 
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designed  in  the  warrant?  It  is  clear  that  without  evidence  of 
ideDtity  no  third  party  would  be  in  safety  to  rely  on  the  title,  and 
the  hest  evidence  would  be  a  decree  of  the  Ciourt  obtained  in  foro. 
But  it  might  be  impossible  to  obtain  that,  and,  beaidea,  these  matters 
are  apart  from  the  pure  question  whether,  asBuming  that  the  righi 
truly  exists,  the  i^&e  has  been  properly  made  up  by  recording  de  jfiroo. 
On  that  question  it  is  thought  that  the  infeftment  so  taken  is  clearly 
valid,  but  it  is  su^ested  that  after  the  designation  in  the  warrant  of 
r^stration  there  should  be  added,  "  being  the  disponee  named  in 
the  forgoing  deed."  A  very  common  case,  again,  is  a  change  of 
designation  between  the  date  of  the  disposition  and  the  date  of  the 
infeftment.  Thus  it  could  never  be  si^gested  that  there  was  any 
doubt  of  the  validity  of  an  infeftment  which,  without  any  reference  to 
evidence  or  authority,  simply  set  out  both  designations;  and  indeed 
there  seems  no  reason  for  thinking  that  it  would  not  be  equally 
eFFectual  though  one  only  of  the  designations  were  given,  or  that  it 
would  matter  which  that  was.  Then,  to  go  a  step  further,  the  deed 
may  contain  a  vmmg  designation  ;  it  is  thought  this  may  be  corrected 
de  piano  in  the  warrant.  Even  in  the  case  of  an  error  in  name  in  the 
grant,  there  are  casra  in  which  this  would  be  of  no  importance. 
Thus,  suppose  the  deed  refers  to  "  John  Brown "  when  it  ought  to  be 
"  John  James  Brown,"  or  even  vice  versd,  there  is  no  doubt  that  this 
may  be  simply  put  right  in  the  warrant,  or  that,  though  the  warrant 
also  is  wrong,  the  infeftment  is  quite  effectual.  It  is  convenient  here 
to  refer  to  the  case  of  persons  changing  their  names.  A  man  may 
call  himself  anything  he  pleases,  and  may  change  his  name  as  often  as 
he  pleases,^  nor  have  these  changes  any  effect  at  all  on  any  matter  of 
conveyancing.  If  a  man  was  called  and  is  infeft  as  "John  Brown," 
and  now  chooses  to  call  himself  "  John  Smith,"  he  may  grant  any  deed 
affecting  the  property  under  the  latter  name,  or,  for  that  matter, 
under  the  former.  It  will  be  convenient  that  the  deed  should  bear 
some  reference  to  the  change,  e.g.  John  Smith,  otherwise  (or  formerly) 
known  as  John  Brown :  the  name  which  is  to  be  signed  will,  of  course, 
be  put  first. 

(2)  DeBCriptive  Disponeea — These  include  such  cases  as  con- 
veyances to  (a)  "  the  heir  of  A." ;  or  (6)  "  the  children  of  the  marriage 
between  A.  and  B."  ;  or  (c)  "  the  partners  of  the  firm  of  A.,  B.,  &  C.  as 
trustees  therefor " ;  or  {<£)  trustees  to  be  named  by  the  grantor  or 
otherwise,  or  (e)  to  be  appointed  by  the  Court.  Notwitlistanding 
MaedovgalVs  case,  referred  to  on  p.  231,  the  view  is  submitted  that  all 
of  these  may  take  de  piano  infeftment  on  the  conveyance,  provided  they 
be  named  and  designed  in  the  warrant  of  r^istration.  The  warrants 
1  Tbererore  anthority  to  change  name  vill  127  (refiiMd) ;  JohTuton,  1S99,  2  F.  76 
be  refusad  anleu  some  special  reason  osn  be  (grantad).  A  notary  reqtiires  aatboritj  to 
abown  why  the  authority  of  the  Court  should  cliange  name,  BoberUon  thtrhum,  supra. 
be  granted,  RoberUon  Durham,   J  899,  2  F. 
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would  run  in  the  reepective  cases  as  follows,  all  the  parties  being  of 
course  designed : — 

(a)  Begister  on  behalf  of  B.,  the  heir  of  A.,  in  the  register  of  the 
county  of 

(&)  B^^ter  on  behalf  of  C,  D.,  and  E.,  the  children  of  the  marriage 
between  A.  and  B.,  in  the  register  of  the  county  of 

(c)  Begister  on  behalf  of  A.,  B.,  and  C,  the  partners  of  the  firm  of 
A^  B.,  &  C,  and  the  survivors  and  survivor  of  them  as  trustees  and 
trustee  for  the  said  firm,  in  the  register  of  the  county  of 

(d)  Begister  on  behalf  of  A.,  B.,  and  C,  trustees  appointed  by  X. 
to  act  under  the  above  deed  [or  will],  conform  to  deed  of  nomination 
by  him,  dated  ,  and  the  survivors  and  survivor  of  them  as 
trustees  and  trustee  foresaid,  in  the  roister  of  the  county  of 

(e)  Begister  on  behalf  of  A.,  B.,  and  C,  trustees  appointed  to  act 
under  the  above  deed  [or  will],  conform  to  decree  of  the  Lords  of 
Council  and  Seaaion,  dated  ,  and  extracted  ,  and 
the  survivors  and  survivor  of  them  as  trustees  and  trustee  foresaid,  in 
the  roister  of  the  county  of 

In  connection  with  these  last  two  cases,  reference  is  made  to  sec.  3 
of  the  Consolidation  Act,  1868,  which  enacts  that — 

All  codicils,  deeds  of  nomination,  and  other  writinga  annexed  to  or  endorsed 
on  deeds  or  convejances,  or  bearing  reference  to  deeds  or  conveyances  sepa- 
rately granted,  and  decrees  or  declarator  naming  or  appointing  persons  to 
exercise  or  enjoy  the  rights  or  powers  conferred  by  such  deeds  or  conveyances, 
shall  be  deemed  and  taken,  for  tkepurpoee*  of  this  Act,  to  be  parts  of  the  deedM 
or  cenTcyoDCee  to  which  they  severally  relate,  and  shall  have  the  same  efTect 
in  all  respects  aa  to  the  persons  so  named  and  appointed  as  if  they  had  been 
nanied  and  appointed  in  the  deeds  or  conveyances  themselves. 

Vetting. — In  connection  with  such  conveyances  as  to  the  heir  of 
A.,  or  to  the  children  of  a  certain  person  or  marriage,  the  first  thing 
ia  to  determine  who  are  the  favoured  persons  and  at  what  date  they 
take  a  vested  interest.  As  no  one  can  have  an  heir  till  he  himself  in 
dead,  a  conveyance  te  the  heir  of  A.  veate  no  beneficial  right  until  A.'b 
death.'  This  will  be  so  whether  A.  has  (as  ia  the  common  case)  or  has 
not  the  liferent.  The  heir  of  a  marrit^^e  is  ascertained  on,  but  not 
before,  the  dissolution  of  the  marriage.^  But  iu  this  last  case  the 
destination  may  in  certain  cases  be  discharged  by  the  heir-apparent 
(ie.,  the  prospective  heir)  of  the  marrif^e  without  a  vested  interest.^ 
A  conveyance  to  children,  on  the  other  hand,  if  in  unqualified  terms, 
will  give  a  vested  beneficial  right  to  each  chUd  at  birth,  subject  to 
partial  defeasance  in  the  event  of  future  children  of  the  class  coming 
into  existence,  so  as  to  allow  these  also  to  take  an  equal  share.^ 

■  Ftrguum  v.  F.,  1875,  2  R.  627  :  Oallan'a  '  See  Bell,  Convey.  874, 

Tn.  T.  Booli,  1901,  8  F.  1035.  *  Dcntgla^  t.  Tkomtim,  1870,  8  M.  87*. 

■  Maul*,  P»tr.,  1876,  3  R.  831. 
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In  all  these  coses  it  is  assumed  tliat  the  persona  ore  called  » 
disponees  with  or  without  a  liferent  interposed.  If,  on  the  other  band, 
they  are  colled  as  Bubstitutes,  then  they  must  in  all  cases  survive  the 
institute  as  a  condition  of  taking  anything.  The  distinction  is  illus- 
trated hy  the  following  contrasted  cases : — 


To    A.    in  liferent 

only  and  the  heirs  of 

his  marriage  with  B. 
in  fee. 

To  A.  and  the  heirs 
of  his  marriage  with 
B. 


To  A.  in  liferent 
only  and  his  children 
in  fee. 


To  A.  and  B.,8pouBeB, 
in  conjunct  fee  and 
liferent,  for  B.'s  life- 
rent use  only,  and  to 
A.'b  children  in  fea 


C,  the  eldest  son  of  the  manif^,  takes  a 
vested  right  on  the  dissolution  of  the  marriage 
by  his  mother's  death  or  by  divorce,  even 
though  he  should  not  survive  bis  father,  for 
A.  is  a  bare  liferenter  and  C.  is  a  disponee. 

The  marriage  is  dissolved  by  B.'b  death, 
leaving  two  sons,  C.  and  D.  C.  Bubee- 
quently  predeceases  A.  without  issoa  D. 
survives  A.  D.  takes  the  estate  as  heir  of  the 
marriage,  and  as  such  nearest  heir  of  provisioiL 
The  reason  is  that  A.  is  disponee  and  fiai; 
no  one  can  take  after  him  except  as  an  heir 
or  substitute,  for  which  purpose  the  claimant 
must  survive  A. 

Each  child  takes  a  vested  right  at  birth, 
subject  to  partial  defeasance,  so  as  to  allow 
of  children  subsequently  bom  taking  a  share; 
Whether  they  predecease  or  survive  A.  is  of 
no  importance. 

No  child  who  predeceases  A.  takes  anything. 
The  whole  will  go  to  those  of  his  children  who 
survive  him,  subject,  it  may  be,  to  the  amdUio 
si  »n«  liieris. 


(3)  Constructive  Disponees,  i.e.,  nominal  liferenters  who.on  account 
of  the  absence  of  restrictive  words,  are  by  legal  construction  held  to  be 
fiars,  as  in  some  cases  of  deBtinations  to  A.  in  liferent  and  his  children 
or  heirs  in  fee.'  The  first  thing  ia  to  determine  whether  the  "life- 
rent" is  merely  a  liferent  or  is  really  a  fee.  The  presence  of  such 
words  as  "allenarly"  "only,"  or  "alimentary,"  is  conclusive  against 
a  fee,  but  their  absence  does  not  necessarily  lead  to  the  of^naite 
conclusion. 

It  results  from  the  case  of  Netelandi^  and  a.  long  tnin  of  subeequent 
decisions  that  any  collateral  expressions  in  the  deed  showing  an  inteDtion  to 
limit  the  right  of  the  nominal  fiar  [nominal  liferenter  t]  to  an  usufnictuaiy 

'  Fnig'$  Cti,  v.  Eig chUdrim,  1786,  Mor.       Livinjitloiu  t.    WaddOTi  Trt.,  1899,  1  F. 
4262.     APDougall  v.   M'Dougail,   1902,   9      881  (eoutm). 
S.L.T.86fl(p»rent'8cl»iintofiwgii8t»iiied);  "  Naalandtf.SUcKadreK,\7it,i?iX.a. 
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interest,  or  to  Bet  up  a  trust  in  f&Tour  of  the  ohildren,  are  auffioient  to  exclude 
the  coDstructioD  of  the  word  "liferent"  in  the  aense  of  fee.' 

In  Livingstone's  case  the  following  elemente  were  judicially  rwferred 
to  as  supporting  the  restricted  meaning  of  the  word  "  liferent,"  viz. :  (1) 
a  clause  against  aBeignation;  (2)  the  family  scheme  of  which  the 
destination  formed  park  as  evidenced  in  the  same  deed;  (3)  the  introduction 
of  the  *'  liferenter  "  as  fiar  later  in  the  destination ;  (4)  exprese  powers  of 
mana^meut  given  to  the  Uferenter ;  (5)  the  use  of  the  word  "  liferent " 
to  describe  the  right  in  another  part  of  the  deed  "not  a  clause  of 
deetination,"  where  accordingly  it  must  be  taken  in  its  ordinary 
acceptation ;  (6)  the  terms  of  the  precept  to  infeft  A.  in  liferent  and  his 
heirs  in  fee ;  and  (7)  "  this  is  a  provision  in  a  contract  of  marriage  in  favour 
of  the  issue  of  the  marrii^,  and  is  therefore  pactional."  * 

Assuming,  however,  that  the  nominal  liferenter  is  truly  a  fiar,  the 
question  here  is — How  is  he  to  take  infeftment  in  the  fee  ? 

The  rule  is  that  to  complete  the  right  of  fee  conatituted  by  a  oonveyaDoeof 
this  kind  there  must  be  iu  form  at  least  an  infeftment  in  the  fee.  Id  the  oaae 
of  the  liferent  in  the  ptirent  being  unqualified,  an  infeftment  in  favour  of  the 
parent  iu  liferent  and  her  children  or  her  heirs  iu  fee  will  give  an  absolute  fee 
to  the  parent  .  .  .  But  then  if  the  parent  takes  infeftment  in  liferent  only, 
without  any  mention  either  of  the  children  or  of  the  fee,  it  ia  settled  that  uo  fee 
is  efiectually  taken  ^m  the  gi&nter,  but  remains  in  him  on  the  old  investiture.* 
From  this  it  would  appear  to  be  his  Lordship's  opinion  on  the  one 
hand  (1)  that  a  sasine  or  r^istration  on  a  warrant  in  favour  of  the 
parent  "in  liferent"  (though  without  any  laxative  word)  will  not 
feudalize  his  fee,  and  on  the  other  (2)  that  the  parent's  beneficial  fee  will 
be  feudalized  under  a  sasine  or  warrant  in  favour  of  the  parent  in 
liferent  and  the  heir  or  children  in  fee ;  and,  further,  the  didun  may  be 
appealed  to  as  an  authority  for  the  proposition  (3)  that  a  sasine  or 
warrant  on  behalf  of  the  parent  without  reference  to  either  liferent  ot 
fee  will  not  feudalize  the  parent's  fee.  There  is  no  doubt  that  the  first 
of  these  points  correctly  represents  his  Lordship's  opinion,  for  though  he 
says  "  liferent  ouly,"  it  is  clear  from  the  circumstances  of  the  case  that 
he  means,  not  that  the  infeftment  has  any  laxative  word,  but  merely 
that  it  is  "  without  any  mention  "  either  of  the  children  or  of  the  fee. 
His  Lordship's  dictum  will  probably  be  considered  as  conclusive  of  the 
question,  but  at  the  same  time  the  view  is  suggested  whether  its 
application  ought  not  to  he  limited  to  cases  in  which  the  parent  has  only 
a  fiduciary  and  not  a  beneficial  fee.  When  the  fee  is  beneliciul  it  appears 
no  extravagance  to  say  that  the  nominal  liferent  is  construed  to  be  a 
fee,  and  if  that  be  so  in  the  grant,  why  not  also  in  the  infeftment  ?  The 
prior  cases  of  HovXditch*  and  Baratow^  were  fiduciary  fees  only. 

*  Xtinaffitoiu,  *ut>ra,  per  Lord  M'lAren,  at  '  PerLoTdEiiuiear,in£tnR0ib>n<,Btp.SG2. 

p  84S.  '  BoiUdiUh  v.  Spatding,  1B47,  9  D.  1204. 

"  Per  Lord  U'Laren.  '  BartUnc  v.  Steicart,  1SG8,  20  D.  612. 
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Then  Lord  Eoimear's  dietvm  ma7  also  be  accepted  as  making  it  clear 
that  when  under  such  destinations  the  parent  has  in  effect  a  beneScial 
fee,  that  fee  is  feudalised  by  a  sasine  or  warrant  in  favour  of  the  parent 
in  liferent  and  t)ie  childreu  or  heir  in  fee.  But  while  that  is  bo,  it  is 
not  recommended  that  that  form  of  warrant  be  adopted,  for  it  is  dis- 
tinctly unhappy  in  expreasion.     It  is  au^ested  that  the  warrant  m^ht 

Register  on  behalf  of  A.  ae  benefioial  fiar,  in  respect  of  the  destination 
within  contained  in  favour  of  the  said  A.  in  liferent  and  liia  children  [or  heir] 
in  fee,  in  the  register  of  the  county  of 

This  fulfils  Lord  Eiunear's  conditions  by  referring  to  both  fee  and 
children,  but  it  makes  it  quite  express  that  it  is  the  parent  who  has  the 
fee  and  that  the  fee  is  being  feudalised. 

Finally,  it  is  with  deference  suggested  that  it  is  not  clear  that  a 
sasine  or  warrant  in  favour  of  the  parent  simply,  without  making  any 
reference  to  liferent,  fee,  children,  or  taxative  words  would  not  give 
infeftment  to  the  parent  in  the  fee.  The  alternative  view  is  that  a 
general  and  unlimited  infeftment  of  this  sort  should  include  all  and  every 
right  and  interest  which  the  parent  takes  under  the  deed.  Ijut  at  the 
same  time,  when  matters  are  entire,  the  warrant  will,  of  course,  be  framed 
in  the  detailed  form  given  above,  so  aa  to  avoid  this  question. 

(4)  Fiduciary  Pea — Taking  now  the  contrary  case,  assume  that  the 
parent  is  a  bare  liferenter,  the  question  is.  How  are  the  beneficial  fiars 
when  ascertained  to  obtain  infeftment  ?  Here  the  law  has  invented  the 
fiction  of  a  fiduciary  fee  in  the  liferenter  for  the  ultimate  beneficial  fiars. 
This  fiduciary  fee  was  at  one  time  treated  as  a  reality  in  a  trust  capacity, 
and  it  was  laid  down  that  the  proper  way  to  complete  a  title  was  by 
disposition  from,  or  service  to,  the  fiduciary  fiar,'  the  service  being 
special  or  general  accordii^  as  the  fiduciary  fee  had  or  had  not  been 
feudalised. 

It  now  appears,  however,  that  a  disposition  from  the  fiduciary  fiar 
would  not  be  a  valid  way  of  completing  the  title ;  and,  further,  that 
while  service  to  the  fiduciary  fiar,  if  dead,  is  competent,  it  is  merely  a 
declaratory  service  to  establish  propinquity.  Before  going  into  this, 
further  reference  may  be  made  to  the  case  of  Maule,  supra. 

The  destination  was  to  the  spouses  and  the  survivor  in  liferent  only, 
and  to  the  heirs-male,  whom  failing  the  heirs-female,  of  the  marriage  in 
fee.  The  marri^e  was  dissolved  by  the  death  of  the  husband.  The 
Lord  President  (Inglis)  said : 

The  legal  consequence  was  that  the  lirerenters  must  suataiu  a  fiduciary  fee 

for  the  benefit  of  the  expected  real  fiara  when  they  should  be  ascertained.     It 

appears  to  me,  therefore,  that  during  the  subsistence  of  the  marriage  there  was 

such  a  fiduciary  fee  ia  the  spouses  jointly,  but  on  the  dissolution  of  the 

>  Bell,  Conwy.  IIOS. 
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miuri^e,  and  in  the  moment  of  its  diisolutioii,  there  was  awMrbuned  lo  be  an 
heir  of  the  marriage,  who  then  became  the  real  fiar,  and  the  estate  was  vested 
in  her,  and  the  fiduciary  fee  came  to  an  end.  There  was  no  fiduciary  fee  left 
in  the  surrivor  of  the  marriage,  for  the  plain  reason  that  the  fiduoiaiy  fee 
i&  created  by  the  necessity  of  the  Uw,  and  endures  only  so  long  as  the 
necessity. 

Now  this  makes  it  clear  that  a  conveyance  from  the  survivii^  spouse 
would  not  have  given  a  title,  and  it  seems  equally  clear  that  a  service 
to  the  predeceasing  spouse  would  have  carried  nothing.  But  alongside 
Maide's  case  must  be  read  that  of  MacdougaU}  There  was  a  destination 
to  A.  in  liferent  allenarly  and  to  her  children  unnamed  in  fee.  A. 
took  infeftment  in  the  liferent  only.  Un  her  death  the  children  were 
held  entitled  to  a  general  service  as  beira  of  provision  in  general  to  her 
under  the  deed  "  for  the  purpose  of  establishing  Uieir  propinquity  and 
of  obtaining  a  marketable  title."  Without  quoting  the  dkta  in  the  case, 
t^e  following  may  be  deduced  from  it  and  MavU  taken  together:  (1)  a 
purchaaer  from  the  children  would  not  be  bound  to  proceed  without 
production  of  a  service  of  this  kind,  i.e.  under  a  destination  like  that  in 
MacdoiigaU,  for  in  a  case  like  JUaule  it  is  difficult  to  see  to  whom  the 
service  coidd  be  unless  both  spouses  were  dead  ;  (2)  but  there  is  no 
warrant  for  saying  that  the  service  must  be  produced  to  the  notary 
and  set  out  in  the  infeftment,  though,  if  obtained  at  that  time,  it 
naturally  will  be;  (3)  if  the  fiduciary  fee  was  feudalised,  the  service 
will  pro  forma  be  a  special  service,  but  it  is  not  a  true  special  service 
for  (per  Lord  M'Laren)  "I  do  not  think  there  was  [in  the  fiduciary 
fiar]  any  substantial  right  such  as  could  be  taken  up  by  special  service ; " 
(4)  the  children  must  in  substance  take  infeftment  as  dUponeta,  i.e. 
under  the  precept  contained  (now  implied)  in  the  disposition  which 
prescribes  the  destination,  and  not  under  the  precept  implied  in  the 
aervice,  e.g.  a  special  service  recorded  de  piano  would  not  give  a 
good  title ;  and  (5),  as  already  stated,  it  appears  that  a  disposition  by 
the  fiduciary  fiar  wonld  not  give  a  title. 

But  it  must  not  be  assumed  that  the  fiduciary  fee  is  therefore 
useless.  It  appears  that  it  cannot  be  used  towards  feudalising  the 
beneficial  fee,  but  it  ia  most  useful  in  protedirtg  that  fee.  If  and 
when  the  beneficial  fiar  is  in  existence  he  will  take  infeftment,  but  it 
is  manifest  that  it  is  necessary  to  protect  his  right  before  he  is  in 
existence.  This  is  best  seen  in  the  case  of  destinations  by  a  husband 
in  his  marriage  contract  If  he  conveys  an  estate  direct  to  himself  in 
liferent  only  and  the  heir  of  the  marriage  in  fee,  then,  if  the  right  is 
not  somehow  protected  at  once,  the  fee  will  be  exposed  to  the  husband's 
creditors,  for  he  then  remains  undivested  fiar  under  his  prior  infeft- 
ment. Kor  will  infeftment  under  the  marriage  contract  in  favour  of 
the  husband  in  the  liferent  only  be  sufficient  to  protect  the  fee,  for  he 
1  IMO,  S  F,  89. 
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then  stil  remains  undivested  quoad  the  fee.*  Nor  is  the  caae  esBentially 
difierent  thotigh  the  conveyance  in  the  marri^e  contract  is  by  a  third 
party,  only  in  that  case  it  will  he  the  third  party's  creditors  who  may 
come  into  competition.  The  solution  in  both  cases  lies  in  the  feudal- 
ising of  the  new  fiduciary  fee  which  the  law  invents  in  the  husband's 
person  for  behoof  of  the  heir  of  the  marrit^.  This  infeftment  is  validly 
taken  by  recording  the  deed  with  a  warrant  of  r^istration  in  such 
terms  as — 

Begister  on  behalf  of  A.  in  liferent  for  his  liferent  use  only,  and  for 
behoof  of  the  heir  of  the  marriage  in  fee. 

While  thia  secures  the  end  aimed  at,*  it  has  given  rise  to  a  doubt 
whether,  notwithstanding  MaiUe's  caae,  it  will  thereafter  be  open  to  the 
heir  of  the  marrif^  to  take  infeftment  de  piano  in  the  beneficial  fee. 
"Where  infeftment  (ie.  in  the  fiduciary  tee)  has  been  so  taken,  the 
precept  is  exhausted,  and  there  seems  to  be  no  mode  of  making  up  the 
heir's  title  unless  by  adopting  one  of  these  above  mentioned,"  i.e.  service  to 
or  conveyance  by  the  fiduciary  fiar.*  But  it  is  submitted  that  this  doubt 
ia  without  foundation.  It  is  common  ground  that  the  heir  is  a  dis- 
ponee.  It  follows  that  there  can  be  no  "exhaustion  of  the  precept" 
till  the  heir  is  infeft  But  it  is  also  common  ground  that  he  has  not 
been  infeft,  for  his  infeftment  is  the  object  in  view.  In  this  connection 
it  will  be  observed  that  the  warrant  above  su^^ested  directs  r^:istru- 
tion  on  behalf  of  A.  (1)  in  liferent  only,  and  (2)  for  behoof  of  the  heir 
in  fee.  An  alternative  form  of  expression  would  be  on  behalf  of  (1)  A. 
in  liferent  only,  and  (2)  the  heir  in  fee.*  The  latter  form  certainly  looks 
like  an  infeftment  in  the  heir's  person,  but  that  cannot  be,  for  at  the 
time  supposed  there  is  no  heir,  and  there  can  be  no  infeftment  in  a 
person  unborn  or  unascertained.  The  true  view  is  that  the  conveyance 
contains  three  branches,  namely  (1)  the  liferent,  (2)  the  ultimate 
beneficial  fee,  and  (3)  a  temporary  fiduciary  fee,  which,  though  not 
expressed  in  the  instrument,  the  law  constructs  out  of  the  two  other 
elements.  It  follows  that  until  all  three  are  feudalised  the  precept  is 
not  exhausted,  and  therefore  it  is  submitted  that  the  rule  of  MavU's 
case  applies  whether  or  not  the  fiduciary  fee  may  have  been  feudalised. 
But  here,  equally  as  when  the  fiduciary  fee  has  not  been  feudalised, 
Maodougcdl's  case  shows  that  service  is  competent  to  prove  propinquity 
and  that  a  purchaser  is  entitled  to  require  it  Ae  between  the 
alternative  forms  of  warrant  in  such  cases  in  order  to  feudalise  the 
fiduciary  fee,  the  first  form — in  favour  of  the  liferenter  for  behoof  of 
the  heir — was  objected  to  in  Barrow's  caae,  hut  it  wae  held  good,  and 
Hope  (Ld.  J.-Cl.)  observed :  "I  am  not  sure  that  this  is  not  the  best 
and  most  It^cal  and  consistent  way  of  executing  such  a  precept." 

1  Bovidiiah  t.  Spaiding,  1847,  9  D.  1204  ;  ^  Dr.  Uowbny  io  Hendr^'a  SlyUa,  155. 

Lord  Kinueu,  in  LivingsUme,  mpra,  p.  2S8.  '  Lord  Ejnnear,  in  LivingtUme,  at  p.  S52. 

>  Barttmo  t.  Slewari,  1SE8,  20  D.  612. 
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It  is  sabmitted  that  this  is  the  better  view,  for  it  avoids  the  apparent 
nullity  of  taking  infeftment  in  favour  of  non-eziatent  perBons ;  it  leaves 
nntOQched  that  part  of  the  grant  which  will  afterwards  be  feudalised 
when  these  persons  come  into  existence  and  take  the  r^ht;  and  it 
expressly  recognises  that  what  is  meantime  being  feudaUsed  is  some- 
thing which  is  not  within  the  four  comers  of  the  grant  per  eaytregrum, 
but  is  deduced  therefrom  by  l^al  construction. 

It  is  MBumed  that  these  rules  will  operate  whoever  is  liferenter 
under  the  grant,  whether  the  parent  of  the  fiar  or  not.*  But  suppose 
there  is  no  liferenter  at  all,  as  would  be  the  case  in  a  direct  testamentary 
conveyance  to  the  heirs  of  A.  ?  Again,  even  if  there  be  a  liferenter,  is 
he  bound  to  accept  the  fiduciary  fee  and  to  allow  it  to  be  feudalised  ? 
aud  might  that  be  done  by  those  interested  on  behalf  of  the  fiar 
without  his  consent  or  any  communication  with  him  ?  If  any  such 
difficulties  arise,  it  is  suggested  that  the  remedy  will  he  to  apply  to  the 
Court  for  an  appointment  of  a  factor,  in  exercise  of  the  nobiU  offidum,  if 
necessary,  who  could  take  infeftment  so  as  to  protect  the  fee. 

(5)  Oonditional  Disponees. — These  are  of  two  classes,  usually 
distinguished  as  proper  and  constructive  conditional  diaponeee  or  in- 
stitutes. In  a  testamentary  conveyance  "  to  A.  if  I  shall  die  without 
heirs  of  my  body,"  A,  is  a  proper  conditioual  disponee;  whereas  in  a 
similar  conveyance  "  to  the  heirs  of  my  body,  whom  faihng  to  A.,"  A. 
will  be  a  constructive  conditional  disponee  if  the  testator  leaves  no 
descendanta  The  difference  is,  that  under  the  former  grant  A.  is  the 
first  fiar  called  under  the  deed;  if  the  grantor  leaves  an  heir  of  his 
body,  the  heir  takes  the  estate,  but  not  under  the  deed,  which  contains 
no  grant  in  his  favour ;  and  in  that  case  A.  can  never  take  the  estate, 
even  though  the  heirs  of  the  granter's  body  should  subsequently  become 
extinct,  for  he  is  either  immediate  disponee  oi. nothing.  Under  the 
other  grant,  "  to  the  heirs  of  my  body,  whom  failing  to  A.,"  A.  is  calleil 
only  after  the  heirs  of  the  body ;  if  an  heir  of  the  body  survive  the 
grantor,  the  heir  takes  the  estate,  and  takes  it  under  the  deed ;  but  even 
then,  if  the  heirs  become  extinct  and  if  the  destination  is  not  altered,  A. 
will  take  the  estate  as  substitute  heir  of  provision  under,  the  deed.  If, 
however,  under  the  above  destination  the  granter  should  leave  no  heir  of 
his  body,  A.  then  steps  forward  in  the  order  of  the  grant  and  takes  the 
estate  as  disponee  or  institute.  A  simple  instance  is  a  testamentary 
conveyance  to  A.,  whom  failing  to  B.  If  A.  predecease  the  testator, 
B.  takes  the  estate  as  immediate  disponee.  Similarly,  if  the  grant  were 
to  A,  whom  failing  to  B.,  whom  failing  to  C,  and  if  A.  and  B.  both 
predecease  the  testator,  C.  takes  the  estate  as  immediate  disponee. 
Put  shortly,  every  substitution  implies  a  conditional  institution  in  the 
event  of  the  original  immediate  disponee  and  prior  substitute  or  sub- 
stitutes, if  any,  failing  to  take  a  vested  right. 

■  Edmond  t.  S.'t  Tr.,  1SS8,  1  F.  154  ;  Loid  Low,  Bt  )i.  ISB. 
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At  one  time  very  confiicting  views  were  held  as  to  the  maonec  in 
which,  in  these  cases,  the  person  who  takes  the  estate  ought  to  com- 
plete his  title ;  and  in  the  result  it  came  to  this,  that  if  he  wished  to  be 
certain  that  his  title  was  duly  made  up,  he  required  to  serve  as  heir 
both  to  the  granter  of  the  conveyance  and  al^o  to  the  person  or  persons, 
one  or  more,  standing  prior  to  himself  in  the  destination.'  But  these 
doubts  were  finally  cleared  away,  and  the  whole  matter  placed  firm  and 
clear  on  principle,  in  the  case  of  Eidehison?  Lord  President  Inglis 
there  deUvered  two  dida  as  the  judgment  of  the  Court.     The  one  was : 

When  by  a  moriU  caiua  undelivered  diepoaition  the  conveyance  is  directly 
to  A.  nominatim,  whom  failing  to  B.,  and  A.  predeceases  the  granter,  B.  takes 
aa  conditional  institute,  and  not  as  heir  either  of  A.  or  of  the  granter. 

The  other  diidum  was : 

When  one,  by  Moriis  coma  conveyance  in  the  ordinary  form,  dispones  to 
the  heirs  of  his  body,  or  the  heira-male  of  his  body,  whom  failing  to  a  person 
named,  the  person  so  named  (there  being  uo  heirs  of  his — the  granter's — body 
then  ezisting)  is  conditional  institute ;  and  if  no  heirs  of  the  body  of  the  gtHnter 
come  into  existence,  or,  existing,  predecease  him,  the  condition  is  purified,  and 
the  person  named  is  on  the  death  of  the  granter,  without  quahfication  or 
oonditioD,  disponee,  and  as  such  is  entitled  to  use  the  eiecutory  clauses  of  the 
disposition  for  the  purpose  of  feudalising  his  right  as  disponee  without  service 
or  declarator. 

The  last  clause  deals  directly  with  the  completion  of  title,  and 
shows  that  it  is  sufficient  in  such  cases  to  record  the  disposition 
(assuming  that  it  contains  a  special  conveyance),  with  a  warrant  of 
r^istration,  and  that  without  any  reference  to  evidence  of  the  facts, 
or  even  the  facta  themselves,  on  which  the  title  depends.  At  the 
same  time  it  is  recommended  that  the  warrant  should  run  as 
follows : — 

Register  on  behalf  of  A.  [dengned\  as  disponee  and  institute  under  the 
foregoing  deed,  the  granter  having  died  without  heirs  of  his  body,  in  the 
renter  of  the  oounty  of 

Or,  i^in : 

Begister  ou  behalf  of  B.  ['lesigned],  as  disponee  and  inctitute  under  the 
foregoing  deed — A,  who  was  therein  named  as  original  disponee,  having  pre- 
deceased the  granter — in  the  raster  of  the  county  of 

Assumii^  that  the  deed  is  not  a  special  but  a  general  disposi- 
tion, there  will  of  course  require  to  be  a  notarial  instrument,  but  that  in 
no  way  affects  the  successor's  title  as  a  dispones. 

Further,  it  will  be  observed  that  in  the  second  didvm  above 
quoted,  the  exact  expressions  used  might  be  supposed  to  leave  some 
doubt  whether  it  applied  if,  at  the  time  when  the  will  was  made,  the 

>  B«I1,  Convey.  IIM.  *  BuUhUtm  t.  B.,  1873,  11  M.  22B. 
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granter  had  issue  in  life  who  subeequeotly  predeceased  him.  But  it  is 
clear  that  in  that  case  the  law  is  the  same :  the  will  has  no  operation 
at  all  until  the  granter's  death ;  he  can  have  no  heir  until  he  is  dead  i 
there  must  be  some  disponee  under  the  grant,  and  it  can  be  no  one  but 
the  person  called  on  the  failure  of  iieirs  of  the  body. 

3.  Thb  Peopkbty 

The  third  condition  precedent  to  inteftment  by  direct  r^jistration, 
as  stated  on  p.  225,  is  that  the  deed  shall  be  a  special,  as  distinct  from 
a  general,  disposition.  This  condition  stands  in  a  different  position 
from  the  two  others,  and  it  is  necessary  to  prevent  any  misunder- 
standing. If  the  first  condition,  namely,  the  infeftment  of  the  granter, 
be  absent,  then,  in  order  to  infeft  the  grantee,  it  is  necessary  to  trace 
bach  the  title  to  the  last  infeftment.  If,  again,  the  second  condition, 
namely,  that  the  person  seeking  infeftment  is  a  disponee,  be  not  present, 
then  the  right  must  be  transferred  to  him  by  a  new  title,  e.g.  a  service. 
But  if  these  conditions  be  present,  and  all  that  is  absent  is  a  particular 
(or  sufficient)  description  in  the  grant,  then  all  that  may  be  involved  is, 
not  that  in  point  of  title  it  is  necessary  to  go  either  to  older  titles, 
or  (in  any  proper  sense)  to  expede  new  ones,  but  simply  that  the  full 
(or  a  sufficient)  description  shall  be  introduced,  and  that  is  accouiplished 
by  using  a  notarial  instrument  instead  of  direct  registration  of  the  deed. 
Id  the  instrument  the  granter's  infeftment  is  set  out,  but  not  fur  the 
sake  of  going  back  to  the  grant  contained  in  it,  but  simply  for 
the  sake  of  the  description  and  (it  may  be)  burdens.  But  the  only 
disposition  (i.e.  grant)  which  is  founded  on  is  that  made  by  the  testator, 
and  the  legatee's  position  as  a  disponee  is  in  no  way  affected. 

Two  questions  may  arise,  namely  (1)  what  is  such  a  description 
as  will  be  sufficient  of  itself  alone  ?  and  (2)  when  the  description  is 
not  of  that  nature  (or  even  when  it  is),  there  is  the  question  as  to  the 
identity  of  what  is  referred  to  in  the  will  with  the  property  described  in 
the  granter's  infeftment. 

The  second  of  these  questions  is  dealt  with  in  its  appropriate 
place  under  NotarieO  Instruments,  p.  361.  But  on  the  first  question 
it  must  not  be  too  hastily  assumed  that  a  notarial  instrument  is  necessary. 
Thus  there  can  be  no  doubt  that  a  gift  or  bequest  of  "  my  house,  1  King 
Street,  Ediubui^b,"  would,  so  far  as  description  goes,  warrant  direct 
r^istratdcm  without  any  notarial  instrument,  though,  if  the  charter  con- 
tained an  obligation  to  refer  to  burdens  under  pain  of  nullity,  there 
ought  on  that  separate  ground  to  be  an  instrument  in  order  to  get  those 
burdens,  or  a  sufficient  reference  to  them,  into  the  new  infeftment. 
See  also  Lord  Trayner's  opinion  in  Murray's  case ' ;  and  it  is  possible  to 
go  stilt  further  and  imply  the  statement  that  the  property  described 
more  or  less  indefinitely  is  the  property  of  the  seller.* 

>  Mwrag'i  Tr.  v.  Wood,  1387,  14  K.  S6S.  *  UuOiMon  t.  Qtmrntti,  1003,  G  F.  448. 
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Ab  to  what  constitutea  a  Bpecial  diapoeition  the  following  i 
may  be  quoted  from  Lord  Deaa  in  Smiih,^  though  he  waa  the  minority 
in  that  case : — 

No  particular  form  of  descriptioD  is  necessary  to  couBtitute  a  special  dia- 
position.  All  that  is  essential  ia  that  the  subjects  shall  be  described  in  such 
a  manner  as  to  be  capable  of  identificatioo,  and  if  that  is  done,  it  ia  a  matter 
of  no  importance  whether  the  description  he  long  or  short.  The  particularity 
of  the  description  may  be  of  importance  in  removing  disputes,  as  when  the 
question  is  about  bouadaries  ....  but  the  length  or  minuteness  of  the 
description  cannot  affect  the  question  whether  the  disposition  is  a  special 
disposition  and  a  good  warrant  for  infeftment. 

In  that  case  the  description  was  in  eSect  as  follows : — 

All  and  Whole  my  whole  estate  heritable  and  moveable,  including  my 
estate  heritable  and  moveable  under  my  father's  will,  calculated  to  be  of  the 
value  of  £2600,  which  £3600  includea  the  house  properties  in  Castle  Street, 
Fraserburgh,  occupied  by  A,,  B ,  and  C. 

Held  (Lord  Deaa  dissenting)  that  this  was  not  a  special  dispositioD, 
the  ground  of  judgment,  however,  being  not  that  the  properties  were 
not  sufficiently  identified,  but  that  they  were  not  conveyed  at  all,  but 
were  mentioned  merely  to  show  the  then  aaaeta  of  the  father's  estate 

What  Eegi8TEK? 
For    certain  details,    see    p.  277 ;    and    as    to   burgage    holding, 
see  p.  341. 

Continuity  of  Teust  Imfkftment 
This  is  sometlmea  secured  by  means  of  incorporation  under  Act  of 
Parliament   or   Eoyal   Charter.     But  without  incorporation  the  aame 
benefit  has  been  conferred  under  certain  clrcumBtances.    The  statutory 
provisions  are : 

1,  Consolidation  Act,  1868  (s.  26).  If  the  property  of  any 
religious  or  educational  body  be  taken  in  name  of  office-bearers,  or  of 
"  truatees  appointed,  or  to  be  from  time  to  time  appointed,  or  of  any 
party  or  parties  named  in  such  conveyance  or  leaae,  in  trust  for "  the 
body,  and  the  title  (if  not  leaaehold)  be  frndalised,  the  result  ia  to  give  a 
completed  title  to  their  successors  in  office  for  the  time,  "  and  that  with- 
out any  transmiaaion  or  renewal  of  the  investiture  whatsoever,  anything 
in  such  conveyance  or  lease  contained  to  the  contrary  notwithstanding." 

2,  1874  Act,  8.  45.  When,  under  a  trust  conveyance  of 
heritable  property,  the  office  of  trustee  is  conferred  upon  "  lie  holder 
of  any  place  or  office,  or  proprietor  of  any  estate,  and  his  successors 
therein,"  and  the  title  has  been  feudalised,  "any  person  subeequgntly 
becoming  a  trustee  by  appointment  or  aucce^on  to  the  place  or  office 

^  SmiA  V.  WaUace,  ISes,  S  H.  204. 
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or  estate,"  has  "a  valid  uid  complete    title  by  infeftmeut  .... 
without  the  neceeaity  of  any  deed  of  conveyance  or  other  procedure." 
Comparing  these  two  eoactmente,  we  see — 

1.  The  1868  Act  is  limited  to  rel^ous  and  educational  bodies ;  the 
I874  Act  ia  not. 

2.  The  1874  Act  is,  as  regards  the  tniBteeship,  limited  to  those  cases 
in  which  the  truateeship  is  conferred  upon  "  the  holder  of  any  place  or 
office,  or  the  proprietor  of  any  estate " ;  the  1868  Act  is  not  so 
limited.  Thus  a  title  is  taken  to  A.,  fi.,  and  C.  as  trustees  for  a 
specified  congregation ;  they  all  die ;  under  the  1868  Act  their 
successors  in  office, "  appointed  in  the  manner  provided  or  referred  to 
in  such  conveyance  or  lease,  or  if  no  mode  of  appointment  be  therein 
set  forth  or  provided,  then  in  terms  of  the  rules  or  r^pilations  of  such 
congr^ation" — have  a  completed  title.  Of  course  evidence  of  the 
appointment  may  be  required,  e.g.  an  extract  from  a  minute  of  meeting, 
duly  certified. 

3.  The  1868  Act  expressly  includes  leaseholds.  The  1874  Act  does 
not  mention  leasehold,  and  its  terms  are  applicable  to  feudal  property 
only. 

4.  The  1868  Act  is  to  have  effect  notwithstanding  any  contrary 
declaration  in  the  title;  the  1874  Act,  on  the  other  hand,  does  not 
operate  unless  the  title  contains  an  express  destination  to  successors. 

Both  Acts  agree  in  requirii^  an  initial  recording  of  title  as  the 
condition  rf  their  operation  in  the  case  of  feudal  property. 

Leaseholds  have  the  benefit  of  the  1868  Act  without  recording. 
And  see  p.  200  as  to  certain  entail  feus  and  leases. 

Infeethbkt  ex  pTffpriis  tnunibus 
See  sec  15  of  the  1868  Act.    The  form  of  warrant  of  r^istra- 
tioD  is — 

Blister  on  behalf  of  A.  [huabaad]  in  the  register  of  the  county  of 
,   and  also  ex  propriit  manilntt  on  behalf  of  B.,  wife  of  the 
said  A.,  io  liferent  [or  ai  the  case  may  be\ 

The  warrant  must  be  signed  by  the  husband  himself,  and  not  by 
an  agent  The  expression  "  in  liferent "  occurs  in  the  form  of  warrant 
but  the  statute  says  nothing  about  liferent ;  and  the  words  "  or  as  the 
case  may  be,"  which  occur  in  the  schedule,  express  a  power  of  varia- 
tion. For  instance,  it  might  be  "in  liferent  after  his  death  in  the 
event  of  her  surviving  him "  {which,  indeed,  is  most  probably  what 
would  be  usually  intended),  or  it  might  be  in  security  of  an  annuity 
of  £50  for  her  lifetime  after  his  death,  in  the  event  of  her  surviving 
him,  and  in  either  case  there  might  be  a  restriction  to  viduity. 

It  is  recommended  that  this  form  of  infeftment  should  not  be  adopted. 
If  the  simpler  form  of  warrant  be  adopted,  namely,  "  in  liferent,"  there 
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will  be  an  immediate  question  whether  the  wife's  liferent  begins  at 
once  or  is  postponed  to  her  husband's  death  and  contingent  on  her 
surviving  him.  Again,  even  though  words  should  be  introduced  into 
the  warrant  purporting  to  make  the  liferent  alimentary  (as  it  is  most 
desirable  it  should  be),  these  will  apparently  be  ineffectual  to  protect 
the  right,  seeing  that  there  is  no  trust.'  The  object  in  view  can  be 
better  carried  out  either  by  embodying  the  r^t  of  the  wife,  or  of  ft 
trustee  for  her,  in  gremio  of  the  deed,  or  by  having  a  separate  deed 
by  the  husband  in  favour  of  the  wife  or  of  a  trustee  for  her. 

SORTIVOBSttIP   InPEFTUEMT 

When  survivorship  ia  expressed  or  implied  between  disponees,  and  it 
takes  effect,  no  service  or  other  procedure  is  necessary  in  order  to  give 
the  survivor  a  feudalised  title  to  the  whole.*  Thus  it  A.  and  B.  be  infeft 
under  a  disposidon  to  them  and  tite  survivor,  then  if  A.  die  and  the 
Stirvivorship  operate  in  favour  of  B.,  he  has  a  completed  title  to  the  whole. 
To  this  end  it  is  unnecessary  that  the  survivorship  be  referred  to  in  the 
warrant  of  registration,  but  the  better  practice  is  to  do  so.  It  is  assumed, 
however,  that  A.  and  B.  have  taken  infeftment  under  one  warrant  of 
r^istratiou.  If,  on  the  contrary,  each  had  taken  infeftment  under  a 
separate  notarial  instrument,  or  even  under  two  warrants  of  r^stra- 
tion,  it  might  be  necessary  to  re-record  or  to  expede  a  new  notarial 
instrument,  setting  out  in  either  case  the  fact  of  survivorship ;  but  even 
if  this  view  be  correct,  it  does  not  of  course  imply  that  a  service  is 


When  survivorship  is  implied  as  among  trustees,  as  in  the  ordinary 
case  it  is,  it  operates  upon  the  infeftment  whether  it  be  inserted  in  the 
conveyance  or  notarial  instrument  and  in  the  warrant  of  r^istration, 
or  only  in  one  of  them,  or  in  neither.^ 

N0N-TRAN8iaS3IBILITY   OP  LlFBREKT   InPEFTMENTS 
The  peculiarity  is  that  the  assignee  of  a  liferent  cannot  be  infeft. 

This  was  fully  dealt  with  in  a  case*  in  which  A.,  who  was  entitled  to 

the  liferent  of  a  landed  estate  under  a  will,  aas^ed  his  right  to  B. 

B.  then  claimed  that  the  trustees  should  give  him  a  feudal  title  to  the 

liferent.    Lord  Curriehill  dealt  with  the  claim  thus : 

He  says  he  ia  entitled  to  have  a  feudal  title  to  the  lands  themselveB.     Now 

I  do  not  think  that  such  a  right  is  possible.     I  do  not  think  that  even  if  A. 

had  himself  been  infeft  as  a  Uferenter,  that  right  could  possibly  have  been 

'  Murray  v.  ISacfaHane't  Tn.    1896,  22  '  Oordon't  Tr$.  v.  SffliiUon,  1851,  18  D, 

B,  B27.  1381  ;    Findlay,   etc,  Petra.,   186S,   17  D. 

»  Brydon'i  Tn.  v.  B.'$  c.  b,,  1898,  25  R.  lOH  ;    Onatld'a  Tr$.   v.    City  of   OUagow 

708,  per  Lord  M'Lann.    (The  «estioii  p«pera  Bank.  1879,  6  R  461. 

■hoT  that  the  mrrivQiBhip  wu  not  in  the  '  Ktr'i  Tn.  v.  Jtutia,  1868;  3  11.  627  ; 

wanant  of  regiatntion.)    BisMtl  v.  Waiktr,  Stair,  2,  6,  7  ;  Ersk.,  2,  9.  41. 
17M,  Mot.,  vou  Deathbed,  A{i.  No.  2. 
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assigned  to  his  asNgneea,  because  id  the  law  of  Scotland  snoh  a  liferent  rig^t 
is  intnuiBiniBBible.  It  cannot  be  oommimicated  or  conveyed  in  any  way 
whatever.  It  ie  nnquestionable  law  that  it  cannot  be  assigned,  and  no  peraon 
except  the  original  liferenter  can  be  infeft  in  the  liferent. 

Though  there  are  certain  expressions  in  the  authorities  quoted  which 
appear  to  go  further  than  the  proposition  that  the  assignee  cannot  be 
infeft,  and  to  affirm  that  there  can  be  no  assignation,  it  is  quite  clear  that 
as  a  practical  question  it  goes  no  further  than  the  Impossibility  of  infeft- 
meut.  Apart  from  that  speciality,  the  whole  benefit  of  the  liferent  may 
be  assigned  either  absolutely  or  in  security,  assuming  that  it  is  not 
]nrotected  aa  alimentary.  Thus,  in  the  very  case  from  which  the  above 
ditiwm  is  quoted,  the  assignee's  title  received  full  effect  in  virtue  of 
the  intimation  of  it  to  the  testamentary  trustees ;  that  is  to  say,  the 
difficulty  does  not  arise  except  only  in  those  cases  in  which  the  liferenter 
is  actually  infeft    The  following  cases  therefore  are  safe  : — 

1.  Trust  Liferent. — Any  transaction,  whether  by  sale  or  security, 
relating  to  a  liferent  right  enjoyed  throi^h  trustees,  whether  the  estate 
be  heritable  or  moveable  or  both.  The  usual  case  is  that  the  liferenter 
is  not  entitled  to  require  the  trustees  to  give  him  a  direct  title. 

2.  Tru^  continued. — But  even  if  the  liferenter  could  demand  a  direct 
title  from  the  trustees,  still  if  be  do  not  make  the  demand,  the  difficulty 
will  not  arise  bo  long  as  the  trustees  hold  the  title,  and  it  may  be 
arranged  that  they  shall  do  so  just  with  this  object.  If  the  trustees  agree, 
they  ought  clearly  to  have  an  absolute  indemnity  from  the  liferenter  or 
his  assignees  or  both.  If,  on  the  other  hand,  the  trustees  decliue  to 
continue  to  act,  it  may  be  possible  to  arrange  for  other  trustees  being 
appointed  really  representing  the  liferenter. 

Further  it  is  su^sted  that  the  following  cases  are  also  safe  from 
the  rule,  though  for  quite  different  reasons. 

8.  Purchases. — An  absolute  assignation  of  the  liferent  right,  though 
granted  by  a  liferenter  holding  by  direct  infeftment.  The  ground  of 
this  suggestion  is  that  under  the  circumstances  the  assignee  must  at 
once  intimate  to  all  the  tenants,  enter  into  possession,  begin  to  uplift 
all  the  rents,  and  all  future  leases  and  missives  of  let  will  be  granted  by 
him.  It  accordingly  appears  that  as  a  practical  question  the  title  is  safe 
enough.  The  assignation  will  also  be  recorded.  It  will  of  course  contain 
a  special  description. 

4  Real  hwrden. — When  the  right  is  the  liferent  of  a  real  burden,  for 
in  that  case  it  appears  that  the  recording  is  not  feudal  infeftment. 

5.  Leases. — When  the  I'ight  is  a  liferent  of  a  recorded  lease,  and  for 
the  same  reason.  It  will  be  remembered  that  if  the  creditor  enter  into 
possession,  he  incurs  liability  to  the  landlord.  As  to  questions  of  com- 
petition, see  p.  355,  This  liability  will  in  most  cases  prevent  any 
security  over  an  unrecorded  lease,  for  then  it  arises  at  once  without 
other  V 
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It  thus  appears  that  the  difficulty  arifling  from  the  imposaibility  of 
infefting  an  aaa^ee  of  a  liferent  is  practically  limited  to  securities  over 
liferents  constituted  by  infeftment  The  diEference  between  the  case  ol 
a  security  and  the  case  of  a  purchase  is,  that  in  the  former  case  the 
creditor  may  not  intend  or  desire  to  enter  into  possession.  He  may  no 
doubt  give  intimation  to  all  the  t«nant3  (though  that  will  often  be 
objectionable),  but  even  so  there  remains  the  difficulty  of  subsequent  and 
successive  changes  of  tenancies.  In  order  to  get  over  this  the  following 
are  the  su^^ested  courses : — 

1.  The  creditor  may  actually  enter  into  possession,  let  the  property, 
and  draw  the  rents,  accounting  from  time  to  time  to  the  debtor.  The 
objection  to  that  is,  that  the  creditor  will  incur  all  the  liabilities  attaching 
to  the  possessor  and  manager  of  heritable  property,  e.g.  to  the  superior, 
taxing  and  rating  authorities,  the  tenants,  and  the  public. 

2.  Without  entering  into  possession  an  arrangement  may  be  made 
that  the  missives  of  let  by  the  debtor  shall,  so  long  as  the  security 
subsists,  contain  such  clauses  as  the  following : — 

The  tenant  occepte  intimation  of  the  bond  and  assignation  in  security  for 
£  granted  by  the  landlord  in  favour  of  X.,  dated  and  reootded 

in  the  division  of  the  general  register  of  sasines  for  the  county  of  on  , 

bat  the  tenant  is  to  be  entitled  to  pay  the  rent  to  the  landlord  unless  and 
until  he  shall  have  received  notice  to  the  contrary  in  writing  from  the 
said  X. 

The  creditor  can  call  for  production  of  the  missives  from  time  to  time 
in  order  to  satisfy  himself  that  they  are  satisfactory. 

3.  The  security  deed  may  be  framed  as  a  grant  of  an  annuity  by  the 
debtor  to  the  creditor,  to  be  uplifted  by  the  latter  forth  of  the  liferent 
and  the  rents  and  profits  thereof,  and  (without  prejudice),  an  assignation 
of  the  liferent  itself.  It  may  be  that  this  form  is  sufficient  to  evade 
the  very  tecliuical  rule  as  to  the  impossibility  of  infefting  an  assignee 
in  the  liferent.  The  annuity  is  a  new  right  not  before  in  existence,  and, 
as  regards  that  part  of  the  deed,  it  is  in  the  annuity  and  not  in  the 
liferent  that  the  assignee  is  infeft.  The  amount  of  the  annuity  will,  at 
least,  give  a  reasoaable  mai^in  over  tlie  annual  sum  required  for  the 
service  of  the  loan,  including  interest,  and  life  and  fire  premiums,  and 
instalment  of  principal  if  intended. 

4.  In  whatever  form  the  deed  be  prepared,  and  whatever  else  may  be 
done  in  order  to  complete  the  security,  the  deed  will,  of  course,  be 
recorded  in  the  register  of  sasines  q}uiidu.m  valeai.  There  is  at  least 
room  for  the  contention  that  the  liferent  being  a  right  of  and  relating 
to  heritable  estate,  the  recording  is  equivalent  to  intimation.^ 

■  Edmond  v.  Aberdeen  Magi.,  1858,  3  Mocq.  US. 
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Clause  of  Direction 
See  1868  Act,  a.  1 2.    The  form  of  clause  is— 


And^I  direct  to  be  recorded  in  the  register  of  ganoes  the  part  of  thia  deed 
from  its  commeucemeut  to  the  words  on  the 

line  of  the  page,  and  also  the  part  [specify  each  part  in  the-  satne 

tray} 

Or, 

And  I  direct  the  whole  of  this  deed  to  be  recorded  in  the  roister  of 
saainee  with  the  exception  of  the  part  [or  parts,  as  the  case  may  fie,  epecifying 
aa  above  the  part  or  parts  exct-pt'-d]. 

Without  this  claiiBe  there  is  no  way  of  recording  part  only  of  the 
deed,  except  by  expeding  a  notarial  instrument.  But,  on  the  other 
hand,  the  insertion  of  the  clause  does  not  tie  one  down  to  using  it;  for 
it  is  still  optional  to  record  the  whole  deed  with  an  ordinary  warrant. 
Indeed,  if  the  clatxse  is  to  be  used,  it  must  be  expressly  referred  to  in 
the  warrant  thus : 

Register  the  above  deed,  in  tenns  of  the  clause  of  direction  therein  con- 
tained, on  behalf  of  A.  in  the  roister  of  the  county  of 

But  it  is  not  correct  to  say  that  the  clause  of  direction,  once 
inserted,  may  be  ignored.  Its  insertion  secures  that  there  shall  not  be 
placed  on  record  less  than  (1)  what  is  in  the  clause  directed  to  bo 
recorded,  (2)  the  clause  itself,  and  (3)  the  testing  clause.  This  results 
from  the  following  enactments  in  sec  12  of  the  Act : — 

1.  If  the  clause  of  direction  be  not  referred  to  in  the  warrant,  tbo 
keeper  of  the  register  records  the  whole  deed. 

2.  If  the  clause  be  refeiTed  to  in  the  warrant,  the  keeper  records 
(1)  the  parts  directed,  (2)  the  clause  of  direction,  (3)  the  testing 
claiise,  and  (4)  the  warrant  of  registration. 

3.  If  the  deed  be  followed  by  a  notarial  instrument,  no  part  or 
parts  of  the  deed  directed  to  be  recorded  shall  be  omitted  fiom 
the  instrument  Care  will  be  required  in  framing  notarial  instmmenta 
in  order  to  see  that  this  provision  is  complied  with.  The  question  will 
be  what,  in  each  case,  is  covered  by  the  words  "  directed  to  be  re- 
corded "  ?  Kif.,  do  they  include  the  .clause  of  direction  and  testing 
clatise  ?  That  will  depend  on  bow  the  clause  of  direction  has  been 
framed.  These  notarial  instruments  should  be  rare.  If  the  disponee 
take  infeftment,  this  provision  would  of  course  have  no  application  to 
any  notarial  instrument  completing  the  title  of,  e.g.,  his  general  dis- 
ponee ;  but  it  would  be  otherwise  if  the  first  disponee  were  uninfef t. 

Care  is  required  in  the  use  of  clauses  of  direction.  An  obvious 
error  is  to  omit  to  record  some  part  of  the  deed  which  is  required  to 
make  sense  of,  or  to  explain,  the  part  directed  to  be  recorded.  Thus 
there  may  be  references  to  persons  whose  designations  are  in  this  way 

16 
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omitted  from  the  record,  and  other  errors  of  the  like  nature.  But, 
further,  in  the  case  say  of  securities,  care  must  be  taken  to  omit  none  of 
the  obligations ;  and  it  is  su^eeted  that  all  the  clauBes  which  ordinarily 
occur  in  a  bond  should  appear  on  the  reglBter,  and  the  same  as 
regards  powers  given  to  the  creditor  with  reference  to  the  heritable 
property ;  for  it  is  only  fair  that  postponed  creditors  should  be  able  to 
ascertain  from  the  record  the  nature  and  incidents  of  the  prior 
security. 
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SUBSEQUENT  ALTERATIONS  OF  REDDENDO 

The  following  are  the  most  common  ways  In  which  changes  are  made 
in  the  reddendo : — 

1.  Allocation  of  feu-duty. 

2.  Allocation  of  taxed  casualty. 

3.  Converflion  of  grain  feu-duty  to  annuaLmoney  payment. 

4.  Commutation,  of  carriages  and  services  to  money  paymeut 

5.  Redemption  of  casualties  for  a  lump  sum. 

6.  Commutation  of  casualties  to  annual  money  payment. 
Necessary  Oonsents. — The  matter  of  principle  to  be  kept  ia  view 

is,  that  a  change  in  the  relation  between  the  two  estates  of  superiority 
and  property  cannot,  except  by  statutory  authority,  be  made  without 
the  consent  of  the  parties  interested  in  both  estates.  There  are  aome 
exceptions,  and  these  are  mentioned  below,  but  the  rule  requires  the 
following  consents,  viz.  (1)  superior,  (2)  all  parties  holding  securities  over 
the  superiority,  (3)  vassal,- and  (4)  all  parties  holding  securitiea  or 
other  rights  over  the  property.  This  is  sufficiently  obvious ;  but  still, 
except  as  r^ards  the  superior,  it  is  apt  to  be  forgotten  or  overlooked. 

Creditors  on  the  Superiority. — In  order  to  ascertain  these,  a  search 
over  the  superiority  estate  would  be  necessary.  .It  appears  clear  that 
their  consents  are  not  necessary  in  case  of  commutation  of  casualties  to 
an  annual  money  payment,  and  the  same  may  be  assumed  as  r^ards 
commutation  of  carriages  and  services,  and  conversion  of  grain  to  money 
feu-duties. 

Vassals. — The  point  here  is,  that  when  part  only  of  the  feu  is  being 
dealt  with,  it  may  be  necessary  to  have  the  consent  not  only  of  the 
proprietor  of  that  part  but  of  the  whole  feu.  Thus,  in  dealing  with  this 
part  of  the  subject,  attention  may  be  confined  to  the  matter  of  allo- 
cation. Suppose  two  houses  erected  on  one  feu,  with  a  common  feu- 
duty;  if  the  superior  allocates  leas  than  half  of  the  feu-duty  on  A.'s 
house  without  the  consent  of  B.,  the  owner  of  the  other  house,  it  is 
obvious  that  B.  will,  if  possible,  contend  against  the  superior  that  he  has 
been  prejudiced  and  is  not  liable  to  pay  more  than  one-half  of  the  feu- 
duty.    Even  if  what  is  allocated  on  A.'s  house  be  an  equal  half,  the 
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facta  may  be  auch  as  to  permit  of  B.  still  objecting  that  one-half  ia  more 
than  he  oi^ht  to  have  been  left  to  pay.  The  practical  rule  to  be 
deduced  is  to  require  if  possible  that  the  whole  feu-duty  shall  be  allo- 
cated at  one  time,  which  is  important  also  for  the  separate  reason  stated 
below ;  or  at  any  rate  to  see  a  search  over  the  whole  property,  and  the 
terms  of  the  deeds  granted  on  the  sale  of  parts.  But  indeed  it  is  not 
clear  that  the  superior's  allocation  can  prejudice  the  non-consenting 
part  owner.  The  su^estion  that  it  might  have  that  effect  implies  that, 
as  between  A.  and  B.,  A.  could,  either  by  the  terms  of  the  deeds  or 
otherwise,  have  been  compelled  to  pay  more  than  the  sum  allocated  on 
hia  property  by  the  superior.  If  that  be  the  fact,  this  liability  of  A.  to 
B.  cannot  be  discharged  by  the  act  of  the  superior.'  True,  it  will  prevent 
B,  being  placed  in  the  superior's  shoes,  and  will  leave  him  with  a  mere 
personal  claim,  but,  as  appears  below,  that  is  apparently  his  strict  l^al 
position ;  and  if  so,  then  the  allocation  has  not  prejudiced  him.  But  at 
any  rate  this  operates  injustice,  and  may,  besides,  involve  the  superior  in 
much  trouble  and  e}[pen6e.' 

Creditors  over,  and  others  interested  in,  the  Property. — Here,  ^ain, 
attention  may  be  confined  to  the  matter  of  allocation.  That  those 
consents  are  necessary  is  obvious  from  the  coiisiderations  that  the  allo- 
cation cannot  be  made  without  the  consent  of  the  vassal,  and  he  cannot 
^ve  that  consent  if  he  has  parted  with  part  of  his  interest,  e.g.,  to  a 
creditor.  Further,  anything  else  would  open  the  door  to  great  injustice. 
Take  the  case  of  a  loan  over  a  small  part  of  a  large  feu  with  a  heavy 
cumulo  feu-duty.  Of  course  the  counsel  of  perfection  is,  not  to  enter 
into  such  a  transaction  without  an  allocation.  But  assume  that  that 
has  been  dispensed  with.  The  loan  may  yet  be  reasonably  safe  on  the 
basis  of  a  rateable  incidence  of  the  feu-duty  over  the  whole  feu.  But  if 
the  superior,  at  the  request  of  the  debtor-proprietor,  but  without  the 
consent  of  the  bondholder,  may  allocate  the  whole  or  a  large  part  of  the 
feu-duty  on  the  part  of  the  feu  which  is  charged  with  the  debt,  then  the 
whole  security  for  the  debt  may  be  swept  away.  No  doubt  it  is 
perfectly  true  that  there  are  many  things  which  an  owner  may  do  as 
against  his  mortg^ee  without  the  latter's  consent,  but  there  appears  no 
authority  for  saying  that  this  is  one  of  them. 

Allocation  op  Fku-duty 
This  has  a  double  meaning,  namely,  (1)  an  allocation  as  gainst  the 
superior,  and  (2)  an  allocation  as  among  the  vassals  inter  se. 

1.  ALLOCATION   A3  AGAINST   SUPERIOR 
Risks. — No  Allocation;    Vassal's  Misk, — It  is  unnecessary  to   em- 
phasise the  importance  of  having  an  allocation  from  the  point  of  view 
of  any  one  purchasit^  or  lending  on  the  security  of  part  of  the  subjecte 

■  But  see  Lord  Eincairne;  in  Nelson's  Trs.  v.  PiUtan,  190S,  11  S.  p.  T.  No.  lOi.     - 
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contained  in  the  charter.  Attention  may,  however,  be  directed  to 
t-wo  considerations,  namely,  (1)  that  even  if  the  remainder  of  the  fen- 
duty  be  well  secured  by  buildings,  there  is  always  the  risk  of  these 
being  burned  down,  in  which  case  the  liability  for  the  eunrnlo  feu-duty, 
in  the  absence  of  an  allocation,  may  become  a  real  and  serious  matter ; 
and  (2)  that  if,  in  the  absence  of  an  allocation,  a  part  proprietor 
ahould  have  to  pay  more  than  his  own  share  of  the  feu-duty,  he  is 
not,  apart  from  stipulation,  entitled  to  an  assignation  of  the  superior's 
remedies  for  recovery,  the  result  being  that  he  may  have  to  rank  as 
an  ordinary  creditor  on  the  Hoquestrated  estate  of  the  proprietor  of 
the  other  part  of  the  property.^  The  judgment  to  this  effect  was 
pronounced  in  the  face  of  a  vigorous  protest  by  Lord  Shand,  and  it  is 
submitted  that  it  is  not  well  founded.  It  shows  the  great  import- 
ance of  the  clause  which  was  often  inserted  in  writs  by  progress,  to 
the  effect  that  while  the  feU-duty  stated  for  the  particular  part  of  the 
property  was  say  £5,  that  was  without  prejudice  to  the  superior's 
remedy  against  that  part  for  the  cumido  feu-duty  of  say  £50 ;  but  that 
if  the  larger  liabiUty  should  be  enforced,  the  superior  ahould  be  under 
obligation  to  assign  to  the  vassal  his  rights  and  remedies  for  recovery 
of  the  feu-duty  beyond  the  vassal's  own  share. 

(2)  Allocaiwn;  Superior's  Eisk. — From  this  point  of  view  the  only 
real  risk  arises  in  case  of  the  destruction  or  partial  destruction  of  the 
property.  Take  the  case  of  total  destruction.  In  the  absence  of  an 
allocation  the  superior's  claims  rank  first  ou  whatever  building  is  re- 
erected,  and  on  every  part  of  it,  and  though  it  should  be  left  incomplete. 
It  is  evident  that  in  the  same  case  the  position  will  be  very  different  if 
there  have  been  allocations  on  each  separate  storey.  The  chief  practical 
consideration  is,  that  satisfactory  tire  insurance  in  the  superior's  name 
primo  loco  ought  to  be  a  sine  qua  non  of  allocation  or  power  of  allocation. 
Relation  of  Allocation  to  Irritancy  oh  non  sol.  can. — ^This  is 
brought  into  important  prominence  by  the  decision  of  Lord  Low  in 
Nelson's  Trs.  v.  Tod.^    Several  cases  may  be  distinguished : — 

1.  Where  all  the  few^uty  is  allocated  expresaly  by  the  superior,  or 
under  powers  conferred  by  him.  Here  it  is  clear  that  as  each  proprietor 
is  free  from  proceedings  on  account  of  non-payment  of  the  other  parts 
of  the  total  original  feu-duty,  so  each  is  subject  to  irritancy  for  non- 
payment of  his  own  allocated  part  only. 

2.  WTiere  there  is  no  aUocaiion  binding  on  the  superior.  Apparently 
the  result  is  that  the  irritancy  can  be  enforced  only  if  the  total  original 
feu-duty  is  unpaid  for  two  years,  and  that  the  action  is  incompetent 
gainst  a  part  owner  merely  because  his  part  feu-duty  as  apportioned 
amongst  the  proprietors  irUer  se  is  unpaid  for  that  period. 

'  Otiihrit,  ttc.  y.  Smith,  1880,  8  E,  107.       assignation  implied  under  a.  4  of  the  1874 
See  the  casa  of  Wentyu,  infra,  p.  268,  which       Act  in  tho  oases  to  which  it  applies. 
was  not  qaoted  io  OvOvrie :  also  tha  statntorj  >  1»02,  9  S.  L.  T.  No.  30e. 
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3.  WAere  part  is  allocaied  and  part  not. — Ag  regards  the  allocated 
part,  the  result  is  as  in  No.  1.  As  r^ards  the  nnallocated  part,  the 
reault  is  not  bo  clear.  Lord  Low  was  wilhng  to  "aasume"  that  the 
position  was  the  same  as  in  No.  2,  with  the  important  exception  that 
payment  of  the  allocated  part  would  not  bar  the  action  aa  regards  the 
unallocated  part.  It  is  obvious,  however,  that  there  may  be  a  question 
as  to  the  soundness  of  this  exception. 

The  decision  in  Nelson's  case  has  even  more  important  results,  goii^ 
apparently  the  length  of  holdii^  that  an  irritancy  cannot  be  brought 
against  a  proprietor  who  is  entered  only  by  force  of  the  1874  Act,  but 
qtuerel 

HOW  ALLOCATION  CONSTTrUTBD 

(1)  Statutory  Memorandum  by  Superior. — Sec.  8  of  the  1874 
Act  provides  that  the  vassal  may 

either  before  or  after  the  deed  in  his  fnvour  is  recorded  .  .  .  obtain  a 
meDiorandum  endorsed  thereon  in,  or  as  nearly  as  may  be  iu,  the  form  of 
Sched.  D.  .  .  ,,  and  the  allocation  contained  in  auob  mcmoranduui  shall  be 
binding  on  all  having  interest,  provided  always  tlial  such  allocation  shall  not 
prejudice  or  affect  the  rights  of  heritable  creditors  who  are  not  parties  thereto. 
The  difficulty  which  is  felt  on  this  enactment  is,  whether  the  alloca- 
tion is  effectual  (gainst  singular  successors  and  future  creditors  in  tlie 
superiority  if  it  is  not  recorded.  It  is  thought  that  the  only  answer 
which  the  terms  of  the  section  admit  of  is  in  the  affirmative.  No 
doubt  this  is  opposed  to  the  system  of  preference  by  r^istration, 
and  the  result  is  also  to  cause  some  inconvenience.  But,  in  the  first 
place,  the  words  "  either  before  or  after  the  deed  in  his  favour  is 
recorded,"  though  not  absolutely  inconsistent  with  the  separate 
recording  of  a  minute  of  allocation,  are  such  that  the  use  of  them  is 
hardly  conceivable  if  the  meaning  is  not  that  the  recording  of  the 
allocation  is  immaterial.  In  the  second  place,  it  appears  clear  that 
the  "  heritable  creditors  "  mentioned  in  the  section  must  be  the  existing 
creditors,  for  future  creditors  could  not  possibly  be  parties  to  the 
allocation ;  and  besides,  if  it  had  meant  future  creditors,  it  would 
not  have  been  limited  to  them,  but  would  have  embraced  the  future 
holders  of  absolute  titles  also,  i.e.  singular  successors  in  the  superiority. 
It  is  therefore  submitted  that  the  proper  view  is,  that  if  the  allocatioo 
is  granted  after  the  recording  of  the  vassal's  title,  and  is  endorsed 
thereon,  registration  of  the  allocation  is  not  necessary  to  make  it 
"binding  on  all  having  interest,"  including  creditors  and  singular 
successors,  excepting  creditors  holding  recorded  securities  at  the  date 
of  the  allocation  who  do  not  consent.  If,  however,  the  allocation  is 
written  on  the  deed  before  the  deed  is  recorded,  or  if  the  allocation  is 
by  a  separate  deed,  and  not  in  the  form  of  an  annexed  memorandum, 
it  will  of  course  be  recorded.     And,  indeed,  it  is  recommended  that 


3,t.zcd_,CjOO<^lc 


ALLOCATION  OF   PEU-DDTY  247 

in  all  cases  the  vassal  should  have  the  allocation  recorded  whenever 
and  however  it  ia  granted.  The  expense  is  trifling,  and  all  complication 
Ib  avoided.  Ia  practice  the  expense  is  often  reduced  to  a  minimum  by 
having  one  common  minute  of  allocation  dealing  with  all  the  houses 
in  a  tenement  or  in  several  tenements.  But  from  the  point  of  view 
of  an  intending  purchaser,  or  lender  on  the  security,  of  the  superiority, 
it  must  be  assumed  that  there  may  be  allocations  which  the  records 
do  not  show. 

The  memorandum  is  to  be  signed  by  "  the  superior  of  the  lands, 
or  his  commissioner."  These  last  words  are  probably  intended  to  apply 
to  a  commissioner  for  a  proprietor  holding  wide  general  powers  of 
management,  but  the  safer  construction  is  to  Umit  them-  to  a  com- 
missioner with  express  power  to  grant  allocations,  though  no  doubt 
that  denies  them  all  efifect. 

There  is  a  danger  in  relying  upon  an  agreement  to  allocate,  but 
without  an  actual  allocation,  for  the  agreement  may  not  be  enforceable 
if  there  should  be  any  default  on  the  vassal's  part  regarding  the  remainder 
of  the  feu.* 

(2)  By  Vassal  imder  Power  in  Charter.— Charters  frequently 
contain  powers  to  the  vassal  to  allocate  on  certain  terms.  Care  must, 
however,  be  taken  to  see  that  these  clauses  do  not  mean  that  on  certain 
terms  the  superior  will  allocate ;  but  the  word  "  allocate  "  can  only  mean 
an  ullocaLion  which  will  be  efTectual  against  the  superior,  for  otherwise 
the  power  would  be  meaningless,  as  being  unnecessary.  The  terms  of 
the  power  must  he  observed :  thus  a  power  to  allocate  on  "  selling  "  will 
not  authorise  an  allocation  in  a  bond.  And  there  is  this  further  difficulty, 
that  the  purchaser  of  a  part  of  the  property  may  not  be  able  to  a^ertain 
that  the  whole  eumulo  feu-duty  has  been  duly  allocated  and  exhausted. 
No  doubt  the  contrary  is  very  unlikely  to  happen ;  but  still  the 
purchaser  may  not  be  able  to  obtain  evidence,  in  which  case  his  course 
is  to  obtain  a  direct  allocation  by  the  superior,  even  if  he  has  to  pay  for 
it  himself. 

(3)  By  Ebchaustion. — What  ia  here  referred  to  is  the  case  of  say 
a  charter  of  a  piece  of  ground  for  the  erection  of  four  villas,  ciimtdo 
feu-duty  £40:  the  superior  allocates  £10  on_each  of  three  of  the 
villas;  the  result  apparently  is  that  from  the  necessity  of  the  case,  and 
by  a  process  of  exhaustion  of  the  remainder  of  the  feu-duty,  the  fourth 
villa  has,  or  is  in  the  same  position  as  if  it  had,  an  allocated  feu-duty 
of  £10.  It  may  be  said  that,  as  regards  the  proprietor  of  the  fourth 
villa,  the  three  allocations  are  res  inter  alios.  That  is  not  at  all  clear 
in  view  of  the  common  charter ;  and  besides,  however  that  may  be, 
there  can  be  no  doubt  that  the  practical  effect  is  as  above  stated. 
The  chief  importance  of  it  Itcs  in  the  matter  of  augmentation  of 
feu-du^  as   a  condition   of   allocation.     That  augmentation   may  be 

'  MitchtlVa  Trs.  v.  Oalloway's  TVs.,  1903,  3  F.  612. 
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loBt  ae  r^ards  the  fourth  villa.  There  ia  also  the  point  of  irritancy 
ob  non  sol.  can,  as  mentioned  above.'  The  euperior'a  remedy  is  to  refuae 
to  allocate  at  all  until  he  is  requested  to  do  so  altc^ether. 

Superior's  Power. — Take  the  case  of  trustees  or  an  heir  in 
|Ki8session  of  an  entailed  estate  obtaining  power  to  feu  at  a  certain 
rate  of  feu-duty  ■per  acre.  In  the  first  place,  it  appears  clear  that 
this  condition  as  to  rate  muBt  be  observed  in  each  charter ;  that  is  to 
say,  that  under  a  power  to  feu  two  acres  at  or  over  £20  per  acre,  it 
ia  no  reason  for  feuing  the  first  acre  at  £15  that  the  second  acre  is  to 
be  feued  at  £25,  nor  even  vice  versd.  But,  in  the  second  place,  assuming 
that  one  of  the  acres  has  been  validly  feued  for  £20,  miiat  the  raiio 
of  feu-duty- be  observed  down  through  any  allocation  of  that  feu-duty  ! 
Would  an  allocation  of  £4  on  a  quarter  acre,  part  of  the  feu,  be 
valid  ?  It  is  known  that  a  valuable  opinion  has  been  expressed  to  that 
ofTect,  but  it  is  thought  to  be  erroneous. 

Augmentation. — It  is  very  common  to  require  an  augmentation 
ns  a  condition  of  granting  an  allocation.  The  reason  is,  the  additional 
trouble  of  collection.  If  the  charter  contain  any  clause  as  to  alloca- 
tion, it  will  stipulate  for  the  augmentation  if  intended  to  be  chained. 
If  there  is  no  clause  in  the  charter,  it  ia  open  to  the  superior  to  allocate 
or  not ;  and  if  he  does,  then  to  make  such  conditions  as  he  chooBes, 
including  augmentation.  Sec  8  of  the  1874  Act  and  relative  Sched.  D 
refer  to  an  augmentation.  They  contain  no  stipulation  as  to  interest, 
nor  as  to  the  superior's  remediCB  for  recovery,  both  of  which  matters 
are  dealt  with  in  the  case  of  an  annual  sum  payable  in  commutation  of 
casualties  (sec.  17,  Sched.  G).  But  from  the  nature  of  the  payment, 
as  being  an  augmentation  of  the  original  feu-duty,  it  is  clear  that 
the  payment  is  feu-duty,  that  interest  will  rim  if  interest  is  stipulated 
in  the  charter  on  the  original  feu-duty,  and  that  the  superior  has 
the  same  remedies  for  recovery  as  in  the  case  of  the  original  feu-duty. 
Briefly,  it  is  the  original  feu-duty,  only  increased. 

But  suppose  that,  when  the  proprietor  obtains  an  allocation  with 
an  augmentation,  his  part  of  the  property  is  burdened  with  a  heritable 
security,  and  that  the  creditor  is  not  a  party  to  the  allocation.  Can 
the  alimented  feu-duty  rank  as  efiectual  gainst  the  security  ?  It  is 
thought  that  it  cannot.  No  doubt  the  section  states  that  "the 
allocation  shall  be  binding  on  all  havii^  interest";  but  this  is  a 
question  not  of  the  allocation  but  of  the  augmentation.  The  section 
concludes  with  the  enactment  already  referred  to,  "  that  such  allocation 
shall  not  prejudice  or  affect  the  rights  of  heritable  creditors  who  are  not 
parties  thereto  "  ;  which,  however,  it  is  thought  is  intended  to  apply  to 
subsisting  securities  over  the  superiority,  and  not  over  the  property.  The 
ground  of  the  opinion  above  expressed  rather  is,  simply  that  the  security 
comes  on  record  prior  to  the  additional  feu-duty,  and  is  not  affected  by 
'  P.  245,  tupra. 
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it  according  to  the  ordinary  rules  of  priority.  It  is  plain  that  this 
would  be  BO  as  regards  any  other  changes  of  teaure  or  conditions  which 
might  be  effected  by  a  charter  of  novodamus  recorded  after  the  security 
(see  p.  223).  No  doubt  the  creditor  will  usually  be  very  glad  to  claim 
the  benefit  of  the  allocation,  even  with  -the  aifgmontation,  and  he  could 
not  approbate  and  reprobate  the  memorandum  of  allocation.  But  this 
may  not  always  be  so ;  thus,  if  the  remainder  of  the  cumulo  feu-duty 
ia  duly  allocated  on  other  partB,  the  creditor  may,  as  explained  on  p.  247, 
be  in  the  position  of  benefiting  by  an  allocation  of  neceBsity,  without 
reference  to  the  memorandum. 

Total  Belief  of  Part  of  Subjects. — It  is  often  desired  to  put  the 
whole  feu-duty  on  c«rtaih  parts  of  the  property,  so  as  to  have  the 
remainder  of  the  property  free  of  feu-duty.  It  is  necessary  to  keep 
in  mind  that  the  nature  of  the  holding  cannot  be  changed  except  by 
a  charter  of  novodamus.  Therefore  it  is  not  recommended  that  a 
nominal  sum  be  placed  on  the  latter  property,  "  payable  if  asked  only." 
It  appears  a  sufficient  and  effectual  method  to  augment  the  original 
feu-duty  to  such  an  extent  as  is  desired,  plua  (and  at  any  rate  to  tlie 
extent  of)  a  farthing  sterling :  to  allocate  the  whole  augmented  feu- 
duty,  less  the  farthing,  upon  the  other  parts  of  the  property,  and  then 
to  allocate  the  farthing  on  the  part  intended  to  be  held  free,  with  a 
clause  (if  thought  worth  while)  to  the  effect  that  interest  is  not  to  run, 
and  that  no  proceedings  for  recovery,  or  in  respect  of  non-payment,  are 
to  be  taken  except  after  six  months'  written  notice  to  the  proprietor. 
An  alternative  form  is  a  discharge  of  feu-duty  as  r^ards  the  part  in 
question,  but  that  seems  hardly  appropriate,  and  is  not  recommended. 
If  anything  more  is  wished,  the  method  is  by  a  charter  or  charters  of 
novodamus.  In  any  case  the  document  or  documents  will  be  recorded. 
The  casualties  may  also  require  to  be  dealt  with.  If  they  are  untaxed, 
they  must  either  be  redeemed,  or  there  must  be  a  charter  of  novodamus, 
which  should  expressly  declare  that  no  casualties  are  to  be  payable. 

Stamp. — If  there  is  no  augmentation,  the  stamp  is  sixpence.  If 
there  is  an  augmentation,  it  is  sixpence  for  the  allocation,  and  convey- 
ance on  sale  duty  on  the  capitalised  value  of  the  augmentation,  according 
to  the  amount  of  augmentation  which  will  become  payable  within 
twenty  years  next  after  the  dat«  of  the  allocation.  But  there  is  an 
exception  in  the  special  case  mentioned  on  next  page. 

2.   ALLOCATION   AMONG  THK   VASSALS   inter  se 
This  is  not  properly  an  alteration  of  the  reddendo,  but  it  is  con- 
veniently introduced  here. 

It  is  obvious  that  whenever  a  proprietor  sells  a  part  of  the  property 
held  by  him  imder  a  charter,  the  contract  between  seller  and  purchaser 
as  to  incidence  of  the  feu-duty  ought  to  be  expressed  in  the  disposition. 
It  will  be  kept  in  view  that  if  the  result  of  several  allocations  is  that 
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the  property  is  all  conveyed,  but  the  feu-duty  not  exhausted,  serious 
complications  will  ensue. 

Total  Relief  of  Part. — Instead  of  a  proper  allocation,  what  ia 
intended  may  be  that  the  seller  should  relieve  the  purchaser  of  the 
whole  feu-duty,  or  vice  vefsd.  In  these  cases  there  will  be  an  express 
obligation  of  relief,  the  amount  of  feu-duty  will  be  specified,  the 
purchaser  will  sign  the  deed  if  he  is  to  be  the  relieving  party,  and  ib 
seems  appropriate  that  the  feu-duty  and  obligation  of  relief  should  be 
declared  real  burdens  upon  the  lands  conveyed,  or  the  seller's  remaining 
lands  (the  latter  being  shortly  identified),  as  the  case  may  be. 

Better  still,  of  course,  is  a  deed  by  the  superior  (see  p.  249). 

If  no  Allocation. — It  sometimes  happens'  that  a  part  of  a  property 
is  disponed  but  nothing  is  said  as  to  incidence  of  feu-duty.  If  the 
disposition  is  silent,  it  may  be  a  question  whether  any  advertisement, 
particulars,  or  missives  could  be  looked  at  (see  p.  302).  But  the  actings 
of  parties  might  be  available  and  competent  to  show  what  theii  tene- 
ment really  was.  If  not,  it  is  thought  that  in  the  case  of  land  the 
incidence  would  be  in  proportion  to  the  respective  extenla.  Where  that 
criterion  is  not  available — as  in  the  case  of  houses  in  a  tenement — it 
ia  difficult  to  see  what  test  could  be  applied  except  equality  as  amongst 
the  houses. 

Seller  also  Superior. — If  the  seller  is  also  the  superior,  holding 
both  fees  on  separate  titles,  there  may  be  either  (1)  a  memorandum 
written  on  the  deed  and  signed  by  him  qua  superior,  or  (2)  the  clause  of 
apportionment  in,  gremio  of  the  deed  may  have  to  be  granted  by  him, 
"  as  seller  and  also  as  superior."  In  the  latter  case  the  stamp  duty  is 
merely  the  conveyance  on  sale  duty  on  (1)  the  price  and  (2)  the 
augmentation  if  any ;  the  6d.  agreement  stamp  is  not  chafed. 

Allocation  of  Taxed  Casualty 

If  the  superior  is  to  allocate  the  feu-duty,  he  will  also  expressly 
allocate  any  taxed  casualty,  such  as  a  duplicand.  It  rather  appears, 
however,  that  the  allocation  of  feu-duty  implies  an  allocation  of  the 
duplicand. 

As  regards  allocation  among  the  vassals  irUer  se,  it  Is  quite  clear 
that  if  the  incidence  of  the  feu-duty  is  settled,  that  will  also  be  the  rule 
in  regard  to  duplicands. 

It  does  not  appear  necessary  to  refer  to  any  allocation  of  v/niasced 
casualties.  If  the  feu-duty  is  allocated  by  the  superior,  there  can  be 
no  question  as  to  allocation  or  non-allocation  of  untaxed  casualties. 
The  relief  is  a  double  of  the  allocated  feu-duty,  and  the  composition  is 
the  rental  of  the  part  at  the  property,  under  the  usual  deductions, 
including  the  allocated  feu-duty. 

Some  further  questions  regarding  casualties  and  duplicands  may  he 
referred  to  here : 
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1.  UnaUoeaied  fevr-diUy ;  mitaxed  easuatties. — It  is  clear  (1)  that  a 
8ing:ular  successor  in  part  of  the  ten  cannot  be  required  to  pay  composi- 
tion for  more  than  hie  own  part,  and  (2)  that  the  acceptance  of  this  does 
not  infer  an  allocation  of  the  feu-duty,  though  that  has  in  practice  been 
contended.  But  (3)  what  about  an  heir's  casualty  of  relief  ?  That  is 
double  the  feu-duty.  But  in  a  question  with  the  superior  there  is  only 
one  feu-duty,  viz.,  the  cumulo  amount.  Can  the  superior  enforce  that  i 
and  if  so,  can  he  ever  enforce  a  casualty  against  the  vassal  in  any  other 
part  of  the  feu  ?  The  usual  practice  is  to  take  a  double  of  the  unallo- 
cated feu-duty  of  the  part,  and  that  again,  it  is  thought  to  be  clear,  infere 
no  allocation  of  the  feu-duty. 

2.  UnaUoceUed  fev^dviy ;  Duplicavds  on  death  and  on  transfer. — This 
raiaee  substantially  the  same  question — when  a  duplicand  becomes  due 
from  a  part  vassal — and  the  practice  is  the  same. 

3.  Vnailocated  feu-dviy ;  Duplicands  at  fixed  periods. — The  difference 
here  is  that  the  duplicand  for  the  whole  falls  due  at  one  time,  and  the 
superior  can  avoid  all  questions  by  insisting  on  receiving  the  full  amount 
in  one  cheque. 

4.  Jiedemptian  (see  p.  258). 

MEMOftANDUM  OF  ALLOCATION  ENDORSED,  WITHOUT 
AUGMENTATION 

The  pruportioD  of  the  original  feu-duty  of  £20  allocated  upon  the  lauds 
[or  subjects,  or  subjects  in  the  first  place,  or  ae  the  cage  may  be]  within 
disponed  is  hereby  fiied  at  XIO.  A.  B.,  Superior. 

THE  SAME,  WITH  AUGMENTATION 

The  proportion  [as  above,  to  the  end,  and  add'\  with  £\  of  augmentation, 
making  a  total  of  £11. 

A.  B.,  Superior. 

MINUTE  OF  ALLOCATION  ON  ALL  THE  HOUSES  IN  A 
TENEMENT,  WITH  AUGMENTATION 

I,  A.,  immediate  superior  of  the  subjects  feued  out  conform  to  feu-charter 
granted  by  me  in  favour  of  X.,  dated  ,  and  recorded  in  the  division 

of  the  general  roister  of  sosinee  for  the  county  of  Edinburgh  on  : 

Considering  that  on  part  of  the  said  subjects  there  has  been  erected  the 
tenement  of  houses  I,  2,  and  3  Y.  Street,  Edinbui^h,  consisting  of  two  main- 
door  houses  I  and  3  Y.  Street,  and  three  flats  above  entering  by  2  Y.  Street, 
each  of  said  three  flato  containing  two  bouses:  Further  considering  that 
ouder  the  said  feu-charter  there  is  payable  an  annual  feu-duty  of  £26,  lOs., 
with  an  additional  sum  of  £53  at  the  term  of  Whitsunday  191S  and  every 
nineteenth  year  thereafter  over  and  above  the  feu-duty  of  the  year,  with 
interest  and  penalties  respectively  as  therein  stipulated :  Further  coDsidering 
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that  I  have  been  requested  to  allooate  the  eaid  feu-duty  of  £26,  lOe,,  with  an 
nugmentation  of  £1,  lOs.,  making  a,  total  fcu-dutj  of  X28,  and  also  the  addi- 
tiooal  payments  with  corresponding  augmentation,  thus  making  each  eiimido 
additional  payment  amount  to  £56,  upon  the  said  respective  houses  and 
pertinents  in  manner  after  mentioned,  and  that  in  consideration  of  the  swd 
augmentations  I  have  agreed  to  do  so :  Therefore,  in  the  first  place,  I  declare 
that  the  proportion  of  the  original  feu-duty  and  augmeDtatioD  allocated  on 
the  said  respective  housee  and  pertinents  is  hereby  fixed  aa  follows,  namely : — 

ifaiti-doors 

1.  No.  I  y.  Street,  five  pounds      .  .  .  £5 

2.  No.  3  Y.  Street,  hve  pounds      ...  5 

Common  Stair  No.  2  ¥.  Street 

3.  East  half,  first  flat,  four  pounds 

4.  West  half,      do,,      four  pounds 

5.  East  half,  second  flat,  three  pounds 

6.  West  half,         do.,       three  pounds 

7.  East  half,  third  flat,  two  pounds 
S.  West  half,      do.,       two  pounds 

£28 

with  penalties  and  interest  in  each  case  as  stipulated  in  the  said  feu-charter ; 
And,  in  the  second  place,  I  declare  that  the  proportion  of  tho  said  original 
additional  sums  and  augmentation  thereof  allocated  on  the  said  respective 
houses  and  pertinents,  is  hereby  fixed  in  each  case  at  double  the  amount  of 
the  said  respective  allocated  feu-duties  over  and  above  the  feu-duty  of  the 
year,  with  penalties  and  interest  as  aforesaid. — In  witness  whereof. 

THE  SAME,  WITH  CONSENT  BY  HERITABLE  CREDITOR 

I,  A.,  immediate  superior  [as  above,  to  end,  and  wld] :  And  I,  ]J.,  heritable 
creditor  over  the  superiority  or  dominium  dired,um  of  the  said  subjects, 
conform  to  bond  and  disposition  by  the  said  A.  in  my  favour  for  the  sum 
of  £1000,  dated  ,  and  recorded  in  the  said  division  of  the  general 

register  of  sasines  on  ,  consent  to  and  confirm  these  presents. 

THE  SAME,  INTENDED  TO  RELIEVE  PARTS  OF  THE  SUBJECTS 

I,  A.,  immediate  superior  [as  on  p.  251,  to  "stipulated"] :  Further  con- 
sidering that  I  have  been  requested  to  allocate  the  said  feu-duty  of  £26,  10b., 
with  an  augmentation  of  £1,  10s.  O^d.,  making  a  total  feu-duty  of  £28,  Os.  0|d., 
and  also  the  additional  payments,  with  corresponding  augmentation,  thus 
making  each  aimvlo  additional  payment  amount  to  £56,  Os.  Id.,  upon  the 
said  respective  houses  and  pertinents  in  manner  after  mentioned,  and  that  in 
consideration  of  the  said  augmeutations  I  have  agreed  to  do  so :  Therefore, 
in  the  firgt  place,  I  declare  that  the  proportion  of  the  original  feu-duty  and 
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augmentation  allocated  on  the  said  respective  houBea  and  pertinents  is  hereby 
fixed  as  follows : — 

1.  No.  1  Y.  Street,  one  farthing  .  '    .      £0    0    OJ 

2.  No.  3  Y.  Street,  one  farthing .  .         0     0     OJ 

Common  Stair  No.  2  T.  Street 

3.  East  hair,  first  flat,  six  pounds  .600 

4.  West  half,    do.,      six  pounds  6    0    0 

5.  East  half,  second  flat,  four  pounds  ten  sfaillingB 

6.  Weet  haif,         do.,       four  pounds  ten  shillings 

7.  East  half,  third  flat,  three  pounds  ten  shilliDgs 

8.  West  half,       do.,     three  pounds  ten  shillings 

£28     0     0^ 

with  penalties  and  interest  in  each  case  as  stipulated  in  the  said  feu-charter, 
except  in  the  case  of  the  feu-duties  of  one  farthing  each  allocated  on  the  said 
two  main-door  houses,  on  which  last-mentioned  fou-duties  no  penalties  or 
interest  shall  be  incurred  or  run,  notwithstaudii^  the  terms  of  the  said  feu- 
charter.  [Inaerl  aUocation  of  additional  suiwi  ws  on  p.  252,  and  odrf]  and 
with  the  like  exception  as  aforesaid  in  the  case  of  the  said  two  mtun-door 
bouses :  And  with  reference  to  the  said  two  main-door  houses,  it  is  hereby 
agreed  that  no  proceedings  shall  he  taken  for  recovoty  or  in  respect  of  non- 
payment of  the  said  allocated  feu-duties  of  one  farthing  each  and  corresponding 
additional  sums  escept  after  six  months'  written  notice  to  the  infeft  proprietors 
thereof  reapeotiTely, — In  witness  whereof. 

CLAUSE  IN  DISPOSITION  BY  WHICH  SKl.LER  OF  PART 
RELIEVES  THE  PURCHASER  THEREOF  OF  FEU-DUTY 
OF  WHOLE  SUBJECTS 

And  whereas  the  said  subjects  form  pnrt  of  the  subjects  in  the  county  of 
X.  as  particularly  described  in  the  foii-cliartcr  by  Y.  in  my  favour,  dated 

,  and  recorded  in  the  division  of  the  general  register  of  sasines  for  the 
county  of  X.  on  ,  under  which  there  is  piyable  a  fen-duty  of 

£10  for  the  cumvlo  subjects,  and  the  contract  between  the  said  B.  [lAe 
ptirehager]  and  me  is  that  as  between  him  and  me  and  our  respective 
successors,  and  the  subjects  hereby  disponed  and  the  remainder  of  the  subjects 
cont^ned  in  the  said  feu-oharter,  he  and  bis  successors  and  the  subjects  hereby 
disponed  shall  be  [A.]  free  from  feu-duty,  and  that  the  whole  of  the  said  feu- 
duty  of  £10  shall  be  allocated  upon  the  remainder  of  the  said  cumitlo  subjects, 
aud  shall  be  paid  by  me  and  my  successors :  Therefore  [  hereby  bind  myself 
and  my  successors  in  the  remainder  of  the  said  cumvlo  subjects,  and  my  heirs, 
executors,  and  representatives  whomsoever,  to  free  and  relieve  the  said  B,  and 
his  successors  in  the  said  subjects  hereby  disponed,  and  bis  heirs,  executors, 
and  representatives  whomsoever,  in  all  time  coming,  of  the  whole  of  the  said 
feu-duty  of  £10,  and  penalties  and  interest  effeiring  thereto,  which  whole  feu- 


j,t.zed_,CjOOt^lC 


254  SUBSEQUENT  ALTERATIONS  OF  REDDENDO 

duty  of  £10,  with  penalties  and  intereet,  and  the  foregoing  obligation  of  relief, 

are  herebj  declared  real  burdens  in  favour  of  the  eaid  B.  and  his  foresaids 
upon  and  affecting  the  aubjecte  contained  in  the  aaid  feu-charter  other  than 
that  part  thereof  hereby  disponed. 

CLAUSE  IN  DISPOSITION  BY  WHICH  THE  PUECHASER  OF 
PART  RELIEVES  THE  SELLER  THEREOF  OF  FEU-DDTT 
OF  WHOLE  SUBJECTS 

And  whereas  [tu  tn  preceding  form  to  A.,  and  proceed]  burdened  with  the 
whole  of  the  Biud  feu-duty  of  £10,  and  that  the  remainder  of  the  said  amwio 
subjects  shall  be  held  free  of  feu-duty :  Therefore  the  said  B.,  by  subacription 
hereof,  binds  himself  and  his  successors  in  the  said  subjects  hereby  disponed, 
and  his  heirs,  executors,  and  representatives  whomsoever,  to  free  and  relieve 
me  and  my  successors  in  the  remainder  of  the  said  eamido  subjects,  and  my 
heirs,  executors,  and  representatives  whomsoever,  in  all  time  coming,  of  the 
whole  of  the  said  feu-duty  of  £10,  and  penalties  and  interest  effeiring  thereto, 
which  whole  feu-duty  of  £10,  with  penalties  and  interest,  and  the  foregoing 
obligation  of  relief,  are  hereby  declared  real  burdens  in  favonr  of  me  and  my 
foresaids  upon  and  affecting  the  subjects  hereby  disponed. 

Conversion  of  Grain  Feu-duty 

Nq  remarks  are  necesBary  under  this  head,  except  to  call  attention 
to  the  fact  that  grain  feu-duty  may  still  be  stipulated,  though  probably 
the  practice  is  unknown. 

MINUTE  OF  AGREEMENT  CONVERTING  GRAIN  FEU-DUTY 
TO  CASH 

It  is  contracted  between  A.,  immodiato  superior  of  [descnption,  hyn/ereTKe 
if  possible],  on  the  one  part,  and  B.,  the  proprietor  of  the  dominium  utile  of 
the  Bud  subjects,  on  the  other  part,  in  manner  following;  That  is  to  say, 
the  grain  feu-duty  of  bolls  firlots  barley  payable  for  the 

said  subjeote  under  feu-charter  gronted  by  X.  in  favour  of  Y.,  dated 
and  [if  recorded]  recorded  in  the  on  ,  is  hereby  converted 

to  a  money  feu-duty  of  £  . — In  witness  whereof. 

Commutation  of  Carriaoes  and  Services 
The  1874  Act  (s.  20)  makes  provision  on  this  subject: — 

1.  Where  for  five  years  they  have  in  fact  been  commuted  to  an 
annual  money  payment  by  agreement,  written  or  not,  and  express  or 
implied,  the  practice  is  made  the  permanent  rula 

2.  Failing  agreement,  either  party  may  apply  to  the  sheriff  to 
determine  the  annual  value,  and  his  determination  is  final 

3.  If  ascertained  by  agreement,  a  memorandum  is  recorded ;  other- 
wise the  sheriffs  decree  is  recorded. 
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4.  The  annaal  sum  is  deemed  to  be  fen-duty,  vUh  all  the  1^1 
qualities  thereof. 

5.  Entails  are  no  bar  to  commutation. 

StartiTig  Date.  —  Apart  from  express  agreement  iu  the  missives, 
the  feu-duty,  or  additional  £eu-duty,  in  respect  of  the  commutation 
should  run  from  the  date  when  the  contract  for  commutation  was  made, 
whatever  may  be  the  date  of  the  formal  memorandum. 


MEMORANDDM  OF  COMMUTATION  OF  CARRIAGES  AND 
SERVICES 

It  is  agreed  between  A.,  immediate  lawful  superior  of  the  lands  of  X. 
[or  aa  the  ease  may  fte],  in  the  county  of  ,  as  particularly  described 

in  the  feu-charter  granted  by  Y.  in  favour  of  Z,,  dated  ,  and 

recorded  [or,  and  in  the  instrument  of  sasine  in  favour  of  the 

aaid  Z.,  recorded  ],  on  the  one  part,  and  B.,  the  proprietor  of 

the  dominium  utile  of  the  enid  lands  [or  Bubjecte],  on  the  other  part,  that  the 
dominium  utile  of  the  said  lands  [or  subjecta]  shall  from  and  after  the  term  of 
he  liable  in  payment  to  the  superior  thereof  of  a  feu-duty 
of  £  [or  if  there  be  a  feu-duty  already  payable,  of  an  additional  feu- 

duty  of  £  over  and  above  the  existing  feu-dutj  oi  £  ],  and  that 

yearly  at  two  terms  in  the  year,  Whitsunday  and  Martinmas  [or  neck  other 
iermg  as  the  existing  feu-duty,  if  any,  i*  payable  at],  beginning  the  first  term's 
payment  at  the  term  of  Whitsunday  1904  for  the  period  from  the  1st  day  of 
February  1904  to  that  term,  with  intereat  at  five  per  cent,  per  annum  on  each 
term's  payment  from  the  term  at  which  the  same  becomes  payable  till  paid, 
which  feu-duty  [or  additional  feu-duty]  is  constituted  in  respect  of  a  commuta- 
tion of  all  carriages  and  services  incident  to  the  said  estate  of  superiority  vested 
in  the  said  A.,  exigible  in  respect  of  the  said  estate  of  property  vested  in  the 
said  B.,  all  which  carriages  and  services  are  hereby  discharged. — In  witness 
whereof. 

Note.— It  is  not  uncommon  to  endorse  warrants  of  registration  on  behnlf 
of  both  superior  and  vassal,  but  the  former  is  unnecessary. 

Rbdemptiok  as  Casualties  for  Lumf  Sum 

The  provisions  on  this  subject  are  contained  in  sees.  16, 16, 18,  and 
19  of  the  1874  Act:— 

1.  Casualties  in  "  any  feu  created  prior  to  "  Ist  October  1874  may 
be  redeemed  on  such  terms  as  superior  and  vassal  may  mutually  ^ree 
on. 

2.  Failing  agreement,  all  casualties  in  prior  feus,  except  those  whidi 
are  fixed  as  to  both  (a)  "  amount  ...  in  money  or  in  fungibles,"  and  (b) 
time  of  payment,  may  be  redeemed  by  the  vassal. 

3.  It  is  the  superior  who  has  the  election  between  a  lump  sum  and 
an  additional  feu-duty. 
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4.  If  the  superior  elect  the  lump  sum,  the  terms  of  redemption  are : 

(1)  If  casualty  payable  ou  death  only,  one  and  a  half  times  the 

highest  casualty. 

(2)  If  payable  on  death  and  each  transfer,  two  and  a  half  times  the 

highest  casualty. 

(3)  If  the  casualty  counts  of  so  much  for  each  year  since  last  entry, 

e^hteen  times  the  annual  sum. 

5.  Before  redemption  "  otherwise  than  by  agreement,"  any  casualty 
already  due  must  be  paid,  including  such  annual  sums  as  above  men- 
tioned from  the  last  date  of  payment.  The  words  "  otherwise  than  by 
f^eement "  are  not  very  clear,  but  they  suggest  the  prudence  of  expresdy 
stipulating,  in  the  superior's  interest,  that  arrears  shall  be  paid  in 
addition  to  the  redemption  money. 

6.  A  discharge  is  granted  and  i-ecorded.  It  must  be  signed  by  the 
superior,  or  of  course  by  a  specially  authorised  commissioner. 

7.  The  vassal  pays  the  whole  expenses. 

8.  Prior  heritable  creditors  in  the  superiority  are  not  affected  unless 
they  consent. 

9.  Entails  are  no  bar  ;  but  if  a  lump  sum  is  taken  by  the  superior,  it 
is  cons^ned ;  the  heir  in  possession  receives  the  interest,  the  principal  is 
applied  for  the  benefit  of  the  estate  under  oi-der  of  the  Court ;  and  the 
heir  in  possession  is  entitled,  out  of  the  consigned  money,  to  his  expenses  of 
applying  to  the  Court,  e.g.,  for  warrant  to  uplift  and  apply  to  permanent 
improvements,^  But  if  the  consigned  sums  do  not  exceed  £100  "  durir^ 
any  period  of  three  years,"  they  may  be  paid  to  the  heir  (or  his  repre- 
sentatives) who  was  in  possession  at  the  date  of  consignation. 

10.  A  mid-superior  may  exercise  the  statutory  powers  of  redemption 
as  against  his  over-superior. 

Commutation  of  Casualties 
The  sections  of  the  1874  Act  are  15,  17,  18,  and  19.     The  differences 
between  this  method  and  the  discharge  for  a  lump  sum  are  : 

1.  An  additional  feu-duty  is  constituted  equal  to  four  per  cent,  on 
what  the  lump  sum  would  have  been. 

2.  A  memorandum  is  signed  by  both  parties  or  their  agents,  and 
recorded. 

3.  It  appears  to  be  clear  that,  even  as  against  prior  creditors  in  the 
superiority,  the  commutation  is  effectual  without  their  consent. 

With  reference  to  redemption  of  casualties,  whether  for  a  lump  sum 
or  by  way  of  additional  feu-duty,  the  following  points  may  be 
noted: — 

What  CasuaJties  are  Redeemable? — All,  unless  they  fuliil  the 
conditions  of  being  fixed  and  certain  as  regards  (1)  sum,  if  money ; 
(2)  amount,  if  fungibles ;  and  (3)  time  of  payment.  An  ordinary 
'  Campbell,  Petr.,  IflOl,  8  3.  L.  T.  No.  288. 
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untaxed  compositioQ  sins  in  both  respects,  for  (1)  it  is  uncertain  in 
amount,  fluctuating  as  it  does  with  the  rent,  and  (2)  it  is  payable  on  the 
death  of  the  last  entered  vassal,  which  is  an  uncertain  event  as  to  time. 
A  duplicand  of  the  feu-duty,  or  any  other  multiple  thereof,  payable  at 
stated  intervals,  such  as  every  nineteenth  or  twenty-first  year,  fulfils 
the  conditions,  and  is  not  redeemable  against  the  will  of  the  superior. 
But  a  duplicand  or  other  multiple,  or  any  other  taxed  composition, 
payable  on  the  death  of  the  last  entered  vassal,  or  on  every  transfer,  is 
redeemable,  for  though  the  amount  is  certain,  the  date  of  payment  is 
not.  It  ifi  not  always  clear,  however,  whether  a  casualty  is  or  is  not 
redeemable.  Thus  suppose  trustees  or  a  corporation  have  paid  two 
casualties,  the  date  of  the  next  casualty  is  certain.  If,  however, 
it  IB  an  untaxed  casualty,  the  amount  is  uncertain,  and  therefore  it  ia 
clear  that  the  casualty  is  redeemable,  But  if,  under  the  same  circum- 
stances, the  casualty  is  a  duplicand  or  other  fixed  sum,  the  question 
arises  whether  it  is  redeemable  under  the  Act  It  will  be  observed 
that  the  next  casualty  is  certain  as  regards  both  amount  and  time  of 
payment,  and  therefore  it  may  be  maintained  that  it  is  not  redeemabla 
In  this  connection  it  is  to  be  noted  that  the  form  of  discharge  in 
Sched.  F.  makes  it  quite  clear  that  the  redemption  may  be  hmited  to 
"  only  some  of  the  casualties."  On  the  other  hand,  it  will  be  observed 
that  the  words  of  aec  15  are  "  all  such  casualties  except  those  which 
coiuist  of  a  fixed  amount  stipulated  and  agreed  to  be  paid  ...  at  fixed 
periods."  It  may  be  contended  that  the  words  italicised  are  not 
applicable  to  the  circumstances  under  consideration.  That  argument, 
however,  would  not  avail  in  a  case  where  the  charter  stipulated  (as  is 
not  unknown)  for  a  duplicand  on  the  entry  of  heirs  and  singular 
successors,  but  with  clauses  in  gremio  as  regards  trustees  and  corpora- 
lions  on  lines  similar  to  those  of  sec.  5  of  the  Act.  Then,  after  trustees 
had  paid  two  casualties,  it  would,  it  is  submitted,  be  clear  that  the 
next  casualty  would  not  be  redeemable,  inasmuch  as  it  would,  under  the 
express  provisions  of  the  charter  itself,  be  fixed  as  regards  both  amount 
and  date.  And  even  in  the  ordinary  case  it  is  submitted  that  sec.  5 
operates  as  a  statutory  alteration  of  the  terms  of  the  charter,  and  that 
the  section  is  to  be  read  into  the  reddendo,  and  that  accordingly  in  that 
case  also  the  next  casualty  is  not  redeemable. 

It  will  be  observed  that  the  question  is  limited  to  the  next  casualty 
only.  There  can  be  no  doubt  that  all  future  casualties  (that  one  only 
excepted)  are  redeemable.  Nor  would  the  superior  be  entitled  to 
require  that  the  immediate  casualty  should  be  paid  before  the  others  were 
redeemed,  for  it  is  not  due.  The  strict  course  would  be  to  dischoi^e  or 
commute  all  the  casualties  except  the  one,  the  deed  bearing  an  express 
exception  and  reservation,  which  is  quite  in  terms  of  Sched.  F.  But  if 
the  view  as  to  the  non-redeemability  of  the  next  casualty  be  sound,  the 
result  is  simply  to  make  the  vassal  pay  an  additional  casualty ;  for  on 
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that  view  he  will  require  to  pay  as  much  (one  and  a.  half  times  or  two 
and  a  half  times,  as  the  case  may  be)  in  order  to  redeem  the  caaualtiee, 
other  than  that  one,  as  on  the  other  view  would  redeem  all,  that  one 
included ;  and  be  will  in  addition  require  to  pay  the  excepted  casualty 
when  it  becomes  due. 

Redemption  as  regards  Part  of  Feu, — The  owner  of  part  ot  the 
feu  may  redeem  the  caanalties  of  his  own  part  without  reference  to  the 
other  parts-i  But  the  holder  of  the  entire  feu  is  not  entitled  to  redeem 
or  commute  the  casualties  of  part'  This,  however,  does  not  hold  as  to 
parts  which  have  been  sold,  though  notice  of  chai^  of  ownership  has 
not  been  given.'  These  were  cases  of  untaxed  entries.  But  where  the 
casualty  is  say  a  duplicand  of  the  feu-duty,  and  the  feu-duty  has  not  been 
allocated,  it  does  not  appear  that  partial  redemption  in  this  sense  is  com- 
petent, or  rather  possible.  In  the  case  of  the  untaxed  casualty  there  is  no 
doubt  as  to  the  amount :  it  is  simply  the  rent  ot  the  part  which  belongs  to 
the  redeeming  vassal*  But  in  the  case  of  the  duplicand,  or  in  any  ease 
where  the  casualty  is  fixed  with  reference  not  to  rental  but  to  feu-duty, 
and  the  latter  is  not  allocated,  there  are  no  data  on  which  t-o  fix  the 
casualty.  The  same  would  apply  where  the  casualty  was  a  fixed  sum 
payable  at  uncertain  intervals,  though  Hxed  without  reference  to  feu- 
duty,  if  also  without  reference  to  rental  This  was  the  case  in  Wemyss^ 
which  was  referred  to  in  the  JtoperU  case.  In  Wemyss  (t«  quote  Lord 
Selbome  in  the  Roperie  case), 

the  superior  waa  hold  to  be  entitled  to  rctaiti,  as  against  the  purchaaer  of  part 
of  the  feu,  his  remedy  for  the  entirety  of  the  feu-duty,  and  ot  the  duphcand  of 
the  feu-duty  which  waa  the  casualty  on  the  entiy  of  an  heir,  both  those  being 
conventional  liabilities  of  the  feuar,  and  having  in  tliemsdve*  no  distributable 
quality  according  to  which  they  could  be  apportioned  over  different  parte  of 
the  lands,  But  in  the  same  case  no  similar  claim  was  either  made  by  the 
superior  or  recognised  by  the  Court  as  to  the  casualty  for  the  entty  of  singular 
successors,  which  was  not  taxed. 

Interest. — 1.  If  there  is  an  existing  feu-duty  on  which  interest  is 
stipulated  in  the  feu-right,  like  interest  will  be  implied  in  any  missivee  or 
preliminary  ari'angement  for  commutation,  and  the  superior  will  be  en- 
titled to  insist  that  the  interest  be  expressed  in  the  formal  memorandum. 

2.  If  there  is  no  existing  feu-duty,  or  at  least  no  stipulation  for 
interest  on  feu-duty  in  the  feu-right,  the  superior  is  not  entitled  to 
stipulate  for  interest. 

3.  Under  no  circumstances,  no  matter  what  may  be  the  terms  of  the 

'  Bdin.  EoperU  Co.  v.  Edin.  Mags. ,  4  fi.  bility  of  doubt  in  any  [Articular  case  as  to 

1032  i  6H.  (H.  L.)l.  tvbetber    relief    or    composition    was    the 

»  Paullv.AlKTdem,Mag3..\%iZ.  S S.  L  T.  "highest  oasnalty,"  there  would  be  a  diffi- 

No.  134.  cult;,  seeing  that  relief  has  "do  diatribnl- 

'  CUy  of  Abcrdcea,  etc.,  Assocn,  v,  AUr-  able  ijuality." 

deen  Magi,,  1902,  10  .S.  L.  T.  No.  188.  •  Wemyst  v,  Tliamaim,  1836,  14  S.  233. 

*  Ir  there  were  considered  to  be  auy  pussi- 
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feu-right  ae  to  feu-duty  and  interest,  will  interest  be  payable  if  not 
expressly  stated  in  the  memorandum. 

Startiiig  Date. — The  feu-duty,  or  additional  feu-duty,  in  respect  of 
the  commutation  should  run  from  the  date  when  tho  vassal  intimated 
his  intention  to  redeem  or  commute. 

When  to  redeem. — This  depends  on  the  terms  of  the  reddendo,  and 
on  facts  and  circumstances. 

1.  If  the  casualty  is  untaxed  or  fixed  by  reference  to  rental,  redeem 
before  doing  anything  which  will  increase  the  rental,  as  by,  e.g.,  (a) 
building,  or  (b)  feuing. 

2.  If  fifteen  or  twenty-five  years'  immunity  from  casualty  has  been 
secured  by  the  entry  of  trustees  or  a  corporation  under  sec.  5  of  the  1874 
Act,  the  redemption  should  certainly  be  made  if  that  period  is  about  to 
expire.  In  that  case  the  ledemptiou  money  will  be  two  and  a  half  or 
one  and  a  half  times  the  highest  casualty,  as  the  case  may  be;  hut  if 
the  period  be  allowed  to  expire  without  redeeming,  then  there  will  be  an 
additional  casualty  to  he  paid.  The  circumstances  discussed'  on  p.  257 
introduce  a  specialty ;  for  if  the  view  there  submitted  be  correct,  it  will 
make  no  difference  in  the  redemption  money  whether  the  redemption  be 
before  or  after  the  expiry  of  the  twenty-five  or  fifteen  years.  This,  how- 
ever, is  subject  to  this  qualification,  namely,  that  it  may  happen  that  at 
the  ex|nry  of  that  period  the  property  is  still  held  by  the  same  trustees 
or  corporation,  in  which  case,  if  the  period  he  allowed  to  expire  without 
redemption,  the  same  question  will  arise  f^ain  r^arding  the  redeem- 
ability  of  the  then  next  casualty, 

3.  Again,  if  the  life  on  which  the  next  casualty  depends  is  old,  the 
vassal  ought  to  redeem.  Of  course,  whatever  the  age,  the  next  casualty 
may  become  payable  at  any  time  by  his  death,  but  in  the  case  supposed 
it  mud  be  soon  payabla    The  gain,  again,  is  just  one  casualty. 

MEMORANDUM  ON  COMMUTATION 

It  is  agreed  [as  inform  on  p.  255,  to  and  including  the  teordt  "  in  reapeot 
of  a  commutation,"  and  proceed]  of  all  casualties  incident  to  the  eaid  estate  of 
auperiority  vested  in  the  said  A.,  exigible  in  respect  of  the  said  estate  of 
property  veeted  in  the  swd  B.,  all  which  casualties  are  hereby  discharged. — In 
witness  whereof. 

Nute.—Aa  on  p.  255. 

DISCHARGE  ON  REDEMPTION 

I,  A.,  proprietor  of  the  estate  of  auperiority  in  the  lands  of  X.  [or  otherwise, 
as  the  ease  may  be]  in  the  county  of  ,  as  particularly  described  in  the 

feu-charter  granted  by  Y.  in  fcvuur  of  Z.,  dated  ,  and  recorded 

[or,  and  in  the  instrument  of  sasine  in  fevour  of  the  said  Z.,  recorded 

],  whereof  the  estate  of  property  belongs  to  B. :  In  consideration  of 
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the  sam   of  instantly  paid  to  me  by  the  scud  B.,  of  whiob  I 

acknowledge  the  receipt,  hereby  dischai^  in  favour  of  the  said  B.  and  his 
heirs  and  succeasors  all  casualties  incident  to  my  said  estate  of  Buperiority 
exigible  in  respect  of  the  said  estate  of  property. — In  witness  whereof. 


MEMORANDUM  (1)  ALLOCATING  GRAIN  FEU  -  DUTY. 
(2)  AUGMENTING  SAME,  (3)  CONVERTING  TO  MONEY, 
<*)  COMMUTING  CASUALTIES 

It  is  agreed  between  A,,  immediate  lawful  superior  of  All  and  Whole 
[deea-ipHon},  which  subjects  are  herebafter  referred  to  as  "the  said  subjecte," 
and  are  part  of  All  and  Whole  the  lands  of  X.  as  particularly  described  in 
[refer  to  recordrd  writ],  on  the  one  part,  and  B.,  the  proprietor  of  the  dominivm 
utile  of  the  said  subjects,  on  the  other  part,  as  follows,  namely : — 

Firgt.  The  proportion  of  the  original  feu-duty  of  4  bolls  2  firlots  barley 
payable  for  the  whole  of  said  lands  of  X.  hereby  allocated  upon  the  said 
subjects  is  hereby  fixed  at  1  boll  3  firlots  and  1  peck  barley,  with  1&  iOJd. 
stg.  of  augmentation. 

Second,  The  said  grain  feu-duty  of  1  boll  3  firlots  and  1  peek  barley  is 
hereby  converted  into  a  money  feu-duty  of  XI,  16b.  5|d.,  amounting  with  the 
said  augmentation  to  £1,  18s.  4d. 

Third.  The  dominiKm  utile  of  the  said  subjects  shall  from  and  after  the 
term  of  Whitsunday  1904  be  liable  in  payment  to  the  superior  thereof  of  an 
additional  feu-duty  of  £3,  Os.  lOd.  over  and  above  the  siud  fen-duty  of 
£1,  18s.  4d.,  and  that  yearly  at  the  term  of  Wfaitsuuday,  beginning  the  first 
payment  at  the  term  of  Whitsunday  1905  for  the  year  preceding,  and  so  forth 
yearly  thereafter  in  all  time  coming  [with  interest  at  the  rate  of  five  p«r  cent. 
per  annum  on  each  term's  payment  from  the  time  the  same  becomes  due  till 
paid],*  which  additional  feu-duty  is  constituted  in  respect  of  a  commutation  of 
all  casualties  incident  to  the  said  estate  of  superiority  exigible  in  respect  of 
the  said  estate  of  property  in  the  said  subjects,  and  all  which  casualties  are 
accordingly  hereby  discharged :  In  respect  of  which  allocation,  augmentation, 
conversion,  and  commutation,  the  total  feu-duty  of  the  said  subjecte  is 
£i,  19s.  2d.,  payable  yearly  at  the  term  of  Whitsunday  [with  interest  as 
aforesaid],*  b^inning  the  first  payment  at  the  term  of  Whitsunday  1905  for 
the  year  preceding. — In  witness  whereof. 

>  The  reference  to  interest  will  be  omitted  if  interest  is  not  stipulated  on 
the  original  feu-duty  in  the  charter. 
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CONTRACTS  OF  GROUND-ANNUAL 

As  between  aubfeuiDg  and  creating  a  ground-annual  it  is  to  be 
noted  (1)  that  the  ground-annual  must  be  resorted  lo  when  there  is  a 
valid  prohitdtion  against  subinfeudation,  (2)  that  even  when  that  is 
not  80,  the  grotmd-anuual  may  be  preferred  just  for  the  reason  that 
it  does  not  create  a  new  feudal  estate,  and  (3)  when  the  existing  charter 
contains  obligations  of  relief  of,  e^.,  public  burdens,  the  adoption  of 
grouud-annual-right  instead  of  a  subfeu  will  prevent  the  raising  of 
difficult  qaeetions  as  to  the  assignability  of  the  r^ht  of  relief  to  a  sub- 
feiiar,^ 

The  chief  practical  effect  of  adopting  ground-annual-r^ht  in  place  of 
subfeu-right  is  that  it  is  the  proprietor  of  the  property,  and  not  the 
bolder  of  the  ground-annual,  who  is  liable  in  all  the  obligations  of  feudal 
vassal,  including  the  pecuniary  obligations  of  feu-duty  and  casualties. 
The  holder  of  the  ground-annual  becomes  a  mere  preferable  creditor, 
with  rights  only  and  no  duties,  which  (in  that  aspect  of  it)  is  a  much 
more  satisfactory  position  for  an  investor.  For  example,  A.  feus  to 
B.  for  a  feu-duty  of  £5.  R  wishes  to  create  an  additional  annual 
cbai^  of  £16.  If  he  proceeds  by  subfeuing  to  C,  be  must  create  a 
Bubfeu-duty  of  £20.  He,  B.,  and  any  purchaser  of  the  mid-superiority 
from  him,  will  then  collect  from  the  proprietors  of  the  dominiitm  utUe 
the  annual  sum  of  £20,  and  will  have  to  pay  to  the  over-superior  the 
annual  sum  of  £5,  leaving  a  net  annual  income  of  the  desired  amount, 
namely,  £15.  But  then  there  are  the  following  adverse  elements :  (1) 
the  additional  expense  involved  in  collecting  more  than  is  really  wanted, 
and  in  paying  over  the  excess ;  (2)  the  disturbing  element  of  the  falling 
due  of  Lrr^ular  casualties  to  the  over-superior ;  and  (3)  the  general 
responsibilities  of  a  double  feudal  relation  to  those  above  and  those 
below  in  the  feudal  chain. 

If,  OD  the  other  hand,  in  the  case  supposed,  B.  proceeds  by  ground- 
annual,  he  will  dispone  the  property  to  C.  under  burden  of  payment 
to  him,  B.,  and  tus  assignees  in  all  time  coming  of  a  yearly  sum  of  £15. 
In  addition,  C.  and  his  successors,  as  the  vassals,  and  the  only  vassals, 
'  Aberdeen  Trades  Widmot  v.  Aberdeen  Mage..  1M3,  10  S.L.T.  No.  461. 
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will  pay  to  A.  and  bis  successors  the  annual  feu-duty  of  £5.  Thus 
instead  of  paying  a  subfeu-duty  of  £20,  they  will  pay — 

Feu      ....    £5 
Ground-annual  .      15  =  £20, 

They  pay  the  same  as  before,  but  they  pay  it  differently,  and  in  two 
portions  instead  of  ona  B.  and  his  assignees,  on  the  other  hand, 
uplift  the  exact  annual  sum  which  they  want,  neither  more  nor  less — 
£16,  plua  any  periodical  additional  sums  which  may  have  been 
stipulated  for. 

It  will  of  course  be  understood  that  this  arrangement  of  the 
relations  and  figures  in  no  way  improves  the  real  security  for  the  £15. 
The  £5  still  remains  the  first  charge.  This  is  sometimes  obviated  by 
having  the  teu-duty  allocated  upon  one  part  of  the  property  and 
charging  the  ground-annual  on  the  remainder,  in  which  case,  how- 
ever, the  objections  stated  above  have  no  application  at  all,  that  is  to 
say,  whether  the  new  payment  be  created  by  subfeu  or  ground-annual. 

So  fai",  indeed,  from  effecting  any  improvement  in  the  security, 
there  is  supposed  to  be  a  risk  connected  with  the  titles  to  ground- 
annuals  which  does  not  exist  in  the  case  of  feus,  namely,  that  if  all 
reference  to  the  ground-annual  be  omitted  from  the  titles  of  the  pro- 
perty for  forty  years,  the  right  will  be  wholly  lost  as  regards  both  past 
and  future.  But  under  the  modem  form  of  contract  of  ground-annual 
that  will  not  be  bo,  unless,  in  addition  to  the  omission  on  the  part  of  the 
proprietors  to  refer  to  the  burden,  there  has  also  been  an  omission  on  the 
part  of  the  holder  of  the  ground-annual  to  enforce  payment. 
Certain  matters  which  require  attention  may  be  referred  to. 
Security. — (1)  Title. — The  ground-annual  will  be  expressly  de- 
clared a  real  lien  and  burden  on  the  property.  As  to  augmentation, 
see  itjfra. 

(2)  Value. — The  point  is  to  secure  that  there  shall  in  all  time 
coming  be  buildings  on  the  ground,  which,  after  making  all  reasonable 
allowances  for  {a)  rates  and  taxes,  (b)  insurance,  (c)  repairs,  (d)  risk 
of  unlet  property,  and  (e)  management,  shall  be  not  only  sufficient  in 
fact  to  pay  the  ground-annual  plus  feu-duty,  if  any,  but  also  that  the 
margin  of  security  shall  be  such  as  to  let  the  ground-annual  command 
the  highest  rate  in  the  market.  The  accepted  ratio  is  that  the  grces 
rental  should  be  not  less  than  six  times  the  feu  plus  ground-annuoL 
There  will  be  an  obligation  to  erect  (if  not  already  done)  and  to 
mtdntain,  and  if  necessary  to  re-erect,  buildings  capable  of  yielding  the 
rental  required,  and  there  will  be  irritant  and  resolutive  clauses 
applicable  to  any  failure  in  this  respect 

Personal  Obligations. — This  is  a  matter  of  much  importance  in 
connection  with  ground-annuals  (see  p  156).  In  the  form  on  p.  270, 
an   attempt  is  made   to  make   any  purchaser   personally  liable  in  all 
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time  coming,  which,  it  hardly  admila  of  doubt,  is  ineBectual.  In  the 
same  form  the  original  disponee's  obligation  is  such  as  to  bind  himself, 
his  estate,  and  representatives  for  ever,  notwithstanding  a  re-sale;  and 
at  the  same  time  clauses  are  added  with  the  view  of  letting  him  out  on 
a  subsequent  purchaser  undertaking  an  undoubtedly  valid  obligation  in 
favour  of  the  holder  of  the  ground-annual,  and  so  on  the  occasion  of 
every  sale.  These  clauses  may  be  useful,  as,  on  the  one  hand,  it  seems 
reasonable  that  the  proprietor  for  the  time  should  be  liable  as  a  vassal  is, 
and,  on  the  other  band,  it  is  certainly  desirable  that  there  should  be 
some  means  of  puttii^  an  end  to  the  liability  on  a  bond  fide  sala 

Active  Title. — This  is  the  distinguishing  point  of  the  modem 
ground-annual  as  compared  with  older  forms.  The  essential  clauses  of 
the  deed  are  (I)  disposition  of  property  to  purchaser,  (2)  under 
reserved  real  burden  of  the  ground-annual,  (3)  personal  obligation  by 
purchaser  for  payment  of  the  ground-annual,  (4)  and,  in  security 
thereof,  disposition  by  him  to  the  seller  of  not  only  (a)  the  ground- 
annual  furth  of  the  property,  but  (6)  the  property  itself,  and  (5) 
consent  to  r^istration  for  preservation  and  executwn.  Clauses  3  and 
4  give  the  active  title  by  infeftment.  Clause  5  authorises  summary 
diligence,  but  of  course  only  gainst  the  original  obligant. 

Feu-duty. — There  is  no  doubt  that,  as  between  the  seller  and 
purchaser,  the  latter  must  pay  all  feu.duty  in  all  time  comity,  and  it 
is  undesirable  to  encumber  the  document,  as  is  sometimes  done,  with 
long  clauses  on  this  point.  But  it  is  desirable  to  make  non-payment  of 
feu-duty  a  ground  of  irritancy. 

Irritaiit  and  Resolutive  Clauses. — The  statute  1597,  c.  250, 
applies  to  feu-duties  only,  and  only  in  favour  of  the  superior.  Therefore 
any  and  all  clauses  of  this  nature  which  aie  desired  must  be  expressed. 
They  will  he  made  applicable  to  any  breach  of  the  conditions  of  the 
deed,  and,  it  is  recommended,  to  non-payment  of  any  one  year's  feu- 
duty. 

Other  Remedies  for  Payment. — See  Section  XXXI.  But  note 
that  the  bolder  of  a  ground-annual  in  the  ordinary  form — containing,  that 
is,  a  disposition  of  the  lands  in  security,  and  an  assignation  of  rents — is 
entitled  to  bring  an  action  of  maills  and  duties,'  differing  in  this  respect 
from  a  superior,*  and  (2)  that  as  r^ards  poinding  the  ground,  the  holder 
of  every  ground-annual  may  do  so  even  after  the  sequestration  of  the 
proprietor  to  the  extent  of  recoverir^  the  term's  payment  current  at  the 
date  of  sequestration  and  one  year's  arrears  if  due  at  the  date  of 
sequestration.^ 

Recording. — There  will  he  two  warrants  of  r^stration ;  and  if 
the  deed  is  to  be  recorded  (as  is  common)  in  the  Books  of  Council 

'  SoaurvOU  t.  JohiuUm,  18B9,  1  F.  728.  '  BaVa    Tn.    v.   Cupaland.   18B6,  23  E. 

*  PrudaUial  Atmranee   Co.    v.    Ckeynt,      850. 
1SS4,  UU.  871. 
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and  Session,  the  warrants  will  run  as  follows : — (1)  a  warrant  on 
behalf  of  the  purchaser  "  for  preservation  ae  well  as  for  pubUcatdon," 
and  (2)  a  warrant  on  behalf  of  the  seller  "  for  preservation  and  exeaiiion 
as  well  as  for  publication." 

In  comiection  with  this  matter  of  recording  attention  may  be 
called  to  the  risk  of  confusion  arising  when  the  purchaser  is  at  the 
same  time  granting  securities  to  third  parties  for  borrowed  money. 
(1)  TbeBe  bonds  will  require  to  refer  to  the  ground-annual  and  other 
conditions  of  the  contract  of  ground-annual  This  may  best  be  done 
in  the  form  of  Sched.  H  of  the  1874  Act,  i.t.  a  reference  to  the 
contract  as  "recorded  of  even  date  with  the  recording  of  these 
presentft"  If  this  should  be  forgotten  and  the  deeds  recorded  on 
different  dates,  there  will  be  trouble  with  the  bondholders.  (2)  It 
must  be  seen  that  the  bonds  are  recorded  a/ler  (thoi^h  on  the  same 
day  as)  the  contract  of  ground-annuaL  In  the  ordinary  case  of  a 
purchaser  by  simple  disposition  granting  a  bond  at  the  same  time,  it  is 
appropriate  that  the  disposition  should  go  on  before  the  bond,  as  being 
the  logical  order,  but  the  matter  is  really  indiSerent.  Here,  however, 
it  IB  otherwis&  The  contract  of  ground-annual  is  the  debtor's  title, 
but  it  is  more:  it  is  the  title  and  security  of  the  disponer  also  in 
respect  of  the  ground-annual.  The  ground-annual  is  intended  to  be 
the  first  chaise  on  the  purchaser's  title  (subject  to  feu-duty,  if  any) ; 
and  that  being  so,  it  is  inconsistent  that  the  bond  should  be  first  on 
record.  It  is  submitted  that  even  if  this  should  happen  (as  it  has  in 
practice),  it  is  clear  that  the  ground-annual  is  necessarily  before  the 
bond  in  respect  of  the  reserved  burden.  It  is  not  so  clear  that  it  is 
also  preferable  in  respect  of  the  active  title  by  disposition  in  security. 
But  apart  from  all  these  questions,  it  is  not  such  a  title  as  the  holder 
of  the  ground-annual  is  entitled  to  insist  upon,  and  so  there  wUl  be 
the  trouble  of  obtaining  a  formal  deed  of  postponement  of  the  bonds 
to  the  ground-annuaL 

Allocation.^ — There  is  this  difference  between  feus  and  ground- 
annuals  in  this  respect,  that  in  the  latter  case  there  is  no  statutory 
machinery  and  assistance.  Being  r^ulated  entirely  by  the  ordinary 
rules  of  preference  by  registration,  it  follows  that  a  purchaser,  or  lender 
on  the  security,  of  a  ground-annual  will  not  be  affected  by  an  unrecorded 
allocation  of  which  he  has  no  knowledge.  This  is  on  the  assumption 
that  the  ground-annual  has  been  constituted  in  the  modern  form,  so  that 
the  creditor  is  itifeft  on  a  disposition  in  security ;  for  if  it  is  in  the  form 
of  a  mere  reserved  real  burden,  the  case  may  be  different,  inasmuch  as  by 
sec.  30  of  the  1874  Act  the  law  appears  to  be  left  in  the  condition  that 
a  restriction  of  a  real  burden  may  be  effectual  even  against  third  parties 
without  recording  ^ ;  and  the  allocation  is  in  effect  just  a  restriction. 

The  allocation  should  be  signed  by  the  creditor  himself,  or  some 
'  C/.  p.  218  w  to  feu  rights.  '  See  p.  2*B. 
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one  holding  an  authority  clearly  and  specially  authorising  the  granting 
of  BQcb  writs.  This  also  is  in  distinction  to  what  will  be  I^lly 
sufGtnent  in  the  case  of  a  feu.* 

Augmentation.' — If  on  allocation  an  augmentation  is  constituted, 
two  questions  arise :  (1)  l^al  quality  and  security,  and  (2)  rankii^. 

1.  It  is  not  BO  clear  that  an  augmentation  expresaed  in  the  usual 
way  has  the  legal  nature  of  the  original  ground-annuaL  In  the  case  of 
EeoB  the  aogmentation  is  expressly  provided  for  by  statute  and  statutory 
form,  and  the  conclusion  is  irresistible  that  the  new  money  has  the 
same  nature  and  (apart  from  any  question  of  mid-impediment)*  the 
same  securi^  as  the  old.  But  here  the  case  is  different.  Suppose  a 
document  were  recorded  simply  stating  that  though  the  ground-annual 
in  the  original  recorded  contract  was  £5,  it  was  now  decided  to  make  it 
£10,  would  the  increase  of  £5  be  a  properly  secured  real  burden,  and, 
separately,  would  it  give  the  creditor  the  benefit  of  an  active  right? 
Thie,  however,  is  an  extreme,  and  indeed  a  different,  case ;  and  though  the 
matter  is  not  free  from  doubt,  it  is  tboi^ht  that  in  an  ordinary  case  of  a 
moderate  augmentation  in  consideration  of  an  allocation,  the  increase 
woold  be  held  to  have  the  quality  of  the  original,  having  regard  to  the 
fairness  and  reasonableness  of  the  matter,  to  the  fact  that  in  substance 
all  the  essentials  of  a  teal  burden  are  given  on  the  record,  and  treating  the 
case  of  feuB  under  the  1874  Act  by  way  of  analogy  rather  than  contrast. 

2.  But,  on  the  other  hand,  it  is  thought  to  be  beyond  doubt  that 
'  the  additional  ground-annual  must   rank   after   any   security   put   on 

record  before  it  is  recorded,  subject  to  the  operation  of  the  doctrine  of 
approbate  and  reprobate  as  referred  to  on  p.  249. 

Power  of  BedemptioiL — It  goes  without  saying  that  if  there 
exists  a  power  of  redemption,  the  ground-annual  will  never  sell  for 
more  than  the  figure  at  which  the  debtor  may  redeem.  Indeed,  it 
may  be  less ;  for  a  purchaser  may  find  that,  after  he  has  gone  to  con- 
siderable expense  in  ptirchasiug,  he  loses  his  investment  at  once  by  the 
proprietor  redeeming.  If  a  power  of  redemption  is  to  be  conferred, 
the  following  points  require  attention,  namely,  (1)  redemption  price; 
(2)  period  of  redemption,  whether  at  any  time,  or  only  up  to  a  cer- 
tain date,  or  only  after  a  certain  date;  (3)  notice;  (4)  whether  a  part 
owner  may  redeem  his  part  of  the  payment  if  allocated ;  (5)  of  course 
all  arrears  must  be  paid,  and  this  should  include  a  proportionate  part  of 
any  periodical  additional  sum,  as  from  the  last  date  when  such  a  sum 
fell  due,  to  the  date  of  redemption  ;  and  (6)  the  incidence  of  the  expenses. 

Oonfbsion. — If  both  property  and  ground-annual  stand  in  the  name 
of  the  same  owner,  it  is  obvious  that  questions  are  apt  to  arisa  Except 
in  cases  of  succession  this  ought  never  to  be  allowed  to  happen.  If  it 
should  happen  in  any  case,  and  if  the  property  comes  to  be  sold,  the 

'  1874  Act,  8ch.  D.  '  See  p.  248. 

*  (9*.  p.  348  u  to  fsQ  rigbta. 
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disposition  will  narrate  that  the  property  is  Bold  free  from  the  ground- 
annual,  the  Bame  having  been  extinguished  confuMone,  and,  without 
prejudice,  the  deed  will  contaiu  words  of  express  dischai^  If  the  con- 
trajy  should  be  the  intention,  the  only  thoroughly  satisfactory  procedure 
would  be  the  reconstiiution  of  the  ground-annuaL  But  there  is  authority 
for  the  view  that  the  intention  will  prevail,^  which  implies  that 
there  is  no  ijtso  facto  necessary  extinction.  That  is  quite  consistent 
with  the  other  view,  that  under  such  circumstaDces  a  disposition  for 
onerous  causes,  with  a  clause  conveying  all  right,  title,  and  interest,  and 
with  absolute  warrandice,  will  imply  that  the  sale  is  free  from  the 
burden  if  it  contain  nothing  to  the  contrary. 

The  chief  practical  application  occurs  in  connection  with  the  consti- 
tution of  ground-annuals  by  way  of  a  contract  between  the  true  proprietor 
and  some  one  wlio  lends  his  name  for  the  purpose.  The  ordinary 
subsequent  procedure  is  that  the  original  proprietor  then  sells  the 
ground-annual  and  thereafter  obtains  a  reconveyance  of  the  property 
from  the  nominal  owner.  To  avoid  all  question  of  confusion,  or  even 
the  appearance  of  it,  care  ought  to  he  taken  to  see  that  the  reconveyance 
of  the  property  is  not  signed  until  the  purchaser  of  the  ground-annual 
has  taken  inf eftment. 

CONTRACT  OF  GROUND-ANNUAL 
This  contract  of  grouud-annual,  eutcrcd  into  between  A.,  heritable  pro- 
prietor of  the  subjecte  hereinafter  disponed,  of  the  one  part,  and  B.,  of  the 
other  part,  Witneaseth  thiit  in  implement  of  a  contract  of  sale  and  purchase  by 
public  roup,  couBtituted  by  articles  of  roup  executed  by  the  said  A.,  dated 
,  and  minute  of  enactment  and  preference  thereon  in  favour  of  the 
said  B.,  dated  ,  and  in  consideration  of  the  sum  of  £  instantly 

pud  by  the  said  B.  to  the  said  A.  (of  which  the  said  A.  hereby  acknowledges 
receipt  and  dischai^es  the  said  B.),  and  of  the  };  round -annual  and  additional 
payments  hereinafter  epecitiod,  the  aaid  A.  has  sold  and  hereby  dispones  to 
the  said  B,  and  bis  boirs,  but  excluding  assignees  before  iufeftment,  heritably 
and  irredeemably,  but  with  and  under  the  real  Uens,  burdens,  conditions, 
obligations,  irritant  and  resolutive  clauses,  and  others  underwritten.  All  and 
Whole  {deecriplioit  w  refermee]  :  But  always  with  and  under  [r^er  to  ntb- 
tuHng  burdens,  cmulitumt,  e(c.] : 

Constitution  of  GaouNO-ANNUAL 
Ajid  further  declariug  that  these  presents  are  granted,  and  the  said  subjects 
are  hereby  disponed,  with  and  under  the  real  liens,  burdens,  conditions, 
obligations,  irritant  and  resolutive  clauses,  and  others  following,  namely,  {first) 
With  and  under  the  real  lien  and  burden  of  a  free  yearly  ground-annual  of 
£  ,  to  be  paid  to,  and  uplifted  by,  the  said  A.  and  his  heirs  and 

asdgnees  whomsoever,  furth  of  the  area  of  ground  before  disponed,  and  whole 
buildings  erected  or  to  be  erected  thereon,  or  furth  of  any  part  thereof,  and 
first  and  readiest  rents  and  duties  of  the  same,  from  and  after  the  term  of 
'  MuTTay  V.  Parlan^s  Tr.,  IBM,  18  R.  287. 
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,  and  that  at  two  termB  in  the  year,  Wbiteonday  and  Mar^mas,  hy 
equal  portions,  beginning  the  first  term'a  payment  of  the  Bame  at  the  term  of 

for  the  half-year  preceding,  and  the  next  term's  payment  at 
thereafter,  and  bo  forth,  continuing  in  the  r^iilar  and  punctual  payment  of 
the  said  ground-annual  at  the  eaid  two  terms  in  each  year  in  all  time  there- 
after, with  interest  thereon  at  the  rate  of  five  per  centum  per  annum  from  the 
rtepective  terms  of  payment  during  the  non-payment  thereof,  and  a  fifth  part 
further  of  liquidate  penalty  in  case  of  and  for  each  term's  failure  in  punctual 
payment ;  {t«cond)  With  and  under  the  real  lien  and  burden  of  payment  to 
the  said  A.  and  his  foresaids  of  the  additional  sum  of  £  out  of  the  seud 

subjects  and  others  each  (nineteenth)  year  after  the  said  term  of  ,  over 

and  above  the  ground-annual  payable  tor  the  year,  b^inning  the  first  payment 
at  the  said  additional  sum   at  the  term  of  ,    and  so  on  at  the   term 

of  in  each  (nineteenth)  year  thereafter  in  all  time  coming,  with 

interest  and  penalty  as  in  the  case  of  the  said  ground-annual ; 

BUILOINGB  1 

{third)  The  said  B.  and  his  heirs  »nd  successors  shall  be  bound  to  maintain 
on  the  said  area  of  ground,  and  (in  the  event  of  demolition  or  decay  of  the 
present  buildings)  to  erect  and  maintain  good  and  substantial  buildings  of 
stone  and  slated  to  the  satisfaction  of  the  said  A.  and  bis  foresaids,  and  used 
all  as  dwelling-houses  only  and  for  no  other  purposes,  except  that  there  may 
be  shops  on  the  ground  floor,  and  capable  of  yielding  a  yearly  rental  of  at 
least  £  ;  and  the  said  B.  and  his  foresaids  shall  be  bounit  to  keep  all 

such  buildings  constantly  in  good  repair : 

Firs  iHstttuNCB 
(fourth)  The  said  R  and  hia  foresaids  shall  be  bound  to  keep  all  buildings 
erected  and  to  be  erected  on  the  said  area  of  ground  constantly  insured  against 
loss  by  fire  with  a  responsible  insurance  company  selected  by  the  said  A.  or 
bis  foresaids  ;  and  in  the  event  of  such  buildings  being  destroyed  or  damaged 
by  fire,  then  the  sum  or  sums  which  may  be  received  under  such  insurance 
shall  be  applied  either  towards  the  erection  of  new  buildings  in  place  of  those 
which  may  be  destroyed,  or  in  repairing  the  injury  which  such  buildings  may 
have  sustained,  which  insurance  shall,  to  the  extent  of  £  ,  be  effected 

and  maintained  in  name  of  the  said  A.  and  his  foresaids  jjrtVifO  loco  in  respect 
of  their  interest  under  these  presents,  and  qtioad  ultra  the  insurance  may  be  in 
such  names  as  the  said  B.  and  bis  foresaids  may  determine ;  and  in  the  event  of 
the  said  B.  or  his  foresaids  refusing  or  foiling  to  insure  the  said  buildings  as 
aforesaid,  or  to  pay  the  premiums  of  insurance  regularly  as  the  same  become  due, 
or  to  produce  the  insurance  policies  and  premium  receipts  to  the  said  A,  and 
his  foresaids,  it  shall  be  in  the  power  of  the  said  A.  and  his  foresaids  to  insure 
the  buildings  in  maimer  and  in  the  respective  terms  foresaid  at  the  expense  of 
tbe  said  B.  and  his  foresaids,  and  to  advance  the  premiums,  all  which  the  siud 
B.  and  bis  foresaids  shall  repay  with  interest  at  five  per  centum  per  annum  : 

'  If  deeired  more  elsboralc  clauses  may      purpose  rather  ia  simply  to  seouie  ths  anntuJ 
b«  wlopted  troni  the  (onns  of  feu-rightB  on      payment. 
pp.  S14-7.     Here  the  usumption  is,  that  the 
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Conventional  Irritancy 
Declaring  that  in  case  the  said  B.  or  his  foresaids  shall  at  any  time  allow 
tno  jears'  paymentB  of  the  said  groimd-annual  to  be  resting  owing  at  one  time, 
or  shall  fail  to  maintain  buildings  on  the  ground  capable  of  yielding  an  annual 
rental  of  £  ,  or  to  keep  such  buildings  in  good  repair  and  ioBured  as 

aforesaid,  or  to  pay  the  premium  of  iuBurance,  or  to  implement  and  fulfil  any 
of  the  other  oonditiona  hereof,  or  to  pay  the  feu-duty  for  any  one  year,  then 
and  in  any  of  these  events,  and  in  the  option  of  the  eaid  A,  or  his  fOTeaaids, 
these  presents  and  all  following  thereupon  shall  ip»o  facto  become  void  and  null, 
and  the  stud  area  of  ground  and  buildings  thereon  shall  thereupon  revert  to 
and  become  the  sole  and  irredeemable  property  of  the  said  A.  and  his  foresaids 
without  prejudice  [to  any  servitude  rights  communicated  to  third  parties  as 
aftcrmentioned  and  also  without  prejudice]  to  their  right  [the  right  of  the 
said  A.  and  his  foresaids]  to  recover  payment  of  whatever  sums  of  money  and 
others  may  be  resting  owing  to  them  under  these  presents  at  the  time,  which 
the  said  B.  and  his  foresaids  shall  be  bound  to  pay : 

Real  BnROBNS 
Declaring  further  that  the  said  yeiirly  ground-annual,  additional  sums,  interest 
and  penalties,  and  whole  other  obligations  and  others  before  written,  and  the 
foregoing  irritant  and  resolutive  clauses,  shall  be  and  are  hereby  created  and 
deolared  real  liens  and  real  and  preferable  burdens  upon  and  affecting  the  said 
subjects  and  others  hereby  disponed,  and  real  qualities  of  the  right  thereto  of 
the  said  B.  and  his  foresaids ;  and  the  same,  with  the  immediately  following 
irritant  and  resolutive  clauses,  are  hereby  appointed  to  be  recorded  as  pari^  of 
these  presents  in  the  appropriate  register  of  sasines,  and  also  to  be  inserted 
ur  validly  referred  to  in  all  future  conveyances,  rights,  tmuBmissions,  and 
investitures  of  and  in  the  said  subjects  and  otiiers  or  any  part  thereof; 
otherwise  this  disposition  and  all  that  may  follow  thereon,  and  the  said  oon- 
veyances,  rights,  transmissions,  and  investitures,  and  all  following  thereon, 
shall  be  null  and  void,  and  the  said  area  of  ground  and  buildings  thereon 
shall  revert  and  belong  to  the  said  A.  and  his  foresaids  in  the  same  m&nuer 
as  if  these  presents  had  never  been  granted : 

Kbal  Bdbdknb  and  Ssrvitudbs> 
Declaring  fiirther  that  the  said  yearly  ground -annual,  additional  sums,  interest 
and  penalties,  and  whole  othur  conditions,  obligations,  and  others  before  written, 
and  the  foregoing  irritant  and  resolutive  cUiuaes,  shall  each  and  all,  jointly  and 
severally,  be  and  arc  hereby  created  and  declared  real  liens  and  real  and  pre- 
ferable burdens  and  servitudes  upon  and  affecting  the  said  subjecte  and  others 
hereby  disponed,  and  real  qualities  of  the  right  thereto  of  the  said  B.  and  his 
f oresaidsin  favourof  the  said  A.  and  his  foresaids  as  regards  the  said  yearly  ground- 
annual,  additional  sums,  fire  insurance,  interest  and  penalties,  and  in  favour  of 
the  said  A.  and  his  foresaids  and  also  in  favour  of  the  said  A,  and  his  successors 

'  Thie  ii  »n  a1t«ni>tive  to  tbe  prccediog      rtandingaBsle  or  redemption  of  theground- 
clauie,  the  objaut  being  to  k«ep  up  bnilding      >iinii»l. 
and  other  nitrictiona  if  ingerted,  notwlth- 
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as  proprifltors  of  [spedfi/  briefly],  and  of  the  aaid  last  meationed  subjeota  them- 
selvea  as  regards  all '  other  conditions,  obligations,  and  others  before  written,  and 
th&t  even  though  the  said  money  obligations  should  be  dischoi^ed  or  otherwise 
extinguished,  and  the  aaid  ground-annual,  additional  Biuns,  interest,  penalties, 
and  whole  oUier  conditions,  obligations,  and  others  before  written,  and  the 
foregoing  irritant  and  resolutive  clauBee,  and  also  the  immediately  following 
irritant  aad  resolutive  clauses,  are  hereby  appointed  to  be  recorded  as  part  of 
these  presents  in  the  appropriate  register  of  Basines,  and  also  to  be  inserted  or 
validly  referred  to  in  all  future  conveyances,  rights,  transmissions,  and  investi- 
tures of  and  in  the  said  subjects  and  others  hereby  disponed  or  any  part 
thereof,  otherwise  this  disposition  and  all  that  may  follow  thereon,  and  the 
scud  conveyances,  rights,  transmiesionB,  and  investitures,  and  all  following 
thereoD,  ahfill  be  null  and  void,  without  prejudice  to  the  servitudes  created  as 
aforesaid  so  far  as  the  benefit  thereof  shall  then  have  been  communicated  to 
third  parties,  and  the  said  subjects  hereby  disponed  and  buildings  thereon  ahall 
revert  and  belong  to  the  said  A.  and  his  heirs  or  assignees  in  the  same  manner 
as  if  these  presents  had  never  been  granted  without  prejudice  as  aforesaid : 

FoRiuL  Clauses 
With  entry  at  the  term  of  :  And  the  said  A.  aaugns  the  writs, 

and  has  delivered  those  enumerated  in  the  inventory  thereof  annexed  and 
signed  as  relative  hereto :  And  the  s^d  A.  assigns  the  rents :  And  he  binds 
himself  to  free  and  relieve  the  said  B.  and  his  foresaids  of  all  feu-duties, 
casualties,  and  public  burdens:  And  the  said  A.  grants  warrandice: 

FsBSONAL  Obligation 
For  which  causes  and  on  the  other  part,  the  said  6.  binds  himselF  and  his 
beiis,  executors,  representatives,  and  successors  whomsoever,  all  jointly  and 
severally,  renouncing  the  benefit  of  discussion,  to  pay  to  the  said  A.  and  his 
foresaids  the  foresaid  free  yearly  ground-annual  of  £  and  periodical 

additional  sums,  with  interest  and  penalty  as  before  specified ;  and  also  to  fulfil 
and  perform  all  the  other  prestations  and  obligations  incumbent  on  the  said 
6.  and  his  foresaids  luider  these  presents  : 

DlSPOBlTION   IB   SUCURITY 

And  for  further  security  to  the  said  A,  and  hia  foresaids  of  the  said  yearly 
ground-annual,  periodical  additional  sums,  interest,  and  penalties,  and  of 
implement  of  the  other  prestations  and  obligations  herein  contained,  and 
without  prejudice  to  biit  in  corroboration  of  the  rights  of  the  said  A.  and  his 
farestuds  in  virtue  of  the  burdens  and  conditions  under  which  the  said  subjects 
and  others  are  hereinbefore  disponed  to  the  said  B.,  and  of  the  foregoing 
personal  obligation,  the  said  B.  hereby  dispones  to  the  said  A.  and  hia  foresaids 
not  only  the  fores^d  yearly  ground-annual  of  £  and  periodical  additional 

suma  as  aforesaid,  to  be  pud  to  and  uplifted  by  the  said  A.  and  his  foresaids 
forth  of  the  aaid  subjects  and  others  foresaid,  and  readiest  rents  and  duties 
thereof,  and  that  at  the  terms  and  with  interest  and  penalties  as  aforesaid, 
but  also  All  and  Whole  the  said  subjects  and  others  hereinbefore  described 
*  Tliis  nuy  require  limitation  and  odjuBttntiit. 
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themselves,  which  deaoription  U  here  held  as  repeated  brevitatis  eaiua:  And 
that  in  real  security  to  the  said  A.  and  his  foresaids  of  the  said  yearly  grotmd- 
anntial,  periodical  additional  sums,  interest,  itnd  penalties,  and  of  the  whole 
conditions,  proviaions,  obligations,  declarations,  and  others  above  set  forth: 
And  the  said  B.  assigns  the  writs,  and  binds  himself  and  his  foreeaids  to 
make  those  enumerated  in  the  said  inventory  forthooming  to  the  said  A.  and 
his  successors,  the  proprietors  for  the  time  being  of  the  said  ground-annual,  on 
a  receipt  and  obligation  for  redelivery  thereof  on  the  usual  terms :  And  the 
said  B.  assigns  the  rents :  And  the  said  B.  grants  warrandice ; 

TRANBUiaSION    AND  RbUEF  OF   PeBSONAL   ObLIQATION 

And  with  reference  to  the  personal  obligations  herein  coutained,  it  is  hereby 
agreed  as  follows,  namely,  (firxl)  that  the  absolute  disponees  or  assignees  of 
the  said  B.,  and  all  their  ancceBSors  in  the  said  subjects  and  others  on  absolute 
titles  for  all  time  coming,  if  acquiring  right  as  individuals  to  the  said  subjects, 
shall  by  accepting  a  conveyance  or  otherwise  acquiring  right  become  personally 
liable  for  payment  of  the  foresaid  ground-annual  and  periodical  additional 
sums,  as  well  as  the  whole  other  personal  obligations  incumbent  on  the  said 
B, ;  and  if  acquiring  right  to  the  said  subjects  as  trustees  for  behoof  of  others 
or  in  any  other  fiduciary  capacity,  then  the  funds  and  estate  under  their 
charge  shall  thereby  become  liable  for  payment  of  said  ground-annual  and 
periodical  additional  sums,  and  for  implement  of  the  said  whole  other  obligt^ 
tions,  but  always  in  either  case  without  prejudice  to  the  personal  liabilities  of 
the  said  B.  and  his  successors  until  the  same  are  respectively  discharged  as 
after  mentioned ;  and  (second)  that  in  the  event  of  the  said  B.  disponing  the 
said  subjects  absolutely  to  a  diaponee  solvent  at  the  time,  and  such  diaponee 
expressly  in  such  conveyance  contracting  with  the  said  A.  or  his  foresaids,  and 
binding  himself  and  his  heira,  eiecutors.  representatives,  and  suocessors,  all 
jointly  and  severally,  without  the  benefit  of  discuasion,  to  implement,  from 
and  after  his  entry  to  the  said  subjects,  the  whole  obligations  hereby  incumbent 
on  the  said  B.,  and  on  such  conveyance  being  approved  of  by  the  aaid  A.  or  his 
foresaids,  and  on  the  same  being  validly  eiociited  by  all  parties,  including 
such  disponee,  and  recorded,  the  said  B.  and  his  foresaids  shall  thereafter  be 
free  of  personal  liability  under  these  presents  frem  and  after  the  term  of  entry 
of  such  disponee,  but  the  said  B.  and  his  foresaids  shall  oontinue  personally 
liable  for  arrears  of  ground-annual,  additional  sums,  penalties,  and  interest, 
and  other  prestations  incurred  by  them  at  or  prior  to  the  entry  of  such 
disponee ;  and  after  such  devolution  of  the  personal  obligations  herein 
contained  upon  such  disponee,  he  and  his  foresaids  shall  continue  personally 
bound  until  the  s^d  obligations  shall  be  undertaken  by  and  devolved  upon  a 
subsequent  disponee,  in  the  same  manner  and  subject  to  the  like  conditions 
as  above  stated  with  reference  to  the  said  B.  ;  and  on  every  such  transmission 
of  liability  the  expense  incurred  by  the  said  A.  or  his  foresaids  shall  be  paid 
by  the  party  then  selling  or  disponing,  but  that  only  to  the  extent  of  £2,  2s. : 

Rboistbation 
And  the  parties  hereto  consent  to  the  registration  hereof  for  preservation 
and  execution. — In  witness  whereof. 
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Clausb  op  Rbdshption 
And  it  ie  hereby  agreed  that  the  eaid  R  or  hie  foresaids  efaall  be  entitled 
to  redeem   the  said  ground-annual  and  periodical  additional  payments  at 
any  term  of  Whiteunday  or  Martinmas  [or  at  any  term  of  Whitsunday  or 
Martinmas  up  to  and  including  the  term  of  ,  but  not  later 

(time  being  of  the  essence  of  the  contract),  or  at  the  term  of  ,  of 

any  term  of  Whitsunday  or  Martinmas  thereafter,  but  not  before  (time  being 
of  the  essence  of  the  ooutoact)],  on  the  following  terms  and  conditions,  namely, 
(1)  the  redemption  price  shall  be  £  ;  (2)  in  addition,  the  groiuid- 

annual  due  at  the  term  of  redemption,  and  all  arrears  thereof,  with  interest, 
shall  be  pfud,  and  any  payments  of  the  said  periodical  additional  sums  then 
due,  and  all  arrears  thereof,  if  any,  with  interest,  including  a  proportionate 
part  thereof  corresponding  to  the  period  from  the  last  tenn  at  which  a 
periodical  additional  sum  fell  due  (or  from  the  date  of  these  presents  if  no 
periodical  additional  sum  has  fallen  due)  to  the  term  of  redemption,"  shall 
also  be  paid,  and  all  other  sums  then  due  by  tho  said  B,  and  his  foresaids,  and 
all  their  obligations  under  these  proscutH  shall  first  be  paid  and  implemented ; 
(3)  the  s^d  B.  or  his  foresaids  shall  give  three  months'  notice  in  writing  to 
the  said  A.  or  his  foresaids  of  their  Intention  to  exercise  the  power  of  re- 
demption ;  (4)  the  said  B.  or  his  foresaids  shall  pay  the  whole  expense  of 
the  redemption  and  of  the  discharge  following  thereon  ;  [and]  (5)  the  power 
of  redemption  shall  be  exercisable  only  as  regards  the  whole  of  the  said  ground- 
annual,  and  not  under  any  circumstances  as  regards  any  part  thereof  short  of 
the  whole;  and  (6)  the  redemption  shiiU  not  prejudice  or  affect  the  other 
conditions  and  clauses  herein  contained,  all  which  shall  continue  in  full  force 
and  effect,  and  the  discharge  shall  be  express  to  this  cfTcct. 

'  Care  must  be  taken  to  see  that  tho  form  of  these  references  to  periodical 
additional  sums  is  not  inconsistont  with  the  limited  period  (if  any)  of 
redemption. 

ASSIGNATION '  OF  A  GROUND-ANNUAL 

I,  A.,  in  consideration  of  the  sum  of  £  paid  to  me  by  B.,  do 

hereby  asugn  and  dispone  to  the  said  B.,  and  his  heirs  ^  and  assignees 
vrhomsoever,  the  ground-annual  of  £.  per  annum,   and  periodical 

additional  sums  payable  under  the  contract  of  ground-annual  entered  into 
between  me  and  C,  dated  ,  and  recorded  as  after  mentioned,  the 

'  Name. — It  is  common  to  call  the  deed  a  disposition  and  aasignation ; 
this  is  no  more  appropriate  than  In  the  case  of  any  transfer  of  a  heritable 
security,  and  it  is  recommended  that  it  be  dropped. 

*  Heira. — It  will  be  remembered  that  the  ground-annual  is  heritable  as 
r^aids  succession.  It  is  therefore  superfluous  and  unnecessary  to  exdvde 
eiecutots.  A  destination  to  "executors"  only  would  carry  the  ground- 
annual  to  them  as  heirs  of  prorision.  A  destination  to  "  heirs  and  executors  " 
must  above  all  be  avoided. 
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first  term's  payment  receivable  bj  the  said  B.  betog  that  which  will  become 
due  at  the  term  of  for  the  half-year  preceding :  And  also  the  real 

burden  for  payment  thereof  reserved  and  constituted  under  the  said  contract 
of  ground-annual  over  the  following  eabjeots,  and  the  said  subjects  tbeoiBelvea, 
namely,  All  and  Whole  the  tenement  forming  Koa.  1,  2,  and  3  James  Street, 
Dundee,  with  the  solum  thereof,  ground  attached,  and  pertinenta,  all  in  the 
county  of  Forfer,  being  the  subjects  particularly  described,  and  all  as  specified 
and  described,  in  the  said  contract  of  ground-annual,  recorded  in  the  division 
of  the  general  roister  of  sasines  for  the  county  of  Forfar,  and  as  in  the  Books 
of  Council  and  Session  on  [X] :  Together  with  the  whole  obligations 

and  others  contained  in  the  said  contract  of  ground-annual  so  iai  as  in  my 
favour,  and  the  said  contract  of  ground-aimual  itself :  But  always  with  and 
under  tfae  [burdens,  etc]  specified  in  (first)  and  (second)  the  said 

contract  of  ground-annual  dated  and  recorded  ns  aforesaid. — In  witness  whereof. 

De'fndion  of  title. — If  the  assigner  be  not  the  original  creditor,  say,  To 
which  ground-annual  I  acquired  itnd  have  right  conform  to  the  following 
writs,  viz.  [specify  them  briefly]. 

Stamp. — Conveyance  on  sale. 


ASSIGNATIONS  OF  GROUND-ANNUALS  WHICH  HAVE 
BEEN  ALLOCATED 

I.  When  thb  wholb  Gbound-aknual  is  ASSiaNBD,  and  ho  Part  of  tbb 

PROPXKTT    IS   WHOU.T   FRIED 

[As  above  to  end,  and  proceed.]  But  declaring  that  these  presents  are  in 
all  respects  subject  to  the  operation  and  effect  of  a  minute  of  allocation 
granted  by  me,  dated  ,  and  recorded  in  the  said  diviBion  of  the 

general  register  of  Baaines  on  ,  under  which  the  said  ground- 

annual   and  periodical  additional   sums  were   allocated  as  is  shown  in  the 
schedule  annexed  and  signed  as  relative  hereto. — In  witness  whereof. 

Schedule  referred  to  in  the  fore/joing  Amffnaiion 
a..B.=,-r  Orocnd-  Peeiodical 


street  flat»  shop,  No.  1  . 

5    d 

„     No.  3  . 

5    0 

Fi,etli.tup,     (•"''-r    ■        ■ 
St«cNo.2,      -^  "■■!■».  houee       . 
\  west  house 

3  0 
S  0 
3    0 

a»,od«.t»p,(™Jj';™„     ; 

2  10 
2  10 
2   10 

/  east  house    . 

1    10 

Topflat,  No.  2, 1  middle  house 

1   10 

1  west  house  . 

1   10 
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2.  Wbbn  the  wholb  Groond-annual  is  ASBiaHiD,  BDT  Part  of 
TBB  Pbofertt  hab  bbbn  whollt  fbxbd 

[Aa  on  p.  271  to  X.,  and  proceed]  but  excepting  nlwaya  [the  part  vhieh  hat 
been  freed,  say]  the  two  shops  on  the  etreet  flat,  being  Nos.  1  and  3  of  the 
said  street,  Together  with  the  whole  obligatiooB  and  others  contained  in 
the  said  ooutmct  of  ground-annual  so  far  as  in  my  favour,  and  the  said 
coatraot  of  ground-annual  itself:  But  always  [aion  p.  272]:  But  declaring 
that  these  presents  are  in  all  reapecte  subject  to  the  operaUon  and  effect 
of  a  minute  of  allocation  granted  by  me,  dated  ,  aod  recorded 

in  the  said  diTiaion  of  the  general  raster  of  aasines  on  , 

under  which  (first)  the  aaid  two  shops  were  in  the  result  set  free  from  the 
said  ground-annual  and  periodical  additional  sums,  and  {second)  the  same 
were  allocated  upon  the  remainder  of  the  said  tenement,  as  is  shown  in  the 
schedule  annexed  and  signed  as  relative  hereto. — lu  witness  whereof. 

Schedule. — Annex  a  schedule  on  similar  lines  to  that  above. 

3.  When  an  allocated  Part  onlt  op  thb  Ground-annual  is 

A3SIQNBD 

I,  A.,  in  consideration  of  the  sum  of  £  paid  to  me  by  B.,  do 

hereby  assign  and  dispone  to  the  said  B.,  and  his  heirs  and  assignees  whom- 
soever,  the  ground-annual  of  £S  per  annum,  and  the  additional  sum  of  £10 
over  and  above  the  ground-annual  of  the  year,  payable  said  additioual  sum  at 
the  term  of  1920  and  every  nineteenth  year  thereafter,  the  said 

ground-annual  and  additional  sums  being  part  of  the  ground-annual  of 
£  per  annum  and  periodical  additional  sums  payable  under  the  contract  of 
ground-annual  entered  into  between  me  and  C-,  dated  ,  and  recorded  as 

after  mentioned,  the  first  term's  payment  in  respect  of  the  said  ground-annual 
of  £5  to  be  received  by  the  said  B.  being  that  which  will  become  due  at  the 
term  of  for  the  half-yeur  preceding:  And  also  the  real  burden  for 

payment  thereof  reserved  and  constituted  under  the  said  contract  of  ground- 
annual  and  minute  of  allocation  ufter  mentioned,  over  the  following  part  of 
the  subjects  embraced  in  the  said  contract  of  ground-annual  and  the  following 
subject  itself,  namely.  All  and  Whole  the  shop  No.  1  James  Street,  Dundee, 
with  common  right  to  goliim  [and  with  ground  attached]  and  pertinents,  all  in 
the  county  of  Forfar,  being  part  of  the  subjects  partioularly  described  in  the 
said  contract  of  ground-annual  recorded  in  the  division  of  the  general  register 
of  sasines  for  the  county  of  Forfar,  and  as  in  the  Books  of  Council  and  Session, 
on  :  But  always  with  and  under  the  [hurdena,  etc.]  specified  in 

(first)  and  (second)  the  said  contract  of  ground -annual  dated  and 

recorded  as  aforeeaid,  but  all  only  so  far  as  applicable :  Together  with  the  whole 
obligations  and  others  contained  in  the  said  contract  of  ground-annual  m  far 
aa  in  my  favour,  and  the  said  contract  of  ground-annual  itself,  but  only  so  far 
as  relating  to  the  said  sums  hereby  assigned,  and  to  the  said  part  of  the 
subjects,  which  ground-annual  of  £5  and  relative  periodical  additional  sum 
were  allocated  on  the  said  part  of  the  subjects  conform  to  minute  of  allocation 
by  me,  dated  ,  and  recorded  in  the  said  division  of  the  general 

roister  of  sasines  on  — In  witness  whereof. 

18 
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DISCHARGE  OF  A  GROUND-ANNUAL 

1.  A.,  ID  consideratioD  of  the  sum  of  £  now  paid  to  me  by  B., 
do  hereby  diacharge  for  all  time  coming  a  ground-aDnual  of  £  per 
annum,  and  periodical  additional  sums,  payable  under  a  contract  of  gruund- 
anuil&l  between  C.  and  D.,  dated  ,  and  recorded  iu  the  division  of 
the  general  register  of  aasines  for  the  countj  of  Forfar,  and  as  in  the  Books 
of  Council  and  Session,  on  ,  and  all  obligations,  conditions,  restric- 
tions, Borvitudes,  real  burdens,  and  whole  other  clauses  contained,  reserved,  or 
constituted  in  the  said  contract  of  ground-annual :  And  I  declare  to  he 
redeemed  and  disburdened  thereof,  and  of  the  infeftment  following  on 
the  said  contract  of  ground-annual,  All  and  Whole  that  tenement  forming 
Nob.  1,  2,  and  3  James  Street,  Dundee,  with  the  solum  thereof,  ground 
attached,  and  pertinents,  all  in  the  county  of  Forfar,  being  the  subjects 
particularly  described,  and  all  as  specified  and  described,  in  said  contract  of 
ground-annual  dated  and  recorded  as  aforesaid  :  To  which  ground-annual  and 
others  I  acquired  right  conform  to  assignation  by  the  said  0.  in  my  favour, 
dated  ,  and  recorded  in  the  said  division  of  the  general  register  of 
saunes  on                          . — In  witness  whereof. 

Notes. — 1.  Narrative. — If  the  diecharge  ie  granted  on  the  occasion  of 
the  exercise,  by  the  proprietor  of  the  property,  of  a  right  of  redemption 
of  the  ground-annual  in  terms  of  its  constitution,  it  will  be  proper  to  set  this 
out,  for  (1)  it  affects  the  stamp  (as  below),  and  (2)  if  the  grantors  of  the 
discharge  are  trustees  it  obviates  any  question  as  to  their  power  to  grant  the 
deed,  seeing  that  they  are  bound  to  do  so.  The  narrative  may  be  very  short ; 
thus,  after  "  paid  to  me  by  I!.,"  say  "  in  eaercise  of  hia  right  of  redemption 
in  terms  of  the  contract  of  ground-annual  after  mentioned,  and  in  implement 
of  my  co-relative  obligation  to  grant  a  discharge,  do  hereby." 

2.  Searches. — The  proprietor  should  of  course  have  the  property  searches 
brought  up  to  date,  and  personal  searches  against  the  successive  holders  of 
the  ground-annual.  When  the  discharge  proceeds  on  a  right  of  redemption 
inhibitions  against  the  discharger  may  not  be  efTectual  if  not  notarially 
intimated  to  the  proprietor  [see  p.  285],  but  he  is  not  bound  to  run  any 
such  risk. 

3.  Stamp. — If  on  redemption  in  terms  of  constitution,  sixpence  per  £100 
of  the  sum  paid.     Otherwise,  as  a  conveyance  on  sale. 


DISCHARGE  OF  AN  ALLOCATED  PART  OF  A 
GROUND-ANNUAL 

I,  A.,  in  consideration  of  the  sum  of  £,  ,  now  paid  to  me  by  B., 

do  hereby  discharge  for  all   time  coming  a  ground-annual  of  £, 
jier  annum,  and  periodical  additional  sum  of  £  over  and  above  the 

ground-annual  of  the  year,  the  same  being  part  of   the  ground-annual  of 
£  and  periodical  additional  Bum  of  £,  payable   under 

a  contract  of  ground-annual   between   C.   and   D.,   dated  ,   and 
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recorded  od  ,   and  all  obligations,  oonditionfl,  reBtrictione, 

servitudes  and  burdene,  and  whole  other  clauses  contained,  reeerred,  or  con- 
atituted  in  the  iaid  contract  of  ground-annual  and  in  the  minute  of 
allocation  after  mentioned,  but  all  odI;  bo  far  as  applicable  to  the  said  part 
hereby  discharged :  And  I  declare  to  be  redeemed  and  disburdened  thereof, 
and  of  the  infeftment  following  on  the  said  contract  of  grouDd-aunual,  All 
and  Whole  the  shop  No.  1  James  Street,  Dundee,  with  common  right  to  idlum 
[and  with  ground  attached]  and  pertinents,  all  in  the  county  of  Forfar,  being 
part  of  the  subjects  particular!;  described  in  the  said  contraot  of  ground-annual 
dated  and  recorded  as  aforesaid,  which  ground-annual  of  £•  (jKtrt)  and 

periodical  additional   sum    of  £  were  allocated  on  the  said  shop, 

conform  to  minute  of  allocation  by  me,    dated  ,   and  recorded 

:  To  which  grouud-aonnal  and  othere  I  acquired  right  conform  to 
aasignation  by  the  said  G.  in  my  favour,  dated  ,   and  recorded 

. — In  witness  whereof. 


DISCHARGE  OP  THE  MONEY  OBLIGATIONS  RESERVING 
SERVITUDES 

I,  A.,  in  consideration  of  the  sum  of  £  now  paid  to  me  by  B., 

do  hereby  discfaai^e  for  all  time  coming  a  ground-annual  of  £ 
per  annum,  and  periodical  additional  sums  of  £  ,  payable  uuder  a 

contract  of  ground-aunual  between  C.  and  D.,  dated  ,  and  recorded 

in  the  diriaiou  of  the  general  register  of  sasiaes  for  the  county  of 
on  :  And  I  declare  to  be  redeemed  and  disburdened  thereof,  and 

of  the  infeftment  following  on  the  said  contract  of  ground-annual,  subject 
always  as  after  mentioned.  All  and  Whole  [lu  in  above  formt,  Iiut  before  deduc- 
tion of  title,  if  any,  insert],  But  declaring  that  this  discharge  is  limited  to 
the  said  annual  and  periodical  sums,  and  fire  insurance  premiums,  interest 
and  penalties,  and  does  not  discharge,  prejudice,  or  aSect  any  of  the  other 
obligations,  or  any  of  the  conditions,  restrictions,  servitudes,  or  other  clauses 
ccntaioed  or  constituted  in  the  said  contract  of  ground -annual,  all  which  are 
reserved  and  shall  continue  in  full  force  and  effect. — In  witness  whereof. 
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I.  Pkopbbty  Ekoistkbs 

1.   NOM-BUEGAGB   PROPERTY 

The  r^^tera  are : 

1.  The  particular  register  of  sasines  for  the  county  or  district 
until  it  ceased  to  exist  under  the  operation  of  the  Land  E^isters 
(Scotland)  Act,  1868. 

2.  The  general  roister  of  saeinee  until  it  was  separated  into 
divisions  under  the  same  Act,  i.e.  until  ^Ist  December  1868. 

3.  The  appropriate  division  of  the  general  roister  of  sasinee  from 
and  after  Slst  December  1868. 

The  following  table  shows  what  the  particular  registers  were,  and 
the  datee  at  which  they  were  respectively  closed  in  terms  of  sec.  8  of 
the  Act.  The  districts  refer  to  counties  unless  otherwise  expressly 
stated.  When  words  are  within  bracketa  these  occurred  in  the  formal 
name  of  the  register,  but  they  do  not  require  consideration  inasmuch  aa 
they  are  at  any  rate  within  the  county  named : — 

Aberdeen  and  Kincardine  Feb.  6,  1869 
Argyll,      Dumbarton,      Bute,      Arran     (and 

Tarbert) Jan.   12,  1871 

Ayr  (and    Bailiaries  of   Kyle,    Carrick,    and 

Cuuningbame)        ....  Sept.  30,  1869 

Banff Feb.   27,  1869 

Berwick  (and  Bailtary  of  Lauderdale) .  Mar.  17,  1869 

Caithneea  .....  Feb.  27,  1869 
Dumfries      and      Stewartry      of      Eirkciid- 

brigbt  (and  Stewartry  of  Annandale)  Sept.  30,  1869 
Edinburgh  and  Constabidaries  of  Haddington, 

Linlithgow  (and  Bathgate) .  Feb.     6,1869 

Elgin  (Forree)  and  Nairn  Feb.    27,  1869 

Fife Jan.   12,1871 

Forfar  ....  Feb.   27,  1869 
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iDvemeBB,  Robb,  Sutherland,  and  Cromartj 
ElDrosB,  .... 

Lanark  (except  Regality  of  Glasgow) . 
Orkoey  .... 

Perth  (except  Stewartry  of  Menteith) 
Kenfrew  and  Regality  of  Ulaagow 
Roxburgh,  Selkirk,  and  Peebles 
Shetland         .... 
Stirling,    Claokmaunau,    and     Stewartry 

Meuteith     .... 
Wigtown         .... 


Feb.  6,  18S9 
Deo.  31,  1871 

Mar.  17,  1869 
Feb.  6,  1869 
Jan.  12,  1871 
Mar.  30,  1671 
Sept.  30,  1869 
Feb.     6,  1869 

Jan.  1-2,  1871 
Sept.  30,  1869 


From  let  January  1869  there  was  a  divisioii  of  the  register  for 
each  county,  one  tor  the  stewartry  of  Kirkcadbright,  and  (in  terms  of 
aec.  3  of  the  Act)  one  for  the  barony  and  regality  of  Gla^w.  The 
complete  list  (county  being  implied  when  the  contrary  is  not  stated)  was : 


Elgin. 

Orkney. 

Argyll. 

Fife. 

Peeblea. 

Ayr. 

Forfiir. 

Perth, 

Banff. 

Glasgow  (barony  and  regality). 

Renfrew. 

Berwick. 

Haddington. 

Roes. 

Bute  and  Arr&n. 

Invemeas. 

Roiburgh. 

Gailfauees. 

Kincardine. 

Selkirk. 

Clackmannan. 

Kinross. 

Shetland. 

Cromarty. 

Kirkcudbright  (stewartry) 

Stirling. 

Dumbarton. 

Lanark. 

Sutherland 

Dumfries. 
Edinburgh. 

Nairn. 

Wigtown. 

The  changes  which  have  been  made  on  the  above  are  as  follows : — 
1.  Rose  aad  Oromarty. — From  26th  August  1889  Boss  and 
Cromarty  are  one  coiiuty,  by  the  name  of  "  the  county  of  Boss  and 
Cromarty,"  and  one  register  only  is  kept  from  that  date  (Local 
Government  (Scotland)  Act,  1889,  s.  39,  52  &  53  Vict.  c.  50). 
AJl  write  applicable  to  property  in  the  combined  county  will  be 
recorded  witb  a  warrant  directing  registration  "  in  the  register  of  the 
county  of  Koss  and  Cromarty."  And  as  regards  searches,  the  division 
of  the  roister  for  the  old  county — Boss  or  Cromarty — in  which  the 
property  was  situated  will  be  searched  down  to  26th  August  1889,  and 
the  combined  county  thereafter. 

a  Orkney  and  Shetland.— From  11th  May  1891  it  has  not 
been  "  necessary  that  separate  divisionB  of  the  register  of  sasinee  be 
kept  for  the  counties  of  Orkney  and  Shetland  "  (54  Vict.  c.  9,  s.  1  (2)). 
But  this  does  not  make  it  necessary  to  make  any  change  in  the  form 
of  the  warrant  of  rt^tratdon.  For  property  in  Orkney  the  warrant 
will  direct  registration  "in  the  register  of  the  county  of  Orkney,"  and 
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for  property  in  the  coualy  of  Shetland  It  will  direct  r^istration  "  in 
the  register  of  the  county  of  Shetland."  On  the  other  hand,  there 
would  be  nothing  wrong  in  a  warrant  which  directed  registration  "  in 
the  roister  of  the  conntiea  of  Orkney  and  Shetland."  The  only 
statutory  rule  ia  that  contained  in  sec.  141  of  the  Consolidation  Act, 
1868,  which  directs  that  the  warrant  shall  specify  "the  roister  or 
roisters  of  the  county  or  counties  ...  in  which  the  lands  to  which 
such  conveyance  or  deed  or  writii^  has  reference  are  situated."  It  ifl 
the  register  and  not  the  county  which  is  to  be  apeciSed,  and  here  the 
register  of  the  county  (whether  Orkney  or  Shetland)  is  the  register  of 
the  counties  of  Orkney  and  Shetlaud.  So  much  is  this  so,  that  no 
matter  how  the  warrant  niay  run,  the  certilicate  of  registration  must 
certify  that  the  deed  has  been  recorded  "in  the  division  of  the 
general  roister  of  saaines  applicable  to  the  counties  of  Orkney  and 
Shetland." 

Searches  will  be  in  the  division  for  the  county  —  Orkney  or 
Shetland — to  llth  May  1891,  and  in  the  division  for  the  two  counlaee 
thereafter. 

3.  Ohanges  made  by  Boundary  Oommissioners. — Numerous 
changes  in  the  county  boundaries  were  made  by  the  Boundary  Com- 
missioners, under  the  Local  Government  Act,  1889.  These,  of  course, ' 
have  effect  for  land  registration,  as  for  other  purposes,  but  as  r^rds 
land  registration  their  effects  were  postponed  to  15th  May  1892 
(54  Vict  c.  9,  B.  1).  For  what  the  changes  are,  reference  is  made  to 
Mr.  Hay  Shennan's  hook  on  Botmdaries  of  Counties  and  Burghs  in 
Scotland, 

It  is  impossible  here  to  give  even  any  general  details  of  the 
changes,  but  it  may  have  a  certain  amount  of  usefulness  to  state  what 
counties  have  had  no  changes  made  at  all  in  either  county  or  parish 
boundaries,  and  what  counties  have  had  no  changes  in  the  county 
boundaries. 

1.  No  changes  at  all : 

Kirkcudbright.  Wigtown, 

Orkney. 

2.  No  change  in  the  county  boundaries ; 

Bute  and  Arran.  Shetland. 

Caithness.  Sutherland. 

Kirkcudbright  Wigtown. 

Orkney. 
As  r^ards  searches,  the  chains  made  under  the  Act  may  work  in 
several  ways : — 

1.  The  subject  of  search  may  previously  have  been  in  one  county, 
and  it  may  be  wholly  transferred  to  another.  In  that  case  the 
division  of  the  register  for  the  old  county  will  be  searched  down  to 
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15tb   May  1892,  and  the  division  for  the  new  county  from   14th 
May  1892. 

2.  The  aubjtict  of  search  may  previously  have  been  wholly  in  one 
county,  and  part  of  it  may  have  been  transferred  to  another.  The  old 
county  will  be  searched  all  through,  and  the  new  county  from  14th 
May  1892. 

3.  The  subject  of  search  may  previously  have  been  partly  in  each 
of  two  counties,  and  it  may  have  been  transferred  wholly  to  one  of 
these.  The  county  which  is  thus  left  out  will  be  searched  to  15th 
May  1892,  and  the  other  county  will  as  from  14th  May  1892  be 
searched  so  as  to  cover  the  whole  property. 

4.  The  subject  of  search  may  previously  have  been  partly  in  each 
of  two  counties,  and  it  may  still  be  left  in  that  condition,  though  the 
extent  of  the  respective  parts  is  altered.  If  the  searches  exist  in  a 
joint  form,  ie.  over  the  whole  property  in  both  counties,  they  will  be 
continued  as  they  stand ;  and  if  no  searches  exist,  they  will  be  ordered 
in  this  form.  If,  on  the  other  hand,  they  are  divided — separate 
searches  for  each  county  only — the  transferred  area  will  require  also 
to  be  transferred  to  the  search  of  ite  new  county  as  from  14th  May 
1892,  or,  perhaps  better,  a  combined  search  may  be  ordered  for  the 
whole  property  in  both  registers. 

Pariod  of  Property  Searchea — The  rule  of  professional  practice 
is  forty  years.  An  express  obligation  in  general  terms  to  give 
searches,  and  the  implied  obligation,  each  bind  the  seller  to  give  a 
forty  years'  search.  In  like  manner  a  lender  is  entitled  to  a  search 
iur  that  period.  It  follows  that  the  solicitor  whose  duty  it  is  to 
obtain  a  search  will  be  liable  if  he  accept  a  search  for  a  less  period 
if  the  longer  period  would  have  disclosed  any  defect  or  burden.  The 
provision  of  sec.  34  of  the  1874  Act  making  twenty  years  in  most 
cases  a  sufficient  period  of  prescription  has  no  effect  on  the  period  of 
searching.  The  reason  is  that  that  provision  does  not  shorten  the 
period  of  the  n^ative  prescription,  and  so  a  bond  recorded  thirty-nine 
years  ^o  will  bind  the  property  even  though  no  interest  may  have 
been  paid.  It  is  true  that  the  same  may  be  said  of  a  bond  recorded 
forty-one  years  ^o  if  interest  has  been  paid  within  the  last  forty 
years,  so  that  a  forty  years'  search  is  not  conclusive.  But  there  must 
be  some  limit;  forty  years  was  no  doubt  chosen  because  it  was  the 
period  of  both  positive  and  negative  prescription  under  the  Act  1617, 
c.  12,  and  it  is  confirmed  by  inveterate  practice.  Accordingly,  it  may 
be  taken  as  certain  that  under  no  circumstances,  apart  from  express 
stipulation,  is  a  seller  bound  to  furnish  a  search  for  more  than  forty 
years  back  from  the  date  of  settlement.  It  is  not  so  clear  that  a 
porchaser  or  lender  should  not  obtain  a  longer  search,  if  necessary  to 
show  the  infeftment  on  which  the  prescriptive  title  depends.  This 
will  be  rarer  now  since  the  positive  prescription  has  been  reduced,  but 
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it  is  recommeQded  that  the  search  should  be  for  the  forty  years  or  to 
the  foundatioD  infeftment,  whichever  gives  the  longer  period. 

2.   BOBGAQE   PEOPKRTT' 

Apart  from  the  vexed  queation  of  feu-rights,  searches  in  the 
property  register  over  burgage  property  are  as  simple  as  in  the  case 
of  non-bui^ge  property.  The  only  property  roister  will  in  that  case 
be  the  bui^h  register.  The  town  clerk  may,  or  may  not,  make  the 
search;  he  is  not  bound  to  do  so. 

The  difficulties  are  with  reference  to  feus  of  burgage  property,  aa  to 
which  see  p.  341.  The  specialties  are  (1)  that,  though  the  property 
was  burgage,  a  feu  thereof  oi^ht,  before  1874,  to  have  been  recorded 
in  the  county  register;  but  (2)  that  registration  of  such  feus,  and 
transmissions  thereof,  in  the  burgh  register  is  now  declared  to  have 
been  effectual.    Two  cafles  may  be  figured : — 

1.  A  title  is  offered  to  burgage  property  without  any  reference  to, 
or  su^estion  of,  its  having  been  feued.  In  that  case  the  usual  practice 
is  to  be  satisfied  with  a  search  in  the  burgh  register.  But  it  is 
obvious  that  this  will  fail  to  disclose  a  properly  constituted  feu  if 
granted  before  1874,  for  it  would  have  been  recorded  in  the  county 
register.  Therefore,  strictly,  there  ought  also  to  be  a  search  in  the 
county  register  to  2nd  October  1874  But  it  has  to  be  kept  in 
mind  that  feus  by  individuals  of  burgee  property  were  very  rare 
before  1874 ;  and  further,  as  a  practical  question,  there  is  a  certain 
protection  in  the  badge  of  possession,  especially  in  small  burghs. 

2.  If,  however,  the  title  offered  rest  on  a  feu  of  bui^age  property, 
it  ia  recommended  that  both  r^;:isterB  be  searched,  in  view  of  l^e 
alternative  r^istration  which  was  competent  till  1874,  and  the  diBerent 
views  which  have  been  expressed  since.  It  appears  that,  as  a  matter 
of  fact,  it  is  not  very  uncommon  to  find  different  writs  in  the  same 
progress  recorded  in  different  registers. 

These  doubts  suggest  that  in  these  cases  the  exact  extent  of  the 
search  to  be  given  may  Bometimes  require  to  be  made  express  in  the 
contract  (p.  161),  and  in  the  obligation  for  search  (p.  289). 

Of  course  it  goes  without  saying  that  no  changes  which  have 
been  made  on  the  boundaries  of  royal  bu^hs  have  any  effect  on 
burg^  holding  or  the  burgh  register. 

The  personal  roisters  for  bui^t^e  property  are,  and  always  have 
been,  just  the  ordinary  personal  roisters  about  to  be  noticed. 

II.  Feksonal  Beoistebs 
Down  to  Slst  December  1868  the  personal  r^ist^rs  were : 
1.  Inhibitions. — (1)   The  general  roister  of  inhibitions,  kept  at 
Edinburgh  for  the  whole  country. 

'  See  p.  310. 
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(2)  Tbe  particular  registers  of  inhibitions,  kept  throughout  the 
country  for  the  different  counties. 

2.  Adjudlcationa.-— The  raster  of  ahbreviates  of  adjudications, 
kept  at  Edinburgh  for  the  whole  country. 

This  state  of  matters  was  altered  as  from  Ist  Janaary  1869  by  the 
Land  BegititerB  Act,  1868,  ss.  16  and  17.  The  changes  were:  (1)  the 
particular  rasters  of  inhibitions  were  discontinued,  and  (2)  the 
general  roisters  of  inhibitions  and  adjudications  were  treated  as  one 
register. 

IKKBITIONB 

It  is  necessary  here  to  refer  to  several  matters  of  importance  in 
connection  with  inhibitions,  and  the  various  questions  which  arise 
r^arding  them  on  examination  of  searches. 

Preecriptioil.  —  Prior  to  1874  InhibitionB  prescribed  in  forty 
years.  By  sec.  42  of  the  1874  Act  this  was  cut  down  to  five  years 
(but  see  p.  287),  with  a  provision  for  keeping  the  inhibition  in  force 
by  renewal  within  the  five  years,  and  with  a  limitation  as  regards 
inhibitions  recorded  prior  to  the  Act,  which  need  not  be  considered 
here.  The  five  years  run  "from  the  date  on  which  such  inhibitions 
shall  respectively  take  eETect"  On  reference  to  sec  155  of  the  1868 
Act,  which  provides  for  a  preliminary  notice,  it  is  clear  that,  when  a 
notice  has  been  recorded,  and  the  inhibition  and  execution  thereof  have 
subsequently  been  recorded  within  twenty-one  days,  so  that  the  in- 
hibition takes  effect  from  the  date  of  registration  of  the  notice,  the  five 
years  will  run  from  that  date  also.  That  is  on  the  assumption  that 
the  notice  was  a  good  notice ;  but  looking  to  the  great  protection 
which  seems  to  be  given  to  purchasers  in  the  matter  of  inhibition,  it  is 
quite  possible  that  a  purchaser  might  be  held  entitled  to  refuse  to 
proceed  if  the  validity  of  the  title  depended  on  the  inhibition  having 
expired  at  the  end  of  five  years  from  the  recording  of  the  notice  and 
not  of  the  inhibition,  and  still  more  so  that  an  oblation  for  clear 
search  might  be  held  not  to  be  implemented  in  the  like  casa  The  law, 
however,  ia  clear  as  follows:  (1)  that  if  twenty-one  clear  days  elapse 
between  the  recording  of  the  notice  and  the  recording  of  the  inhibition, 
the  notice  goes  for  nothing ;  and  (2)  that  if  five  years  are  allowed  to 
elapse  after  the  recordii^  of  (a)  an  effectual  notice — ie.  rather  a  notice 
which  gives  retro-active  effect  to  a  subsequent  inhibition — or  (b)  an 
inhibition  not  preceded  by  an  effectual  notice,  or  (c)  an  effectual  renewal, 
without  in  each  case  a  renewal  or  further  renewal,  as  the  case  may  be, 
the  inhibition  goes  for  nothii^. 

Effect  of  Preecription. — When  an  inhibition  prescribes  its  efifect 
is  lost  altogether,  that  is  to  say,  as  r^ards  deeds  granted  before,  as 
well  as  after,  the  date  when  prescription  operated.  In  the  case  of 
a    judicial    challenge    founded  on    the    inhibition,  i.e.  by  action    of 
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reduction,  (1)  raster  a  notice  of  the  action  in  the  register  of  inhibitions 
under  s.  159  of  the  1863  Act,  and  (2)  ob  majorem  cauielam  renew  the 
inhibition  if  running  out. 

Effect  of  RenewaJ. — It  ib  hardly  necessary  to  point  out  that  a 
renewal  is  not  a  new  inhibition.  Property  acquired  between  the  first 
recording  and  the  renewal  will  not  be  affected.  As  to  renewal 
after  the  death  of  the  inhibited  person,  that  appears  to  be  competent 
in  order  to  keep  the  inhibition  in  force  as  a  ground  of  challenge  of 
any  deed  which  be  in  his  lifetime  may  have  granted  ;  but  of  course  it 
has  DO  effect  gainst  deeds  hy  his  successor. 

Sfifect  on  Acquirenda. — Prior  to  1868  an  inhibition  was  not 
limited  in  its  effect  to  die  heritable  estate  belonging  to  the  inhibited 
person  at  its  date  :  it  affected  his  future  estate  also.  This  was  altered 
by  sec.  157  of  the  1868  Act.  All  that  is  affected  is  the  estate  as  at 
the  date  of  recording  the  inhibition,  or  notice  thereof,  including,  how- 
ever, any  estate  then  standing  destined  to  the  inhibited  person,  "  by  a 
deed  of  entail,  or  by  a  similar  indefeasible  title,"  provided  he  shall 
thereafter  succeed  thereto.  In  determining  what  is  estate  at  the 
date  in  question  it  obviously  is  or  may  be  necessary  to  fix  two  dates, 
namely,  (1)  acquisition,  and  (2)  divestiture.  As  regards  the  former, 
and  under  reference  to  what  is  stated  below,  it  is  not  safe  to  take 
the  date  of  infeftment,  nor  even  the  date  of  the  deed ;  it  is  apparently- 
necessary  to  go  back  to  the  date  of  pwchate.  As  regards  divestiture 
it  is  plain  that  that  cannot  be  assv/med  to  have  taken  place  until  the 
next  owner  is  infeft. 

The  exception  of  indefeasible  destinations  in  sec.  157  of  the  1868 
Act  must  be  kept  in  view  in  dealing  with  any  person  who  has  succeeded 
under  a  destination  of  that  kind,  or  where  a  person  who  has  so  succeeded 
has  possessed  the  property  within  the  prescriptive  period.  These  cases 
include  (1)  an  heir  of  entail  in  possession  ;  (2)  anyone  who  has  succeeded 
under  an  entail  and  has  disentailed ;  (3)  anyone  who  has  succeeded 
under  a  destination  to  A.  in  liferent  allenarly  and  bis  heirs  in  fee.  In 
all  these  cases  an  Inhibition  used  against  the  person  in  question,  at  any 
time  after  the  destination  came  into  effect,  would  be  su£Qcient  to  strike 
at  any  deed  by  him  dealing  with  his  expectancy. 

What  Estate  affected.— The  inhibition  affects  all  heritable  estate. 
The  nature  of  the  title  is  immaterial.  It  does  not  matter  whether  the 
inhibited  person  is  infeft  or  not.^  This  is  of  importance  in  connection 
with  ex  facie  absolute  conveyances  (see  infra).  It  is  also  of  much 
importance  in  connection  with  the  very  common  case  of  a  person  who 
buys  a  property,  never  takes  a  title,  sells,  and  the  title  is  taken  direct 
to  the  new  purchaser,  with  or  without  the  express  concurrence  of  the 
mid-purchaser  on  the  face  of  the  title.  Under  th^se  circumstances  the 
mid-purchaser  should  be  searched  against  Of  course  it  is  obvious  that 
'  Dryburgk  v.  Ourdon,  188B,  24  R  1. 
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there  may  be  mtuiy  intereste  of  this  kind  which  Dever  appear  on  the 
face  of  the  deeds  at  alL  In  that  case  a  purchaser  or  lender  could  not 
possibly  be  affected  unleaa,  it  may  be,  in  a  oaee  where,  in  point  of  fact, 
he  had  notice  in  some  other  way  of  the  existence  of  the  interest  in 
question. 

ExfacU  Absolute  Dispositions. — The  case  of  i>ry6Mrp'A,  already 
cited,  is  of  great  importance.  A.  granted  a  disposition  ex  facie  absolute, 
but  truly  in  security,  in  favour  of  B. ;  a  sale  was  effected  to  C. ;  and 
the  disposition  to  C.  was  granted  by  A.  (who  was  described  as  "  pro- 
prietor ")  and  B.  B.,  who  was  A.'s  law  f^ent,  had  granted  an  oblation 
to  C.  for  a  cleat  search.  It  was  found  that  there  were  two  inhibitions 
against  A.  recorded  after  the  recordii^  of  the  ex  facie  absolute  dis- 
position by  A  in  favour  of  B.  Held  that  B.  must,  under  his  obligation, 
clear  the  record  of  the  inhibitions.  It  was  not  expressly  decided  that 
the  inhibitions  were  valid,  for  the  inhibitors  were  not  in  the  action. 
It  was  held  that,  whether  good  or  bad,  there  woe  a  sufficiently  serious 
question  to  entitle  C.  to  say  that  B-'s  obligation  for  a  clear  record  was 
not  implemented.  But  the  Lord  Ordinary  (Eincoimey)  was  of  opinion 
that  the  inhibitions  were  good ;  and  certainly  there  is  a  very  great  deal 
to  say  for  that  view,  looking  to  the  way  in  which  the  title  was  given 
to  C.  The  moral  of  the  cose  is  that,  under  similar  circumstances,  the 
title  in  favour  of  the  purchaser  should  be  granted  by  the  holder  of 
the  ex  fade  absolute  disposition  by  himself  alone.  Of  course  there  may 
sometimes  be  difficulties  in  arranging  that,  but  it  is  the  only  way  to 
avoid  the  possibility  of  the  question  which  arose  in  Zhylmrgk's  case. 
Even  then,  however,  it  is  proper  to  note  that  the  Lord  Ordinary  in- 
dicated a  question  as  to  whether  the  inhibitions  might  not  have  bad 
effect  against  C's  disposition.  But  as  to  this  it  is  submitted  there  could 
be  no  doubt  A  has  given  B.  a  deed  which  implies  a  power  of  sale,  just 
as  he  could  have  given  him  a  deed,  namely,  an  ordinary  bond  and  dis- 
position in  security,  with  an  express  power  of  sale ;  and  in  both  cases 
the  power  and  any  exercise  of  it  are  good  against  all  deeds  granted  by, 
and  diligence  used  against,  A.  subsequent  to  the  recording  of  B.'s  deed 

In  connection  with  ex  fade  absolute  deeds  there  are  two  other 
questions,  namely,  (1)  whether  the  di^tmees  should  be  searched  against 
(see  p.  285;,  and  (2)  whether  the  recording  of  an  inhibition  against 
the  dvponer,  without  intimation  to  the  disponee,  bars  the  latter  from 
claiming  a  preference  for  subsequent  advances  as  against  the  inhibitor, 
a  question  which  it  is  not  necessary  to  consider  here  (see  p.  474). 

Future  Deeds  only  struck  at. — It  goes  without  saying  that 
inhibition  strikes  at  future  deeds  only.  But  what  is  a  future  deed  ? 
The  point  is  that  the  date  of  the  deed — which,  according  to  our 
practice,  is  the  date  of  signing — cannot  be  the  criterion.  There  is  no 
deed  until  delivery,  and  the  date  of  that  will  almost  always  require  to 
be  proved  from  outside  sources.    Thus  a  bond  by  A.  to  R  is  s^ed  on 


j,t.z.^d_,CjOO<^lc 


284  '  SEARCHES 

the  Ist  of  the  month,  0.  records  an  inhibition  against  A.  on  the  2nd, 
the  loan  is  paid  over  and  the  bond  delivered  and  recorded  on  the  3rd. 
The  bond,  though  dated  before  the  inhibition,  will  be  struck  at ;  unless 
indeed  it  could  be  established  that  there  was  a  prior  contract  and 
obligation  to  grant  the  bond.  But  alter  the  facts  thus:  bond  to  B. 
s%ned  on  1st;  loan  paid  and  bond  dehvered  same  day;  G.'s  inhibition 
on  2iid ;  bond  recorded  on  3rd.  The  bond  wiU  be  safe.  But  how  is  a 
third  party  to  know  these  facts,  e.g.  an  assignee  of  the  bond,  or  a 
purchaser  under  the  power  of  sale  therein  contained  ?  It  is  probable 
that  they  would  be  allowed  to  take  the  infef  tment  as  the  criterion — that 
if  the  inhibition  took  effect  before  the  recording  of  the  deed,  it  most  be 
cleared  away. 

Voluntary  Deeds  only  struck  at. — Inhibition  does  not  affect  uiy 
deed  which,  at  the  date  of  recording  the  inhibition  or  notice  of  it,  the 
person  inhibited  was  under  obligation  to  grant.  Suppose  A.  contracts 
in  March  to  sell  a  house  to  B. ;  C,  uses  inhibition  gainst  A,  in  April — 
is  A.  in  May  in  a  position  to  dispone  and  give  a  good  title  to  B.  noti- 
withstanding  C's  inhibition  ?  It  is  not  disputed  that  he  is,  assuming 
the  contract  of  sale  to  have  been  absolute.  But  if  the  transaction  is 
carried  out  on  these  lines,  the  result  will  be  that  ex  facie  of  the  search 
the  disposition  will  be  bad,  as  being  struck  at  by  the  inhibition.  The 
validity  of  the  title  will  depend  on  matter  extraneous  to  the  records. 
Just  for  this  reason  Lord  M'Laren  has  stated  a  clear  opinion  to  the 
effect  that  B.  could  not  be  compelled  to  proceed  untU  the  inhibition  was 
discharged.'  If  that  be  so,  it  is  manifest  that  in  the  like  circumstances 
any  obligation  for  clear  searches  would  be  held  to  cover  the  discharging 
of  the  inhibition.  It  is  diEGcult  to  see  any  principle  in  this.  The 
reason  given  by  his  Lordship,  namely,  that  missive  letters  of  purchase 
are  apt  to  be  lost  sight  of  after  the  formal  title  lb  granted,  would  not 
have  the  same  apphcation  to  formal  articles  of  roup  and  minute  of 
enactment  thereon.  But  it  would  be  absurd  to  say  that  the  degree  of 
formahty  of  the  contract,  i.e.  of  the  paper  in  which  it  was  expressed, 
could  affect  the  result  If,  under  these  circumstances,  it  is  in  any  case 
proposed  to  proceed  without  obtaining  a  discharge  of  the  inhibition,  it  is 
recommended  (1)  that  special  care  be  taken  to  see  that  there  really  was 
a  final  contract  before  the  inhibition;  (2)  that  this  and  its  date  be 
narrated  in  the  title ;  and  (3)  that  the  missives,  if  not  in  the  form  of 
articles  of  roup,  be  registered  for  preservation.  But  it  appears  to  be 
the  purchaser's  right  to  refuse  to  settle  unless  and  until  the  inhibition 
is  discharged. 

Inhibitions  against  Heritable  Creditora — This  subject  was  con- 
sidered   in   MatMrUoah's  case.*     There   is   a  special  Act  of  Sederunt' 

^  Hendemm.   v.    Zlaicaon,    1S95,    22    B.  '  MackiiUinh'tTn.  y.DavidtouJiaaTtlek, 

8SG.  1S98,  25  R.  SB4. 

>  IBtb  Febniuy  1680. 
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proceedii^  on  the  aBBumpHon  that  inhibition  did  not  affect  heritable 
aecuritiea,  and  providing  that  in  future,  if  the  inhibitor  gave  notarial 
intimation  of  the  inhibition  to  the  debtor  under  the  security  ("the 
personee  who  have  right  to  the  reversione  of  the  saids  wodaetts  or 
annoahrenta "),  no  discba^  of  the  security  should  thereafter  be 
eSectual  "unless  the  redemption  proceed  by  way  of  action,  the 
inhibitor  being  always  cited  thereto,  or  by  suspenaion  of  double 
poindings  upon  consignation."  In  JfacMttioah's  case  the  inhibited 
creditor  demanded  payment  of  the  sum  due  to  him  on  the  heritable 
security,  and  the  repayment  was  by  way  of  ass^ation  to  a  new 
lender,  who  in  the  assignation  was  stated  to  have  paid  the  money 
according  to  the  ordinary  form.  The  assignation  was  challenged  as 
being  struck  at-  by  the  inhibition.  Held  that  it  was  not,  in  respect 
that  intimation  had  not  been  given  under  the  Act  of  Sederunt.  It 
was  argued  that  the  recording  under  sec.  18  of  the  Court  of  Session 
Act,  1S68,  was  equivalent  to  intimation,  but  this  was  rejected.  The 
onderlying  ground  is  that  the  creditor  is,  on  payment,  under  obligation 
to  grant  a  discharge  or  (unless  he  has  a  valid  interest  to  object)  an 
assignation,  and  therefore  that  this  lets  these  deeds  out  of  the  class 
which  inhibition  affects.  Lord  Trayner  said :  "  I  must  say  it  is  new  to 
me  to  hear  it  su^ested  that  a  debtor  ready  to  pay  his  creditor 
(heritably  secured)  required,  before  paying  him,  a  search  against  his 
creditor  in  the  personal  register."  Upon  this  dictvm  and  the  case 
generally  there  are  a  few  matters  which  should  he  kept  in  view, 
(I)  It  does  not  follow  from  the  decision,  and  it  does  not  appear  to  be 
law,  that  inhibition  will  strike  at  no  assignation  of  a  heritable  security, 
eg.  an  assignation  carried  throi^h  without  any  reference  to  the  debtor, 
of  which  the  strongest  example  would  be  a  sale  of  the  bond  by  public 
roup,  which  is  by  no  means  unknown.  (2)  The  decision  certainly  does 
not  cover  the  case  of  a  creditor  selling  the  property  under  his  power  of 
sale.  (3)  Nor  does  it  appear  that  it  covers  securities  in  the  form  of  ex 
facie  absolute  dispositions,  though  even  then  it  may  be  open  to  argiunent, 
looking  to  the  forms  of  securities  specially  mentioned  in  the  Act  of 
Sedemnt,  1680.  (4)  As  to  Lord  Trayner's  dictum,  see  Adjudication, 
irtfra.  (5)  It  will  be  remembered  that  it  is  not  only  the  debtor  in  the 
bond  who  must  ju<%e  whether  a  search  is,  or  is  not,  necessary  gainst 
the  creditors :  subsequent  creditors  and  purchasers  must  also  do  so,  and 
thay  may  have  no  means  of  knowing  the  nature  of  the  transfers  which 
have  taken  place ;  and  indeed,  for  all  they  know,  it  is  possible  that  an 
inhibition  might  have  been  intimated  to  the  debtor.  At  the  same  time 
the  almost  universal  practice  is  not  to  require  searches  (gainst  creditors. 
This  on  the  whole  appears  reasonably  safe.  But  search  should  be  made 
against  creditors  (a)  selling  under  power  of  sale,  or  (6)  holding  ex  facie 
absolute  dispositions. 

Inhibition  as  aflfected  by  Sequestration.— In  the  case  of  a 
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purchase  from  a  trustee  in  sequestration,  the  purchaser  is  not 
afiected  by  any  inhibition  used  t^aiost  the  bankrupt,  though  prior 
to  the  sequestration.* 

Inhibition  personaL — As  the  inhibition  is  simply  a  restrunt  upon 
the  individual  inhibited,  it  is  no  bar  to  any  deed  by  his  successor. 
Therefore  no  inhibitions  need  be  r^arded  except  those  gainst  the 
actual  granter  of  the  deed. 

Ck)ntentB  of  Inhibition  Blister. — These  are:  (1)  inhibitions 
proper,  (2)  sequestrations,'  and  (3)  reductions.'  Sequestrations  and 
reductions  do  not  fall  under  the  five  years'  prescription  of  inhibitions. 

Discharge  of  Inhibition. — This  is  referred  to  only  in  connection 
with  cases  such  as  those  already  mentioned,  in  which  a  seller  may  be 
under  obligation  to  have  the  record  cleared  of  an  inhibition  which  does 
not  really  in  law  aflect  the  particular  transaction,  but  in  r^ard  to 
which  it  is  held  that  the  seller  is  bound  to  have  this  established  at 
his  own  expense,  so  as  to  give  an  undoubtedly  clear  record.  It  does 
not  at  all  follow  that  the  inhibitor's  debt  must  be  paid.  If  it  be  the 
fact  that  in  law  the  inhibition  dora  not  strike  at  the  deed  in  question, 
this  could  be  declared  in  an  action  in  which  the  inhibitor  is  called. 
But  this  would  not  meet  such  a  case  as  Drybv/rgh,  su^ra. 

ADJUDICATIONS 
The  registers  of  adjudications  contain  (1)  abbreviates  of  adjudica- 
tion, and  (2)  notices  of  summonses  of  adjudication.'  A  complete 
right  could,  and  can,  be  obtained  to  an  adjudication  by  the  recording 
of  an  abbreviate  in  the  adjudication  register ;  but  in  point  of  fact,  imder 
the  present  system  of  land  rights,  the  invariable  method  is  by  record- 
ing the  decree,  or  a  notaiial  instrument  upon  it,  in  the  sasine  roister.* 
The  fact  that  a  title  may  be  completed  in  the  former  of  these  methods, 
and  the  other  fact  that  heritable  securities  are  adjudgeable,  may  be 
thought  to  render  it  proper  to  obtain  a  search  against  a  heritable 
creditor  on  the  debt  being  paid  up,  even  when  that  takes  the  form  of 
a  dischai^e,  in  order  that  the  debtor  may  know  who  his  creditor  is. 
But  the  risk  is  remote  and,  looking  to  modern  practice,  almost  fanciful. 

PERIODS  OF  PERSONAL  8KARCH  :  AND  PASTIES 
Various  questions  have  been  raised  r^arding  the  periods  for  which 
searches  should  be  made  in  the  registers  of  inhibitions  and  adjudications. 
The  practical  advice  is  to  ascertain  who  have  been  interested  in  the 
property  during  the  forty  years  preceding  the  proposed  transaction,  and 
then  search  against  each  of  them  in  all  the  registers  from  the  b^inniog 
of  the  forty  years  to  the  infeftment  of  bis  successor. 

'  Bsnknijitcy  Act,  1868,  w.  102,  105.  '  CoiiBolidation  Act,  1868,  s.  169. 

»  Id.,  ^  *8.  '  BeU,  Comey.  11B2. 
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As  to  the  persoDS  to  be  searched  against,  the  leading  point  is  that  the 
search  will  not  be  limited  to  persons  who  have  been  infeft:  Bee  p.  282  as 
to  inhibitions.  The  search  will  include  all  who  have  had  an  interest  in 
the  property,  whether  they  held  any  title  or  not.  Mention  may  be 
specially  made  of  (1)  purchasers  who  have  resold  without  taking  any 
title  in  their  own  name  (p.  282);  (2)  heira  who  have  never  been  served. 
But  as  to  heritable  creditors,  see  p.  285.  If  a  married  woman  is  in- 
cluded, it  is  usual  and  proper  to  include  her  husband.  When  trustees 
hold  for  a  firm  or  company  the  latter  will  be  included  as  well  as  the 
tnisteee. 

It  ia  not  Baid  that  a  search  for  the  periods  above  suggested  is  essential. 
It  will  be  at  once  observed  that  it  takes  no  regard  of  (a)  the  shortening 
of  the  positive  prescription  to  twenty  years,  or  (6)  the  shortening  of  the 
prescription  of  inhibitions  to  five  years. 

PositiTe  Preecriptioil. — In  the  first  place,  it  may  happen  that  the 
prescriptive  prc^p-ess  starts  with  an  adjudger's  title,  and  then  it  is  clear 
that  the  twenty  years'  period  has  no  apphcation.  But  even  when  twenty 
years  is  the  prescriptive  period  (as  is  of  course  the  common  case),  it  is 
aoggeated  that  adjudications  are  just  hke  voluntary  securities,  and  do 
not  fall  except  under  the  operation  of  the  long  negative  prescription  of 
forty  years.  But  even  if  this  view  be  sound,  it  may  reasonably  be 
assumed  that  infeftment  would  have  followed  on  the  adjudication,  which 
would  thus  be  disclosed  by  the  sasine  search. 

PreBcription  of  Inhibitions. — If  the  raster  of  inhibitions  con- 
tained nothing  but  inhibitions  pro[)er,  it  is  clear  that  a  search  for  the 
last  five  years  gainst  all  those  who  have  been  interested  in  the  property 
during  the  actual  period  of  the  long  positive  prescription  (twenty  or 
forty  years,  as  the  case  may  be)  would  show  all  that  could  affect  any 
transaction.  But  then  the  register  contains  notices  of  sequestrations 
and  reductions,  so  that  it  appears  necessary  that  the  search  should  be 
extended  against  at  least  all  who  have  been  interested  during  the  pre- 
scriptive period,  and  should  be  against  each  from  a  period  forty  years 
back,  to  the  infeftment  of  his  successor. 

In  connection  with  all  these  questions,  it  is  to  be  bonie  in  mind  as  a 
practical  element  that  a  search  in  all  the  registers  costs  no  more  than  a 
search  in  any  one  of  them,  and  that  the  introduction  of  additional  names 
often  causes  no,  and  never  much,  additional  expense. 

For  the  same  reasons  it  is  hardly  worth  while  to  limit  a  search 
against  anyone  in  respect  of  his  ?tge,  which  is  a  matter  regarding  which 
subsequent  dealers  will  have  no  information.  As  much  as  possible  the 
search  should  be  framed  so  as  to  be  its  own  proof  of  its  sufficiency.  Thus 
a  deceased  person  will  be  searched  against  until,  say,  his  trustees  are 
infeft;  and  the  trustees  should  be  searched  against,  if  possible,  from 
some  date  which  appears  on  the  search,  or  at  least  in  the  titles,  as  being 
within  the  lifetime  of  the  testator. 
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III.   EKGiaTKH  OF  ENTAIIB 

ABSimimg  that  a  prescriptive  fee-simple  title  is  produced,  aod  of 
course  assuming  possession  thereon,  it  doee  not  appear  that  there  is 
any  necesutj  to  search  the  register  of  entaibi  For  any  entail  prior  to 
the  prescriptive  period  will  not  affect  the  prescriptive  fee-simple  title ; 
and  as  regards  any  entail  during  the  prescriptive  period,  if  it  has  not 
been  feudalised  it  will  not  be  eSbctual,  even  though  recorded  in  the 
roister  of  entails;  and  if  feudaheed,  the  ordinary  sasine  search  will 
disclose  it. 

But  as  regards  dealii^  with  entail  titles,  it  is  clear  that  it  ia  essential 
to  search  the  entail  roister  if  one  is  dealing  with  an  heir-apparent  or 
otherheir  not  in  possession,  for  then  the  whole  trauBaction  depends  on 
there  being  a  subsisting  entail,  and  a  search  in  the  entail  register  may 
show  a  disentail,  which  will  be  complete  though  not  recorded  in  the 
roister  of  sasinea,  though  no  doubt  it  is  usual  and  proper  to  record  it  in 
that  register  too.  Strictly,  the  search  ought  to  go  back  to  the  date  of 
the  entaiL 

In  dealings  with  an  heir  of  entail  in  possession  it  does  not  seem 
necessary  to  search  the  raster  of  entails ;  for  if  he  has  disentailed,  and 
holds  an  unfettered  instead  of  a  fettered  fee,  so  much  the  better.  True, 
the  previous  heir  might  have  been  the  disentailer,  and  may  have  dealt 
with  the  estate  by  an  unfeudallsed  instrument,  e.g.  a  general  will.  This 
is  extremely  improbable ;  and  even  if  it  did  happen,  it  could  not  affect 
anyone  dealing  on  the  faith  of  the  records  with  the  next  heir  of  entail 
with  a  completed  title. 

OBUGATIONS  FOB  SEARCHES 

It  is  plain  that  there  is  no  duty  on  any  solicitor  to  give  any 
obligation  for  search,  and  there  may  be  many  cases  in  which  one  will 
refuse  to  do  so.  At  the  same  time  the  practice  is  general  and  almost 
universal  The  obligation  ought,  however,  to  cover  as  short  a  period  as 
possible,  both  backwards  and  forwards.  That  implies  that  a  search 
should  actually  be  made,  produced,  and  examined  by  both  sides  before 
settlement.  That  will  clear  everything  to  a  recent  date,  and  the  obliga- 
tion will  be  limited  to  the  continuation  period.  That  is  only  fair  to 
both  sides.  It  is  only  safe  for  the  seller's  or  borrower's  ^ent,  and  it  is 
not  fair  always  to  expect  the  purchaser's  or  lender's  f^nt  to  accept  an 
obligation  without  any  evidence  at  all,  nor  is  he  bound  to  do  so.  Further, 
if  desired,  information  as  to  the  state  of  the  records  can  be  obtained  up 
to  the  very  eve  of  settlement.  Apart  altogether  from  any  question  as 
to  the  sufficieucy  of  an  obligation,  it  is  obvious  that  there  may  be  many 
questions  as  to  what  is,  or  is  not,  a  clear  search. 

The  following  special  matters  may  be  noted  : — 

Limit  of  Time. — There  is  no  universal  practice  of  limiting  any  time 
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within  which  only  the  obligatioD  is  to  operate.  There  ought  to  be  such 
a  limit — thus,  "  provided  your  client's  diapoaition  (or  bond)  ia  recorded 
to-day  or  to-morrow,"  But  it  cannot  be  doubted  that  there  ia  an  implied 
limit,  though  it  is  not  ao  clear  what  it  ia.  It  would  be  Bomewhat  atrict 
to  say  that  the  deed  must  be  recorded  on  the  day  of  Battlement.  On 
the  other  hand  it  ia  probable  that  the  time  would  not  be  extended 
beyond  the  immediately  aucceeding  buaineas  day ;  or  if  the  agent  ia  not 
in  the  town  where  the  register  is  kept,  that  the  deed  should  on  that 
day  be  sent  off  by  poat  for  r^iatration  But  of  course  there  may  often 
be  facta  and  circumstances  which  show  that  a  longer  period  must  have 
been,  or  was,  in  contemplation. 

Limit  of  Interest. — For  instance,  if  there  are  joint  aellers  separately 
represented,  the  obligation  given  by  each  agent  ahould  be  expressly 
limited  to  his  own  client's  interest. 

What  Blisters. — A  general  obligation  for  a  "  clear  record  "  means 
the  personal  r^;iaters  as  well  as  the  sasine  regiater.  If  there  is  any 
room  for  doubt,  e.g.  teua  of  burgt^  property  (p.  341),  the  obligation 
ahould  be  explicit.  The  aame  appliea  to  searches  ^ainat  creditors.  The 
best  way  is  to  refer  to  an  adjusted  note  for  continuation  of  search. 

Stamp. — It  ia  not  usual  to  stamp  these  obligations.  But  it  is  clear 
that  they  are  liable,  and  action  cannot  be  proaecuted  vritbout  stamping.' 
The  stamp  charged  is  sixpence  as  an  agreement. 

DELTVEBT  OF  SEABCH 
It  is   clear   that  a  purchaser  has  no  absolute  right  to  delivery  of 
aearches.    It  depends  upon  circumatancea,  juat  as  doea  the  delivery  of 
titles.    The  seller  must  show  a  prescriptive  title  and  a  full  search: 
delivery  ia  another  matter. 

AOBEEUEin'  TO  DISPENSE  WITH   SEARCH 

It  is  common  enough  for  a  seller  to  make  it  a  condition  that  he  ia 
not  to  give  a  search.  If  trustees  or  anyone  in  a  fiduciary  position  are 
selling,  it  is  for  consideration  whether  this  ia  an  expedient  stipulation  : 
at  any  rate  they  should  arrange  that  they  see  the  searcli  made  by  the 
purchaser,  for  they  will  have  to  distribute  the  price,  and  it  will  not  be 
satisfactory  to  do  that  unless  and  until  they  know  there  is  no  claim. 
8uch  a  stipulation  is  really  only  a  matter  of  price,  say  about  £6,  more  or 
less.  The  mere  fact  that  the  purchaser  has  agreed  with  the  seller  that 
Uiere  is  to  be  no  search,  and  has  even  paid  part  of  the  price  (and  even, 
it  is  thought,  the  whole  price),  does  not  in  the  least  discharge  the  pur- 
cbaaer's  solicitor  from  his  duty  to  see  that  a  full  search  ia  obtained.^ 
The  agreement,  if  made,  is  the  rule  as  between  seller  and  purchaser,  but 
it  has  no  bearii^  on  an  entirely  separate  and  different  relation,  namely, 

'  Drytmrgh  v.  QortUm,  ISWt,  24  R.  1.  '  Fean  v.  Oordon  it  Craig,  1893,  20  B. 

3G2. 
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agent  and  client  The  agent  will  of  course  advise  his  client  to  have  a 
aeaich ;  and  if  the  latter  will  not,  hia  iDStructione  to  that  effect  will  be 
given,  or  at  least  recorded,  in  written  correBpondence. 

BNGDIIIBBAJ4CBS  KOT  DtSCLOSBD   BY  SEABCH 

It  is  usual  to  give  a  list  of  burdens  which  a  search  will  not  disclose, 
but  the  xtnly  burdens  which  properly  fall  under  that  elaaa  are;  (1) 
securities  constituted  more  than  forty  years  ago,  and  kept  up  hy  pay- 
ment of  interest ;  but  in  point  of  fact  a  forty  years'  search  usually  will 
disclose  these,  for  it  is  rare  indeed  that  no  deed  of  transmission  or  other 
relative  document  has  been  recorded  during  that  long  period ;  (2)  servi- 
tudes ;  (3)  leases ;  and  (4)  jedge  warrants,  constituting  securities  over 
property  within  burgh  (not  necessarily  burg^)  for  repairs  or  rebuilding 
under  the  authority  of  the  Dean  of  Guild  Ck>urt.  It  is  understood  that 
these  are  little  known  now.* 

No  doubt  there  are  many  other  matters  which  might  affect  a  title. 
But  these  all  tall  under  one  or  other  of  two  heads,  namely,  (1)  matteni 
common  to  all  instruments,  whether  relating  to  heritable  property  or 
not,  e.ff,  objections  grounded  on  forgery  or  force  and  fear;  these^ simply 
cannot  be  guarded  against,  which  necessarily  implies  that  a  conveyancer 
incurs  no  liability  in  respect  of  them  ;  (2)  matters  arising  on  the  titles 
produced,  and  of  which,  therefore,  fair  notice  is  given,  e.ff.  casualties, 
legal  rights  of  spouses,  Government  duty,  claims  of  ancestor's  creditors 
(see  pp.  191-5). 

pdrchasbb's  prtvatb  enowlkdge 

Then  there  are  other  matters  which  a  search  would  not  show,  but 
of  which,  in  point  of  fact,  the  purchaser  or  lender  is  aware,  e.g.  (1)  an 
alleged  prior  contract  of  sale  to  a  third  party  not  yet  carried  out,  (2)  an 
unfeudalised  conveyance  or  security  held  hy  a  third  party. 

As  regards  the  first  of  these,  where  action  had  been  brought  by  the 
alleged  first  purchaser  for  implement,  in  which  action  he  called  the 
second  purchaser,  it  was  held  that  the  latter  was  not  bound  to  proceed 
with  his  purchase  until  the  dispute  was  settled,  and  further  that  he  was 
not  liable  for  interest  so  long  as  not  in  possession.* 

It  is  settled  that  a  purchaser  is  not  bound  to  proceed  until  burdens 
of  which  he  knows  are  cleared  off,  though  they  may  not  have  been 
feudalised.^     And  the  same  would  apply  to  a  lender, 

But  there  remains  the  question  of  legal  preference  if  the  purchaser 
or  lender  should  proceed  in  the  face  of  knowledge  of  existing  incomplete 
rights  held  by  other  parties.  Lord  Corehouse  used  to  say  that  if  you 
were  to  refer  to  the  matter  of  knowledge,  then  you  must  take  the  whole 

1  See  ma-kin  v.  Sarvey,  1002,  S  S.  L.  T.  *  Aibtmi  T.   Fargvhamm,   1S30,   8  Sh. 

No.  370,  and  ftnthoriti«a  tb«re  cited.  927. 

»  Badger  t,  Brotim,  1869,  21  D.  1022. 


j,t.zed_,CjOO<^IC 


PRIVATE   KNOWLEDGE  291 

tcnowlec^,  and  that  while  the  aecond  party  knew  of  the  prior  right,  he 
knew  also  that  it  was  not  effectual  But  apparently,  in  a  certain  clasa 
of  cases  at  least,  this  stops  short  too  soon,  for  still  further  he  knows  that 
a  fraud  is  being  attempted,  aud  that  if  he  proceeds  he  is  niaking  himself 
a  party  to,  and  taking  advant^e  from,  the  fraud.  On  this  point  Lord 
Rutherfurd  Clark  said : 

We  have  in  our  law  cases  where  title  will  not  prevail  against  right.  Au 
example,  though  not  of  common  occurrence,  ia  where  a  person  takes  a  diaposi- 
tioD  to  land  and  is  infeft  on  it  in  the  knowledge  that  bis  author  had  already 
granted  another  disposition  of  the  same  subjects.  The  second  disponee  has 
the  first  and  indeed  the  only  feudal  title,  because  the  feudal  title  depends  on 
priority  of  infeftment.  But  his  title  will  not  avail  bim  tm:aiD8t  the  right  of 
the  prior  disponee,  simply  because  he  took  a  disposition  which  he  knew  his 
author  had  no  power  to  grant,  or  in  other  words,  he  knew  that  it  was  a  fraud 
on  the  prior  disposition.^ 

The  opinion  may  be  ventured  that  this  would  apply  to  (1)  any  deed, 
whether  sale  or  security,  following  a  prior  unfeudalised  sale;  (2)  a  sale 
following  an  unfeudalised  security ;  but  that  it  would  not  apply  to  (3)  a 
security  following  on  another  unfeudalised  security,  assuming  at  least 
that  there  was  no  undue  haste. 

But  it  is  not  necessary  to  prove  fraud ;  and  even  as  to  knowledge  it 
is  enough  if  the  facts  were  such  as  to  put  the  purchaser  on  his  enquiry.' 

The  principle  is  that  a  singular  successor  is  entitled  to  be  free  from  the 
personal  obligations  of  his  predecessor,  and  to  take  the  subject  unaffected  by 
an;  burden  not  appearing  on  the  title  or  on  the  records.  But  the  singular 
successor  has  this  right  only  if  he  was  in  ignorance  of  the  eziutence  of  any 
obligations  or  deeds  granted  by  the  seller  relative  to  the  subject,  and  if  he  was 
in  all  respects  a  bona  fide  purchaser  without  notice  of  any  right  in  any  third 
party  or  of  any  eircunutancee  imposing  a  duty  of  enquiry.^ 
The  further  question  arises,  whether  the  agent's  knowledge  is  in  this 
respect  the  knowledge  of  the  client,  as  to  which  Lord  Kincairney  says.* 
that  the  "  proposition,  although  generally  sound,  does  not  apply  in  all 
casee.  It  can  be  affirmed  only  when  the  circumstances  are  such  that 
an  agent  is  to  be  presumed  in  the  due  and  regular  discharge  of  his 
professional  duty  to  have  communicated  his  prior  knowledge  to  his  client. 
But  where  the  i^nt  has  committed  a  fraud,"  that  presumption  does  not 
arise. 

'  Natiimal  Bank  t.  Unitm  Bank,  1885,  *  Lord  QiSoid  in  StodaH. 

18  B.  380,  at  p.  894.  *  Anderton  r.  Diek  aitd  othert,  ISOI,  8 

*  POrie   T.    FonylA,    1874,   2    B.  214;      a  L.  T.  No.  385. 
Oodart  T.  JMzeU,  1876,  4  E.  236. 
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DISPOSITION 

PuPiia 

Granter. — If  a  pupil's  heritc^e  is  to  be  sold,  it  can  of  course  be  only 
by  a  guardian  acting  on  his  behalf.  No  guardian  has  any  implied  power 
to  sell  the  pupil'e  heritage.  Nor  will  the  Court  grant  power  except  in 
a  case  of  necessity,  or  such  extreme  expediency  as  may  reasonably,  in 
the  practical  conduct  of  afTairs,  be  deemed  a  case  of  necessity.  Power 
may  be  granted  to  the  father  as  adminiatrator-in-Iaw.'  Without  quoting 
a  list  of  authoritieB,  it  is  sufficient  to  refer  to  the  imdemoted  recent 
cases,^  where  prior  cases  will  be  found  cited.  Even  the  authority  of 
the  Court  is  not  conclusive,  for  the  sale  may  afterwards  be  set  aside  on 
the  ground  that  it  was  unnecessary  and  ought  not  to  have  been  sanc- 
tioned.^ When  a  sale  is  made  the  tutor  or  other  guardian  may  dispone 
without  completing  any  title  in  his  own  person,  if  the  pupil's  title  is 
complete.  If  authority  is  obtained  and  a  sale  efTected,  the  price  should 
be  earmarked  in  any  future  investment  of  it,  so  as  to  preserve  the  facts 
in  connection  with  their  bearing  on  questions  of  successiou. 

Grantee. — Though  in  the  ordinary  case  a  tutor  would  not  obtain 
authority  to  purchase  heritf^,  there  may  often  be  cases  in  which  dis- 
positions fall  to  be  granted  in  favour  of  pupils,  e.g.  in  implement  of  a 
testamentary  direction.  The  pupU  will  be  represented  by  a  guardian, 
but  the  disposition  will  be  granted  in  favour  of  the  pupil,  and  will  be 
recorded  with  a  warrant  on  his  behalf  only. 

M1NOE8 

GrarUer. — The  rules  are : 

1.  If  a  minor  has  no  curator,  a  disposition  granted  by  himself  alone 
will  be  good,  unless  he  reduces  it  within  the  guadriennivm  lUiie  on  the 
grounds  of  minority  and  lesion. 

'  Logan,  Petr.,  1887,  2S  R.  61.  (Gardnot'B  c.  b.),  1889,  7  S.  L.  T.  No.  268 

'  Logan,     tupra     (granted) ;     QHtigan't  (granted). 

Faetor    y.    Friatr,   1898,   26    R    876  (re-  »  Vere  1.  Dale,  1804,  Mor.  18589  !  AiOd. 

fused  ;    reversiiig   Lord    Ordinary) ;    Smith  Patr.,  1858,  18  D.  487, 
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2.  If,  having  a  curator,  the  mmor  grants  the  deed  with  the  curator's 
coDseot,  the  result  is  the  same. 

3.  If,  having  a  curator,  the  minor  grants  the  deed  without  consent, 
it  is  subject  to  reduction  within  forty  years. 

4.  If  there  is  a  caraior  h<mi«,  be  has  no  power  of  sale  without  special 
power  to  that  effect  from  the  Court.  He  requires  to  make  up  no  title 
in  hia  person  apart  from  his  ward's,'  but  he  may  do  so.  An  ordinary 
curator  ia  unable  to  make  up  any  title  in  his  own  person,  for  he  holds 
no  title  of  the  nature  of  a  conveyance,  his  function  being  consultative 
and  advisory  only.  "  It  is  a  question  whether  and  how  far  the  common 
law  power  and  rights  of  a  minor  havii^  a  curator  honis  are  restrained  as 
compared  with  those  of  a  minor  who  has  chosen  curators  for  himself."' 
This  BU^ests  that  when  the  disponer  is  a  minor  to  whom  a  cmator  honis 
has  been  appointed,  the  deed  should  be  signed  by  both  minor  and 
curator  bonis,  the  price  beii^  paid  to  the  latter.  As  to  whether  the 
ewrator  bonis  requires  special  power  to  concur,  and  how  he  can  obtain 
it,  see  the  case  of  Perry? 

It  goes  without  sayii^  that  no  one  can  be  recommended  to  deal 
with  a  minor.  Further,  it  is  laid  down  that  no  one  can  be  compelled 
to  do  ao.  This  proiubly  has  reference  to  a  minor  without  curators, 
which  is  clearly  correct ;  for,  apart  from  other  reasons,  how  is  the  other 
party  to  ascertain  the  truth  of  the  representation  that  there  is  no 
curator  ?  But  suppose  the  title  ofiered  is  by  a  minor  with  consent  of 
his  curator,  is  the  purchaser  bound  to  proceed  ?  and  does  it  make  any 
difference  whether  the  sate  has  been  by  public  roup  or  private  bargain  ? 
In  the  former  case  it  is  true  that  the  risk  of  a  suceessjul  challenge  is 
remote ;  but  on  the  pure  question  it  is  thought  that  the  answer  must 
be  that  in  neither  case  is  the  purchaser  hound  to  proceed.  An  un- 
successful challenge  is  only  less  serious  than  a  successful  one,  and  it  ia 
a  risk  which  a  purchaser  cannot  fairly  be  asked  to  run.  But  as  regards 
Bales  hy  public  roup  the  purchaser  will  usually  be  expressly  committed 
to  the  title  in  terms  of  the  articles  of  roup,  for  which  purpose,  indeed, 
all  that  would  be  required  would  be  the  statement  that  the  sale  was  by 
A  with  consent  of  his  curator. 

Oraniee. — If  a  minor  purchases  property,  he  will  be  able  to  refuse 
to  cany  out  the  purchase  on  grounds  on  which  a  major  could  not  do 
80,  namely,  excessive  price  or  onerous  conditions,  in  short,  that  he  has 
made  a  had  bargain.  In  this  respect  it  will  make  no  difference  whether 
the  sale  has  been  by  public  roup  or  private  bargain,  except  that  in  the 
former  case,  competition,  if  any,  will  be  evidence  of  fairness.  Nor  will 
it  make  any  difference  that  the  minor  has  acted  with  consent  of  his 
cQistoT,  except  that  if  the  former  repudiates  the  bargain,  the  latter  may 

'  SeoU,  Petr.,  1868, 18  D.  624.  »  Perry,  Petr.,   1903,  10  S.  L.  T.  No. 

*  P«T  Lord  Pwaou,  in  Eimg't  Tri.   v.      342. 
H'Ug,  1901,  8  S.  L.  T.  No.  826. 
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possibly  find  a  question  raised  as  to  the  effect  of  the  form  in  which  he 
may  have  giveii  his  consent  as  inferring  personal  liability  on  his  part 
to  the  seller.  Assuming  the  sale  to  be  carried  through,  the  title  will 
run  in  the  minor's  name  only;  but  the  seller  is  clearly  entitled,  and 
should  be  advised,  to  have  written  evidence  of  the  fact  (if  it  be  so)  that 
the  minor  has  acted  with  the  consent  of  his  curator. 

Maebied  Women 
Granter. — A  married  woman  has  no  power  at  common  law  or  by 
statute  to  alienate  property  in  general  without  her  husband's  consent. 
But  in  the  f oUowii^  si^ial  cases  she  may  do  so : — 

1.  Where  the  jus  marUi  and  right  of  administration  are  excluded. 
There  does  not  appear  to  be  any  real  doubt  as  to  this.  Only  the 
exclusion  must  be  effectual.  For  instance,  if  contained  in  a  dispoaitioti 
by  a  stranger  in  favour  of  the  wife,  following  on  a  purchase  by  her,  it 
could  not  be  relied  on  unless  the  husband  signs  the  deed. 

2.  Property  representing  investment  of  eamii^  of  married  women 
to  the  extent  mentioned  in  sec  3  of  the  Married  Women's  Property 
Act,  1877. 

But  in  both  of  these  cases  the  difficulty  will  be  to  trace  the 
identity  of  the  property  with  that  from  which  the  jW 
mariti  and  right  of  administration  were  excluded. 

3.  Property  acquired  by  the  wife  after  she  has  obtained  decree  of 
separation.  This  appears  to  be  intended  to  continue  even  if  cohabita- 
tion should  be  resumed,  as  regards  the  property  acquired  during  the 
period  of  separation,  "subject,  however,  to  any  agreement  in  writii^ 
made  between  herself  and  her  husband." ' 

4.  Where  the  husband's  consent  is  dispensed  with  by  the  Court  of 
Session  or  sheriff  in  cases  where  the  wife  is  deserted,  or  is  living  apart 
with  her  husband's  consent.^ 

Any  disposition  granted  by  a  married  woman  with  consent  of  her 
husband  will  be  judicially  ratified  by  her.  The  price  will  be  paid  to 
her  alone. 

Grantee. — It  will  be  advisable  to  insert  a  clause  excluding  the  rights 
of  present  and  any  future  husband  as  r^ards  acts  both  of  administration 
and  aheuation.  But  the  husband's  signature  should  be  obtained.  The 
deed  will  bear  that  the  price  is  paid  by  the  wife  alone,  and  out  of  funds 
held  by  her  free  from  the  jus  marUi  and  husband's  r^ht  of  administra- 
tion. But  it  does  not  appear  to  be  possible  to  insert  that  statement  if 
part  of  the  price  is  being  raised  on  a  bond,  the  personal  obligation  in 
which  is  granted  by  the  husband. 

FmHS 
OraiUers. — The  title  standii^,  as  it  will  no  doubt  do,  in  the  names 
of  certain  persons  as  trustees,  they  will  grant  the  title,  and  it  is  proper 
1  21  A  25  Vicl.  c  86,  s.  Q.  ^  Uuried  Women's  Property  Act,  ISSl ,  a.  6. 
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that  the  firm  and  all  its  partners  should  also  join,  so  that  there  may  be 
no  doubt  as  to  the  power  of  sale.  Attention  may  be  required  to  the 
point  whether  the  firm  now  existing  is  the  same  firm  as  that  for  which 
the  property  is  held,  and  whether  they  have  or  have  not  the  real  right 
to  the  property.  It  is  scarcely  necessary  to  point  out  t^at  this  does 
not  follow  merely  because  the  firm-names  are  identical ;  but  this  is  a 
matter  which  is  practically  often  apt  to  be  overlooked. 

Graniees. — The  peculiarity  is  that,  thou^  the  firm  has  a  separate 
1^^  persona,  it  lacks  the  capacity  to  sustain  the  feudal  relation.  The 
title  will  therefore  be  taken  to  the  partners  and  the  survivors  and 
survivor  of  them,  as  trustees  and  trustee  for  t|e  firm.  Powers  to  sell, 
burden,  etc,  may  be  expressed,  but  of  course  the  "  trustees  "  may  perform 
tiiese  and  all  and  any  other  acts  with  consent  of  all  the  partners,  i,e. 
their  own  consent.  Some  question  might,  however,  be  raised,  after  the 
death  of  one  of  the  partners,  as  to  whether  his  executor's  consent  was 
necessary ;  and  therefore  if  any  powers  are  expressed,  they  should  be 
given  to  the  trustees  or  trustee  for  the  time,  with  consent  of  the  partners 
or  the  survivors  or  sui-vivor  of  them.  This  incapacity  ol  the  firm  does 
Dot  extend  to  leases^;  these  may  be  held  socio  nomins,  which  would 
apparently  hold  good  though  the  lease  should  be  registered  under  the 
1857  Act.  It  would  also  appear  that  the  firm  might,  socio  nomirts,  hold 
a  recorded  title  to  a  mere  real  burden  (not  a  ground-annual  in  the 
modem  form),  as  not  being  a  feudal  estate ;  and  also  might  in  like 
manner  accept  and  transmit  a  title  to  feudal  property  as  an  unfeudalised 
conveyance  on  which  infeftment  might  be  taken  in  favour  of  a  disponee. 
Of  course,  when  the  matter  is  open,  all  these  rights  will  be  taken  in 
the  name  of  trustees ;  but  there  may  be  cases  in  which  matters  are  not 
open,  and  the  law  would  appear  to  be  as  stated. 

When  a  partner  retires  it  will  be  remembered  to  obtain  from  him 
a  proper  formal  conveyance,  so  as  to  divest  him  and  avoid  in  future  all 
questions  as  to  the  neceesity  to  obtain  his  signature. 


"The  town  council  HhaJl  cause  all  feus,  alienationB,  or  tacks  for  more  than 
five  years  of  any  heritable  property  of  the  biugh  or  vested  in  the  council,  sq 
Hi  ae  forming  part  of  the  common  good,  to  proceed  by  public  roup,  of  which 
public  notice  shall  be  given  by  advertisement  published  once  weekly  for  at 
least  three  weeks  immediately  preceding  the  day  of  roup  in  a  newspaper  or 
newspapers  circulating  in  the  burgh."  ^ 

A  certificate  by  the  publisher  of  the  newspaper  proves  the  advertise- 
ment.* 

IS,  Hot.  '  As  to  details  of  the  neooiBuj  adrertiBe- 

menta.  Bee  p.  61fl,  uid  u  to  exeoutiou  or  the 
deed,  Bee  p.  6, 
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IJndicorforatsd  Bodiks 
The  difference  here  is,  that  there  ie  no  legal  persona.  The  convey- 
aoce  will  of  courBe  be  takeo  to  tnisteeB,  and  there  may  be  difficulty 
about  their  powers.  Theae  will  solely  depend  upon  the  constitution  of 
the  body  as  or^inally  adopted  or  altered ;  but  it  will  be  convenient,  if 
allowed,  to  have  a  etatement  of  them  in  gremio  of  the  deed.  When  the 
conveyance  is  t«etamentary  it  may  very  likely  happen  that  it  is  ex- 
pressed iu  favour  of  the  body  in  direct  form.  If  there  are  testamentary 
trustees,  they  will  simply  convey  to  the  tnistees  of  the  legatee  body. 
But  if  it  is  a  direct  hsquest  without  testamentary  truBtees,  the  matter 
is  not  so  simple.  Three  courses  at  least  are  open,  namely :  (1)  to  have 
a  judicial  factor  appointed  to  execute  the  testamentary  instrument,  and 
he  can  convey  to  the  trustees  of  the  legatee  body ;  (2)  the  heir-at-law 
may  complete  a  title  and  convey ;  (3)  adjudication, 

Tbdstees 

Graniers. — Trustees  have  no  general  implied  power.  It  is  true  that 
in  case  of  necessity,  e.ff.  payment  of  debts,  the  law  does  infer  a  power. 
But  BO  far  as  a  purchaser  is  concerned,  he  cannot  be  advised  to  accept 
a  title  based  9a  an  implied  power.  The  necessity  or  implication  should 
be  treated  as  a  ground  for  obtaining  power  from  the  Court  or  from  the 
beneficiaries,  or  a  declarator  that  the  trustees  have  the  power.  The 
mere  fact  that  the  trustees  purchased  the  property  ultra  vires  does  not 
of  itself  give  them  power  to  sell  it ;  the  proper  course  is  to  apply  for 
powers.*  Power  of  sale,  however  conferred,  whether  In  the  instrument 
constituting  the  trust,  or  by  the  Court,  or  in  a  deed  of  consent  by  the 
beneficiaries,  infers  power  to  sell  by  public  roup  or  private  bai^in 
though  that  may  not  (and  therefore  it  should  not)  be  expressed.'  In 
framing  the  power  of  sale  the  word  "  sell "  should  be  used  as  being  the 
most  unambiguous  expression.  But  that  particular  word  ifi  not  essential, 
e.g.  a  power  to  "  realise  "  will  have  the  same  effect  Again,  the  power 
may  be  conferred,  as  it  were,  indirectly,  e.g.  by  a  direction  to  the  trustees 
to  divide  or  hold  the  trust-property  or  the  proceeds '  of  it,  and  "  there 
are  many  cases  where  a  power  to  sell  may  be  implied  from  the  very 
nature  and  character  of  the  estate  itself,"  *  e.g.  works  connected  with  an 
industrial  business  which  the  trustees  are  not  empowered  to  carry  on. 

There  is  one  matter  which  requires  attention  in  accepting  titles 
from  trustees  under  a  general  power  of  sale,  namely,  to  see  that  the 
sale  is  not  inconsistent  with  any  provision  contained  in  the  will  or  other 
document.      Thus    specific   interests  may  have  been  created  in  the 

1  Lamb's  Tn.,  Petra.,  1901,   »  S.  L.  T.  this   ewe    it   was  held  that  ths  qantioii 

No.  HI.  whether   the    troBteeB    had    power  of  sala 

*  Trusts  Act,  1867,  a.  4.  could  be  detOTminsd  in  a  apedal  aaa«  b«- 

>  Thomoa's  Tn.  v.  T.,  1897,  2i  B.  19.  tweeu  the  trustees  uid  the  beDefioUrisa. 
'  Thomacnt,  lapra,  per  Lord  Yonng.      In 
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particular  property  in  favour  of  a  beneficiary.  Thia  may  be,  e.g.  (1)  a 
direct  conveyaoce  oF  Ibe  special  property  to  a  beneficiary  in  fee  aupei^ 
added  to  a  general  conveyance  to  trustees,  as  sometimes  happens;  or 
(2)  a  direction  to  the  trustees  to  convey  the  special  property  to  a 
beneficiary  in  fee;  or  (3)  a  direction  to  the  trustees  to  hold  it  for  a 
beneGciary  in  liferent.  In  all  these  cases  no  title  can  be  taken  except 
with  the  consent  of  the  beneGciary,  but  it  has  been  held  that  the  bene- 
ficiary may  validly  consent  though  the  liferent  be  given  throt^h  trustees 
and  declared  alimentary,'  and  the  cwrator  bonis  to  the  liferenter  may 
obtain  special  power  to  consent  to  a  sale.'  Trustees  holding  a  pro 
indiviao  share  may  bring  an  action  of  division  and  sale  though  they 
have  no  power  of  sale.'  A  purchaser  from  trustees  is  not  concerned 
with  the  application  of  the  price  after  he  pays  it  to  the  trustees  and 
obtains  their  receipt.* 

Power  from  the  Court. — To  enable  judicial  authority  to  be  obtained 
the  Bale  must  be  "  expedient  for  the  execution  of  the  trust  and  not  in- 
consistent with  the  intention  thereof."'  This  is  not  now  limited  to 
gratuitous  trustees,*  and  the  opinion  is  expressed  that  this  extension  is 
retrospective.''  But  under  special  circumstances  trustees  may  be 
anthorised  by  the  Court  to  sell  a  property  which  they  are  by  the  trust 
directed  to  bold.^  The  Act  is  limited  to  Scottish  trusts,  and  therefore 
Ei^lish  trustees  cannot  de  piano  obtain  power  from  the  Court  of 
Session  to  sell  heritable  property  in  Scotland ;  their  proper  course  is 
to  obtain  an  order  from  the  proper  Court  in  England  approving  of  a  sale 
and  empowering  them  to  apply  to  the  Court  of  Session ;  the  latter 
Court  will  then  grant  power  of  sale." 

Asaamed  trustees. — If  owing  to  assumption  some  of  the  trustees  are 
infeft,  or  even  only  one,  and  the  others  not,  it  is  of  course  unnecessary 
to  make  up  the  title  of  the  assumed  trustees,  provided  the  disposition 
be  signed  by  (a)  the  infeft  trustee  or  trustees,  and  (6)  a  quorum  of  the 
whole  trustees.  Whatever  may  be  the  rule  in  securities,^  it  is  clear 
that  if  A,  B.  and  C  be  trustees,  A  and  B.  infeft  and  C.  not,  a  disposition 
signed  by  A  and  C.  would  not  do. 

Grantees. — Itfatters  requiring  special  attention  are:  (1)  whether  the 
trustees  have  power  to  purchase  heritage;  (2)  destination;  and  (3)  the 
trust  disponeee'  powers  of  reselling,  burdening,  etc.  There  is  no  implied 
power  to  purchase  " ;  the  Court  will  in  a  proper  case  confer  it."    The 

1  Per  Lord  Stonnonth  Darling,  in  Chart-  '  SeoU  t.  Cntt^t  li<^,  ISS7,  24  S.  4^3. 

fcw'a  Tn.,  Petra.,  1901,  8  S.  L.  T.  No.  111.  '  BobUon't  Tt.,  Petr.,  18y8,  6  8.  L.  T. 

•  QnoiCT'*!!.  6.,  Petr.,  1902,  6  F.  19.  No.   318  (RranUd) ;    Fiddea'   Tra.,   Pstra., 
»  CraigT.  FUming,  1888,  1  M.  B12.  1899,  7  a  L.  T.  No.  97  (grmtod) ;  Mar- 

•  BuchcM    T.   MuiThauTi   Tri.,   ISOl,   9      fAoJi'sTVi.,  Petra.,  1897,  24  R.  478(n!fiu«d). 
S.  L.  T.  No.  16,  where  the  rule  wu  applied  »  Allan'i  Trs. ,  Petra.,  18B7,  24  B.  718. 
praoticalljbBOMeafrectifioatioiioftitla.            ■"  T.50e,in/ra. 

'  Tnista  Act,  1887,  b.  8,  "  Buchaai,  rapra. 

•  TiTOta  Aot,    1884,  s.   3  ;  Roffai  Bank,         "  WartOawU  Tn.,  Petrs.,  1902,  10  S.  L.  T. 
18SS,  20  B.  741.  No.  239. 
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title  Bbould  be  taken  to  the  truflteea  and  the  survivore  and  survivor, 
and  these  words  ought  to  be  repeated  in  the  warrant  of  r^istratioo. 
Although  omitted  in  both  places,  it  is  thought  to  be  clear  that  they 
would  be  implied,^  but  the  question  ought  not  to  be  allowed  to  arise. 
A  reference  to  successors  in  office  will  he  omitted  or  inserted  at 
pleasure ;  it  may  have  a  certain  advantage  in  the  completion  of  their 
title;  but  if  inserted  in  the  destination,  it  will,  of  course,  not  he 
referred  to  in  the  warrant  of  registration  unless  in  the  exceptional  case 
dealt  with  on  p.  236,  thoi^;h  even  there  it  is  unnecessary.  In  the 
ordinary  case,  if  survivors  he  referred  to,  the  destination  will  run 
thus: — 

To  A,  B.,  and  C.  and  their  euccesaors  in  office,  and  the  BurviTors  and 
survivor  of  tbem  and  of  their  Buccessora,  all  as  truBtecB  and  trustee  foresaid, 
and  their  and  his  [their,  his,  and  her]  assignees  whomsoever. 

As  to  the  trustees'  powers  of  selling,  burdening,  etc.,  it  ia  not 
uncommon  to  insert  express  powers  to  these  effects  in  the  disposition,  as 
if  they  were  conferred  by  the  seller.  It  is  hardly  necessary  to  say  that 
the  seller  cannot  possibly  confer  these  powers :  he  is  not  truster,  and 
hia  only  relation  with  the  trustees  is  that  of  seller  and  purchaser.  If, 
again,  the  statements  be  regarded  as  flowing  not  from  the  disponer 
but  from  the  trust  disponees,  it  is  equally  clear  that  trustees  cannot 
acgidre  powers  of  sale,  etc.,  hy  their  own  assertion  that  they  possess 
them,  or  that  they  desire  to  do  so.  The  correct  view,  of  course,  is  that 
the  trustees'  powers  depend  upon  the  deed  of  constitution  of  the 
trust.  If  it  gives  the  powers,  the  trustees  will  enjoy  them  without 
any  mention  of  them  in  the  property  title ;  if  not,  no  assertion 
will  confer  them.  While  all  this  is  so,  however,  it  remains  the  fact 
that  the  presence  of  these  clauses  is  often  found  helpful,  especially 
in  cases  where  there  is  no  formal  constitution  of  the  trust  separate 
from  the  property  title.  Whether  the  seller  should  allow  them  to 
pass  without  a  qualification  to  the  eSect  that  they  are  inserted  at  the 
desire  of  the  disponees,  and  that  he  has  no  concern  or  responsibility 
r^arding  them,  is  a  different  matter. 

Aa  to  special  matters  requirii^  attention  in  dispositions  granted  by 
trustees,  not  by  way  of  sale,  but  on  their  denuding  in  favour  of  the 
beneficiary,  see  Section  XLIX. 

Tkdsteks  on  Sbquestratkd  Estates 
Granter. — The  trustee  has  power  to  realise 
the  estate  belonging  to  the  bankrupt  wherever  situated,  and  convert  the 
same  into  money,  according  to  the  directions  given  by  the  creditors  at  any 
meeting ;  and  if  no  such  directions  are  given,  he  shall  do  so  with  Uie  advice  of 
the  commissiouers.^ 

>  Aathoritiea,  aee  {>.  288.  '  Bankniptc;  Act,  18GS,  b.  82. 

L:.q,t.zcd_,CjOO»^IC 


TRUSTEES  IN  SEQUESTRATIONS  299 

SocB.  112  to  117  incluaiTQ  of  the  Bankruptcy  Act  have  apecial 
reference  to  the  sale  of  the  heritable  estate. 

Sec  112.  If  a  preferable  heritable  creditor  vrith  a  power  of  sale 
proceeds  to  sell  under  hiB  power,  the  trustee  may  concui  "  in  order  to 
fortify  the  title,"  which  he  might  not  otherwise  be  entitled  to  do  with- 
out consideratioiL 

Sec.  113.  If  a  preferable  heritable  creditor  with  a  power  of  sale 
concnr  with  the  trustee  in  bringing  the  estate  to  sale, 

the  tniBtee  shall  sell  the  same  in  hia  own  name,  and  the  articles  of  roup 
&iid  conTeyance  to  the  purchaser  shall  be  executed  by  the  trustee,  with  con- 
aeot  of  such  creditor  and  the  coramissionera,  and  the  price  shall  be  paid  by 
the  purchaser  to  the  parties  legally  entitled  thereto;  and  in  so  far  as  not 
paid  at  the  time  of  the  deliver;  of  the  conveyance,  it  shall  be  consigned  in 
the  bonk  in  which  the  money  of  the  sequestrated  estate  is  deposited  ;  which 
payment  or  oonsigDation  of  the  price  shall  free  and  dischargo  the  estate  sold 
and  the  purchaser  from  the  security  of  the  consenting  creditor  whether  the 
debt  in  such  Kcurily  he  tatitfied  or  not,  and  from  all  tecurttiee  pogtj'on^d  to 
tht  KcuTtty  of  mch  creditor, 

so  that  in  regard  to  clearing  the  record  the  sale  has  substantially  the 
same  effect  as  if  it  were  a  sale  by  the  consenting  creditor  under  his 
power  of  sale. 

Sec  114  refers  to  sale  by  public  roup  by  the  trustee  alone,  and 
entitles  him  in  certain  cases  to  prevent  a  heritable  creditor  proceeding 
with  a  sale  under  hia  power,  namely,  (1)  if  the  creditors  have  re- 
solved that  the  trustee  shall  sell  "  before  an  heritable  creditor  .... 
shall  have  commenced  proceedings  for  sale ;  or  (2)  if  such  proceedings, 
after  being  commenced  prior  to  the  date  of  such  resolution,  have  there- 
after been  unduly  delayed." 

Sec,  115  is  the  only  authority  for  sale  by  private  bargain.  It 
requires  the  concurrence  of  (1)  a  majority  of  the  creditors  in  number 
and  value ;  (2)  all  the  heritable  creditors,  if  any ;  and  (3)  the  Accountant 
of  Court.  With  reference  to  this  section  the  memorandum  issued  by 
the  Accountant  states : 

The  Accountant  in  these  cases  requires  the  trustee— 

1.  To  exhibit  the  missives  of  sale,  showing  the  terms  and  conditions  of  the 
proposed  sale. 

2.  To  exhibit  a  valuation  or  other  satisfactory  evidence  of  the  value  of  the 
Bubjectc  proposed  to  be  sold. 

3.  To  exhibit  a  minute  of  comnuseioners,  or  other  evidence  that  the  com- 
miswoners  approve  of  the  proposed  sale. 

4.  To  lodge  with  the  Accountant  a  list  of  creditors,  with  the  amount  of 
their  claims,  showing  those  who  have  concurred;  and  a  certi6cate  by  the 
trustee  that  the  list  is  a  complete  and  correct  one,  and  that  the  whole 
creditors  holding  heritable  securities  affecting  the  subjects  for  sale,  and  that 
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a  DOEyority  in  number  and  value  of  the  ordinary  oreditore,  have  concurred  in 
the  proposed  sale  and  in  the  terms  and  conditions  of  it. 

If  the  trustee  satisfy  the  Accountant  on  these  heads,  the  Aocountatit  will 
pronounce  an  order  granting  his  concurrence,  which  may  be  used  as  part  of  the 
title.  The  Accountant  does  not  consider  it  expedient  that  he  should  become 
a  party  to  the  dispoaition  to  the  purchaser. 

A  number  of  matters  of  importance  arise  upon  this  section. 

1,  The  Acscountant  requires  the  misBiveB  of  sale  to  be  submitted  to 
him  before  he  considers  as  to  giving  his  concurrence.  Therefore  it  of 
course  follows  that  the  trustee,  in  order  to  protect  himself,  must  make 
the  contract  provisional  on  his  obtaining  all  the  consents  required  under 
the  statute,  with  a  proviso  that,  if  he  should  fail  to  do  so,  the  sale  is 
to  be  at  an  end  without  any  claim  on  either  side. 

2,  Who  are  "heritable  creditors"?  The  reasonable  construction 
is  that  it  is  limited  to  those  heritable  creditors  whose  securities  afTect 
the  particular  property  which  is  proposed  to  be  sold;  and  it  will 
be  observed  that  this  is  the  view  taken  by  the  Accountant.  But 
what  is  a  heritable  security,  and,  particularly,  does  it  include  an 
inhibition  ?  It  is  thought  that  the  answer  must  be  in  the  affirmative. 
It  is  true  that  under  sec  102  the  trustee  may  sell  despite  a  prior 
inhibition ;  but  the  same  section  saves  the  effect  of  the  inhibition 
in  the  ranking,  and  under  sec,  4  "heritable"  includes  "real,"  and 
"  security  "  includes  "  r^hts  of  lien  or  preference,"  which  the  inhibitor 
has.  Further,  an  inhibition  is  a  security  which  must  be  valued  and 
deducted.'  The  inhibitor  will  on  this  view  be  a  universal  heritable 
creditor. 

3,  "  A  majority  of  the  creditors  in  number  and  value."  On  this 
enactment  it  will  be  observed  that  the  Accountant  requires  the  consent 
of  "a  majority  in  number  and  value  of  the  ordinary  creditors."  Now, 
that  is  not  what  the  statute  says ;  but  as  it  demands  more  than  it  is 
thought  the  statute  does,  it  introduces  no  risk  from  the  point  of  view 
of  the  purchaser.  The  question  is,  are  the  heritable  creditors  over 
the  subject  of  sale  to  be  included  in  reckoning  the  majority,  or  are 
they  not?  It  is  thought  that  the  answer  under  the  statute  is  that 
they  are  entitled  to  be  included.  If  so,  they  will  be  included  lor  the 
full  amount  of  their  debts,  without  any  deduction  for  the  security  (s.  59). 
As  regards  other  matters  in  the  computation,  (1)  creditors  holding 
secorities  over  other  parts  of  the  bankrupt  estate  will  of  course  be 
included,  but  only  for  their  unsecured  balances  (a  59);  and  (2)  "no 
creditor  whose  debt  is  under  £20  shall  be  reckoned  in  number,  but 
his  debt  shall  be  computed  in  value"  (s.  101). 

Sec  1 16  provides  that  the  trustee  shall  make  up  a  scheme  of  ranking 
and  division  of  the  claims  of  the  heritable  and  other  creditors  upon  the 
price  of  the  heritable  estate  sold.    The  scheme  is  to  be  reported  to  the 
'  MHAell  V.  MtitkerwU.  1856.  IS  K.  122. 
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Goort,  "and  the  judgment  tJiereon  shall  be  a  warrant  for  payment 
oat  of  the  price  ^aiiiBt  the  purchaser."  But  thiB  does  not  mean  that 
in  every  case  the  purchaser  must  wait  for  the  Court's  judgment  on  the 
trustee's  scheme  before  paying  the  price ;  the  enactment  is  held  to  have 
reference  to  cases  where  difficulty  and  competition  occur.  Payments 
made  by  the  purchaser  to  the  trustee  in  terms  of  the  articles  of  roup  or 
other  contract,  though  without  any  judicial  warrant,  are  good  enough ' ; 
but  of  course  if  there  are  heritable  creditors  who  do  not  consent  to  these 
payments,  they  will  not  be  good  as  against  these  creditors  except 
under  s.  113  as  above  mentioned. 

Sec.  120  provides  that  "when  any  estate  is  sold  publicly  .... 
it  shall  be  lawful  for  any  creditor  to  purchase  the  same ;  but  the 
trustee,  or  commissioner^  or  adjudger,  selling  as  aforesaid,  shall  not  be 
entitled  to  purchase."  From  which  it  may  be  inferred  that  in  the 
event  of  a  private  sale  a  creditor  is  iiot  entitled  to  purchase.*  A  creditor 
may  purchase  when  the  sale  is  by  the  trustee  with  his  consent  and 
under  such  circumstances  that  in  some  cases  it  might  be  said  that 
he  is  the  true  seller,  e.ff.  price  less  than  his  secured  debt."  Qwtre 
whether  these  disabilities  are  pleadable  by  third  parties,  not  being  the 
bankrupt  or  creditors,* 

Sequestration  supersedes  any  trust  deed,  but  on  the  point  of  title 
a  conveyance,  or  at  least  the  consent  of  the  trustee,  should  be  required, 
because  the  trustee  cannot  be  compelled  to  denude  unless  and  imtU  he 
ia  recouped  his  outlays  and  relieved  of  obligations.* 

TeUSTKEs  in  Cessio 
It  is  not  necessary  that  the  trustee  should  consult  the  creditors" 
before  proceeding  to  sell  heritable  property,^     He,  however,  has  no 
title  except  under  a  disposition  omnium  bonorum  with  notarial  instru- 
ment thereon.    The  sale  requires  to  be  by  public  roup. 

Liquidators 

1.  Liquidation  hy  the  Cowrt. — The  official  liquidator  has  power  to 
sell  by  public  roup  or  private  bai^ain*;  but  he  requires  the  sanction  of 
the  Court,"  unless  the  Court  has  provided  specially  that  he  may 
exercise  the  power  of  sale,  or  generally  all  his  powers,  without  the 
sanction  or  intervention  of  the  Court.^ 

2.  VoluTUary  liguidaior  has  the  same  power  without  any  sanction." 

3.  Liquidaivm  subject  to  Supervision  hy  the  Court. — In  this  case  the 

1  CtOtum.  T.  fttWie,  J886,  12  R,  1137.  '  Salaman  v.  Soulyn'i  Tn.,  IBOO,  S  F. 

'  Sm  Lord  H'L&ren  in  Say  v.  Bafferty, 


1899,  2  F.  802. 

■  Actof  Sederunt  MentCeBdo,  1882,8.15. 

'  Clark  y.  Clarkei,  1890,  17  K.  1084. 

614. 

'  Ihid.,  B.  Bfl. 

Ho.  116. 

"  /«rf.,s.  1S3(7). 
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liquidatore  may,  "subject  to  any  restrictions  imposed  by  the  Court, 
exerciee  all  their  powers  without  the  sanction  or  intervenlaon  of  the 
Court,  in  the  same  manner  as  if  the  company  were  being  wound  up 
altogether  voluntarily."^ 

The  liquidator  requires  to  make  up  no  title,  assuming  that  the 
title  ot  the  company  has  been  completed.  The  deed  will  run  in  name 
of  the  company  (in  liquidation)  and  the  liquidator.  The  only  execution 
is  signature  by  the  liquidator  and  the  affixing  of  the  company's  seal.- 

Sectiona  112  to  117  and  sec  120  of  the  Bankruptcy  Act.  mpra,  "so 
far  as  consistent  with  the  tenor  of  the"  Companies  Acts,  are  now 
applicable  to  realisation  in  liquidations  of  heritable  property  affected  by 
securities.' 

Bbution  07  Disposition  to  Mibsitb. 
This  is  obviously  a  matter  of  great  importance,  and  one  which  requires 
to  be  carefully  attended  to.     Lord  Watson  has  the  following  dictum  : — 

When  a  dispoeition  in  implement  of  sale  has  been  delivered  to  and  accepted 
by  the  purchaser,  it  beoomes  the  sole  measure  of  the  contracting  parties'  rights, 
and  supersedes  all  previous  communings  and  contracts,  however  formal  * ; 

and  it  makes  no  difference  that  the  disposition  bears  reference  to  a 
previous  contract.'' 

This  view  was  not  acquiesced  in  by  Lord  President  Inglis  in  a 
case"  where  the  question  was  the  bargain  between  the  parties  as 
to  the  purchaser's  r^ht  to  rents ;  and,  more  recently,  it  has  in  some 
sort  been  treated  as  an  open  question  in  the  House  of  Lords,  where  the 
matter  in  dispute  was  the  rights  of  parties  in  regard  to  a  gable,'  though 
in  this  latter  case  no  real  support  was  given  to  the  contention  that  on 
such  a  question  it  is  competent  to  go  behind  the  disposition  to  the 
missives.  In  construing  a  disposition  following  on  a  decree  arbitral,  e.g. 
under  the  Bailways  Clauses  Act,  it  is  allowable  to  refer  to  the  decree 
arbitral.^ 

Where  "  missives "  are  referred  to  in  this  connection,  it  will  be 
understood  that  the  term  includes  any  and  all  document  or  documents 
in  which  a  contract  of  sale  may  be  contained,  whether  formal  or  informal, 
e.g.  letters,  articles  of  roup  and  enactment,  or  minute  of  sale. 

But  the  rule  must  not  be  carried  too  far : 

It  is  not  competent  to  go  behind  a  deed  of  conveyance  which  eih&uste 
the  subject  matter  of  the  contract,  but  in  the  case  of  a  deed  which  either  beata 

'  Companies  Act,  1862,  b.  151.  •  Lurd   OUugmo't   Tn.    t.   Clark,   1889, 

«  Ibid.,  B.  85.  IS  H.  64B. 

•  Companies  Act,  1888,  b.  8  (3).  '  £a»rrf  t.  JUmnder,  18B8,  26  E.  (H,  L.) 

•  Orr  r.  MOcluU,  1S93,  20  R.  (H.  t..)27.  36. 

•  Let  V.  AUxamder,  1883,  10  R.  (H.  L.)  '  O.  N.  of  SeoL  Ry.  Co.  t.  D.  of  Fife, 
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to  be  in  part  perfonnauce,  or  can  be  ebown  by  comparison  to  be  only  a  part 
performance,  the  contract  subeUto  until  performance  is  complete.' 

The  question  in  this  case  was  as  to  fittings,  and  it  was  held  that  if 
fittings  were  in  the  miBeives,  the  purchaser  was  none  the  lees  entitled 
to  tlrem  because  they  were  not  lOso  in  the  disposition.  Indeed,  Lord 
Kinnear  said  that 

a  sound  conveyancer  in  framing  a  disposition  for  carrying  out  such  a  sale 
will  not  tbink  it  necessary  to  insert  a  futile  conveyance  of  the  moveables, 
which  would  carry  nothing. 

But  with  deference  it  is  suggested  that  the  words  ought  to  be 
repeated ;  they  add  practically  nothing  to  the  length  of  the  deed,  and 
their  presence  saves  the  necessity  for  preserving  the  nussives.  The 
decision  in  Jam-Uson  turned  on  the  fact  that  the  contract  related  to  two 
separate  things,  the  heritage  and  the  moveable  tittii^  But  there  is  a 
middle  class  of  case,  viz.,  a  sale  of  heritage  with  guarantees  or  obliga- 
tions connected  with  it,  e.g.  a  guarantee  of  sanitary  condition,  or  an 
obligation  to  execute  painting  and  papering,  or  to  uphold  plumber  work. 
In  the  previous  edition  of  this  work  it  was  su^ested  that  things  of 
that  kind  would  not  be  lost  because  not  repeated  in  the  dispoBition,  on 
the  ground  that  they  are  not  appropriate  to  be  dealt  with  in  a  deed  of 
that  kind.  This  is  confirmed  by  Jamieson.  Thus  it  the  sale  included 
(1)  a  house  and  (2)  grates  to  he  supplied  for  the  rooms,  it  is  clear  that 
payment  of  the  price  and  acceptance  of  the  disposition  in  common  form 
would  not  bar  enforcement  of  the  contract  to  deliver  the  grates.  If 
that  be  so,  would  it  make  any  difference  that,  instead  of  grates,  the 
articles  were  wall  papers,  and  could  the  obligation  to  deliver  them  be 
preserved  and  the  further  obligation  to  put  them  on  the  walls  be  lost  ? 
On  the  other  hand  it  has  been  held  in  England  that  a  warranty  of 
sanitary  condition  contained  in  the  contract  was  lost  because  not 
repeated  in  the  conveyance,' 

The  practical  advice  is  to  study  the  missives  closely  with  the 
disposition;  to  see  that  the  latter  contains  nothing  inconsistent  with 
the  missives,  and,  on  the  other  hand,  that  it  exhausts  them ;  or,  if  there 
are  any  matters  not  appropriate  for  treatment  in  the  disposition,  then 
that  these  are  confirmed  by  separate  writing  of  even  date  with,  or  later 
than,  the  disposition,  and  bearing  reference  to  it 

Formal  Clauses 
"     The   formal  clauses  of  an   ordinary   disposition  are  as  follows: — 
(1)  With  entry  at  the  term  of  ;  (2)  And  I  assign  the  writs; 

(3)  And  I  assign  the  rents ;  (4)  And  I  bind  myself  to  free  and  relieve 
the  said  disponee  and  his  foresaids  of  all  feu-duties,  casualties,  and 

'  Jamitton  v.  fPelth,  1900,  3  F.  178,  '  Onawolde-  IFiiliam*  v.  Bamdry,  IBOl, 
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public  burdens;  (5)  And  I  grant  warrandice;  (6)  And  I  consent  to 
registration  hereof  for  preservation. 

Entry. — If  no  term  is  specilied  in  the  deed,  the  implied  term  is 
the  first  Whitsunday  or  Martinmas  after  the  date,  or  last  date,  of  the 
deed,  unless  a  contrary  intention  appears  ex  faeis}  But  of  course  the 
term  should  be  expressed.  Otherwise  delay  in  signature  might  pro- 
duce most  serious  resulta  When  the  assignation  ol  rents  or  the 
oblation  of  relief  of  burdens,  or  both,  are  specially  qualified,  it  may  be 
desired  to  let  this  clause  run : 

With  entry  at  the  term  of  ,  but  without  prejudice  to  the  other 

olauaea  berein  [after]  written. 

Writa — The  statutory  form  goes  on  to  say,  "and  have  delivered 
the  same  according  to  inventory " ;  but  that  is  not  properly  a  formal 
clause,  and  it  may  not  express  the  fact  at  alL  It  is  recommended 
that,  whenever  possible,  a  new  inventory  should  he  dispensed  with.  It 
is  submitted  that  the  clause  of  assignation  of  writs  is  really  useless 
and  nnnecessary,  which  baa  practically  been  recognised  by  statute.' 
Assuming  that  it  is  retained,  and  that  there  is  a  clause  of  delivery  or 
a  reference  in  any  way  to  an  inventory,  it  is  not  correct  to  say,  "  and 
I  have  delivered  the  same  conform  to  the  annexed  inventory,"  or, "  I 
assign  the  writs  conform  to  the  annexed  inventory,  and  bind  myself  to 
make  the  same  forthcoming."  Clauses  in  these  terms  do  not  recognise 
or  give  effect  to  the  full  technical  meaning  attached  to  the  clause  of 
assignation.  The  correct  forms  are:  "and  I  have  deUvered  those 
enumerated  in  the  annexed  inventory,"  or  "  I  assign  the  writs,  and  bind 
myself  to  make  those  enumerated  in  the  annexed  inventory  forth- 
coming," etc. 

Rents.— See  p^  158. 

Obligation  to  relieve  of  Feu-duties,  etc. — ^This  is  a  clause  of 
considerable  importance  and  one  on  which  many  difficult  questions 
have  been  raised.  The  first  remark  is  that  the  form  of  clause  given  in 
the  statutory  schedules  should  be  adopted  only  if  it  correctly  expresses 
the  arrangements  of  parties  in  the  particular  case.  The  conveyancer  is 
not  bound  to  adopt  the  statutory  form,  nor,  it  is  submitted,  is  either 
party  entitled  to  insist  that  that  form  shall  be  taken  without  qualification 
merely  because  there  is  no  stipulation  to  the  contrary  in  the  missives. 
But  even  if  the  statutory  clause  he  inserted,  it  appears  to  be  the  better 
opinion  that  it  does  not  exclude  the  rule  of  apportionment  of  feu-duties, 
ground-annuals,  and  public  burdens  between  seller  and  purchaser  in 
proportion  to  -  possession  before  and  after  the  term  of  entry.  That 
clause  imports — 

an  obligation   to  relieve  of  all   feu-duties  or  other  duties  and  servioes  or 
caBualtiee  payable  or  preetable  to  the  Buperior,  and  of  all  public,  parochial, 
'  1874  Act,  B.  28.  "  1874  Act,  a.  29. 
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and  local  burdeiiB  due  from  or  on  account  of  the  lands  oonvejed,  prior  to  the 
date  of  entry.^ 

Now  in  E.  Glasgow's  Tra,  case  *  an  assignation  of  rents  "  due  and 
payable  from  and  after  the  said  term  of  entry  "  was  held  not  to  import 
an  assignation  of  all  rents  de  facto  payable  after  the  term  of  entry,  it 
being  held  that,  according  to  the  settled  law  and  practice,  the  words  used 
left  rents  to  be  apportioned  according  to  the  term  of  entry,  farm  rents 
going  according  to  the  legal  terms,  and  a  game  rent  being  apportionable 
between  seller  and  purchaser  according  to  the  extent  of  the  season  before 
and  after  the  purchaser's  entry.  This  would  seem  to  be  at  least  a 
sufficient  analogy  for  apportioning  outgoings  even  under  the  statutory 
clause  of  relieL  There  are  Sheriff  Court  judgments  or  dida  both  ways 
with  reference  to  feu-duty,' 

As  r^ards  the  form  of  the  clause:  (1)  it  is  common  to  insert 
"  ground-annual "  when  the  property  is  held  burg^ ;  that  is  quite 
unnecessary  unless  there  is  de  facto  a  ground-annual  over  the  property, 
in  which  case  there  is  just  as  much  reason  for  using  the  words  if  the 
property  is  not  burgage  as  if  it  is,  the  truth  being  that  it  is  not 
necessary  in  either  case ;  (2)  it  is  not  imcommon  to  add  the  words 
"  duplicands,"  or  "  sums  of  money  in  lieu  thereof,"  i.e.  in  lieu  of 
casualties,  which  also  appear  quite  unnecessary,  having  regard  to  the 
terms  of  the  Conveyancing  Acts. 

1.  Feu^^^iee. — If  the  feu-duty  is  payable  only  once  a  year,  and  the 
purchaser's  entry  is  at  the  other  term,  the  convenient  course  is  to  deduct 
one  half-year's  feu-duty  from  the  price  at  settlement,  leaving  the  pur* 
chaser  then  to  pay  the  whole  of  the  year's  feu-duty  at  the  next  term. 

2.  Casualt'Us, — The  purchaser  is  entitled  to  require  the  seller  to 
pay  a  casualty  if  one  is  due,*  If  that  is  done  prior  to  settlement,  the 
obligation  to  relieve  of  casualties  means  nothing;  but  it  is  thought 
that  even  then  the  purchaser  is  entitled  to  have  the  word  "casualties  " 
retained  in  the  clause.  If,  on  the  other  hand,  the  contract  is  that  the 
seller  is  not  to  be  liable  for  the  casualty,  it  is  not  good  practice 
simply  to  omit  the  word  "casualties":  there  ought,  in  addition,  to 
be  an  express  statement  that  the  purchaser  is  to  pay  the  casualty. 
As  to  how  the  liability  stands  if  the  deed  be  simply  silent,  contrary 
opinions  have  been  expressed,'  and  the  point  is  not  decided  If  the 
titles  contain  any  obligation  of  relief  of  casualties  which  might  cover 
the  casualty,  if  any,  outstanding,  it  is  necessary  that  the  disponee 
should  have  an  express  assignation  of  it  to  enable  him  to  found  upon  it," 

■  18SS  Act,  B.  8.  Tt.,  1874,  Jour,   of  Jur.,  No.    18,   p.  340 
*  S.  aUugoa'a  Tn.  y,  Clark,  1888,  10  R.      (cootrs). 

G4C.  <  Strailiyn  Ettale  Co.  r.  SUpkew,  18S0,  8 

■  itCook  T.  IPKUnk,  ISBS,  12  S.  L.  Re-      R.  289. 

Tiew,  1896,  Sh.  CtRep.,  p.296{forth«Be11er,  '  Slraitm,  supra;  Spiers  v.  Morgan,  1S02, 

nfonng  ftpportioDmeiit) ;  AM  v.  BatkwtlVt      4  F.  1069. 

'  Spitn,  supra, 

20 
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and  that  should  accordingly  be  taken  if  the  diaponer  be  able  and  willii^ 
to  give  it- 
Difficult  questions  may  arise  as  to  what  is  covered  by  tlie  obliga- 
tion to  relieve  of  casualties  : — 

(1)  la  ^  Ike  same  Casualty  t — A.  is  the  last  entered  vassal  who 
paid  a  casualty  ;  after  A.'s  death  B.  sells  to  C,  with  the  usual  obligation 
to  relieve  of  casualties,  but  no  casualty  is  paid  ;  B.  dies  ;  thereafter  C. 
is  called  upon  to  pay  a  casualty.  Is  B/s  estate  bound  to  relieve  him  ? 
Put  popularly,  the  superior  has  here  lost  a  casualty ;  for  he  might  have 
made  B.  pay  one  aft<er  A.'s  death,  and  then  on  B.'s  death  he  would 
have  been  entitled  to  another  from  C.  The  question  is,  who  is  to 
gain  by  this  loss  of  the  superior — B.'8  estate  or  C.  ?  On  the  one 
hand,  it  is  clear  that  B.  was  bound  to  pay  a  casualty,  and  did  not  do  so. 
On  the  other  hand,  it  is  equally  clear  that,  though  he  had  done 
so  (assuming  he  had  taken  the  receipt  in  his  own  (B.'s)  name,  which 
he  would  have  been  entitled  to  insist  on  doing),  0.  has  lost  nothing, 
for  even  then  he,  C,  would  have  been  hable  to  pay  a  casualty  all  the 
same.    But  notwithstanding,  it  has  been  held  that  B.'s  estat«  is  liable.' 

(2)  Increane  of  Casiudty  after  Date  of  Obligation. — This  may  arise  in 
two  quite  different  ways : 

(a)  Increase  of  Bent. — When  a  casualty  is  an  untaxed  composition, 
it  will  of  course  rise  with  the  rent,  and  that  may  be  increased  by 
buildings  erected  by  the  purchaser,  which  would  be  a  case  of  the 
creditor  in  an  obligation  increasing  the  debtor's  liability  at  his  own 
hand.  Lord  Shand  refers  to  this  in  the  Straiion  case,  and  indicates 
that  the  seller's  liability  might  be  cut  down  to  what  it  would  have 
been  if  the  change  had  not  occurred.  With  deference,  this  is  doubted. 
The  seller  always  has  it  in  his  power  to  pay  the  casualty  at  the  date 
of  the  sale,  and  then  this  question  could  never  arise. 

(b)  Relief  or  (7om;o(iMiwiH.— Take  the  ease  of  an  untaxed  holding. 
The  last  casualty  was  paid  by  A.,  who  is  dead ;  B.,  his  heir,  sells  to  C, 
with  the  usual  obligation  to  relieve  of  casualties,  but  no  casualty  is 
paid ;  after  B,'a  death,  C.  is  called  upon  to  pay  a  casualty.  Is  B.'8 
estate  liable  to  relieve  him  ?  It  will  be  observed  that  it  B.  had  piid 
a  casualty,  it  would  have  been  relief  duty  only,  whereas  if  his  estate 
lias  to  relieve  C.  of  a  casualty  now,  it  will  be  a  composition.  All  the 
arguments  which  are  available  to  B.'b  representatives  in  the  other  case 
above  figured  will  apply  here,  with  this  important  addition,  that  it  may 
be  argued  with  much  force  that  this  cannot  be  4ihe  casualty  for  which 
B.  undertook  liability,  inasmuch  as  that  liability  was  limited  to  any 
casualty  then  due,  and  no  composition  was  then  due.  But  it  is  very 
important  to  note  to  pay  relief  duty  for  the  heir  and  to  get  a  proper 
receipt  even  though  the  amount  be  illusory.* 

'  F«rj"Anr»nv.Oi'.By.Cn.,18»,2F.141i  *  SiUhcrlamd    v.     TaWn    TrMsUes,   1902, 

Cappie  V.  Chalmers,  1900, 1 S.  L.  T.  No.  305.       6  F.  90. 


j,t.zed_,CjOO<^IC 


WARRANDICR  :  DESCRIPTION  307 

3.  Public,  Parochial,  and  Load  Burdens. — See  p.  150, 

^^arrandice. — The  ordinary  clause  means 
absolute  warrandice  aa    regards   the   lands   and    writs    and    evidents,    and 
wamuidice  from  fact  and  deed  as  regards  the  rents. 

One  does  not  very  well  see  tlie  reason  for  this  distinction,  unless  it  be 
to  make  it  clear  that  the  seller  does  not  warrant  the  solvency  of  the 
tenants,  which,  however,  he  would  not  be  held  to  do  in  any  case.  At 
the  aame  time  the  presence  of  this  distinction  tn  the  statute  raises  the 
question  whether  it  is  correct  to  make  one  of  the  parties  to  a  deed 
expressly  grant  "absolute  warrandice"  in  unqualified  terms,  which  is 
often  done  when  another  party  grants  warrandice  from  tact  and  deed 
only,  and  it  is  wished  to  mark  the  distinction  very  clearly.  It  is 
thought  that  "  absolute  warrandice  "  goes  no  further  than  the  statutory 
clause. 

The  important  thing  to  remember  is,  that  in  any  conveyance  of 
heritage  the  simple  clause,  "  I  (or  we)  grant  warrandice,"  means 
absolute  warrandice,  without  regard  to  whetlier  the  deed  is  onerous  or 
gratuitous,  inter  vivos  or  testamentary,  or  (when  there  are  more  than 
one  granter)  their  relation  to  the  transaction.     See  p.  324  (footnote). 

Gojiaent  to  Eegisiration /or  Preservation  is  entirely  useless. 

Sbscription  and  Boundabibs 

Generally. — It  may  be  said  that  there  are  two  entirely  different 
but  equally  effectual  ways  of  "describing"  the  subject  of  a  conveyance. 
These  are:  (1)  an  actual  description  which  identifies  what  is  meant, 
(2)  almost  any  set  of  words  which  by  prescriptive  possession  is  referred 
to  the  property  in  question,  so  long  as  not  actually  inconsistent  with 
what  is  claimed,  as  by  a  bounding  title.  Whether  the  description  be 
by  "  reference "  or  not  is  of  course  immaterial  for  the  purpose  of  this 
distinction.  As  regards  the  necessity  for  the  prescriptive  period  of 
posseeeion  in  the  second  case  in  order  to  interpret  the  description,  it  is 
clear  that  a  great  deal  less  may  be  sufficient  in  a  question  between 
the  granter  and  grantee  of  the  deed  and  their  respective  heirs,  i.e.  if  the 
real  evidence  of  contemporaneous  actings  be  clear.^  How  little  may 
suffice  for  a  description  even  without  any  reference  is  seen  by  com- 
bining the  cases  of  Wood'  and  Matkeson,^  the  result  of  which,  taken 
tc^ther,  or  at  least  of  the  opinions  of  Lords  Trayner  and  M'Laren, 
would  appear  to  be  that  a  disposition  of  "  a  property  in  Princes  Street, 
Edinburgh,"  might  be  held  sufficient  without  anything  more,  and  with 
no  reference,  assuming  it  not  to  be  all^d  that  the  disponer  had  two 
properties  in  that  street. 

Bounding  Title. — This  is  a  title  in  which  the  property  is  limited 
by  boundaries,  either  expressly  or  in  effect,     It  may  he  constituted  in 

■  Cf.  p,  188.  ■  Mai/Mon  v.  Oemmell,  1908,  fi  F.  44S. 

*  Jfumiy'i  Tr.  v.  Wood,  1867, 14  B.  S56. 
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many  ways,  e.g. :  (1)  express  boundaries  in  the  deed  ;  (2)  plan  referred 
to  aa  showing  the  boundaries' ;  (3)  an  exception  in  A-'s  title  of  the  part 
disponed  to  B.  as  that  exception  is  described  in  a  specified  deed,  which 
latter  deed  refers  to  an  annexed  plan  as  delineating  B,'b  property  :  A.'b 
title  is  "  bounded "  in  relation  to  B/s  * ;  (4)  boundaries  on  three  aides 
and  measurement';  (5)  specification  of  parish,  county,  or  other  area.* 
The  effects  are:  (1)  no  corporeal  right  of  property  can  be  acquired 
beyond  the  boundary,  not  even  by  the  fullest  possession  for  the 
prescriptive  period  ^  (but  see  Pertinents,  p.  317);  but  (2)  incorporeal 
rights,  e^.  salmon-fishii^,'  may  be  so  acquired,  and  (3)  so  may 
servitudes.^ 

Boundaries. — The  following  are  some  of  the  kinds  of  boundaries 
which  have  been  the  subject  of  judicial  construction ; — 


SeaB 

Sea-shore  ' 
Sea-beach  "> 
Tidal  river  '^ 


Full  sea . 
Sea  flood 
Flood  mark 


Low  water  mark  of  ordinary  spring  tides,  but 
reserving  the  public  use  of  the  foreshore.  The 
boundary  follows  the  sea.'* 

High-water  mark  of  ordinary  spring  tides." 
But  where  a  feu  was  granted  bounded  by  the  sea 
flood,  and  the  grantor's  own  title  did  not  expressly 
carry  him  further  seawards,  it  was  held  that  he 
had  given  out  all  he  had,  and  that  he  could  not 
interject   himself   between    his    vassal    and    the 


(      These  words  "constitute  a  bounding  charter, 
Fliixwm  maris      }  the  extreme  boundary  seawards  being  the  low 
I  water  line  of  the  foreshore."^ 


Non-tidal  river  Medium  jUwrnJ^ 

■  N.  B.  Ry.  Co.  y.  Sawink  Mags.,  1862, 
M.  200. 

'  N,  B.  By.  Co.  T.  HvUon,  J8B6,  23  E. 
22. 
'  Stewart  v,  OramaJc  Harbour  Tra.,  18M, 


*  iTepSum  v  D.  of  Oordon,  1823,  2  S. 
46e  ;  Qordon  v.  Orant,  1850,  13  D.  1. 

'  Bell,  iVtn.  738,  uid  cases  cited. 

*  Earl  ZtUand  v.  Tennent's  TVs.,  1873, 
II  M.  469. 

'  IMon  1.  OaUmcay,  I88B,  14  S.  87  ; 
Betnnnonl  t.  L.  Olmlyon,  1843,  5  D.  1337. 

'  Boucher  v.  Oram/onl,  30  Nov.  1814, 
F.  C. 

'  CuItoss  Uaga.  v,  Geddts,  1809,  Huddb, 
554, 


"  Cameron  v.  Atjulit,  1848,  10  D.  44S. 

"  Todd  y.  Clyde  Tn.,  1840,  2  D.  867  i 
2  Bob.  333. 

"  LoekhaH  v.  Mags,  of  N.  Bfrtokk, 
1902,  5  F.  136.  See  this  case  re  sea 
bonndarios  generUly. 

"  Btrry  v.  Hotden,  1810,  8  D.  206  j  St. 
Monaiux  Ifaga.  v.  Mackie,  1846,  7  D.  682  j 
KeUUr  v.  Maga.  of  Dundee,  1886,  14  B. 
191. 

"  ffunter  v.  Lard  Jdvoade,  1869,  7  M. 
899. 

"  Lord  Adv.  T.  HTfrnym,  1809,  2  F. 
(H.  L.)  1,  per  Lord  Watson  at  p.  11. 

"  Qibion  T.  Botiningtoii,  etc.,  Co.,  1869,  7 
H.  304,  and  oaaes  thete  dted. 
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Road 


Canal 
March  stones 


WaU 


BOUNDARIES 


Constraed  to  mean 

If  road  is  boundary  between  two  estates,  there 
is  presumption  for  mediuvi,  JUum,}  But  bounded 
"by"  a  private  road  excludes  the  road.^  It  is 
different  in  the  case  of  a  public  road ;  and  this 
boundary  being  inserted  by  the  common  author 
^  (the  burgh  authorities)  in  titles  of  properties  on 
opposite  sides  of  a  street,  the  grants  were  con- 
strued as  extending  to  the  medium  JUum,  in  each 
case,  and  the  grantors,  though  clearly  interested 
to  reserve  tlie  solum  of  the  street,  were  divested 
of  it.» 

Excludes  botb  canal  and  towing-path,* 

iln  absence  of  natural  features,  the  presumption 
is  for  a  straight  line  between  the  stones.^ 
I  The  inside  of  the  wall,  the  wall  itself  and 
I  solwrn,  thereof  being  excluded."  If  the  contrary  be 
I  intended,  the  expression  should  be  "  together  with 
I  the  walls  and  the  solum  thoreof."  But  of  course 
I  it  will  be  remembered  that  exclusive  property 
I  will  mean  tbe  whole  burden  of  maintenance. 

It  is  usually  laid  down  that  the  boundary  is 
the  medhtm  JUum  of  the  solum,  and  that  each 
proprietor  has  a  right  of  property  in  tbe  wall  ad 
medium  JUwm,  and  an  interest  in  the  other  half 
entitling  him  to  prevent  alterations  But  an 
alternative  view  is  that  the  respective  rights  of 
exclusive  property  are  bounded  by  the  respective 
sides  of  the  wall,  and  that  solum  and  wall  are 
held  proindiviao.  But  in  either  case  the  practical 
result  is  the  same :  neither  proprietor  can  alter 
the  wall' 

The  rule  as  regards  both  foreshore  and  salmon- 
fiehings  is,  that  a  line  is  to  be  drawn  representing 
tbe  average  direction  of  tbe  coast,  and  that 
I  from  the  land  boundary  a  perpendicular  is  to  be 
I  dropped  on  that  lina  Tbe  perpendicular  and  its 
V  extension  are  the  boundary  seawards.* 

■  inahaH  T.  WyUU,  ISCB,  1  Maoq.  S8S  ;      houtU  t.  Jftauln-  o/  LothUe,  1300,  17  B. 
Bukina,  Lamdemmenkif,  108.  1060. 

'  lagU  y.  AUxamUr,  1908,  11  S.  L  T.  '  Smyth  v.  Alli»a,  1813,  6  Pstteo,  869  ; 

So.  70.  Campbdl  v.  FaUramt,  1898,  4  S.  L.  T.  No. 

'  Magi,  of  Ayr  r.   Dobbit,   1SS8,  25  E.  126. 

II84.  '  Kankine,  Landownenhip,  G42,  5E>8. 

*  FUmifkg  y.  Baird,  1S41,  3  D.  1015.  ■  M'Taggart   v.   iPDouaU,   1S67,   G  M. 

■  Aeimg  r.  Xmumz,  1828,  8  S.  417  ;  Dal-  5S4  ;  Keiih  r.  Smyth,  1S84,  12  B.  66. 


Mutual  wall 


Lateral  boundary  I 
seawards 
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.1 


Conttrued  to  msan 

A  similar  rule,  but  the  first  line  is  d; 
Lateral  buuDdaryj  represent  the  avert^  direction  of  the 

in  river  estuary  I  jiluin  of    whole  channel   (both    salt    an 
\  water)  at  ebb  tide.' 

Collision  between  boundaries  and  plan  is  really  a  case 
licting  boundaries.  If  in  that  case  measurements  ulso  are  ^ 
joundaries  or  plan  will  be  preferred  according  aa  tbe  one  or  tJ 
a  supported  by  the  meaaurements.^  lu  a  case  of  collision 
cioundaries  and  measurements,  the  rule  of  contract  between  se 
purchaser  is  that  "  if  the  measurement  is  taxative,  or  is  an  < 
at  the  contract,  there  is  right  to  resile  if  there  is  substantial 
extent.""  It  is  otherwise  if  the  measurement  is  deschptiv 
In  a  competition  of  titles,  if  the  measurement  would  give  a  lar; 
than  the  boundaries,  and  these  are  clear,  it  is  difficult  to  see  hoi 
ordinary  case,  more  than  the  boundaries  could  be  claimed.^  In 
rerse  case,  if  tbe  boundaries  are  clear,  the  measurement  will  not 

The  statutory  facilities  in  the  matter  of  description  are 
number,  namely,  (1)  description  by  reference,  and  (2)  descri) 
general  nama 

DESCRIPTION   BT   REFERENCE 

Statutory  Reference. — Originally  introduced  in  1858, 
undergone  many  changes.  But  as  the  present  law,  whidi  is  c 
in  sec.  61  of  the  1874  Act,  is  retrospective,  it  is  unnecessary  tc 
with  any  of  the  prior  statutea  The  requirements  of  a  statutory  ] 
are,  that  the  deed  containing  the  reference  shall  (1)  specify  the 
or  (if  bui^f^)  the  bui^  and  county ;  and  (2)  refer  to  a  prior 
deed  containing  a  particular  description. 

Particular  Description  vmmceaaary. — The  chief  point  is,  that 
particular  description  of  the  property  is  required.  It  is  true  thi 
0,  which  gives  tbe  forms,  does  contain,  by  way  of  example,  a  m 
particular  descriptions,  and  suggests  any  "  other  lite  short  desc 
But  the  section  is  quite  clear,  and  the  schedule  is  no  way  contr 
for  the  first  form  given  in  the  schedule  is  simply  "  the  lands  {or 
and  others  in  the  county  of,"  without  any  attempt  whatever  a 
fication  apart  from  the  reference.  At  the  same  time,  while  th( 
doubt  about  the  law,  it  is  not  satisfactory  that  it  should  be  ir 

'  LnWd  T.  Seid,  1871,  »  M.  899,  1009  ; 
Gray  v.  Fleming>,  tic.,  1886,  12  R.  630; 
Darling'i  Tra.  v.  Col.  Ry.,  1B02,  11  S.  L.  T. 
No.  99.  "  OurrU  v.  Camfbtirt  Tra.,  1 

*  N.B.Ry.Y.  Jfoon'»Tr».,lfl79,  6R.e40.       237. 

'  ffrfpftttrn    T.     Campbell,     1781,     Mor.  «  Dmiglia    y.   Lyiu,    1880,   U 

H168  i  Oray  v.  Samilion,  1801,  Mor.  App.       Lord  Young  in  Oume,  luyra 
■'a».h,"So.  -2. 
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exfaeie  of  a  deed  to  gather  anytliing  whatever  regarding  the  nature  of 
the  property  conveyed,  beyond  the  bare  fact  that,  whatever  it  is,  it  lies 
in  a  certain  county.  It  is  accordingly  recommended  that,  whenever 
possible,  a  very  brief  popular  description  should  be  introduced  before  the 
reference,  which  will  make  a  very  much  better  deed.  Care  will  be  taken 
that  no  possibility  of  doubt  is  allowed  to  enter  by  the  terms  of  this  short 
description.  Thus,  if  the  prior  deed  conveys  a  house  No.  1  King  Street, 
with  a  statement  that  the  area  flat  thereof  is  known  as  No.  1a,  it  would 
not  be  satisfactory  that  any  subsequent  deed  should  convey  "  the  house 
No.  1  King  Street,  in  the  city  and  county  of  Edinburgh,  being  the 
subjects  particularly  described  in  "  the  prior  deed.  In  many  cases  it  is 
desirable  and  suflncieut,  after  some  particular  words  of  description,  to 
say  "  and  other  subjects."  On  the  other  hand,  any  particular  descrip- 
tion which  is  thus  introduced  must  be  kept  down  to  a  very  few  words, 
otherwise  it  will  be  better  to  have  no  reference  at  all 

Speeijicaiion  of  Cawtdy. — It  is  obvious  that  a  difficulty  may  arise 
when  the  lands  are  partly  in  each  of  two  counties.  If  the  deed  to  which 
it  is  proposed  to  refer  contains  separate  and  distinct  descriptions  of  the 
part  in  each  county,  it  is  all  r^ht.  But  as  likely  as  not  that  will  not  be 
the  case,  and  if  the  instrument  in  question  contains  only  one  description 
of  one  property  lying  partly  in  each  of  two  counties,  without  any  separate 
description  of  the  part  in  each  county,  it  is  thought  that  a  conveyance 
in  a  subsequent  deed,  of 

the  lands  of  X.,  situated  partly  in  the  county  of  Y.  and  partly  in  the  county 
of  Z.,  being  the  aubjeots  partioularly  described  in  the  notarial  instrument 
in  my  favour  recorded  in  the  division  of  the  general  raster  of  saeinea  for  the 
county  of  Y.,  and  by  memorandum  in  the  division  of  the  said  register  for  the 
county  of  Z.,  on  , 

would  not  do  as  a  refertnix  in  terms  of  the  Act,  though  the  particular 
description  as  the  lands  of  X.,  with  the  mention  of  the  counties,  might, 
and  probably  would,  be  good  enough  as  identification  without  any  aid 
from  reference  at  all. 

Sp&Afiealion  of  Bwrgh  and  County. — A  somewhat  similar  question 
arises  in  burgage  deeds  when  the  burgh  is  partly  in  each  of  two 
counties.  What  is  required  is  the  name  of  the  bui^h  and  county  in 
which  the  lands  are  situated,  so  that  the  other  county  need  not  be 
referred  to  at  all.  It  is  of  course  understood  that  the  necessity  of 
naming  the  burgh  does  not  apply  to  all  properties  in  burghs,  or  even  in 
royal  burghs,  but  only  to  property  "  held  by  burgage,  or  by  any  simiUr 
tenure,"  i.e.  booking  in  Paisley. 

What  deed  may  be  referred  to. — What  is  required  is  that  the  deed  to 
which  reference  is  made  shall  (1)  be  a  "conveyance,  deed,  or  instrument 
of  or  relating  thereto,"  i.e.  to  the  property,  (2)  contain  a  particular 
description,  (3)  be  "  prior,"  Le.  prior  to  the  deed  containing  the  reference, 
and  (4)  be  recorded  in  the  appropriate  register  of  sasines. 
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(1)  "  Of  (fr  rdatmg  theretu." — It  is  thought  that  on  the  transmission 
of  a  feu,  the  superiority  title  might  be  competently  referred  to,  but  tt  is 
stroi^y  recommended  that  this  be  avoided.  On  the  other  hand,  on 
trans  mis  Bion  of  a  bond,  not  only  is  there  no  objection  to  referring  to  the 
description  in  the  bond,  but  it  is  the  natural  thing  to  do.  It  is  no 
objection  to  a  reference  that  the  deed  referred  to  turns  out  to  be  defec- 
tive in  some  respect.  It  is  on  record,  and  all  that  is  required  is,  to 
import  the  descriptive  words  from  it  to  the  new  deed. 

(2)  " Partwutarly  described" — Of  course  it  is  obvious  that  a  mere 
reference  to  a  deed  which  itself  contains  a  mere  reference,  is  nothing. 
But  it  does  not  at  all  follow  that  there  can  be  no  reference  to  a  deed 
which  in  turn  contains  a  reference.  A  reference  is,  in  terms  of  sec.  61 
of  the  1874  Act,  "  equivalent  to  the  full  insertion  of  the  particular  de- 
scription contained  in  such  prior  .  .  .  deed  ...  as  if  the  particular 
description  had  been  inserted  in  such  subsequent  conveyance."  The 
reference  will  therefore  have  the  effect  of  importii^  into  the  new  deed 
all  the  particular  description  (but  not  any  reference  description)  contained 
in  the  old  deed.  Of  course  a  "  particular  "  description  may  be  a  very 
short  description.  Thus  "  the  property  of  Eingshouse,  in  the  county 
of  ,"  or  "  the  house  1  King  Street,  in  the  city  and  county 
of  X.,"  may  obviously  be  quite  sufficient ;  and  if  these  are  contained  in 
the  prior  deed,  the  new  deed  referring  thereto  will  be  quite  effectual 
though,  in  addition,  the  old  deed  contained  a  reference  to  a  still  older 
deed  which  gave  a  long  detailed  description. 

(3)  "Prior.' — The  natural  course  is  that  the  deed  referred  to  shall 
be  prior  in  all  three  following  points,  namely  in  (a)  the  prc^eas  of 
title,  (b)  date,  and  (c)  date  of  recording.  But  it  is  thought  that  only 
the  first  is  essential.  Thus,  if  A.  is  buying  a  property  and  granting  a 
bond  over  it  at  the  same  time,  it  might  quite  well  happen  that  the  bond 
contained  a  reference  to  "  the  disposition  granted  by  X.  in  my  favour, 
dated  ,  and  recorded  in  the  division  of  the  general  register 
of  sasines  for  the  cotmty  of  of  even  date  with  the  recording 
of  these  presents"  ;  that  the  disposition  was  in  fact  dated  subsequent  to 
the  bond  ;  that  both  deeds  were  recorded  on  the  same  day,  but  in  the 
wrong  order,  the  bond  going  on  first.  It  is  thought  to  be  clear  that  such 
a  reference  would  be  quite  effectual.  After  Murray's^  case  it  cannot  be 
si^gested  that  the  want  of  the  date  in  the  bond  would  be  fatal ;  nor 
does  there  appear  to  be  any  objection  to  the  above  form  of  giving  the 
date  of  recording. 

(4)  '^Recorded." — That  the  prior  deed  shall  be  recorded  is  of 
course  absolutely  essential.  But  the  Act  says  nothing  about  "duly 
recorded,"  so  that  no  error  in  the  warrant  would  have  any  bearing  on 
the  competency  of  making  the  prior  deed  a  reference  instrument  for 
future  deeds,  though  it  might  be  most  serious  otherwise.    This  is  right 

'  Murray's  Tt.  v.  Wood,  1887,  14  R.  866. 
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enough,  for  all  that  ia  wanted  b  that  the  particular  description  ahall  in 
fact  be  on  record  somewhere. 

Mode  of  Reference. — On  an  examination  of  Sched.  0,  it  is  not  very  easy 
to  state  what  it  requires  shall  be  given  in  the  way  of  identifying  the 
prior  deed.  Thus,  on  the  terms  of  the  schedule,  it  would  be  imposaible 
to  surest  that  a  reference  is  defective  because  in  the  deed  containing 
the  reference  (1)  the  parties  to  the  prior  deed  are  not  designed,  (2) 
the  grantee  ia  not  even  named,  (3)  no  name  at  all  is  given  in  the  case 
of  a  notarial  instrument  or  instrument  of  sasine,  (4)  the  date,  if  any, 
in  the  case  of  an  instrument  of  sasine  is  not  given ;  and  (5)  even  a 
complete  mis-statement  as  to  who  was  the  granter  may  be  overlooked.* 
What  is  wanted  is  to  identify  the  deed ;  and  the  view  is  submitted  that 
whatever  de  facio  does  that  will  be  sufficient  One  would  have  been 
inclined  to  modify  that  opinion  to  the  effect  that  the  date  of  recording 
was  essential,  but  the  contrary  was  held  in  Murray's  case,  supra,  where 
a  statement  that  the  prior  deed  was  "  dated  the  6th  and  7th  and  recorded 
[in  the  proper  r^^ister]  on  the  ,  all  days  of  November  1882," 

was  held  sufBcient.  Of  course,  in  practice,  pro(>er  particulars  should  be 
given,  namely,  (o)  parties,  (ft)  date  or  dates,  and  (c)  date  of  recording. 
The  last  may  quite  well  be  "recorded  in  the  ...  of  even  date  with 
the  recording  of  these  presents."  But  the  particulars  should  be  kept 
short,  e^, 

the  feu-coutract  entered  into  between  A.  and  others,  the  testamentary  trustees 
of  R,  and  C.  and  others,  the  marriage-contract  trustees  of  D.  and  spouse,  dated 
and  recorded  in  on 

WTien.  Rp.ferenee  should  be  iised-. — It  goes  without  saying  that  an 
actual  identifying  description  ia  much  better  than  any  reference,  and  in 
some  casea  it  will  not  only  not  be  longer,  but  will  be  shorter.  Thus  in 
the  case  of  a  villa  where  the  enclosing  walls  are  completed,  and  the  law 
as  to  walls  has  already  been  laid  down  in  the  titles,  nothing  can  be 
better  than  simply,  without  any  reference  at  all,  to  dispone 
All  and  whole  that  house  10  Sylvan  Terrace,  iu  the  city  and  county  of  Perth, 
with  the  toivm  thereof,  ground  attached,  and  pertiueuta. 

But  then  (1)  it  may  be  necoBsary  to  refer,  at  any  rate,  to  a  prior 
writ  for  burdens  and  conditions  of  feu  in  respect  of  the  titles  containing 
a  direction  to  that  effect  under  pain  of  nidlity,  in  which  case  the 
reference  may  as  well  be  made  to  apply  to  the  description  also ;  and  (2) 
the  prior  titles  may,  especially  in  the  case  of  tenements,  contain  a  loi^ 
enumeration  of  common  rights  in  solum,  back-green,  passages,  stairs, 
drains,  accesses,  etc.,  etc.  It  would  be  absurd  to  repeat  all  this  in 
every  transmission,  to  save  which  a  reference  should  be  inserted,  thus : 

All  and  whole  that  house  entering  by  the  common  stair  2  Eiag  Street,  in 
the  city  and  county  of  Edinburgh,  being  the  northmost  house  on  the  top  flat 
'  MaOufon  v.  Qtmintli,  190S,  S  F.  14S. 
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of  the  tenement,  with  all  common  rights,  pertinente,  and  others,  all  ss  par- 
ticularly deeoribed  in  the  dispoeition  granted  by  A.  in  my  favour,  dated 
,  and  recorded  in  the  division,  etc  on 

Common  havr  Beferenoe. — Apart  from  the  modem  conveyancing 
statutes  .  .  .  I  see  no  reason  for  doubting  that  a  reference  to  an  earlier  deed 
as  containing  a  full  description  .  .  .  vaa  a  perfectly  legitimate  mode  at 
common  law  of  eking  out  a  generalised  or  incomplete  description  ....  In 
practice  it  was  not  infrequeut.' 

DEBCBIPTION  by  GkNERAL  KAlfB 
This  was  iDtroduced  in   1858.     The  present  enactment  is  sec  13 
of  the  1868  Act.     It  is  to  the  effect  that 

where  several  lands  are  comprehended  in  one  conveyance  in  favour  of  the  same 
person  or  persons,  it  shall  be  competent  to  insert  a  clatise  in  the  conveyance 
declaring  tliat  the  whole  lands  conveyed  and  therein  particularly  described 
shall  be  designed  and  known  in  future  by  one  general  name  to  be  therein 
specified. 

And  then,  on  the  conveyance  or  a  notarial  instrument  conteuning 
the  particular  description  and  the  clause  in  question  being  duly  recorded, 
it  is  made  competent  in  any  future  deed  ot  instrument  to  (1 )  specify  the 
general  name,  and  (2)  the  county  or  (if  burgage)  the  burgh  and  county, 
and  (3)  refer  to  the  recorded  deed  or  instrument  which  contains  the 
particular  description  and  lays  down  the  general  name.  The  effect  is 
the  aamo  as  if  the  deed 

contained  a  particular  description  of  each  of  such  several  lands  exactly  as  the 
same  b  set  forth  in  such  recorded  conveyance  or  instrument. 

The  requirement  of  the  county  or  burgh  and  county  is  contained 
in  the  schedule  only,  namely,  Sched.  G.  It  is  not  expressly  stated  that 
the  burgh  is  to  be  specified,  not  in  all  cases  of  burgh  property,  but 
only  if  held  burgage,  but  it  is  thought  that  there  can  be  no  doubt  that 
is  what  is  intended.  In  any  case,  however,  it  will  hardly  be  possible 
to  avoid  mentioning  the  burgh,  and,  besides,  this  plan  of  a  general 
name  will  rarely  be  used  in  the  case  of  bm^gh  property. 

In  terms  of  the  schedule,  the  deed  which  contains  the  reference 
should  expressly  narrate  that  the  former  deed  contains  a  declaration 
as  to  a  general  name. 

For  forms  of  clauses  applicable  to  (1)  a  disposition  which  prescribes 
the  general  name,  and  (2)  a  disposition  which  refers  to  a  general  name 
already  prescribed,  see  pp.  321-2. 

It  is  suggested  that  this  enactment  is  useless,  for  (1)  if  the  "  general 
name  "  really  passes  into  use,  then  the  employment  of  it  alone  in  a  sub- 
sequent deed  would  be  suf^cient  without  any  reference  to  a  prior  deed; 

■  XaOuaon  v.   OtmmtU,  IMS,  5  F.  448  (Lord  H'IamuX 
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and  it  ia  thot^ht  that,  even  though  the  name  may  not  have  passed  into 
popular  use,  still  the  fact  that  it  is  prescribed  in  the  estate  titles  would 
be  sufficient  to  show  what  it  related  to,  even  without  any  reference, 
though  no  doubt  there  m^ht  be  difficulty  in  this  case  if  the  name 
formerly  applied  to  one  only  of  two  properties  and  is  directed  to  be  in 
future  applied  to  both.  But  however  that  may  be,  and  whether  or  not 
the  general  name  without  the  reference  would  always  be  effectual,  it  is 
clear  (2)  that  the  converse  holds  good,  and  that  (under  sec.  11  of  the 
1868  Act,  now  aec.  61  of  the  1874  Act)  the  reference  to  tlie  prior 
recorded  deed  (along  with  the  specification  of  the  county  or  burgh  and 
county)  will  be  sufficient  without  the  repetition  of  the  general  name. 

CoBBKCT  Description  up  to  Date 
The  only  satisfactory  description  is  one  which  serves  the  purpose 
of  identification,  which  is  the  only  reason  of  its  existence.  It  is  not 
at  all  neceasary,  and  it  is  undesirable,  that  every  particular  of  the 
property  and  every  collateral  right  or  privilege  should  be  mentioned. 
But  the  deed  should  be  so  framed  that  anyone  on  reading  it  can  tell 
with  substantial  accuracy  what  it  is  that  is  conveyed.  The  descrip- 
tion shoulil  not  be  merely  copied,  but  should  be  tested  by  an  inspection 
of  the  property,  and  if  neceasary  (as  it  must  be  from  time  to  time), 
shoald  be  brought  up  to  data  If  the  alterations  are  heavy,  so  that 
the  identity  is  not  apparent,  the  new  should  be  connected  with  the 
old ;  but  on  no  account,  in  that  case,  should  the  old  description  be  given 
in  any  form  other  than  a  bare  reference ;  thus : 

All  and  whole  [ineert  modem  correct  description],  which  subjects  hereby 
disponed  are  the  subjects  otherwise  described  in  the  disposition  granted  by 
A.  in  my  tavoxa,  dated  ,  and  recorded 

The  view  is  submitted  that  a  eeller  is  not  entitled  to  object  to  the 
deed  being  expressed  so  as  clearly  to  cover  and  identify  the  property 
which  he  has  sold,  and  that  he  is  bound  to  warrant  a  description  of  that 
natura 

Brevity. — While  it  is  proper  that  the  subject  should  be  identified, 
it  ia  evident  that,  after  enough  has  been  said  to  serve  that  purpose, 
everythii^  superadded  is  useless  and  worse,  for  it  means  expense. 
A  groas  instance  is  the  conveyance  of  a  house  in  a  tenement  pro- 
ceeding on  the  principle  of  describing  (1)  the  house,  (2)  the  tenement, 
and  (3)  the  whole  feu,  and  perhaps  carrying  the  process  even  further. 
The  house  only  is  sold,  and  it  alone  must  be  described. 

Pertihsnts 
Though  it  is  laid  down  that  "a  grant  of  the  lands  of  A.  is  as 
extensive  aa  a  grant  of  the  lands  of  A,  with  parts  and  pertinents,"' 

'  Gordon  v.  OrmU,  IS60,  18  D.  1,  at  p.  7. 
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Btill  it  is  recommended  that  "  pertinents  "  should  be  mentdoned.  And 
SB  to  the  place  where  it  should  occur — (I)  if  the  county  is  specified 
in  the  deBcription  of  the  property,  it  will  be  better  to  insert  "per- 
tinents "  t^ter  the  name  of  the  county,  and,  if  wished,  words  might  be 
added  "  whether  within  the  said  county  or  not " ;  but  of  course  if  the 
deed  is  recoi-ded  in  the  division  of  the  register  for  the  one  county  only, 
the  right  to  anything  in  any  other  county  will  not  be  completed.  As  to 
this  point  generally,  see  the  cases  noted.^  And  (2)  if  the  description 
is  or  includes  a  reference  to  a  prior  deed,  the  "  pertinents "  should 
certainly  come  after  the  reference. 

In  examining  titles  the  followii^  matters  require  consideration  in 
connection  with  pertinents : — 

Bights  incapable  of  Alienation. — These  are: 

1.  All  the  regalm  majora. 

2.  Certain  of  the  regalia  minora,  namely,  navigable  rivers  and 
highways.* 

As  to  the  bed  of  the  sea  beyond  the  foreshore,  and  the  minerals  below 
it,  see  Lord  Adv.  v.  Wemyss? 

3.  Water  r^hts.  It  appears  that  it  is  incompetent  to  com- 
municate these  r^hts  to  non-riparian  owners  where  third  parties 
are  interested  to  object.*  This  would  apply  to  {a)  the  case  of  the 
proprietor  of  an  estate  with  a  river  front^e  attempting  to  com- 
municate a  right  to  water-supply  from  the  river  on  a  feu  or  sole 
of  part  of  the  estate  not  abutting  upon  the  stream,  and  (&)  the 
case  of  a  proprietor  of  an  estate  on  the  shore  of  a  loch  attempting 
to  communicate  a  right  of  boating  or  trout-fishii^  on  the  alienation 
of  a  part  of  the  estate  not  abutting  on  the  locL^ 

Rights  which  require  Eaipress  Alienation. — These  are : 

1.  Teinds,  if  ever  separated  from  the  stock.^    But  see  p.  190. 

2.  Regalia  minora.  There  is  a  didwm  to  this  effect  in  Bell's 
Principles,  748.  But  it  is  thought  that  it  is  intended  to  apply  only 
to  contracts,  and  not  to  questions  of  prescriptive  right.  And  even  as 
to  contract,  it  is  submitted  that  it  must  be  taken  with  qualification, 
for  it  is  thought  to  be  reasonably  clear  that  a  contract  of  sale  of  an 
estate  to  which  is  attached  a  right  of  salmon-fishing  would  by  im- 
plication include  that  right,  so  as  to  entitle  the  pim^haser  to  a  convey- 
ance of  it. 

3.  Moveable  effects ;  fittings  (see  p.  154). 
Rights  which  cannot  he  reserved. — These  include : 

1.  Seat  in  the  parish  church.' 

2,  Water  rights.     This  is  the   same   question   as   that  referred  to 
'  Gordon,    tupra ;   Mspbum    v.    D.    of         •  Patrick  v.  Napier,  X867,  6  M.  888. 

Qordan,  1823,  2  S.  4S0.  *  See  Menziee,  SIO. 

*  Enik.ii.  e.  17;  Bell,  Conxity.  flOS.  '  SUphm    v.  Andtrson,  1887,  ISS.  72; 
>  189S,  2  F.  (H.  L.)  1.  Ersk.  ii.  6.  11. 

*  lUnkioe,  Landcicnirahip,  183. 
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above,  but  in  its  converse  application.  Thus  on  the  aale  of  an  estate 
abntting  upon  but  not  entirely  surrounding  a  loch,  it  would  appear  to 
be  incompetent  for  the  seller,  retaining  no  land  fronting  the  loch,  to 
reserve  to  himself  right  of  fishing  or  boating  in  the  loch ;  and  even  if 
the  land  did  wholly  surround  the  loch,  while  such  a  reservation  m^ht 
be  effectual  as  between  (a)  superior  and  vassal  in  favour  of  the  former 
(who  would  not  be  divested),  and  (6)  even  as  between  disponer  and  dis- 
pooee  in  favour  of  the  former,  it  would  appear  that  in  the  latter  case 
it  would  not  be  effectual  against  a  singular  successor  in  the  property.^ 

GondUions  of  Prescriptive  Jiigkt   to  Pertinents. — The  ordinary  rules 
of  prescriptive  title  apply,  and  it  is  necessary  to   have  {a)  title,  and 


TITLE 

1.  InfeftmeiU. — The  Act  1617,  c.  12,  applies,  and  there  must  be 
infeftment  as  the  basis  of  title." 

2.  Express  Grant. — As  already  mentioned  it  is  not  necessary  that 
the  title  should  expressly  contain  the  words  "parts  and  pertinente." 

3.  Competition  with  Express  Infeftvient.  —  Whether  the  clause  of 
parts  and  pertinents  be  present  or  absent  in  A.'s  title,  it  is  not  fatal  to 
hiK  claim  that  the  infeftment  of  his  competitor,  R,  includes  the  dis- 
puted subject  ^Jer  ftcpresswrn  :  possession  will  determine.* 

4.  Boundit^  titles  (see  p.  307).  There  is  a  considerable  weight  of 
authority  to  the  eFTect  that  a  bounding  charter  precludes  the  acquisition, 
as  part  and  pertinent,  of  any  corporeal  property  beyond  the  bounds.*  It 
may,  however,  be  su^ested  as  a  question  whether  this  applies  to 
prevent  prescriptive  possession  of  a  proper  pertinent  giving  a  title 
thereto,  e.g.  a  cellar  or  bleoching-green  beyond  the  bounds.  See  this 
view  stated  by  Lord  M'Laren  in  a  recent  cose."  It  is  important  to 
note  that  in  many  of  the  cases  the  "  bounding  "  words — usually  the 
specification  of  parish  or  county — were  so  placed  as  to  apply  expressly 
to  the  pertinents  as  well  as  to  the  main  property ;  and  it  was  so  in  the 
recent  case  of  Wemyss.^ 


1.  Period. — The  same  as  in  any  other  case  of  prescription  (see  p.  183). 

2.  Nature. — It  is  not  sufficient  that  the  subject  in  dispute  shall 
have  been  possessed  with  the  principal  property :  it  must  have  been 
poBseesed  as  part  thereof  or  pertinent  thereto.' 

'  Patrirk,  tupra.  •  Gordon  T,  Orani,  1850,   13  D.    ],  and 

'  Ihmbar     v.     StTitlairt,     1714,     Mor.  aathoritiea  cited  at  pp.  7,  24. 

9M0,  10817  ;   Brand  v.  Chartmt,  1841,  i  '  Cooper'a  Trs.  v.  Stari^t  Tri.,  1888,  26 

D.  293.  R.  IISO,  Loid  M'Lanu  at  p.  liee. 

'  if.  o/Fife't  Tra.  v.  CSlminj,  1880,  8  S,  ■  Wemysa  v.  Lord  Jdv.,  1899,  2*  R.  216, 

Sae.  rev.  1898,  2F.  (H.  L.)l. 

'  L.  Adv.  V.  Hunt,  1887,  6  M.  (H,  L.)  1. 
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3.  IHscovtiguiiy. — This  is  not  fatal,  subject  to  what  has  been  stated 
above  aa  to  bounding  charters.' 

4  Degree. — In  cobos  of  ambiguous  poasesBion  the  inclination  will 
be  (a)  in  favour  of  the  competitor  who  ia  infeft  per  expresmm  as 
f^ainst  one  who  claims  merely  aa  part  and  pertinent;  and  (6)  in 
favour  of  the  competitor  who  claima  in  r%ht  of  contiguoua  lands,  as 
against  one  who  doea  not.* 

DiaPOSmON  to   SuB-PuECHABER   OB   PtmCHASKE'S  NOMINBK 

It  ia  common  enough  for  the  seller  to  be  requested  to  grant  the 
diaposition  in  favour  of  some  one  other  than  the  person  to  whom  he 
sold,  e.g.  a  aub-purchaser  or  some  one  for  whom  it  is  subsequently  stated 
that  the  purchase  was  truly  made.  There  are  certain  matters  which 
require  to  be  considered  in  this  connection. 

1.  Is  the  Seller  bound  to  grant  the  disposition  to  any  one  except 
the  original  purchaser  ?  In  most  cases  it  is  difBcult  to  imagine  any 
reason  he  can  have  for  objecting,  keeping  in  view  that  the  original 
purchaser  could  always,  in  any  case,  dispone  in  turn  at  once,  or,  indeed, 
assign  the  disposition.  In  the  caae  noted  *  the  seller  was  held  not  bound 
to  dispone  to  a  third  party,  but  there  deledus  personam  was  involved  in 
connection  with  a  liquor  licence.  Other  authorities  and  dieta  are  noted 
below.* 

2.  Consent  of  Or^nal  Purchaser, — Tina  ought  to  be  expreasly  given 
in  writing,  and  the  best  means  of  keeping  a  record  is,  of  course,  to  have 
the  deed  signed  by  him.  The  risk  and  expense  which  the  seller  and 
his  ^ent  may  incur  through  a  departure  from  this  rule  are  exemplified 
in  the  case  of  Anderson.^  There  the  superior's  ^enta  acted  upon  the 
request  of  the  original  feuar's  agent.  Under  the  circumstances  that 
was  held  enough  after  a  proof ;  but  it  appears  clear  that  it  would  not 
always  be  so." 

3.  The  CapaeUy  of  the  Original  Purchaser. — In  a  case  of  sub-sale 
before  a  title  is  taken  it  is  clear  that  there  is  no  ground  for  holding 
that  the  capacity  of  the  original  purchaser  to  enter  into  a  contract  of 
Bale  and  to  grant  a  conveyance  can  be  judged  of  more  leniently  than  if  he 
were  first  infeft  in  ordinary  course.  Then  as  to  form,  e.g.  (1)  a  married 
woman's  husband  would  require  to  concur,  and  (2)  in  the  caae  of  a  firm 
all  the  partners  should  sign. 

4.  Warrandice. — (1 )  The  Original  Seller  must,  of  course,  grant  absolute 

'  Farsyt\   v.   DurU,    1832,   Mor.   «29 ;  Chitty,    CorUratU,    litk  Ed.,    729;   D»rt, 

QUndoninjfnt  v.   Qordon,  1715,  Hor.  9643  ;  Vtnd.   ajid  Pweh.,  6th   Ed.,  1D82,  11S2  ; 

Hunt,  tapra.  Campbell  v.  SUeU,  etc,  1826,  2  W.  «nd  S. 

>  Enk.  ii.  6.  3.  331  ;  Engell  v.  Fiteh,  1869,  L.  R.  4  Q.  B. 

*  MUckell  V.  Brown,  Lord  Kincairney  and  659  ;  Skavi  r.  Foster,  1872,  L.  B.  (H.  L.) 
lat  Div.  1900  unreported.  321, 

*  Duff,  Feud.  Caitvty.  189  ;  Bell,  Convey.  '  Andermm   t.    Diek  and  on.,   IBO],   8 
701;    AddiHon,    Conirada,   9lli    Ed.,   483;  S.  L.  T.  No.  385. 
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warrandice  of  his  title  and  power  to  convey,  but  on  the  other  hand,  it 
is  clear  that  he  cannot  be  compelled,  and  he  ought  not,  to  grant 
warrandice  in  the  form  of  the  ordinary  unqualified  clause,  for  that  would 
seem  to  warrant  to  the  disponee  e^.  the  legal  capacity  of  the  original 
purchaser  to  pass  on  the  property ;  that  he  has  done  so  in  valid  form  ;  and 
that  he  has  not  been  inhibited.    The  clause  may  run — 

And  I  the  said  A.  grant  absolute  warrandice  of  my  title  to  the  said  subjects, 
and  of  my  right  and  power  to  dispone  the  same. 

Or, 
And  I  the  said  A.  grant  warrandice  with  this  qualifioation,  viz.,  that  I  do 
not  warrant  the  right  or  power  of  the  said  B.  \the  firH  pMrcAoner]  to  sell  the 
said  subjects,  or  that  he  has  validly  doae  so,  or  the  validity  of  his  concurrence 
in  these  preaente. 

Or, 
And  I  the  said  A.  grant  warrandice  but  only  to  the  same  effect  as  if  I  had 
disponed  the  said  subjects  to  the  said  B. 

(2)  The  Original  Purchaser. — If  he  has  re-so/d,  he  also  must  grant 
abeolute  warrandice  and  without  any  qualification.  But  he  is  clearly 
interested  to  see  that  the  original  seller  grants  warrandice. 

(3)  The  Ultimate  Purchaser  is  clearly  entitled  bo  absolute  warrandice 
from  the  person  with  whom  he  has  contracted,  viz.,  the  original  purchaser,' 
and  is  not  bound  to  be  satisfied  with  the  warrandice  of  the  original 
seller.    Yet  a  fourth  form  may  therefore  be  su^eeted : — 

And  I  the  said  A.  [oriffinal  Kller]  grant  warrandice  to  the  said  B. 
[ort{/inal  pttrchaMr],  and  I  the  said  B.  grant  warrandice  to  the  said  C. 
[etib-purehaeer']. 

5.  Searches. — These  will  include  the  original  purchaser.' 

6.  Price — Stamp. — In  the  case  of  successive  sales  the  stamp-duty 
is  T^olated  by  the  price  on  the  last  sale,  whether  it  be  h^her  or  lower 
than  the  first  price  or  any  intermediate  price.  Sometimee  the  inter- 
mediate purchaser  wishes  to  have  the  first  price  only  mentioned  so  as 
not  to  disclose  to  the  original  seller  that  a  profit  has  been  made  on  the 
re-aale,  but  the  full  facts  ought  to  be  briefly  slated  both  in  order  to 
comply  with  s.  5  of  the  Stamp  Act,  1891,  and  also  because  otherwise 
the  second  purchaser  would  be  doing  something  very  like  making 
himself  a  part^  to  deceiving  the  original  seller. 

DISPOSITION  OF  A  LANDED  ESTATE 

I,  A.,  heritable  proprietor  of  the  lands  and  others  hereinafter  disponed,  in 
couBideration  of  the  sum  of  £  iostantly  paid  to  me  by  E  as  the  price 

thereof,  of  which  sum  I  hereby  acknowledge  the  receipt  and  discharge  him, 

r.  Nnll,  ISSB,  S7  ■  3«e  p.  282,  and  Dryburgk's  oaae  there 

quoted. 
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have  sold,  and  do  hereby  dispone,  to  the  said  B.,  and  his  heirs  and  assignees 
whomsoever,  beritably&nd  irredeemablj.  All  and  Whole  the  lands  and  estate  of 
X.,  in  the  county  of  T.,  together  with  (1)  the  mansion-house  and  all  other 
buildings  and  erections  on  the  said  lands ;  (2)  the  teinda  parsonage  and  vicarage ; 

(3)  the  salmon-fiBhinga  and  all  other  fishings  on  the  coast  ex  adverto  of  the  said 
lands  and  in  the  river  Z.  so  far  as  passing  through  or  bounding  the  said  lands  ; 

(4)  the  pertinente  of,  and  all  rights  and  privileges  attached  to,  the  said  lands  ; 

(5)  the  fittings  and  fixtures  in  the  said  house  and  other  buildings  and  upon 
the  Bud  lands,  so  far  as  belonging  to  me;  and  (6)  my  whole  right,  title,  and 
interest,  present  and  future,  in  and  to  the  said  lauds  and  others  foresaid  :  But 
always  with  and  under  tho  burdens  and  conditions  specified  in  the  instrument 
of  sasine  in  favour  of  C,  dated  the  ,  and  recorded  in  the  particular 
register  of  sasines  for  on  the  ,  both  days  of  :  With  entry  at  the 
term  of  :  And  I  assign  the  writs,  and  have  delivered  those  enumerated  in  the 
inventory  thereof  annexed  and  signed  ae  relative  hereto :  And  I  assign  the 
rente,  feu-dutiee,  and  casualties :  And  I  bind  myself  to  free  and  relieve  the 
said  B.  and  his  foresaids  of  all  feu-duties,  casualties,  and  publie  burdens  :  And 
t  grant  warrandice,  excepting  the  current  leases  and  all  feu-rights^  of  the 
said  lands  granted  by  me  of  my  predecessors  or  authors,  and  the  said  B.  and 
his  foresaids  shall  be  bound,  as  by  acceptance  hereof  he  binds  himself  and 
them,  to  satisfy  and  relieve  me  of  all  claims  by  tenants  for  meliorationB, 
improvements,  taking  over  stock,  stocking  and  othors,^  and  all  other  claims, 
whether  under  their  leases  or  otherwise  and  whenever  arisen  or  arising, 
without  prejudice,  nevertheless,  to  the  said  B.  or  his  foresaids  quarrelling  or 
impugning  said  leases,  feu-rights,  and  others,  on  any  ground  of  law  not 
inferring  warrandice  ag^nst  me  or  my  foresaids :  And  I  consent  to  r^is- 
tration  hereof  for  preservation, — In  witness  whereof. 

VABIATIOKS  IN  DESCRIPTION,  GIVING  FAEM  NAMES,  ETC. 

All  and  Whole  the  lands  and  estate  of  X.,  in  the  county  of  Y.,  compre- 
liouding  inter  aita  the  farms  and  poesessions  known  as  D.,  £.,  F.,  and  O., 
the  policies  and  gardens,  and  various  lots  of  ground  in  the  village  of  .  .  ., 
which  have  been  feued  out  or  let  on  long  leases. 

WITH  RENTAL 

All  and  Whole  the  lands  and  estate  of  X.,  in  the  county  of  Y.,  compre- 
hending inter  alia  the  subjects  detailed  in  the  rental  amiezed  and  signed  as 
relative  hereto,  which  is  here  specially  referred  to  and  held  as  repeated,  and 
which  subjects  so  specified  in  said  rental  are  hereby  disponed  to  the  said  B. 
and  his  foresaids :  Declaring,  with  reference  to  said  rental  and  adoption  thereof 
herein,  that  the  same  is  without  prejudice  to  the  general  description  herein- 
before written,  and  vice  tiered,  the  intention  being,  and  it  is  hereby  declared, 
that  the  said  B.  and  his  foresaids  shall  have  the  full  benefit  both  of  the 

■  S«e  Cera  School  Board  v,  M'Farlane,  ■  7\niton  v.  Maetinloih,  1908,  10  S.  L.  T. 

1896,  'iS  R.  279  (unrecorded  feu -rights).  No.  4t)S. 
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said  general  desoription  and  of  the  said  rental  and  specification  therein  oon- 
taiaed  and  adoption  thereof  herein,  the  one  without  prejudice  to  the  other. 

RkSTAL  RBTIBBED  to   in   THK  FOBBOOIHQ    DiSFOeiTIOK 

I.  Mfaision-hovae,  etc. 
rent XlOO 


Farm. 
East  Haogh  . 
West  Haugh 
HighriggB      . 
LowriggB 
Dunlane 


Subject, 
1  Seaview  Terrace 


II.  Parma 
Tenant. 
John  Smith 
Thomas  BrowD    . 
William  MDonald 
Richard  Chalmers 
James  Qraj 

in  ViUage  of  Bankfoot 
Feuar. 
Richard  Thomson 
Andrew  Law 
Mrs.  CarBtairs 
Miss  M'Lenaan    . 


Rent 
£400 


IV.  Long  Lease-dtities  tn  naid 
Subject.  Lessee. 

Grove  Cottage  William  Dewar 

Deanbank  Cottage  .         Thomas  Finlaj' 

Alpine  Villa  Mrs.  M'Laren 

Shop,  75  High  Street    .        Miss  Dewor 


Lease-duty. 


CONSOLIDATED  FEES 

All  and  Whole  the  lands  and  'estates  of  X.,  in  the  county  of  Y.,  declaring 
that  while  I  formeiij  held  the  same  in  two  fees  of  Buperiority  and  property 
respectively,  the  same  have  now  been  cooBolidated  in  my  person,  and  the  full 
OODSolidated  fee  is  hereby  disponed. 

STATUTORY  REFERENCE 

All  and  WhcJe  the  lands  and  estate  of  X.,  in  the  county  of  Y.,  being  the 
subjects  particularly  described  in  the  disposition  by  C.  in  my  fovour,  dated 
the  ,  and  recorded  in  the  division  of  the  general  register  of  sasines  for 

the  oonnty  of  Y.  on  the  ,  both  days  of 


SEVERAL  S0BJECTS  TO  BE  KNOWN  IN  FUTURE  BY 
GENERAL  NAME 

All  and  Whole  the  following  subjects  in  the  county  of         ,  namely,  (first) 
the  lands  of  W.  [intert  fuU  detailed  degeription  from  prior  titleg] ;  (second) 

21 
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the  lands  of  X.  [insert  nmilar  detcrtptton] ;  and  (thiiiJ)  the  lands  of  Y. 
[insert  nmilar  description],  which  whole  lands  hereinbefore  described  in  the 
first,  seoond,  and  third  places  shall,  it  is  hereby  declared,  be  designed  and 
known  in  future  by  the  one  general  name  of  the  lands  of  X.  (or  Z,). 


REFERENCE  TO  STATUTORY  GENERAL  NAMK 

All  and  Whole  the  lands  and  estate  of  X,,  in  the  county  of  Y.,  as  particu- 
larly described  in  the  disposition  granted  by  C.  in  my  fa^'our,  and  bearing 
date  ,  and  reootded  in  the  division  of  the  general  register  of  sasines  for 

the  county  of  Y.  on  the  ,  and  in  which  the  lands  hereby  con- 

veyed are  declared  to.  be  dedgned  and  known  by  the  said  name  of  X. 


DISPOSITION  OF  A  HOUSE  IN  A  TENEMENT,  APPORTIONING 
FEU-DUTY,  ETC. 

I,  A.,  heritable  proprietor  of  the  subjects  hereinafter  disponed,  in  considera- 
tion of  the  sum  of  £  instantly  paid  to  me  by  B.  as  the  price  thereof, 
of  which  I  hereby  acknowledge  the  receipt,  have  sold  and  do  hereby  dispone 
to  the  said  B.,  and  his  heirs  and  assignees  whomsoever,  heritably  and  irredeem- 
ably, Ail  and  Whole  that  bouse  entering  by  the  common  stair  No.  2  King 
Street,  in  the  city  and  county  of  Ediobui^h,  being  the  northmost  house  on  the 
top  flat  of  the  tenement  Nob.  1,  2,  and  3  King  Street,  erected  on  part  of  Lot 
IV.  contained  in  the  feu-charter  hereinafter  specified ;  Together  with  (first)  a 
right  in  common  along  with  the  other  proprietors  of  said  tenement  to  the  solum 
on  which  the  said  tenement  is  erected ;  (second)  a  right  in  common  with  the 
other  proprietors  of  said  tenement,  other  than  the  proprietors  of  the  two  main- 
door  houses  on  the  street  and  underground  flats,  to  the  back  green  set  apart 
for  the  houses  in  the  upper  fiats  of  said  tenement,  with  the  mutual  boundary 
walla  thereof  to  the  extent  of  the  half  thereof  neit  said  back  green,  which 
back  green  shall  be  used  exclusively  for  drying  and  bleaching  clothes,  and  for 
no  other  purpose  whatever;  (third)  free  iah  and  entry  to  the  subjects  hereby 
disponed,  and  to  the  said  back  green,  by  the  common  passage  and  stair  in  said 
tenement,  and  to  the  toof  and  chimney-tops  of  said  tenement  by  the  hatchway 
leading  to  the  same,  for  the  purpose  of  cleaning  vents  and  for  all  other  neces- 
sary purposes;  (fourth)  a  right  in  common  with  the  other  proprietors  to  the 
drains  and  soil  and  other  pipes  of  said  tenement,  and  of  access  thereto  when 
required;  (fifth)  the  whole  other  rights  common  and  mutual  to  the  proprietors 
of  said  tenement,  and  the  whole  other  parts,  privileges,  and  pertinents  efl'eiring 
to  the  SEud  subjects  hereby  disponed ;  (sixth)  the  fittings  in  the  sajd  house ; 
and  (seventh)  my  whole  right,  title,  and  interest,  present  and  future,  in  and  to 
the  subjects  and  others  foresaid  ;  But  always  with  and  under  the  real  burdens, 
conditions,  restrictions,  provisions,  stipulations,  obligations,  and  declarations, 
in  BO  far  as  unimplemented  and  applicable,  specified  in  the  feu-charter  granted 
by  C.  in  my  favour,  dated  the  ,  and  recorded  in  the  division  of  the 
general  regieter  of  sasines  for  the  county  of  Edinburgh  on  the  ,  both  days 
of                     :  Declaring  that  the  annual  feu.duty  hereby  apportioned  to  the 
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Bubjeots  and  others  hereby  disponed  is  £2  per  annum  {with  an  at^meutation 
of  five  per  eeaium  upon  allocation  by  the  superior,  making  then  a  total  feu- 
duty  of  £2,  28.  for  the  subjects  hereby  disponed),  payable  half-yearly  at  Whit- 
sunday and  Uartinmas  in  equal  portions,  beginning  the  first  term's  pajnnent 
at  the  term  of  for  the  half-year  preceding,  with  the  sum  of  £4,  48. 

of  oompoaition  (which  includes  augmentation)  at  tiie  term  of  and 

at  the  expii&tion  of  every  twenty-one  years  thereafter,  and  that  over  and  above 
the  feu-duty  of  the  year  in  which  the  said  composition  shall  beoome  payable, 
with  interest  of  the  said  feu-duty  and  composition  at  five^wr  centum  per  anaum 
from  the  terms  when  the  same  become  payable  until  actual  payment  thereof: 
And  also  under  burden  of  paying  a  share  corresponding  to  the  proportion 
which  the  said  augmented  feu-duty  of  £2,  2b.  bears  to  the  oumtdo  feu-duty  of 
£  (plus  augmentation)  stipulated  to  be  paid  under  the  said  feu-charter 

for  Lot  IV.  therein  contained,  of  the  expense  of  upholding  the  roof  of  the  said 
tenement,  the  chimney-stalks,  hatchway,  stairs,  railings  thereof,  and  passages 
back  and  front,  and  outer-door  pavement  in  front  of  said  tenement,  back 
green,  mutual  walls  of  said  back  green  and  polee  therein,  rain-water 
oonductore,  and  drains,  and  all  other  burdens  common  or  mutual  to  the  sud 
tenement :  With  entry 

The  above  is  of  course  intended  to  be  used  on  the  fint  separation  (in 
title)  of  the  house  from  the  tenement.  Sometimes  the  following  clause  is 
inserted: — 

Declaring  that  when  a  majority  of  the  proprietors  of  said  tenement 
consider  it  desirable  to  have  any  mutual  rep^rs  executed,  they  shall  have 
power  to  order  the  same  to  be  done,  and  they  and  the  other  proprietors  of 
said  tenement,  whether  conaentera  or  not,  shall  be  bound  to  pay  their 
respective  sharra  ot  the  cipense  thereof  in  the  same  way  aa  if  their  consent 
had  been  obtained. 


ANOTHER  FORM,  WITH  ADDITIONAL  CLAUSES 
Suppose  the  feu-duty  does  not  commence  to  run  under  the  charter  until 
three  years  after  the  builder  has,  in  fact,  the  tenement  ready  for  occupation. 
In  that  case  he  will  wish  to  reap  a  feu-duty  (i.e.  a  sum  equtU  to  the  feu-duty) 
for  himself  during  these  three  years,  for  which  purpose  the  following  additions 
will  be  inserted  in  the  immediately  preceding  form ; — 

Narrative ;  add : 
and  in  consideration  of  the  sums  hereinafter  stipulated  to  be  paid  to  me  for 
the  three  years  between  Whitsunday  1904  and  Whitsunday  1907. 

Bvrderw ;  after  the  clauses  apportioning  feu-duty,  casualty,  etc-,  add : 
and  with  and  under  the  following  additional  burden,  namely,  under  the  real 
and  preferable  burden  of  payment  to  me,  my  executors  or  assignees,  of  the 
annual  sum  of  £  ,  but  only  for  the  three  years  ending  Whitsunday 

1907,  in  lieu  of  feu-duty,  and  that  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first  term's  payment  at 
Uartinmas  1904,  for  the  half-year  preceding,  and  the  next  term's  payment 
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at  Whitaunday  following,  until  and  iacluding  the  term  of  Whitsunda;  1907 
(when  the  feu-dutj  under  the  said  charter  begins  to  run),  with  interest  at  the 
rate  of  fiye  per  eetiium  per  annum  from  the  terms  at  which  the  same  becomes 
payable  until  the  actual  payment  thereof,  which  real  burden  hereby 
constituted  is  hereby  appointed  to  be  engrossed  in  any  infeftment  to  follow 
hereon,  and  to  be  vaUdly  referred  to  in  all  future  deeds  and  documents  of  or 
relating  to  the  said  subjects,  oi  any  part  thereof,  under  pain  of  nullity. 

The  total  of  these  additional  payments  will  be  added  to  the  price  for  the 
purpose  of  fixing  the  stamp  duty. 

DESCRIPTIOK,  ETC.,  OF  THE  SAME  HOUSE  IN  ANY  FUTURE 
DISPOSITION 

All  and  Whole  that  house  entering  by  the  common  stair  No.  '2  King  Street, 
in  the  city  and  county  of  Edinburgh,  being  the  northmoet  house  on  the  top 
flat  of  the  tenement,  with  all  common  nghta,  pertinents,  and  others,  all  as 
particularly  described  in  the  dispoution  granted  by  A.  in  my  favour,  dated 
,  and  recorded  in  the  division  of  the  general  register  of  sasines 
for  the  county  of  Edinburgh  on  ;  T<^ther  with  (fiiat)  the  fittings 

in  the  said  house,  so  far  as  the  same  belong  to  me ;  and  (second)  my  whole 
right,  title,  and  interext,  present  and  future,  in  and  to  the  subjects  and  others 
foresaid :  But  always  with  and  under  the  real  burdens,  conditions,  restrictions, 
provisions,  stipulations,  and  declarations,  in  so  far  as  un implemented  and 
applicable,  specified  in  (first)  the  feu-charter  granted  by  C.  in  favour  of  A., 
dated  ,  and  recorded  in  the  said  division  of  the  general  register  of 

suines  on  the  ;  and  (second)  the  said  disposition  dated  and  recorded 

as  aforesud. 

DISPOSITION  BY  HUSBAND  AND  WIFE  OF  WIFE'S  PROPERTY 

I,  A.,  wife  of  B.,  heritable  proprietrii  of  the  subjects' hereinafter  disponed, 
with  the  special  advice  and  consent  of  my  husband,  and  I,  the  said  B.,  for 
myself,  my  own  right  and  interest,  and  as  taking  burden  on  me  for  my  wife, 
and  we  both  with  joint  consent  and  assent,  in  consideration  of  the  sum  of 
£1000  instantly  paid  to  me,  the  said  A.,  by  C,  as  the  price  thereof,  of  which 
sum  we  hereby  acknowledge  the  receipt,  have  sold,  and  do  hereby  dispone,  to 
the  said  G.  and  his  heirs  and  assignees  whomsoever,  heritably  and  irredeem- 
ably. All  and  Whole  ;  Together  with  the  fittings  and  fixtures  in  and 
upon  the  subjects  so  far  as  belonging  to  us,  or  either  of  us,  and  our  whole 
right,  title,  and  interest,  present  and  future,  in  and  to  the  said  subjects  and 
others :  But  always  with  and  under  [r^er  to  bardeng] :  With  entry  at  the 
term  of  :  And  we  assign  the  writs  [daase  as  to  delivery] :  And  we 
assign  the  rents :  And  we,  jointly  and  severally,  bind  ourselves  to  free  and 
relieve  the  scud  C.  atad  his  foresaids  of  all  feu-duties,  casualties,  and  public 
burdens :  And  we,  jointly  and  severally,  grant  warrandice  > :  And  we  consent 
to  registration  hereof  for  preservation. — In  witness  whereof. 

'  Ab  to  efTsct  of  cl&UBe  of  warrandice  by      price,  and   it  not  otherwise  interested,  see 
one  who  U  not  seller,  reoeivco  no  part  of  the      Bamaay  v.  CunyMffAame,  1880,  8  8.  888. 
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The  deed  will  be  ratified  as  follows : — 

At  the  day  of  ,  before  me,  ,  J.P. 

for  the  couot;  of  :  Appeared  A.,  wife  of  B^  and.  Id  abeenoe  of  her 

husband,  ratiSed  and  approved  of  the  forgoing  disposition  in  the  whole 
articles  and  olaiues  thereof,  and  declared  that  Rhe  was  noways  coacted, 
compelled,  or  seduced  to  grant  the  same,  but  that  she  did  so  of  her  own  free 
will  and  motive,  and  she  gave  her  great  oath  that  she  should  never  quarrel  or 
impugn  the  same,  directly  or  indirectly,  in  any  manner  of  way,  in  time  coming 
as  abe  should  answer  to  Ood. 

To  be  signed  by  the  married  woman  and  the  justice. 


DISPOSITION  IN  FAVOUR  OF  A  MARRIED  WOMAN 

I,  A.,  in  consideration  of  the  sum  of  £  instantly  paid  to  me 

bj  B.,  wife  of  G^  as  the  price  thereof,  out  of  funds  belonging  to  hereelf  free 
from  theytM  vtariti  and  right  of  administration  of  the  said  C.  (as  he  by  his 
signature  hereto  admits),  and  of  which  sum  I  hereby  acknowledge,  etc 

Before  the  clause  of  entry  insert  the  following : — 

Providing  and  declaring,  and  the  said  C.  by  his  subscription  hereto  admits 
and  agrees,  that  the  said  subjects,  and  the  rents  and  all  other  returns  there- 
from, and  the  prices  and  proceeds  thereof,  are  and  shall  be  the  sole  and 
separate  estate  of  the  said  B.,  free  from  the /us  mariii  and  right  of  administra- 
tion of  the  said  C.  of  any  future  husband,  and  that,  notwithstanding  her 
present  or  any  future  marriage,  she  is  and  shall  be  entitled  to  let  the  said 
subjects,  remove  tenants,  burden  the  said  subjects,  affect  the  same  with  debt 
or  securities,  sell  the  said  subjects  by  public  roup  or  private  bargain,  take  all 
proceedings,  judicial  or  otherwise,  with  reference  thereto,  and  further  and 
generally,  without  limitation  by  reason  of  anything  herein  contained  or  other- 
wise, to  mantle,  realise,  and  dispose  of  the  said  subjects,  and  the  rents, 
returns,  proceeds,  and  prices  thereof,  and  that  all  by  herself  alone  aa  if  she 
were  an  unmarried  woman,  without  the  consent  of  the  said  C.  or  any  future 
husband. 

DISPOSITION  BY  PRO  INDIVISO  PROPRIETORS 

We,  the  parties  following,  namely,  (first)  A.,  heritable  proprietor  to  the 
extent  of  one-half  pro  indivtm  of  the  subjects  hereinafter  disponed, 
(second)  B.,  heritable  proprietor  to  the  extent  of  one-fourth  pro  indiviso  of  the 
said  subjects,  and  (third)  C,  heritable  proprietor  to  the  extent  of  the  remaining 
Fourth  pro  indiviso  of  the  said  subjects,  in  consideration  of  the  sum  of  £1000 
instantly  paid  as  the  price  thereof  by  D.  to  us,  in  the  proportions  of  £500  to 
me  the  said  A.,  £250  to  me  the  said  B.,  and  £250  to  me  the  said  C,  of  which 
respective  sums  we  do  hereby  respectively  acknowledge  the  receipt,  and 
dischacge  him,  have  sold,  and  do  hereby  dispone,  to  the  said  D.,  and  his 
heira  and  assignees  whomsoever,  heritably  and  irredeemably,  All  and  "Whole 
\deteription\ :  Together  with  the  fittings  and  fixtures  in  and  upon  the  subjects 
so  far  OS  belonging  to  us  respectively,  and  our  whole  respective  right,  title, 
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and  interest,  present  and  futvire,  in  and  to  the  said  subjects:  But  always 
with  and  under  [re/er  to  }Mrdens\ :  With  entry  at  the  term  of  : 

And  we  assign  the  writs  quoad  our  respective  pro  iiidiviso  shares  of  the  said 
subjects,  and  we  have  delivered  those  enumerated  in  the  inventory  annexed 
and  signed  as  relative  hereto,  except  Nos.  6  and  6,  8  and  9,  and  12  and  13  of 
the  said  inventory,  and  I,  the  said  A.,  bind  myself  and  my  successors  to  make 
the  said  N^oe-  6  and  6  forthcoming  to  the  said  D.  and  his  foresaids  on  all 
necessary  occasions,  on  the  usual  receipt  and  obligation  to  return  the  same 
within  a  reasonable  time  and  under  a  suitable  penalty,  and  that  so  long  as  the 
said  writs  remun  in  the  possession  of  me  or  my  foresaids,  and  to  take  the 
person  to  whom  the  same  may  ultimately  be  deUvered  bound  in  like  manner : 
And  I,  the  said  B.,  undertake  like  obligations  regarding  Nos.  8  and  9  of  said 
inventory :  And  1,  the  said  C,  undertake  like  obligations  regarding  Nos.  12 
and  13  of  said  inventory  :  And  we  assign  the  rents  quoad  our  respective  pro 
indiviso  shares  of  the  said  subjects :  And  we  bind  ourselves  to  free  and  relieve 
the  said  D.  and  his  foresaids  of  all  feu-duties,  casualties,  and  public  burdens, 
but  each  only  so  far  ax  regards  our  own  respective  pro  indiviso  shares :  And 
we  grant  warrandice,  but  each  only  so  far  as  regards  our  own  respective  pro 
indiviso  shares ;  And  we  consent  to  registration  hereof  for  preservation. — In 
witness  whereof. 

As  to  risks  attaching  to  pro  indivieo  shares,  see  p.  416.^ 

DISPOSITION  WITH  CONSENT  OF  A  BONDHOLDER 

We,  the  parties  following,  namely,  (first)  A.,  heritable  proprietor  of  the 
subjects  hereinafter  disponed,  and  (second)  B.,  heritable  creditor  infeft  in  the 
said  subjects  in  security  of  a  debt  of  £500  and  interest  conform  to  bond  and 
disposition  in  security  granted  by  the  said  A.  in  my  favour,  dated  the  14th, 
and  recorded  in  the  division  of  the  general  register  of  sBMues  for  the  county  of 
Edinburgh  on  tlie  15th,  both  days  of  May  1890,  for  all  my  right  and  interest 
nnder  the  said  bond  and  disposition  in  security,  and  to  the  effect  of  disburden- 
ing, as  I  do  hereby  disburden,  the  said  subjects  of  the  said  bond  and  disposition 
in  security,  and  of  the  infcftment  following  thereon,  and  we  both  with  joint 
consent  and  assent:  In  consideration  of  the  sumof  £1000  instantly  paid  by  G. 
as  the  price  of  the  said  subjects  as  follows,  namely,  £515  paid  to  me  the  said 
B.  by  our  joint  direction,  and  the  balance  of  £485  paid  to  me  the  said  A.,  of 
which  respective  sums  we  hereby  acknowledge  the  receipt,  and  of  which  price 
of  £1000  80  paid  as  aforesaid,  I  the  said  A.  hereby  discharge  the  said  C,  have 
sold  and  do  hereby  dispone. 

Stamp  is  not  increased  in  respect  of  the  release. 

DISPOSITION  WHERE  BOND  IS  TAKEN  OVER* 

I,  A.,  heritable  proprietor  of  the  subjects  hereinafter  disponed,  considering 
that  I  have  sold  the  said  subjects  to  B.  at  the  price  of  £1000,  of  which  price 
it  is  f^reed  that  £600  is  to  be  paid  to  me  in  cash,  and  as  regards  the  other 

p.  SSG.     Forms  for  aummary  diligence  are 
ia  diBcosBsd  at      on  p.  41. 


,i.!M-,tjOo<5lc 


BOND  TAKEN  OVER  327 

£500  the  said  R  ia  to  take  over  the  bond  and  disposition  in  security  for  that 
amouDt  hereinafter  specified :  Aud  now  aeeing  that  the  said  B.  has  instantly 
paid  to  me  the  said  sum  of  £500,  of  which  I  hereby  acknowledge  the  receipt, 
Therefore,  in  consideration  thereof,  and  of  the  obligation  of  relief  and  other 
clauaea  hereinafter  contained  regarding  the  said  bond  and  disposition  id 
security,  I  do  hereby  dispone  [as  in  ordinary  form  to  the  tearrandice  elaiue]  : 
And  I  grant  warrandice,  excepting  therefrom  the  bond  and  disposition  in 
security  for  the  sum  of  £500  granted  by  me  in  favour  of  C,  dated  the 
,  and  recorded  in  the  division  of  the  general  register  of  sasines 
for  the  county  of  on  the  ,  which  sum  of  £600  it  has 

beeu  agreed  ia  to  remain  on  the  security  of  the  said  subjects,  and  the  said  R 
by  his  subscription  hereto  >  ^rees  and  binds  himself  [or,  if  more  than  one 
dispotiee,  agree  and  bind  themselves  jointly  and  severally]  to  relieve  me  of  the 
said  debt  of  £600,  and  the  interest  thereof  from  the  said  term  of  entry;  and 
further,  the  said  B.  hereby  agrees  that  the  personal  obligation  to  pay  the  sud 
principal  sum  of  £500,  interest  thereof  from  the  said  term  of  entry,  and 
penalties  and  lire  insurance  premiums,  all  as  contained  in  the  said  bond  and 
disposition  io  security,  shall  transmit  against  him,  and  be  binding  personally 
upon  him,  and  a  burden  on  his  title,  without  the  necessity  of  any  bond  of 
corroboration  or  other  deed  or  procedure,  and  that  the  personal  obligation 
may  be  enforced  against  him  by  summary  diligence  or  otherwise  in  the  same 
manner  as  against  me,  all  in  terms  of  the  47th  section  of  the  Conveyancing 
(Scotland)  Act,  1874.  And  I  consent  to  registration  hereof  for  preservation. 
— In  witness  whereof. 


DISPOSITION  WHERE  (1)  BOND  IS  TAKEN  OVER,  <2)  BOND 
OF  CORROBORATION  GIVEN,  AND  (3)  SELLER'S  OBLIGA- 
TION DISCHARGED  BY  THE  CREDITOR 

After  "  and  further  "  [preceding  form]  proQeed : 

I  the  said  B.  without  prejudice  to  the  said  bond  and  dis[>osition  in 
security,  but  in  corroboration  thereof,  hereby  bind  myself  and  my  heirs, 
executors  and  representatives  whomsoever,  without  the  necessity  of  discussing 
them  in  their  order,  to  pay  to  the  said  C,  his  executors  or  assignees  whomso- 
ever, the  said  sum  of  £600  at  the  term  of  within  the  , 
with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure,  and  the  interest 
of  the  said  principal  sum  at  the  rate  of  per  c^Uum  per  annum  from  the  said 
term  of  [miry]  to  the  said  term  of  payment,  and  half-yearly  [as  in  ordinary  bond, 
induding  fire  insurance  if  desired].  And  I  the  said  B,  oblige  myself  for  the 
eipenses  of  assigning  and  discharging  the  said  bond  and  disposition  in  security 
and  the  foregoing  bond  of  corroboration :  And  in  respect  of  the  said  bond  of 
corroboration,  I  the  said  C.  hereby  discbarge  the  said  A.  of  the  whole  obliga- 
tions contained  in  the  said  bond  and  disposition  in  security,  but  declaring  that 
this  discharge  shall  in  nowise  hurt  or  prejudice  the  liability  of  the  said  B.  for 
the  said  obligations  or  the  real  security  constituted  under  the  said  bond  and 
dispo«tion  in  security  or  the  powers  and  incidents  attached  thereto,  all  which 

'  Aatoriskofdispensingwitb  thepurcbaser'BsignatDre.see^Au;/!,  1902,  lOS.  L.  T.  Na79: 
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ah&ll  remaiu  in  aa  &11  force  and  effect  ae  if  this  dischaige  had  not  been 
granted  [deduce  title  if  necessar;/].  And  we  all  consetit  to  registration  for 
preservation  and  execution. — In  witness  whereof. 

DISPOSITION  CREATING  REAL  BURDEN  FOE  PART  OF 
PRICE  IN  FAVOUR  OF  SELLER  [p.  491] 

I,  A.,  heritable  proprietor  of  the  subjects  hereinafter  disponed,  con«dering 
that  I  have  sold  the  aaid  subjects  to  B.  at  the  sum  of  £1000,  of  which  price  it 
is  agreed  that  £600  is  to  be  paid  to  me  in  oash,  and  that  the  other  £500  is  to 
be  constituted  a  real  burden  on  the  said  subjects  in  mj  favour,  and  I  am  to 
receive  the  said  B.'s  persoual  bond  therefor :  Therefore,  in  consideration  of  the 
sum  of  £500  instantlj  paid  to  me  by  the  said  B.,  of  which  I  hereby  acknow- 
ledge the  receipt,  and  of  the  real  burden  hereiaafter  constituted  for  the  further 
sum  of  £500,  I  do  hereby  dispone  to  the  said  B.,  and  his  heirs  and  assignees 
whomsoever  (but  always  with  and  under  the  real  burden  hereinafter  consti- 
tuted), heritably  and  irredeemably,  All  and  Whole  : 
But  declaring  always  that  the  said  subjects  are  disponed  with  and  under 
the  real  burden,  in  favour  of  me  and  my  executors  and  as^gnees  whomsoever, 
of  the  SEud  sum  of  £500  (being  that  part  of  the  said  price  which  remains 
unpaid),  with  interest  thereon  at  the  rate  of  five  per  centum  per  annum  from 
the  term  of  ,  with  a  fifth  part  more  of  the  said  principal  sum  of 
liquidate  penalty  in  case  of  failure  in  punctual  payment  at  the  term  of  , 
all  in  terms  of  personal  bond  granted  by  the  said  B.  in  my  favour,  dated  , 
which  burden  it  is  hereby  provided  shall  be  engrossed  in  any  infeftment  to 
follow  hereon,  and  shall  be  validly  referred  to  in  all  future  deeds  and  docu- 
ments of  or  relating  to  the  said  subjects  or  any  part  thereof,  under  pEUD  of 
nullity. 

The  warrandice  clause  will  run  : 

And  I  grant  warrandice  excepting  the  said  real  burden  hereinbefore 
constituted. 

DISPOSITION  CREATING  REAL  BURDEN  IN  FAVOUR  OF 
THIRD  PARTY  [p.  491] 

I,  A.,  heritable  proprietor  of  the  subjects  hereinafter  disponed,  considering 
that  I  have  sold  the  said  subjects  to  B.  at  the  price  of  £1000;  that  towards 
providing  the  said  price  he  has  arranged  to  borrow  the  sum  of  £500  from  G. 
on  the  footing  of  his  personal  bond  being  granted  therefor  and  a  real  burden 
constituted  therefor  as  hereinafter  contained,  and  that  I  have  now  received  the 
said  price  of  £1000,  which  includes  the  said  sum  of  £500  so  borrowed  as  afore- 
said ^m  the  said  C,  and  of  which  price  of  £1000  I  hereby  acknowledge 
receipt:  Therefore  I  do  hereby  dispone  to  the  said  B,,  and  hia  heirs  and 
assignees  whomsoever  (but  always  with  and  under  the  real  burden  hereinafter 
constituted),  heritably  and  irredeemably,  All  and  Whole  : 

But  declaring  always  that  the  said  subjects  are  disponed  with  and  under 
the  real  burden  in  favour  of  the  said  C,  and  his  executors  and  assignees 
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whomsoever,  of  the  stud  sum  of  £500  (being  the  sum  lent  by  him  as  aforesaid), 
with  interest  thereon  at  the  rate  of  five  per  ceTittim  per  annum  from  the  term 
of  ,  with  a  fifth  part  more  of  the  said  principal  sum  of  liquidate 

penal^  in  oase  of  failure  in  punctual  payment  at  the  term  of  ,  all 

in  terms  of  personal  bond  granted  by  the  aaid  B.  to  the  said  C^  dated 
,  which  burden,  it  is  hereby  provided,  shall  be  engrossed  in  any 
infeftment  to  follow  hereon,  and  shall  be  validly  referred  to  in -all  future  deeds 
and  documents  of  or  relating  to  the  said  aubjeots  or  any  part  thereof,  under 
pain  of  nullity. 

The  warrandioe  clause  will  run : 

And  I  grant  warrandice  excepting  the  awd  real  burden  hereinbefore  consti- 
tuted. 

DISPOSITION  OF  SUPERIOEITY 

I,  A.,  heritable  proprietor  of  the  subjecte  hereinafter  disponed,  in  considera- 
tion of  the  sum  of  £  instantly  paid  to  me  by  B,  as  the  price  thereof, 
of  which  sum  1  hereby  acknowledge  the  receipt  and  discharge  him,  have  sold, 
and  do  hereby  dispone,  to  the  said  B.,  and  his  heirs  and  assignees  whomsoever, 
heritably  and  irredeemably,  All  and  Whole  [the  lands,  without  any  reference 
to  auperioriiy  or  dominium  directum] ;  Together  with  the  teinds  parsonage  and 
vicarage,  and  my  whole  right,  title,  and  interest,  present  and  future,  in  and  to 
the  said  subjects  and  others :  But  always  [if  necewory]  with  and  under  the 
[burdetu,  etc.] :  With  entry  at  the  term  of  :  And  I  assign  the 
write,  and  have  delivered  those  enumerated  in  the  inventory  thereof  annexed 
and  signed  as  relative  hereto:  And  I  assign  the  rents,  feu-duties,  and 
casualties,  and  all  arrears  of  casualties :  Declaring  that  the  feu-duties  hereby 
assigned  include  those  specified  in  the  list  thereof  also  annexed  and  signed  as 
relative  hereto,  but  that  without  prejudice  to  these  presents  in  all  other 
respects :  And  I  bind  myself  to  free  and  relieve  the  said  B.  and  his  foresaids  of 
all  (if  any)  feu-duties,  casualties,  and  public  burdens :  And  I  grant  warrandice, 
excepting  the  feu-rights  of  the  said  subjects  granted  [complete  asottp.  320]. 


Jat  of  fen-duties  referred  to 

in  the 

foregoing  dispositif 

Fen. 
Archibald  Street, 
Edinburgh. 
No.  1      . 
No.  2     . 

Fenar. 
C. 

n. 

Date  of 

recording 

Feu-right. 

I6th  May  1880 

12th  Nov.  1682 

No.  3    . 

No.  4     . 

E. 
F. 

16th  May  1884 
12th  Nov.  1886 

£iO 

DISPOSITION  OF  SUPERlORITy,  WITH  NOMINAL  FEU-DUTY 

AND  SUBSTANTIAL  CASUALTIES 

[As    above,    to    and    including    "arrears    of    casualties,"    and    procee'l] 

Dedaring  that  the  subjects  hereby  disponed  include  (first)  the  subjects  in 

respect  of   which    I  [or  C-,  my  predecessor  in  title]  received  a  casualty  of 
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£  from  D.  on  [<iiite],  and  it  is  understood  that  the  next  casualty  will 

amount  to  £  or  thereabouts  in  reapect  of  increase  by  aubfeuing;  and 

(second)  the  subjects  in  respect  of  which  I  received  a  separate  casualty  of 
£■  from  E.  on  :  And  I  bind  myaelf  [complete  at  in  precediTig 

forml. 

In  purchases  of  superiorities  where,  as  sometimes  happens,  the  casualties 
are  the  main  element,  regard  will  be  had  to  (1)  the  terms  of  the  charters,  to 
make  certain  (a)  that  the  entries  of  singular  auccesaors  are  untaxed,  and  (6)  that 
there  are  no  obligations  by  the  superior  to  the  vassal ;  and  (2)  the  terms  of  the 
Conveyancing  Act,  1887,  s.  1,  under  which  trustees  for  the  heir  enter  on  pay- 
ment of  relief  duty. 

As  to  other  points,  see  p.  I&3. 


DISPOSITION  RESERVING  HALF  OF  MUTUAL  GABLE,  ETC. 
(see  p.  156) 

[After  the  dispositive  elatise,  tay]  But  reserving  from  this  disposition  the 
unused  half  of  all  mutual  gables,  walls,  and  railings,  and  the  right  to  recover 
the  half  of  the  cost  thereof  from  adjoining  feuars,  builders,  or  other  users 
thereof. 

If  the  disponer  is  owner  of  the  adjoining  area,  a  clause  on  the  subject 
should  still  be  inserted,  but  it  will  be  altered  as  follows : — 

Declaring  that  the  [specify  the  gabUi  and  ioalls  in  qwHion\  shall  be  mutual 
gables  and  walls  between  my  said  disponee  and  his  foresaids,  ou  the  one  part, 
and  myself,  as  owner  of  the  adjoiniug  area,  and  my  successors  therein,  on  the 
other  part,  and  that  I  and  my  successors  shall  be  entitled  to  use  the  same 
without  any  payment  or  giving  any  consideration  therefor. 


DISPOSITION  FOLLOWING  ON  ARTICLES  OF  ROUP 

1.  WasK  BnactthbhT'  in  Naue  op  Furchasbk 
I,  A.,  heritable  proprietor  of  the  subjects  hereinafter  disponed,  in  imple- 
ment of  the  contract  of  sale  of  the  said  subjects,  embodied  in  articles  of  roup 
signed  by  me,  dated  ,  and  minute  of  enactment  thereon  in  favour 

of  B.,  dated  ,  and  in  consideration  of  the  sum  of  £> 

instantly  paid  to  me  by  the  said  B.  as  the  price  of  the  said  sutijects  in  terms  of 
the  sud  contract,  of  which  sum  I  hereby  acknowledge  [a«  in  ordinary  style], 

2.  WuBN  Enactment  in  Nahe  of  Aqent 
[Afier  "minute  of  enactment  thereon  in  favour  of," proceed]  C.  (who  has 
since  declared  that  he  purchased  for  behoof  of  B.),  dated  ,  and  in 

consideration  of  the  sum  of  £  instantly  paid  to  me  by  the  said  B.  as 

the  price  of  the  said  subjects  in  terms  of  the  said  contract  of  sale,  of  which 
sum  I  hereby  acknowledge  the  receipt  and  discharge  him,  have  sold,  and  with 
consent  of  the  said  C.  (testified  by  his  signature  hereto)  do  hereby  dispooe,  to 
the  said  B,  [as  in  ordinary  style]. 


j,t.zed_,CjOO<^IC 


BY    HERITABLE    CREDITOR  331 

Id  point  of  fact,  in  all  ordtaaiy  oasee,  it  U  quite  unneceesaiy  to  make  any 
reference  at  alt  to  the  articles  of  roup  or  to  anj  minute  of  sale.  If,  however, 
the  sellers  cap  sell  oa\y  by  public  roup,  there  should  be  a  refereDce  to  the 
articles,  hut  it  should  be  in  a  very  brief  form,  as  above.  More  important,  in  that 
case,  is  to  preserve  the  articles  and  enactment  among  the  titles.  And,  from 
the  seller's  point  of  view,  a  reference  to  the  articles  will  not  have  the  etfeot  of 
importing  their  conditions  into  the  disposition.  Everything  which  it  is  desired 
80  to  import  should  be  repeated  ad  longum  in  the  disposition, 

DISPOSITION  BY  HERITABLE  CREDITOR  UNDER 
HIS  BOND 

I,  A.,  considering  that  in  virtue  of  the  power  of  sale  contained  in  the  bond 
and  disposition  in  security  for  the  sum  of  £.  granted  by  B.  in  my 

farour,  dated  ,  and  recorded  in  the  division  of  the  general  register  of 

sasincs  for  the  county  of  on  ,  and  after  intimation,  requisi- 

tion, and  protest,  and  advertisement,  I  exposed  the  subjects  hereinafter  disponed 
to  public  roup  and  sale  in  terms  of  articles  of  roup  dated  ,  when  0.  was 

preferred  to  the  purchase  at  the  price  of  £■  :  And  now  seeing  that  the 

said  C.  has  instantly  paid  to  me  the  said  sum  of  £  ,  of  which  I  hereby 

acknowledge  the  receipt  and  discharge  him :  Therefore  I  do  hereby  sell  and 
dispone  to  the  said  C,  and  his  heirs  and  assignees  whomsoever,  heritably  and 
irredeemably.  All  and  Whole  \^property\  together  with  all  right,  title,  and 
interest,  present  and  future,  of  the  said  B.  and  myself  in  or  to  the  said  subjects  : 
but  always  with  and  under  [condilions  of  tUle,  if  necessary] :  With  entry  at 
the  term  of  :  And  I  assign  the  writs,  and  have  delivered  those 

enumerated  in  the  inventory  thereof  annexed  and  signed  as  relative  hereto 
[insert  such  special  arrangements,  if  any,  regarding  custody  of  bond,  etc.,  as 
may  be  required] :  And  I  assign  the  rents :  And  I  bind  myself  and  the  said 
B.  to  free  and  relieve  the  said  C.  and  his  foresaids  of  all  feu-duties  and  public 
burdens,  but  not  of  casualties^  or  sums  of  money  in  lieu  thereof,  of  all  which 
the  said  C.  and  bis  foresaids  shall  be  bound  to  free  and  relieve  me  and  the 
said  B. :  And  I  grant  warrandice  from  my  own  facts  and  deeds  only,  and  bind 
the  said  B.  in  absolute  warrandice :  And  I  consent  to  r^istration  hereof  for 
preservation. — In  witness  whereof. 

For  Articles  of  Roup,  see  p.  175;  and  for  various  requirements,  see  p.  513. 

Absionatiok  of  Bond  in  Fortification  op  T)ti.b 
It  desired,  an  assignation  may  be  inserted  after  the  warrandice  clause,  as 
follows  >— 

And  further  I  assign  and  dispone  to  and  in  favour  of  the  said  C,  and  his 
heirs  (excluding  executors)  and  assignees  whomsoever,  the  said  bond  and  dis- 
position in  security,  but  that  only  to  the  extent  of  the  said  price  of  £  , 
with  interest  thereon  from  the  said  term  of  [term  of  ejitry]  ;  and  also  All  and 
Whole  the  said  subjects  hereinbefore  disponed,  but  always  with  and  under  the 
[conditions,  etc.]  before  referred  to:  But  declaring  [as  on  p.  556]:  And  I 
'  Sae  p.  305. 
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warrant  the  foregoing  aasignation  from  my  own  facts  and  deeds  only :  And  I 
consent  to  registration  hereof  for  preservation.— Id  witness  whereof. 

DISPOSITION  BY  PARI  PASSU  CREDITOR  UNDER  1894  ACT 
(see  p.  622) 

I,  A.,  considering  that  in  virtue  of  the  power  of  sale  contuned  in  the 
bond  and  disposition  in  security  for  the  sum  of  £,  granted  by  B.  in 

my  favour,  dated  ,  and  recorded  in  the  division  of  the  general 

register  of  saaines  for  the  county  of  on  ,  and  in  virtue  also  of 

sec  11  of  the  Heritable  Securities  (Scotland)  Act,  1894,  and  of  an  interlocutor 
pronounced  by  the  sheriff  of  ,  dated  at  on  ,  in 

the  petition  presented  by  me  under  the  said  section  against  C.  as  the  holder 
of  a  bond  and  disposition  in  security  for  £  granted  by  the  said  B. 

in  his  favour,  dated  ,  and  recorded  in  the  Baid  division  of  the  general 

register  of  sasines  on  ,  which  last  mentioned  bond  and  disposition  in 

security  ranks  pari  paggu  with  that  held  by  me  as  aforesaid,  and  after 
intimation,  requisition,  and  protest,  and  advertisement,  I  exposed  the  subjects 
hereinafter  disponed  to  public  roup  [proceed  at  on  p.  331]. 

Copies  of  petition  and  interlocutor  will  be  put  up  with  the  titles. 

DISPOSITION  BY  HERITABLE  CREDITOR  TO  HIMSELF  DNDEE 
THE  1894  ACT  (see  p.  52i) 

I,  A,,  considering  that  in  virtue  of  the  power  of  sale  cont^ued  in  the 
bond  and  disposition  in  security  for  the  sum  of  £  granted  by  B.  in 

my  favour,  dated  ,  and  recorded  in  the  division  of  the  general  register 

of  sasines   for  the   county   of  on  ,  and   after  intimation, 

requisition,  and  protest,  and  advertisement  in  terms  of  law,  I  exposed  the 
subjects  hereinafter  disponed  to  public  roup  at  the  upeet  price  of  £  , 

at  on  the         day  of  ,  in  terms  of  articles  of  roup  executed 

by  me,  dated  :  That  no  person  offered  the  said  upeet  price,'  and  the 

sale  was  adjourned :  That  I  presented  a  petition  to  the  sheriff  of  at 

on  ,  in  terms  of  sec.  8  of  the  Heritable  Securities  (Scotland) 

Act,  1894:  That  the  sheriff,  by  interlocutor'  dated  ,  appointed  the 

subjects  to  be  re-exposed  for  sale  at  tbe  upset  price  of  £  ,  and  that  at 

on  :  That  the  said  subjects  wore  re-exposed  accordingly, 

at  which  exposure  I  was,  in  terms  of  the  said  section,  entitled  to  bid  for  and 
purchase  the  subjects:  That  I  offered^  the  said  upset  price  of  £  ,  and 

being  the  only  offerer,  was  preferred  to  the  purchase,  all  as  the  said  articles  of 
roup  and  minutes  of  adjournment,  re-cxposure,  and  preference  thereon  more 
fully  bear :   Therefore  in  consideration  of  the  said  price  of  £  ,*  I, 

in  virtue  and  in  exercise  of  the  said  power  of  sale,  and  in  virtue  of  the  said 
Act  and  interlocutor,  have  sold,  and  do  hereby  dispone,  to  myself,  and  my  heirs 
and  assignees  whomsoever,  heritably  and  irredeemably,  All  and  Whole. 

1  If  the  first  upset  was  leas  than  the  principal  sum  in  the  selhng  creditor's 
bond,  it  is  apparent  that  the  condition  of  sec.  8  of  the  1894  Act — as  to  the 
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upset  not  exceeding  the  debt — baa  been  oomplied  with.  But  it  is  not 
necessary  that  this  should  appear  ex  fade  of  the  deed.  If  the  condition  was 
not  fulfilled,  the  procedure  will  be  open  to  objeotiou  (subject  to  sec.  10  of  the 
Act),  and  no  ecroneouB  assertion  to  tho  contrary  would  save  it. 

'  A  certified  copy  (or  print)  of  the  petition,  and  a  certified  copy  of  the 
interlocutor,  will  be  put  up  with  the  titles. 

B  Or  if  there  was  competition,  saj :  That  after  competition  I  offered 
the  sum  of  £  ,  and  bebg  the  bigheet  offerer,  was  preferred  to  the 

purchase  at  that  prioe,  all  aa,  etc. 

*  Tbis  is  quite  sufficient  without  any  clause  purporting  to  acknowledge 
receipt  by  himself  from  himself. 

DISPOSITION  BY  TRUSTEES  TO  SPECIAL  LEGATEE  OF 
HERITAGE  WITH  THE  FOLLOWING  CLAUSES:— 

(1)  Aa  to  effect  of  will  as  creating  substitution  or  conditional  institution, 
(2)  takii^  over  debt,  (3)  corroborative  ebligstion  by  legatee  to  creditor,  (4) 
discharge  by  creditor  to  trustees,  (5)  obligation  and  real  burden  for  annuity, 
(6)  assignation  of  relief  from  casualties.     [See  sec.  XLIX.] 

We,  A,  B.,  and  C,  the  trustees  of  D.,  acting  under  his  trust-4ispoeition 
and  settlement  dated  ,  and  registered  ,  and  as  such  trustees 

heritable  proprietors  of  the  subjects  hereinafter  disponed. 

Narbativb  op  Will 
Considering  that  the  said  D.  by  his  said  trust  disposition  and  settlement 
directed  his  trustees  to  hold  his  estate  of  X.  for  the  liferent  use  of  Mrs.  E.  F, 
or  D.,  his  wife,  and  on  hsr  death  to  dispone  the  same  to  his  eldest  son  G.  or 
the  heirs  of  his  body,  whom  failing,  to  his  second  son  H.  or  the  heirs  of  his 
body,  but  in  any  case  under  the  real  burden  of  an  alimentaty  annuity  of 
£100  for  behoof  of  the  testator's  daughter  I.,  payable  as  mentioned  in  the 
said  trust  disposition  smA  settlement. 

Naeeativk  o?  Facts 
Further  considering  that  the  testator  died  on  survived  by  his  wife 

the  Bud  Mrs.  E.  F.  or  D.,  and  by  his  said  two  sons ;  that  the  said  Mrs.  E.  F. 
or  D.  died  on  ;  that  the  said  G.  and  H.  are  both  still  in  life  and  both  have 
issue ;  and  that  the  said  estate  was  at  the  testator's  death  and  still  is  burdened 
with  &  bond  and  disposition  in  security  for  £5000  granted  by  the  testator  in 
bvour  of  E.,  dated  ,  and  recorded  ,  which  is  now  held  by  L. 

SoBSirruTiON  v.  Conditional  Inbtitdtion 
Further  considering  that  the  said  G.,  who  has  attained  majority,  claims 
that  the  directions  contained  in  the  st^d  trust  disposition  and  settlement  with 
reference  to  the  said  estate  of  X.  created  a  conditional  institution  only  and 
not  a  substitution,  and  alternatively  and  without  prejudice  he  claims  that  the 
destination,  if  any  be  prescribed  by  the  said  trust  disposition  and  settlement, 
is  defeasible  by  him  at  pleasure,  and  that  accordingly  on  either  Tiew  we  are 
bound,  on  demand  by  him  and  with  his  consent,  to  dispone  the  said  estate  of 
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X.  to  him  and  bis  hetre  whomsoever  and  assignees  without  any  destination, 
and  he  has  accordingly  (as  is  testified  by  his  subsoription  hereto)  required  ua 
to  dispone  the  s^d  estate  in  manner  hereinafter  oontained,  whioh  we  are 

advised  that  with  his  coDsent  we  are  entitled  and  bound  to  do : 

Disposition 
Therefore,  in  implement  of  the  said  trust  disposition  and  settlement,  we  as 
trustees  foresaid,  on  demand  and  with  consent  of  me  the  said  G.  to  the  effect  of 
evacuating  the  destination,  if  any,  prescribed  by  the  said  trust  disposition  and 
settlement,  and  to  the  further  effect  of  intimating  my  approval  of  the  terms 
of  these  presents  in  all  respects,  and  we  all  with  joint  consent  and  assent,  do 
hereby  dispone  to  me,  the  said  G.  and  my  heirs  whomsoever  and  assignees, 
heritably  and  irredeemably.  All  and  Whole         .  But  always  with 

and  under  (first)  [the  conditioTte  of  title,  if  any  require  to  be  referred  to\ ; 
(second)  the  said  heritable  security  for  £5000  and  interest  and  other  ooose- 
quents  thereof  as  hereinafter  specified  : 

The  Trustebs'  Actts  and  Deeds 
(third)  all  feu,  leasehold,  and  other  subaltern  rights,  and  all  servitudes, 
leasee,  and  rights  of  possession,  whether  created  by  ua  the  said  trustees  or  our 
predecessors  in  office,  and  whether  recorded  or  otherwise  completed  or  not,  and 
whether  current  or  not  yet  commenced,  and  generally  and  in  all  respects  all 
the  acts  and  deeds  of  us  the  said  trustees  and  our  predecessors  in  office : 

The  Annuity 
And  (fourth)  the  real  lieu  and  burden  in  favour  of  us  the  said  A.,  B.,  and  C, 
and  our  successors  in  office,  and  the  survivors  and  survivor  of  ua  and  them,  as 
trustees  and  trustee  under  the  said  trust  disposition  and  settlement  of  the 
free  yearly  annuity  of  £100  during  the  lifetime  of  the  sud  [.,  for  her  alimentary 
use  and  behoof  allenarly,  the  benefit  thereof  being  not  assignable  nor  capable 
of  anticipation  by  her  nor  subject  to  her  debts  or  deeds  nor  liable  to  the 
diligence  of  her  creditors,  whioh  annuity  shall  be  payable  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first  term's 
payment  thereof  at  the  term  of  next  19  ,  for  the  period  between 

the  said  [date  of  undoufs  death]  to  that  term  and  the  next  term's  payment 
thereof  at  following  for  the  half  year  preceding,  and  so  forth  at  the 

said  two  terms  during  the  lifetime  of  the  Sfud  I.,  and  with  a  proportionate 
part  for  the  period  between  her  death  and  the  last  term  preceding,  payable  on 
the  day  of  her  death,  with  a  fifth  part  more  of  liquidate  penalty  of  each  term's 
payment  of  the  said  annuity  in  case  of  failure,  and  with  interest  at  the  rate  of 
five  per  centum  per  atmum  on  each  term's  payment  during  non-payment,  which 
burden  it  is  hereby  prescribed  shall  be  engrossed  in  any  infeftment  to  follow 
hereon,  and  shall  be  validly  referred  to  in  all  future  deeds  or  documents  of  or 
relating  to  the  said  subjects  or  any  part  thereof,  so  long  as  the  said  I.  is  alive, 
and  thereafter  so  long  as  any  part  of  the  said  annuity,  penalty,  or  interest 
remuns  unpaid,  under  pain  of  nullity :  And  further  I  the  said  Q.  bind  myself 
and  my  heirs,  executors,  and  representatives  whomsoever,  to  pay  the  said  annuity, 
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It;  and  interest  as  aforescud,  to  the  sud  A.,  B.,  and  C,  as  trustee 
ad  their  foresaids : 

Formal  Clacbeb:  Assignation  op  Bblibf 
-y  as  at  the  said  [widote's  death] :  And  we,  the  said  trustees,  assig 
and  have  delivered  those  enumerated  in  the  inventory  annexed  an 
1  OS  relative  hereto :  And  further  we  the  said  trustees  hereby  assig 
said  G.  and  my  heirs  whomsoever  and  assignees  a  disposition  grant« 
favour  of  the  said  D.,  dated  and  recorded  iu  the  division  of  tt 
tgbter  of  aasines  for  the  county  of  on  ,  whereby  tl 

■ound  himself  to  free  and  relieve  the  said  D.  and  his  heirs  an 
of  all  casualties,  to  which  disposition  we  the  said  trustees  acquire 
:orm  to  (first)  the  general  disposition  and  assignation  contained  i 
rust  disposition  and  settlement,  and  (second)  the  notarial  instrumei 
'OUT  recorded  :  And  we  the  said  trustees  assign  tl 

-duties  and  casualties]  including  those  due  before  as  well  as  afte 
those  current  at,  the  said  term  of  entry,  but  under  obligation  c 
O.  to  account  for  the  same  and  the  due  proportion  thereof  so  fi 
ir  the  possession  before  or  up  to  the  said  term  of  entry : 

Bond  op  Corroboration 
he  said  G.  do  hereby  bind  myself,  and  my  heirs,   executors,  ai 
atives  whomsoever  without  the  uecessity  of  discuseiug  them  in  the 
pay  the  said  sum  of  ;£5000  to  the  said  L.  or  his  executors  or  asaignei 

rer  [u«ual  clauses  of  bond,  induding  fire  inmrance  i/desired]  : 

DlSCBABQK  OF   TeSTATOR'u   ObUOATION    POB  THB  DXBT 

consideration  of  the  foregoing  obligation  I  the  said  L.  herel 
the  testator,  his  estate  and  representatives,  and  the  said  A.,  B.,  an 
istees  foresaid,  of  all  obligations  and  liability  for  the  said  sum  < 
uterest,  and  consequents,  but  without  prejudice  to  the  person 
lereinbefore  undertaken  by  and  otherwise  resting  on  the  said  G.,  ai 
security  constituted  by  the  said  bond  and  disposition  in  securit 
Ul  consent  to  registnttion  hereof  for  preservation  and  execution.- 
is  whereof. 

p—(l)  conveyance,  lOa. ;  (2)  annuity,  28.  6d.  per£5  =  £2,  lOs. ;  (; 
.tion,  10s.  J  (4)  dischai^e,  10s. « £4. 

BPOSITION  BY  TRUSTEES  TO  EESIDUARY  LEGATEE 
[see  sec.  XLIX.j 

^  B.,  and  C,  the  trustees  of  D.,  acting  under  his  trust  dispositic 
ement,  dated  and  registered  ,  and  as  such  trustei 

proprietors  of  the  subjects  hereinafter  disponed.  Considering  thi 
aid  trust  disposition  and  settlement  the  said  D.  appointed  E.  I 
esiduary  legatee;  that  the  time  for  making  over  the  residue  hi 
uid  t^at  tiie  subjects  hereinafter  disponed  form  part  of  the  reeidu 
e  we  in  implement  pro  tanto  of  the  said  tnist  disposition  and  setti 
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ment  do  hereby  dispone  to  the  said  E.,  and  his  heirs  and  assignees  whomsoever, 
heritably  and  irredeemably,  All  and  Whole  [deseriptum],  together  with  our 
whole  right,  title,  and  interest  present  and  future  therein.  But  always  with 
and  under  :  With  entry  as  at  the  term  of  last  notwithstanding 

the  date  hereof :  And  we  assign  the  write  and  have  delivered  those  enumer- 
ated in  the  inventory  thereof  annexed  and  subscribed  as  relative  hereto :  And 
we  assign  the  rents  [feu-duties  and  casualties] :  And  we  consent  to  re^tration 
hereof  for  preservation. — In  witness  whereof. 

Notice  of  Chakoe  of  Ownebship 

This  was  introduced  by  a.  4  of  the  1874  Act  upon  the  abolition  of 
express  renewal  of  investiture.  The  object  is  to  aecure  th&t  ihe 
superior  shall  always  know  who  is  his  vassal 

The  first  point  to  he  noted  in  the  enactment  is,  that  two  things  are 
necessary  to  free  the  seller  from  his  personal  liability  to  the  superior 
for  payment  of  feu-duty  and  performance  of  the  other  conditions  of  the 
feu,  these  being,  (1)  the  purchaser's  infeftment,  and  (2)  notice  of  change 
of  ownership.  In  this  connection  it  will  be  observed  that,  assuming  an 
omission  to  give  the  notice,  the  superior,  though  not  losing  his  claim 
against  the  seller,  is  still  entitled  to  go  against  the  purchaser,  but  only 
if  he  be  "  the  entered  proprietor  under  the  entry  implied  by  this  Act," 
i.e.  only  if  he  has  taken  infeftment.  It  is  true  that  under  subsection  4 
the  superior  may  bring  an  action  of  declarator  and  for  payment  of  a 
casualty  against  the  owner  "  whether  he  shall  be  infeft  or  not,"  but  it 
will  be  observed  that  then  the  defender  is  not  described  as  the  vassal 
*  but  as  "  the  successor  of  the  vassal,"  and  further,  the  action  is  truly 
directed  against  the  lands,  and  it  is  not  clear  that  the  decree  can  be 
enforced  personally  against  the  defender.  And  further  it  is  to  be 
observed  that,  assuming  the  seller  has  not  given  notice,  and  the  purchaser 
has  not  taken  infeftment,  while  the  superior  may  not  be  able  to  sue  the 
purchaser  as  personally  liable  as  vassal  on  the  contract  of  feu-farm, 
he  may  be  able  to  make  the  purchaser  liable  for  feu-duties  as  as 
intromitter. 

It  thus  appears  that  the  seller,  besides  giving  the  notice  of  change, 
has  a  material  interest  to  see  that  the  disponee  takes  infeftment.  It  is 
not  known  that  this  in  practice  gives  rise  to  a  condition  of  sale  to  the 
effect  that  the  purchaser  shall  take  infeftment  within  a  limited  time, 
except  in  the  case  of  contracts  of  ground-annual  Apart  from  stipulation 
it  scarcely  appears  that  the  seller  would  have  an  action  to  compel 
infeftment. 

It  will,  however,  be  kept  in  view  that  even  though  infeftment  and 
notice  concur,  their  effect  may  be  qualified  or  nullified  thus : — 

1.  At  best  the  effect  is  to  free  the  seller  for  the  future.  The  seller 
is  liable  for  all  obligations  which  have  become  prestable  previooaly, 
practically,  that  is,  for  everythii^  which  has  become  prestable  before 
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n  date  of  these  three  things :  (1)  the  term  of  purchaser's  entry, 
user's  infeftment,  (3)  notice  of  change  of  ownership. 

seller  will  not  be  freed  even  as  regards  the  future  if  he  has 
Dself  "and  his  heirs,  executors,  and  successors  jointly  and 
When  the  obligatioDB  are  so  expressed  there  are  four  possihle 
he  seller  may  be  (1)  the  original  obligant,  (2)  his  testamentary 
)  his  heir  or  l^^tee,  (4)  a  subsequent  purchaser.  Id  the  first 
ises  a  notice  of  change  of  ownership  appears  wholly  unavailing. 
I,  on  the  contrary,  is  no  way  affected  by  the  special  terms  of 
tion,  and  notice  must  be  given  as  in  any  other  case.  The 
1  Uiird  are  more  involved.  If  the  sellers  are  the  testamentary 
t  the  obligant,  it  may  be  a  fair  question  whether,  notice  or  no 
)y  can  safely  pay  away  the   estate   without   the  superior's 

The  case  is  not  essentially  different  if  the  testator,  having 
a  such  an  obligation,  has  thereattei  in  his  lifetime  sold  the 
ixcept  that  under  these  circumstanceB  the  trustees  would  not 
[  to  have  knowledge  of  the  liability.  If,  again,  the  seller  is 
'  l^atee  of  the  original  obligant,  notice  of  change  will  not  tree 
i  he  be,  and  so  far  as  he  is,  lucratus  by  the  succession. 
Dim  of  Notice  provided  by  Hie  Act  ^  is  as  follows : — 

[Place  and  rfui«.] 
hereby  intimnte  to  you  that  A.  \_deaign  the  netv  prvpnetor]  has  now 
)  house,  1  King  Street,  Edinburgh,  and  pertinents,  which  subjects 
ilonged  to  B.  ['lexujtt  the  lad  entered  vanaai].—  !  am.  Sir, 

Your  obedient  Servant, 
[Signature]. 

raprietor  \ 

t  See  the  second  note  to  the  statutory  schedule. 

be  little  difficulty  about  the  new  proprietor  or  proprietors, 
J  are  a  large  body  of  trustees,  it  is  quite  sufficient  to  name 
the  first,  and  add,  "  and  others,  the  testamentary  trustees  of 
Edinburgh."  There  may  be  more  diSiculty  r^arding  the 
The  attempt  ought  to  be  reasonably  to  identify  it  in  a  very 
,  and  certainly  "  without  giving  any  deteiled  description." 
kept  in  view  that,  in  terms  of  the  note  already  referred  to, 
is  quite  good  and  effectual  although  the  particulars  given 
the  new  proprietor  and  the  property  are  erroneous,  and 
;he  superior  has  been  misled,  unless  it  can  be  shown  that 
\a  intention  to  mislead. 

Uered  vassal,  i.e.  "whether  by  actual  entry  previous  to  the 
nent  of  this  Act  or  by  implied  entry  under  it." '  Therefore 
\r  is  not  infeft,  he  will  not  be  the  party  to  be  named  in  the 
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notice  as  the  last  vassal.  Thus  if  A.  dies  infeft  and  is  succeeded  by  B.,  who 
disponee  either  without  serving  or  at  any  rate  without  taking  infeft- 
ment,  while  B.  ought  to  give  a  notice,  he  will  name  A.  as  the  last 
vassal.  This  case  is  explicitly  contemplated  in  the  lourth  note  to  the 
schedule. 

Signature. — The  last-mentioned  statutory  note  provides  that  the 
notice  may  be  signed 

"by  the  seller  of  the  feu,  or  by  the  hair  or  the  trustees  or  executors  of  a 
deceased  proprietor,  or  by  any  one  of  the  trustees  or  executors  for  himself  and 
his  oo-truBtees  or  co-ezeoutore,  or  by  an  agent  of  any  of  these  parties." 

It  is  not  required  that  the  person  who  signs  should  state  the 
capacity  in  which  he  acts. 

Address. — Tlie  final  note  to  the  statutory  schedule  in  effect  differ- 
entiates the  foUowing  eases : — 

1.  When  the  name  and  address  of  (1)  the  superior,  or  (2)  his  i^nt, 
or  (3)  the  person  to  whom  the  feu-duties  have  been  paid  are  known,  the 
notice  will  of  course  be  given  to  one  or  other  of  them  at  that  address. 
The  practice  is  to  give  the  notice  to  the  agent,  or  to  the  treasurer  of 
corporations  and  public  trusts. 

2.  When  the  above  information  is  unknown  the  notice  is  to  be 
addressed  to  "  the  superior  of  the  lands  (or  subjects)  within  mentioned," 
c/o  the  keeper  of  the  office  of  edictal  citations,  Blister  House, 
Edinburgh,  in  which  case  the  notice  is  published  by  the  keeper  in  the 
register  of  edictal  citations.  If  the  name  is  known  but  not  the  address, 
the  same  course  is  followed,  except  that  the  name  will  be  prefixed  to 
the  shove  oddresa 

3.  In  case  of  doubt  notice  is  given  as  stated  in  the  last  preceding 
paragraph,  and  in  addition,  "  to  the  person,  or  to  the  ^ent  of  the  person, 
as  to  whom  such  doubt  exists." 

Evidence. — The  Act  provides  two  ways  of  preserving  evidence  of  the 
notice  having  been  sent,  viz : — 

1,  An  acknowledgment  by  the  superior  or  his  ^ent.  The  superior 
or  his  agent  is  bound  to  give  this  acknowlet^ment  if  the  notice  be  sent 
in  duplicate  along  with  a  fee  of  Ss. 

2.  A  copy  of  the  notice  with  a  certificate  thereon  of  the  postage  or 
delivery  thereof,  signed  by  the  sender  and  by  two  witnesses  to  the 
postii^  or  delivery.  It  is  not  necessary  that  the  notice  should  be  sent 
by  registered  letter.  In  this  case  the  superior's  agent  is  not  entitled  to 
any  fee  from  the  giver  of  the  notice. 

When  notice  lumecessaiy. — Reference  is  made  to  what  is  stated 
on  p.  337  as  to  cases  in  which  notice  may  be  unavailing,  and  in  which, 
therefore,  it  may  be  said  to  be  unnecessary.  In  the  same  way  notice 
is  out  of  place  on  the  occasion  of  the  granting  of  a  subfeu,  even  if  as 
between  the  granter  and  grantee  of  the  subfeu  the  latter  should  be 
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iMund  to  relieve  the  former  of  the  over-feu-duty  and  all  other  ohl^- 
tioDS  of  the  over-holdii^.  AgaiD,  if  the  feu-duty  be  u&allocated,  the 
notice  will  have  little,  if  any,  effect  so  long  as  the  seller  retains  any 
part  of  the  feu.  In  this  connection  it  may  be  observed  that  it  is  not 
proper  to  insert  any  reference  to  apportionment  of  feu-duty  in  the 
notice,  and  if  a  reference  should  be  inserted,  it  appears  clear  that  the 
saperior  is  not  bound  to  grant  an  acknowledgment  of  receipt.  But  in 
all  ordinary  cases  the  notice  is  necessary  and  ot^ht  to  be  given.  In 
particular  the  following  cases  are  no  exceptions,  viz. :  (1)  sales  of 
superiorities  or  mid-supenorities,  (2)  alienations  by  way  of  ground-annual, 
(3)  reconveyances  by  ex  fade  absolute  disponees,  and  (4)  alienations  of 
properties  which  are  free  from  feu-duty,  for  the  failure  to  give  the 
notice  infers  continued  liability  "  for  performance  of  the  wKoU  obl^a- 
tions  of  the  feu."  On  the  other  hand  the  following  may  be  said  to  be 
exceptions : — 

1.  Burgage  property,  i.e.  property  held,  or  which  before  1874  was  held, 
burgage,  and  which  has  never  been  feued.  Even  if  the  title  stipulated 
for  a  "  feu-duty  "  as  an  incident  of  the  burgf^  holding,  the  notice  is  not 
thereby  made  necessary,  for  the  stipulation  is  ineSectual  to  create  a 
proper  feu-duty.  In  these  cases,  however,  it  will  be  prudent  to  give  the 
notice.  Also  it  is  conceivable  that  there  might  be  other  obligations  of 
the  holding  which  would  render  a  notice  prudent  if  not  neceesaiy.  In 
practice  the  notice  is  dispensed  with  in  bui^;age  transmissions. 

2.  Disponer  uninfeft. — The  reason  is  that  he  is  not  vassal,  and  any 
liability  he  may  have  incurred  by  intromisraon  will  cease  with  it  as 
r^ards  Uie  future.  But  this  exception  does  not  hold  if  the  seller, 
though  himself  nninfeft,  represents  an  infeft  vassal.  The  Act  saya : 
the  pfopriatot  last  entered  in  the  lands  and  hit  keirt  and  repreeentatives  shall 
eontiaue  persoDally  liable  to  the  superior  .  .  .  until  notice. 

Therefore  trustees  and  heirs,  though  themselves  uninfeft,  will  give 
notice.  In  intestate  succession  the  position  of  the  executors  (who  are 
specially  mentioned  in  the  schedule)  is  not  quite  clear  in  view  of  the 
above  jnovision  as  compared  with  the  case  of  Aiton}  It  will  be  prudent 
for  them  to  see  that  notice  is  given. 

1  Aiton  r.  RutKlFt  &xm.,  1839,  IS  R.fl2G. 
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It  may  be  useful  to  give  a  list  of  the  burghs  which  have  a  separate 
register  of  Sasines : 


Aberdeen 

Dundee 

Jedburgh 

Paisley! 

Annan 

Rilrenuy 

Peebles 

Anatnither,  Wester  I>7Bart 

Kinghom 

Perth 

Arbroath 

Earlsferry 

Kin  tore 

Pittenweem 

Auchtermuohty 

Edinburgh 

Kirkcaldy 

Ayr 

Elgin 

Kirkcudbright 

Renfrew 

Banff 

Falkland 

Kirkwall 

Rothesay  - 

Brechin 

Forfar 

Lanark 

Ruthergleu 

BumtiBland 

Forres 

Lauder 

8t.  Andrews 

Crail 

Fortrose 

iJnUthgow 

Sanquhar 

Gullen 

Glasgow 

Locbmaben 

Selkirk 

Culroas 

Haddington 

Montrose 

Stirling 

Cupar-Fife 

In  verkei  thing 

Nairn 

Stranrker 

Dingwall 

Invernesa 

Newburgh 

Tain 

Dumbarton 

Inverurie 

New  Galloway 

Whithorn 

Dumfries 

Irvine 

North  Berwick 

Wigtown 

Dunbar 

There  are  only  a  very  few  points  to  which  it  is  neeessary  to  refer 
as  practical  mattera    These  are : 

Warrandice. — After  1847,  and  down  to  1868,  the  statutory 
clause  of  warrandice  was,  "  And  I  grant  warrandice  as  accords"*  which, 
unless  specially  qualified,  implied  absolute  warrandice  as  r^ards  the 
lands  and  writs,  and  warrandice  from  fact  and  deed  as  r^rds  the 
rents.  The  addition  of  the  words  "as  accords"  is  curious,  and  should 
he  carefully  noted;  they  would  themselves  have  been  held  sufficient 
under  certain  circumstances  to  constitute  a  "  special  qualification "  in 
the  case  of  non-burgage  property. 

Description    by  Reference. — From    the    time  when    statutory 
descriptions  by  reference  were  introduced  it  has  always  been  necessary 
to  specify  both  burgh  and  county  in  the  case  of  burgage  property. 
'  Booking.  '  10  ft  11  Vict.  0.  46,  «.  2,  Sched,  A. 
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I  be  holden  of  His  M^esty  io  Free  Burgage. — It  is  suggested 
heee  words  should  still  be  inserted  in  conveyances.  It  does  not 
'  that  thiq  is  in  any  way  incoasistent  with  the  provisions  of  the 
\.eb,  and  the  clause  ia  practically  conveoient  as  markit^  the  proper 
ir  in  which  the  deed  and  subsequent  deeds  should  be  recorded, 
icording  of  Feu-rights. — Considerable  confusion  has,  it  is 
itood,  followed  upon  the  Act  of  1874  as  r^ards  the  question  of 
^ter  in  which  feu-righte  of  burgee  property  should  be  recorded, 
ct  (a.  25)  authorises  future  feus,  and  provides  aa  follows : — 

a  titles  of  all  such  feus  granted  before  the  oommeDcement  of  Uiis  Act 
te  uDchalleageable  on  the  grounds  that  such  fens  are  of  land  held  by 
:e  tenure,  or  that  such  titles  have  been  recorded  in  the  burgh  raster  of 
Writs  affectiog  laud  which  immediately  prior  to  the  commencement 
Act  was  held  burgage  shall  be  recorded  in  the  burgh  register  of  sasines. 

e  question  of  county  or  burgh  register  may  come  up  with  reference 
its  in  three  different  poaitione,  namely — (1)  transmissions  after 
of  a  feu  constituted  before  1874  by  registration  in  the  bui^h 
)r ;  (2)  tranamiaaions  after  1874  of  a  feu  constituted  before  1874 
^tration  in  the  county  register ;  (3)  a  feu-right  granted  after 

will  be  kept  in  mind  that,  though  the  practice  varied,  it  is  clear 
iiQ  proper  register  in  which  to  record,  b^ore  1874,  deeds  con- 
ng  and  tranamitting  feus  of  buigi^e  property  was  the  county 
jr.  This  was  clearly  decided,*  and  it  is  equally  clearly  recognised 
e  section  above  quoted,  giving  legislative  relief  to  the  past 
ling  of  these  deeds  in  the  bui^h  register,  which  implies  that 
was  necessary — that  is,  that  the  recording  was  wrong, 
it  aa  regards  the  period  after  1874,  and  with  reference  to  the 
cases  above  stated — 

and  2)  Prior  Feus. — It  is  submitted  that  it  is  clear  that,  aa 
Is  all  feus  constituted  before  1st  October  1874,  wherever  recorded, 
]uent  transmissions  are  to  be  recorded  in  the  county  register. 
LCt  recognises  that  that  is  what  ought  to  have  been  done  in  the 
and  the  only  deeds  which  it  is  directed  shall  in  future  be  recorded 
I  burgh  roister  are  "  writs  affecting  land  which  immediately  prior 
I  commencement  of  this  Act  was  held  burgage,"  which  was  not  so 
I  cases  figured. 
)  New  Feue,  ie.  feus  constituted  after  the  commencement  of  the 

Different  views  have  been  su^ested.  But  it  is  submitted  that 
nly  competent  record  is  the  buigh  register.  The  enactment  is 
that,  if  the  land  was  held  burgage  immediately  prior  to  the  com- 
sment  of  the  Act,  the  deeds  shall  be  recorded  in  the  burgh 
er,  and  that  condition  is  fulfilled  in  the  case  now  figured.  But 
>  Barl  Pif^t  Tn.  v.  Jfo^.  of  Aberdtcn,  1S12,  4  D.  134S. 
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it  may  be  worth  while  to  note  two  classes  of  deeds  which  would  not 
be  within  this  rule.  These  are  (1)  charters  of  novodamas  after  1874, 
applicable  to  ground  originally  feued  out  before  1874 ;  and  (2)  sub- 
feus  constituted  aft«r  1874,  the  superior  feu  having  been  constituted 
before  1874.  Both  of  these  classes  of  writs  are  obviously  applicable 
to  prior  feus,  and  therefore  both  will  be  recorded  in  the  county  register 
wherever  the  former  writs  may  have  been  recorded, 
3  p.  280. 
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It  is  a  fundamental  rule  that  no  one  who  is  not  himBelf  infeft 
can  grant  a  conveyance  on  which,  by  itself  alone',  the  grantee  can  take 
infeftment.  In  other  words,  he  can  grant  no  warrant  for  infeftment 
at  all :  he  can  simply  irantmii  the  warrant  which  he  himself  holds 
from  the  person  last  infeft.  The  operation  of  this  rule  was  seen  more 
clearly  in  the  days  of  precepts  of  sasine,  for  then  the  infeftment  bore 
expressly  to  be  given  to  C,  by  virtue  of  the  precept  of  sasine  by  A., 
the  proprietor  last  infeft,  to  B.,  and  the  assignation  of  that  precept 
by  B.  to  G.  The  corresponding  case  now  is  that  of  a  ^aeeiai'^  con- 
veyance granted  by  an  infeft  proprietor,  the  grantee  under  which, 
however,  for  some  reason  or  other,  does  not  record  it,  but  without 
doing  so  conveys  to  a  third  party ;  or  there  may  be  several  trans- 
missions without  any  infeftment.  The  last  grantee  now  wishes  to 
complete  his  title,  and  the  question  is,  How  may  he  do  so  ?  There  are 
three  methods : 

First  Method. — Becording  Notarial  Instrument  alone. 

A  notarial  instrument  may  be  expede  and  recorded  in  terms  of 
Sched.  J  of  the  Consolidation  Act  (s.  23).  The  instrument  will,  in 
the  first  place,  set  out  all  the  material  parts,  and  particularly  the  full 
description,  contained  in  the  disposition  granted  by  the  proprietor  last 
infeft,  and  then  it  will  proceed  to  set  out  the  deed  or  deeds  of  trans- 
mission which  have  since  been  granted.  This  method  is  competent 
whatever  may  be  the  form  of  the  deeds  of  transmission.  In  particular 
it  is  enacted  by  sec.  29  of  the  1874  Act  that  it  is  no  objection  that 
the  pr(^;ress  includes  more  than  one  general  disposition,  or  that 
the  general  dispositions  do  not  contain  assignations  of  writs.  The 
instrument  is  recorded  by  itself  alone  with  a  warrant  on  behalf  of  the 
proprietor,  and  this  completes  the  title. 

Second    Method.  —  Recording  (1)  the  dispoaition  by  the  pro- 

'  None  of  the  metbodi  now  to  be  ex-  ore  oonlin«]  to  the  case  of  transmUsioD   of 

pluned   bu    onj   applJcatiaD    to   the  case  a  deed  wbich  might  have,  but  hae  not,  been 

when  the  deed  bj  the  proprietor  last  infeft  recorded  to  the  eiTect  of  infeftment,  which 

ii  •  general  diipoailioii.      These    methods  a  general  diepogition  never  could  be. 
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prietor  last  infeft,  and  (2)  a  notarial  instrument  (1868  Act,  8.  23, 
Sched.  N). 

The  difference  here  is,  that  the  "unrecorded  conveyance,"  i.e.  the 
special  disposition  granted  by  the  proprietor  last  inftft,  is  recorded, 
whereas  in  the  former  method  it  was  not  But  a  notarial  instrament 
is  not  dispensed  with.  It  is  still  essential,  because  the  transmissiona 
of  the  "  unrecorded  conveyance  "  are  ntrf  to  be  recorded.  On  the  other 
hand  the  instrument  may  under  this  method  be,  and  in  fact  it  is,  in 
a  simpler  form,  because,  while  it  must  set  oat  the  chain  of  title,  it  does 
■not  require  to  give  a  full  description  of  the  lands,  seeing  that  the 
special  disposition  of  these  is  itself  to  be  placed  on  record  tmico  ciynt^n, 
and  as  part  of  the  same  act.  In  the  instniment  the  reference  to  the 
lands  is  intended  to  run  in  this  fashion :  "  the  lands  of  X.  as  therein 
(i^.  in  the  disposition)  described,  and  which  disposition  is  to  be  recorded 
along  wiUi  this  instrument."  The  property  is  to  be  namxd,  not  described. 
This  may  not  always  be  very  easy ;  but  it  may  safely  be  said  that  almost 
anything,  which  is  not  actually  wrong  or  misleading,  will  do.  The 
warrant  written  on  the  disposition  (Sched  H  2)  directs  reglBtration  of 
both  disposition  and  instrument,  thus : 


a  behalf  of  A.  in  the  register  of  the  county  of  along 

with  notarial  inBtrament  docqueted  with  reference  hereto. 

The  docquet  on  the  instrument  (Sched.  N)  runs : 

Docqueted  with  reference  to  warrant  of  r^^ration  on  behalf  of  A. 
written  on  the  said  dUpoBitioQ. 

"  The  docquet  shall  be  signed  by  the  person,  or  his  agent  or  agenta, 
signii^  the  warrant "  (note  to  Sched.  N). 

It  appears  to  be  the  better  opinion  that,  in  view  of  the  terms  of 
8.  23  and  Sched.  H  2  of  the  1868  Act,  and  notwithstanding  the  terms 
of  s.  141  of  that  Act  and  s.  33  of  the  1874  Act,  no  warrant  of  registra- 
tion is  required  on  the  notarial  instrument.  But  the  keepers  of  the 
registers,  for  their  greater  safety,  act  on  the  contrary  opinion,  and 
therefore  warrants  will  be  written  on  both  documents. 

Third  Method. — Eecording  (1)  the  disposition  by  the  proprietor 
last  infeft,  and  (2)  the  deed  or  deeds  of  transmission. 

Under  this  method  a  notarial  instrument  is  dispensed  with 
altogether.  Instead,  the  plan  is  simply  to  record  both  or  all  the 
deeds.  This  method  is  apparently  available  only  if  the  assignatioDe 
are  in  the  forms,  or  substantially  in  the  forms,  prescribed  by  atatnte. 
The  Consolidation  Act  gives  two  forms  (Sched.  M  1  and  2).  The 
one  is  to  be  written  as  a  separate  deed :  the  other  is  to  be  endorsed  on 
the  disposition.  In  either  case  the  operative  part  is  a  mere  assigna- 
tion of  the  unrecorded  deed,,  not  a  disposition  of  the  hirida;  there  is, 
however,  a  reference  to  the  lands  by  name,  not  description;  the  title 
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is  deduced ;  atirl  if  what  is  transmitted  is  difforeDt  in  an;-  respect  from 
the  grant  contained  in  the  unrecorded  deed,  "  the  nature  of  the  right 
conveyed  or  assigned  "  is  to  be  specified.  This  last  point  refers  to  the 
case  of  transmissionB  either  limited  as  r^ards  eztent,  or  qualified  in 
their  nature,  e.g.  a  restriction  to  a  liferent  or  security.  The  disposi- 
tion by  the  proprietor  last  infett  will  bear  a  warrant  ordering  re- 
gistration of  that  deed,  and  also  of  the  assignation  or  assignationa, 
which,  if  s^mrate,  will  be  referred  to  as  "docqueted  with  reference 
hereto"  (and  in  that  case  they  will  be  docqueted  accordingly);  but  if 
the  assignations  are  endorsed  upon  the  disposition,  the  warrant  upon 
the  latter  will  identify  them  as  "  the  ass^nations  hereon,"  and  no 
docquets  are  in  that  case  necessary.  It  might  easily  happen  that 
there  were  two  ass^ations,  one  being  apart  and  the  other  endorsed. 
In  that  case  the  warrant  would  require  to  direct  r^istration  of  the 
disposition  "along  with  (1)  the  assignation  hereon,  and  (2)  an  assigna- 
tion docqueted  with  reference  hereto,"  and  the  latter  assignation  would 
be  so  docqueted.  .^ain,  it  is  thought  to  be  the  better  opinion  that  no 
warrant  is  required  on  any  of  the  assignations ;  but,  for  the  practical 
reason  above  stated,  a  warrant  will  be  written  on  each  assignation, 
whether  it  be  a  separate  or  an  endorsed  deed. 

GenO'aUy,  as  to  all  these  methods,  one  would  be  well  advised,  as 
far  as  possible,  to  avoid  thenu  It  should  very  rarely  be  necessary 
to  fall  back  upon  them.  Anyone  from  whom  a  title  is  being  taken 
should  be  required  to  take  infeftment  in  the  first  instance,  and  then 
the  disposition  from  him  will  be  a  warrant  for  direct  infeftment  by 
recording  de  piano.  Further,  if  A.,  holding  an  ordinary  unrecorded 
disposition,  grant  a  similar  deed  in  favour  of  B.,  it  is  of  course  still 
possible  to  complete  A.'s  title,  assuming  he  is  still  in  life,  by 
recording  the  disposition  in  his  favour  with  a  warrant  on  his  behalf, 
and  then  6.'3  disposition  may  be  recorded  with  a  warrant  on  his 
behalf.  In  this  way,  again,  all  the  three  methods  above  given  are 
avoided.  This  suggested  course  is  not  to  be  in  the  least  confounded 
with  the  third  of  the  three  methods  above  stated,  for  (1)  that  method 
is  apparently  confined  to  cases  where  the  transmissions  are  in  the  form 
ot  statutory  asa^ations ;  (2)  the  warrant  tiiere  on  the  "  unrecorded 
conveyance"  is  in  favour  of  B.,  and  that  method  is  available  though  A. 
should  be  dead.  The  above  suggested  course,  on  the  other  hand, 
proceeds  on  the  principle  of  accretion,  and  requires  A.'b  survivanee. 
It  has  the  effect  of  completing  bis  title,  which  may  under  certain 
circumstances  be  an  objection. 

If  any  of  the  three  statutory  methods  is  to  be  followed,  it  is  sug- 
gested that  No.  1  is,  on  the  whole,  the  preferabla  There  may, 
indeed,  be  cases  in  which  No.  3  may  save  expense.  No.  2  is  the  most 
undesirable. 
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ASSIGNATION  BY  THE  ORIGINAL  DISPONEE  OF  THE 
WHOLE,  WRITTEN  AS  A  SEPARATE  DEED  <1868  Act, 
e.  22,  Sched.  M) 

I,  A.,  Id  conBideration  of  the  sum  of  £,  p&id  to  me  by  B.,  hereby  auign 
to  the  said  B.,  and  hU  heirs  and  aaaigneea,  the  dispoeitiou  granted  by  C, 
dated  ,  by  wbioh    be    conveyed   the  lands  of  X.'  aa  therein 

described  [or  the  house  1  King  Street,  Edinburgh,  as  therein  deacribed,  or 
the  house  being  the  eastmost  house  on  the  third  flat  above  the  street  flat  of 
the  tenement  1  Queen  Street,  Edinburgh,  as  therein  desaribed]  to  me': 
With  entry  to  the  scud  B.*  at  the  term  of  :   And  I  assign   the 

writs,*  and  hftve  delivered  the  said  dbpoeition  and  the  write  which  were 
delivered  therewith  ' :  And  I  assign  the  rents ' :  A^d  I  bind  myself  to  free  and 
relieve  the  said  B.  and  his  foresaids  of  all  feu-duties,  casualties,  and  public 
burdens :  And  I  gra^t  warrandice  ^  to  the  same  effect  as  if  this  clause  were 
contained  in  an  ordinary  disposition  of  the  said  subjects. — In  witness  whereof. 

^  Beference  to  Property. — See  p.  344. 

^  1/ tuaignation  endtmed  on  disposition,  the  only  difierenoe  will  be  that 
the  disposition  will  be  described  thus :  "the  foregoing  disposition  of  the  lands 
of  X.  [or  othenoise]  as  therein  described  granted  in  my  favour." 

'  Entr]/, — This  is  a  clause  which  is,  by  the  notes  to  Sohed.  M,  directed 
to  be  inserted.  In  this  instance  the  words  "  to  the  said  G."  are  introduced 
to  prevent  any  appearance  of  ambiguity  with  reference  to  the  immediately 
preceding  words,  "to  me." 

*  Assignation  to  Writs. — This  is  clearly  superfluous,  looking  to  the  nature  of 
the  deed  itself,  but  it  should  be  retained  if  an  assignation  to  rents  is  inserted. 

'  An  inventory  of  writs  should  in  almost  all  cases  be  avoidable, 

^  Assignation  to  Renlx. — There  appears  no  reason  for  leaving  out  this 
clause:  the  rents  assigned  are  different  from  those  assigned  under  the  dis- 
position itself. 

^  Warrandice. — It  appears  reasonably  clear  that  the  ordinary  clause,  "and 
I  grant  warrandice,"  would  have  the  some  effect  as  this  fuller  clause  ;  but  it  is 
to  be  remembered  at  the  same  time  that  this  is  not,  in  form  at  leasts  a  con- 
veyance of  the  property. 

Burdens,  eti; — It  will  be  observed  that  no  provision  is  made  for  any 
reference  to  feuing  conditions  and  similar  burdens  which  may  exist  in  the 
titles.  It  is  clear  that  a  reference  is  here  unnecessary.  It  is  to  be 
assumed  that  the  disposition  is  complete  in  that  respect,  and  this  deed  is 
merely  an  assignation  of  that  disposition,  so  that  all  its  clauses  are  in  terms 
carried  on. 

ASSIGNATION  BY  ONE  WHO   IS  HIMSELF  AN  ASSIGNEE,  OF 

THE  WHOLE,  WRITTEN  AS  A  SEPARATE  DEED  (1868  Act, 

s.  22,  Sched.  M) 

[As  abotx,  to  "  therein  described,"  and  proceed]  to  D. :  To  which  dispoM- 

tion  I  acquired  right  conform  to  the  following  writs,  namely  (first)  assignation 

by  the  said  D.  to  E.,  dated  ,  and  (second)  assignation  by  the  said  E. 
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to  me,  dated  :  With  entry  at  tiie  term  of  :  And  I  assign 

the  writs,  and  have  delivered  the  said  diBpoBition,  the  write  therein  stated  to 
be  delivered  therewith,  and  the  said  two  assignations:  And  I  assign  the 
rents :  And  I  bind  myself  to  free  and  relieve  the  said  B.  and  his  foresaids  of  all 
fen-datiee,  casualties,  and  public  burdens  :  And  1  grant  warrandice  to  the  same 
effect  as  if  this  clause  were  contained  in  an  ordinary  disposition  of  the  said 
subjects. — Id  witness  whereof. 

Notes,  p.  346. 

Specification  of  Tranemttsions. — It  is  quite  unneceseary  to  say  anything 
about  the  contents  of  these  documeDte,  assuming  that  each  transferred  the 
whole  absolutely  and  simply.  It  is  already  stated  that  A.  acquired  right  to 
the  "disposition." 


ASSIGNATION  BY  THE  ORIGINAL  DISPONEE  OF  A  PART, 
WRITTEN  AS  A  SEPARATE  DEED  (1868  Act,  s.  22, 
Sched.  M) 

I,  A.,  in  consideration  of  the  sum  of  £  paid  to  me  by  B.,  hereby 

assign  to  the  said  B.,  and  his  heirs  and  aesignees  (but  only  to  the  extent  after 
specified),  the  disposition  granted  by  C,  dated  ,  by  which  he  con- 

veyed the  two  houses  No.  1  and  2  Queen's  Gardens,  Edinburgh,  as  therein 
deecribed,  to  me :  But  declaring  that  these  presents  do  and  shall  assign  the  said 
disposition  only  to  the  extent  of  and  so  far  as  the  same  concerns  the  following 
part  of  the  subjects  therein  conveyed,  namely.  All  and  Whole  the  house 
1  Queen's  Gardens  aforesaid,  golum  thereof,  ground  attached  thereto,  and 
pertinents  thereof,  being  the  subjects  conveyed  in  the  first  place  in  the  said 
disposition  :  With  entry  at  the  term  of  :  And  I  assign  the  writs 

to  the  extent  foresaid  ;  and  in  respect  the  same  relate  to  other  property  and 
cannot  be  dehvered,  I  bind  myself  to  make  the  said  disposition  and  the 
writs  which  were  therewith  delivered  to  rae  forthcoming  to  the  said  B.  and  his 
foresaids  on  all  necessary  occasions  on  the  usual  receipt  and  obligation,  so  long 
ss  they  remain  in  my  possession,  and  to  take  the  person  to  whom  1  may 
altimately  deliver  the  same  bound  in  like  manner :  And  I  assign  the  rents  to 
the  extent  foresud :  And  I  bind  myself  to  free  and  relieve  the  said  B.  and  his 
foresuds  of  all  feu-duties,  casualties,  and  public  burdens:  And  I  grant 
warrandice  to  the  same  efieot  as  if  this  clause  were  contained  in  an  ordinary 
disposition  of  the  stud  subjects. — In  witness  whereof. 

Notes,  p.  346. 

Endorsed  {instead  of  serrate)  Amgnatimt. — This  is  certcunly  not  a  case 
for  an  endorsed  deed. 

Specifieatum  of  the  Part. — This  form  assumes  that  the  part  now  trans- 
mitted is  desoribed  articulately  in  the  disposition.  Probably,  however,  that 
is  not  BO,  in  which  case  there  must  be  inserted  here  a  full  and  particular 
description  of  the  part. 

Apporlionmmt  of  Feu-diOy,  etc. — It  will   almost  certainly  be  necessary 
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to  make  pr^Tision  for  the  inuideiioe  of  feu-duty  and  v&riouB  other 
common  oharges.  The  appropriate  clausea  will  be  iiito>duced  here.  For 
forms,  see  p.  323. 

Generally,  it  goee  without  saying  that  any  such  deed  as  the  above  ia 
undesirable  in  the  extreme.  The  fonu  is  given  for  the  sake  of  completeness, 
but,  except  in  some  veiy  extraordinary  case,  it  should  not  be  followed.  Let 
A.  complete  his  title  and  grant  an  ordinary  disposition. 

NOTARIAt.  IhSTBUMBNTS 

For  forms,  see  p.  384- 
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CONSOUDATION 

Consolidation  may  be  effected  in  any  one  of  three  ways,  namely, 
(1)  reeignatioQ,  (2)  minute  of  consolidation,  (3)  prescription. 

Oonsolidation  by  Resignation. — It  haa  been  suggested  that 
since  1874  this  is  incompetent,  but  there  appears  to  be  no  good 
reason  for  that  view.  At  the  same  time  this  method  ought  not 
to  be  adopted.  It  is,  however,  necesaary  to  refer  to  it  briefly,  as  it 
will  atill  occasionally  require  attention  in  examining  titles.  It  took 
either  of  two  forms,  namely,  (ff)  a  separate  procuratory,  or  (6)  a  clause 
of  resignation  in  a  disposition  of  the  property  by  the  vassal  to  the 
superior.  In  either  case  the  titles  of  both  estates  required  to  be 
first  completed.    The  following  particulars  may  now  be  sufficient: — 

To  1845.  Ceremony  in  presence  of  superior's  commissioner, 
notary,  and  two  witnesses ;  instrument  expede ;  and  recorded  within 
mxty  days  of  its  date. 

1845  Act'  authorised  superior's  known  agent  to  receive  resigna- 
tdon,  and  dispensed  with  the  latin  docquet  on  the  instrument. 

1847  Act^  introduced  short  clause  for  use  in  dispositions,  "And 
I  res^n  the  said  lands  and  others  for  new  infeftmeot,"  which  was 
declared,  "in  the  case  of  conveyances  by  a,  vassal  to  his  superior, 
as  eqttivalent  to  a  procuratory  of  res^ation  ad  remarumiiam." 

1858  Act'  went  back  on  this,  and  provided  that  the  clause  of 
ree^nation  should  be  held  to  be  in  faioorem,  only  unless  expressly 
ad  rem. ;  hut  at  same  time  that  dispositions  by  vassal  to  superior 
between  1847-68  with  indefinite  clause  should  form  a  good  warrant 
for  an  iDStrument  ad  rem. 

1858  Act  also  dispensed  with  the  instrument  (&  4),  and  allowed 
procuratory  ad  rem.  or  disposition  with  eapreu  clause  ad  r^n.  to  be 
recorded  with  a  warrant ;  or  a  notarial  instrument  was  allowed  as  a  sub- 
stitute ;  or  an  instrument  of  res^ation  was  still  competeni,  but  a  simpler 
form  was  given  (a.  76,  Sched.  D).  In  whatever  way  the  infeftment  was 
taken  it  was  competent  at  any  time  during  the  party's  life  (s.  4). 

'8*8  Vict  &  S5,  B.  8.  •  21  1  22  Vict.  c.  78,  a.  6. 

■  10  ft  11  Tint  c.  4S,  B.  S,  Scbed.  A. 
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Oonsolidatioii  by  Minute.' — The  titles  must  tirst  be  complete. 
This  is  a  matter  on  which  a  mistake  may  easily  be  made.  The 
miuute  must  be  recorded  at  a  time  when  the  persoD  on  whose  behalf 
it  is  recorded  is  infeft  m  both  estates.  If  it  is  recorded  he/ore 
(though  the  infeftment  be  the  immediately  subeequeut  writ  on  the 
rc^ster),  occretiou  caouot  operate,  for  the  statute  is  peremptory 
that  the  title  shall  have  been  completed;  and  if  it  be  recorded  after 
he  has  been  divested,  it  is  equally  bad.  It  sometimee  happens  that 
a  seller  has  to  expede  and  record  a  minute  of  consolidation ;  in  that 
case  it  should  be  seen  that  the  minute  is  signed  and  recorded  before 
the  disposition  by  bim  is  even  signed.  This  Is  more  than  is  essential, 
but  it  is  the  proper  practice.  If  not  recorded  in  the  lifetime  of  the 
party  who  signs  it,  the  minute  is  useless,  and  cannot  be  used  to  any 
effect  whatever. 

Oonsolidation  by  Prescription. — What  are  required  to  this  end 
are:  (1)  an  ex  fade  valid  superiority  title  ex  Jade  embracing  the  lands, 
and  (2)  possession  of  the  property  on  that  title  for  the  prescriptive 
period,  which  will  now  usually  be  twenty  years.  The  chief  difTerence 
between  consolidation  by  prescription,  on  the  one  hand,  and  consolidation 
by  feudal  method  (resignation  or  minute),  on  the  other,  is  in  connection 
with  entails :  see  infra,  p.  351. 

Double  Oonsolidation. — It  is  possible  to  conceive  the  same  person 
holding  not  two,  but  three,  separate  feea  In  that  case  it  is  clear  that 
there  must  be  two  minutes  of  consolidation.  If  one  of  the  three  fees  is 
the  dominium  utile,  there  will  be  a  minute  in  each  of  the  two  forms 
given  on  pp.  352-3;  and  there  will  be  no  doubt  as  to  the  fees  to 
which  these  respectively  relate.  But  if  none  of  the  three  tees  is  the 
domrnium  utile,  both  the  minutes  must  be  in  the  second  form ;  and  if  the 
statutory  form  be  strictly  adhered  to,  it  will  be  quite  impossible  to  say 
which  is  which.  It  cannot  be  said  that  this  really  matters,  but  it  is 
hardly  satisfactory ;  and  if  that  view  be  shared,  some  reference  to  the 
titles  may  be  inserted. 

Effects  of  Consolidation. — There  are  several  matters  of  much 
importance  which  require  consideration. 

Title. — After  cousolidatiou  what  is  the  title  ?  It  is  often  said 
that  the  only  title  then  is  what  was  formerly  the  superiority  title. 
But  there  are  two  difficulties  in  that  view,  namely,  (a)  what  if  that 
title  is  ex  fade  limited  to  "  the  superiority  "  or  "  dominiwn,  utile  "  1  and 
(i)  what  if  the  property  title  embraced  certain  rights  and  privileges 
which  are  not  in  the  superiority  title  ?  In  this  latter  case  it  will  be  (or 
consideration  whether  consoHdation  should  be  effected,  or  whether,  on 
the  contrary,  care  should  not  be  taken  to  secure  that  it  shall  not 
operate,  and,  on  the  other  hand,  that  the  rights  and  privil^es  in 
question  shall  be  regularly  and  fully  exercised  and  evidenced.  Both 
■  1874  Act,  s.  0,  Sob«d.  a 
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the  cases  just  figured  require  consideTatioB  in  the  matter  of  makii^; 
up  titles.  Suppose  A.  holds  (a)  "  the  euperiority  of  the  lands  of  X.," 
without  salmon-Sehings,  and  (b)  the  property  of  the  same  lands,  with 
aalmon-fishings ' ;  he  consolidates ;  dies ;  uid  a  title  has  to  he  made  up 
by  his  heir  or  by  a  general  disponee.  It  is  manifest  that  it  will  not 
do  to  produce  to  the  notary  only  the  superiority  title,  for  it  includes 
neither  the  lauds  nor  the  fishings.  There  must  be  produced  both 
infeftmenta  and  the  evidence  of  the  consohdation.  This  suggests  for 
consideration  whether  the  same  course  should  not  be  followed  in  all 
cases,  even  though  the  superiority  title  ex  /ode  embraces  the  lands. 
It  is  submitted,  however,  that  in  that  case  it  is  not  necessary.  It 
clearly  would  uot  be  if  prescription  had  operated.  But  of  course 
such  a  matter  as  the  fishings  above  referred  to  stands  on  a  different 
platform  alti^ether:  in  every  case  a  distinct  title  must  be  completed 
to  them.    See  the  same  question  stated  in  the  case  of  teinds.' 

Destination. — The  rule  is  that  after  consolidation  the  united  fee 
descends  according  to  the  destination  in  what  was  formerly  the 
superiority  titla'  It  is  posalhle  that  consohdation  is  often  effected 
without  the  client  understanding,  or  having  explained  to  him,  that 
this  result  will  follow.  Wherever  the  destinations  are  in  any 
respect  different,  this  should  at  once  receive  attention.  It  ia  scarcely 
likely  that  he  would  wish  the  two  fees  to  go  to  diffcreni  heirs,  but 
that  does  not  settle  the  question  of  which  t  It  will  not  be  sufficient  iwi 
to  consohdate,  for  that  may  be  operated  by  prescription.  The  remedy 
is  to  consohdate,  and  then,  if  necessary,  make  a  new  destination  of  the 
united  fee.  Cases  of  much  difficulty  in  this  sphere  may  arise  with  refer- 
ence to  double  superiority  titles,*  and  (in  successions  opening  prior  to  the 
1874  Act)  with  reference  to  the  distinction  between  heritage  and  conquesL" 
Entailed  Superiority. — If  A.  holds  (a)  the  superiority  under  an 
entail,  and  {b)  the  property  in  fee-simple,  and  consolidates,  does  the 
property  fall  under  the  entail  in  the  sense  that  it  cannot  be  got  back 
except  by  a  disentail?  It  does  in  the  following  cases,  namely,  (1) 
if  consolidation  is  by  prescription  "  (in  which  case  the  superiority  title 
must  have  embraced  the  lands),  and  (2)  if  consolidation  is  by  resigna- 
tion or  minute,  provided  (a)  the  superiority  title  ex  facie  embraces  the 
lands,  and  (6)  prescription  has  operated.^  In  considering  these  ques- 
tions it  is  necessary  to  have  r^ard  not  only  to  the  rules  as  to  con- 
solidation, but  also  to  the  statutory  requisites  of  an  entail.  Even 
though  the  property  ia  not  finally  dedicated  to  the  entail,  it  will,  after 

'  E.  ZtUand  T.  &o*tn  <if  Perth,  1870,  8  '  S.  Selkirk  y.  D.Samiiton,  17 iO,Sl<Mei, 

M.  (H,  L.)  144.  Heritage  and  Congest.  No.  3. 

*  Spier  Y.    Ofictn  <^  suite,  IS&S,  20  D.  *  EHianJcY.CampbeU, etc, lSS3.12S.7i; 
525.  BonHite  t,  OraAarn.  1837,  16  3.  711. 

'  iVwf*  e.  b.  V.  Black,  1870,  8  M.  871.  '  Btnm  r.  D.  Queeneberry.  1783,  1  P&ton'a 

*  Fattiem  T.   Dtmn't   Tn.,   186S,  4   H.       App.   98;   GailrraUh  v.   Oraham,   14  Jan. 
UM  ;  rfd.  a  M.  (H.  L.)  147.  «  1814,  F.  0. 
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coDBolidatioD,  deacend  to  the  heirs  who  are  heirs  under  the  entail, 
and  that  whether  the  Buperiority  title  is  ex  /acU  limited  to  the 
dominium  diraimn  or  not.  In  tbeae  cases  the  procedure  is  to  Ttoonr 
atitute  the  feu  as  a  fee-simple  estate. 

The  Over-8vperior. — Sec  7  of  the  1874  Act  provides  that "  no  con- 
solidation that  may  be  effected  ....  shall  in  any  way  affect  or  extend 
the  rights  or  interests  of  any  over-superior,  or  entitle  him  to  any 
more  than  the  duties  or  casualties  to  which  be  would  have  been 
entitled  had  there  been  no  consolidation."  So  far  as  can  be  seen, 
this  has  reference  only  to  untaxed  casualties.  Thus  suppose  A., 
prior  to  1874,  feued  to  B.  for  a  feu-duty  of  £5,  with  untaxed  casualty ; 

B.  sub-feus  to  C,  for  a  feu-duty  of  £10 ;  C.  puts  up  boildings  with 
a  rental  of  £1000;  C.  then  buys  up  his  feu-duty  of  £10,  obtains  a 
disposition  from  B.,  and  consolidates.  It  is  clear  that  before  the 
consolidation  the  highest  casualty  which  A.  could  demand  would  be 
the  sub-feu-duty  of  £10  (subject  to  any  question  as  to  casualties  or 
duplicands  falling  due  from  the  sub-feus  in  the  year  in  which  A. 
became  entitled  to  his  casualty,  or  claimed  it).  But  after  the  con- 
solidation all  the  buildings  are  held  direct  of  A.,  and  but  for  this 
provision  it  would  appear  that  he  would  be  entitled  to  claim  the 
£1000,  under  the  usual  deductions.  This  section  prevents  that.  But 
it  will  be  observed  that  it  is  limited  to  consolidations  that  "  may  he  " 
effected.'  Further,  as  time  passes,  it  might  not  be  easy  to  clear 
up  what  the  superior's  claims  would  have  been  if  certain  things  had 
not  been  done  which,  in  point  of  fact,  have  been  done,  perhaps  many 
generations  ago  (assuming  that  casualties  shall  be  so  long  suffered  to 
Hve).  The  proper  course  is  to  redeem  the  over-casualty  under  the 
1874  Act     That  should,  in  the  case  above  figured,  he  done  before 

C.  buys  the  mid-superiority  from  B. 

SerUaUe  Securities. — Though  either  of  both  of  the  fees  should  he 
burdened  with  securities,  that  is  no  objection  to  consolidation.  Bat 
the  consolidation  may  he  undone  by  action  under  the  bonds,  e.ff.  a  sale 
by  the  creditor  of  either  of  the  fees.  If  the  bond  and  the  grantor's 
title  (truly  a  superiority)  both  ex  facie  include  the  lands,  and  if  the 
granter  subsequently  prescribes  the  full  dominium,  it  appears  to  follow 
that  the  bond  will  cover  the  united  fee. 

MINUTE  OF  CONSOLIDATION  [1874  Act,  Sched.  C] 

1.  Whbhb  one  of  TBS  F&E8  IB  THE  dominium  lUUe 

I,  A.,  heritable  proprietor  both  of  the  immediate  superiority  ■  and  of  the 

property  of  All  and  Whole  [dfgaribe  or  refer  to  the  land*  ^]  hereby  consolidate 

the  property  of  the  aaid  lands  with  the  immediate  superiority  thereof. — In 

witness  whereof. 

■  Earlier  statutes  contained  similar  piDTimonsi  10  Jill  Vict,  c  48,  ■.  12;  ISM  Ant,!.  24; 
18S8  Aot,  8.  108. 
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3.  Whbbx  hbither  of  thk  Fbbs  ib  thx  dominium  tttUe 
,  heritable  proprietor  both  of  the  immedutte  superiority '  and  of  t 
riority  of  All  and  Whole   [dewrifie  or  refer''],  hereby  oonaolids 
superiority  of  the  scud  lands  with  the  immediate  auperiority  therec 
DesB  whereof, 

mediate  Superiority. — In  the  first  fonn  these  words  mean  immedia 
,  in  the  feudal  ohua  to  the  actual  property  or  dominium  uli 
lot  their  necessary  meaning,  and  they  do  not  bear  it  in  the  aeco: 
n  that  form  they  mean  eimply  immediate,  i.e.  next,  in  the  fenc 

the  other  estate  dealt  with  in  the  mmute,  which  in  that  case  is  s 
srty,  but  a  mid- superiority.  There  is  no  doubt  that  the  junction 
n  of  the  words  (a)  immediate  superiority,  (6)  mid-superiority,  a 
id  Whole  the  lauds — is  conf  using.  The  first  fee  (a)  is  "immediab 
«coDd  fee  (fi),  and  not  to  the  lands  (e).  Ihe  word  "the"  m 
ty  is  also  confusing,  and  not  necessarily  correct.     What  is  im 

"  proprietor  of  (first)  a  mid-superiority,  and  (second)  the  immedit 
ty  of  such  mid-superiority  of  All  and  Whole." 
tcription. — If  the  consolidation  re-unites  an  entire  feu,  the  natni 
[m  will  be  that  contained  in  the  feu-right.  Again,  if  the  two  tit! 
'erent  descriptions  really  meaning  the  same  thing,  the  proper  thl 
o  insert  one  of  the  deacriptioDs  and  then  go  on,  "  which  subjeota  e 
3  described  as,"  and  then'inaert  the  other, 
nreof ,  i.e.  really  of  the  mid-superiority.     See  note  *. 
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It  is  Decessary  to  keep  clearly  in  view  the  exact  scope  and  effect  of 
the  Begistration  of  Leases  Act,  1857.* 

To  enahle  a  lease  to  be  roistered  under  the  Act,  it  is  neceasaiy — 

1.  That  the  lease  be  probatlva' 

2.  That  the  endurance  be  thirty-one  years  or  upwards,'  or  that 
there  be  an  obligation  to  renew  so  as  to  make  up  that  period.' 

3.  That  the  name  of  the  lands  of  which  the  subjects  let  consiBt 
or  form  a  part  shall  be  set  forth,  unless  (a)  the  property  is  buif^^^, 
or  (&)  the  lease  was  executed  prior  to  the  Act  (10th  August  1857), 
or  (c)  is  executed  in  terms  of  an  obligation  to  renew  contained  in  a 
lease  dated  prior  to  the  Act* 

4  That  the  extent  be  specified  and  shall  not  exceed  fifty  acres, 
unless  in  the  three  cases — (a),  (6),  and  (c) — last  excepted,  or  (d)  unless 
.  the  subject  is  mines  or  minerals.* 

5.  That  the  re^tration  be  at  or  after  the  term  of  entry.' 

The  Act  further  states  the  obvious  requirement  Uiat  the  lease 
shall  be  "valid  and  binding  as  in  a  qneation  with  the  granters 
thereof " ;  but  apart  from  general  matters  of  contract,  this  does  not 
appear  to  add  anything. 

As  in  a  question  with  a  singular  successor  of  the  granter,  the 
contrast  between  recorded  and  unrecorded  leases  is: 

1.  It^istration  takes  the  place  of  possession,  provided  the  pur> 
chaser's  "  infeftment  is  posterior  in  date  to  the  date  of  such  r^jistra- 
tion."     Therefore,  when  there  is  competent  registration,  possession  is 


2.  The  recorded  lease  must  not  only  be  in  writing,  but  must  be 
probative  ;  and  the  want  of  this  requirement  cannot  be  supplied  by  any 
m  iniervenius. 

3.  Under  a  recorded  lease  it  is  not  necessary  that  there  shoiild  be 
a  rent  not  illusory. 

'  20  ft  21  Vict.  0.  26.  «  See.  18. 
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4  Nor  that  there  should  be  a  definite  ifib,  provided  there  is  an 
endurance  of  thirty-one  years  at  least. 

As  r^ards  the  main  element  in  the  statute,  namely,  r^istration, 
the  effects  may  be  summariBed  thus : 

1.  B^iatration  is  an  alternative  (but  only  an  altemativo)  mode  of 
completing  a  title,  instead,  i.e.  of  possession. 

2.  In  the  same  way  securities  may  be  couatituted  by  recording  the 
security  deed  without  the  creditor  taking  posBession ;  but  to  enable 
this  to  be  done  the  granter  of  the  security  must  have  a  title  duly 
completed  by  registration. 

'S.  The  creditor  incurs  no  liability  to  the  landlord  unless  and  until 
he  enters  into  poeaession.^ 

The  first  of  these  matters,  namely,  that  even  after  a  lease  has 
been  recorded,  r^istration  on  the  occasion  of  subsequent  transfer  is 
only  an  alternative  to  possession,  is  of  much  importance.  Suppose  A. 
has  a  registered  lease ;  he  assigns  it  to  B. ;  B.,  without  recording, 
enters  into  possession,  either  actual  or  civil ;  thereafter  A.  assigns  the 
lease  to  C,  who  relies  upon  a  search.  B.  will  prevail  f^inst  C* 
This  is  a  distinct  risk. 

It  is  important  also  to  keep  in  view  what  the  statute  does  not  do. 
It  does  not  make  leases  feudal  rights,  and  therefore  the  recording  ie 
not  infef tment  From  this  it  would  appear  that  even  recorded  leasea 
will  yield  no  terce. 

A  purchaser  of  a  property  is  entitled  to  reeile  if  it  turn  out  that, 
unknown  to  him,  the  title  is  leasehold.^ 


ASSIGNATION  OF  WHOLK  LEASE  BY  ORIGINAL  LESSEE 

I,  A^  in  consideration  of  the  sum  of  now  paid  to  me  by  B., 

assign  to  the  said  B.  a  leaee,  dated  ,  and  recorded  io  the  division  of 

the  general  raster  of  Baaiaes  for  of  date  ,  granted  by 

0.  in  ray  favour,  of  All  and  Whole  [ihortly  mention  inibjeet»'],  in  the  parish* 
of  and  county  of  .     With  entry  as  at  ':  And 

[vhere  $uMeage  *]  I  assign  the  rents  from  the  said  term  of  entry  ' :  And  I  grant 
absolute  warrandice  ^ :  And  I  bind  myself  to  free  and  relieve  the  said  B.  of  all 
rents  and  burdens  due  to  the  landlord  or  others  at'  and  prior  to  the  said 
term  of  enti^  in  respect  of  said  lease :  And  I  consent  to  registration  for  pre- 
servation.— In  witness  whereof.' 

'  Deaeriptitm. — The  schedule  presonbes  no  description ;  the  subjects  are 
to  be  merely  "mentioned."  A  description  is  unnecessary  when  the  whole 
lease  is  assigned,  for  the  lease  is  identified.  Nothing  more  should  be  inserted 
than,  say,  "  the  piece  of  ground,  extending  to  a  quarter  of  an  acre  or  there- 

I  S«c.  8.  *  irConnel  t.  Chat$elt,  1903,  10  S.  L.  T. 

*  Kalger  v.  Cravr/ordt,  1867,  fl  M.  24,  No.  498,  per  Lord   KinOTimey  (996  yean' 
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ftboufs,  forming  the  tate  of  Hawthorn  Cottage,  Joppa,  with  garden  end  ground 
attaohed." 

*  Parish. — Notwithstanding  that  the  mention  of  the  pariah  is  now  un- 
neceesary  in  feudal  oonvejancing,  it  should  not  be  omitted  here, 

'  Eiitry :  Ataignation  of  Sub-rents. — The  assignation  of  rents,  if  inserted, 
will  be  from  "the  said  term  of  entry,"  though  the  statutory  form  eridently 
does  not  asaume  that  as  a  matter  of  coutb&  The  rente  are  assigned  "  from  " 
the  said  term  of  entry,  the  meaning  of  which  is  not  declared.  If  there  is  any 
peculiarity  in  the  payment  of  the  sub-rente,  care  must  be  taken  here  to  see 
that  each  party  receives  his  due. 

*  "  Whore  S^leaee," — This  refers  to  a  sub-lease  of  the  property  in  favour 
of  a  sub-tenant,  so  that  the  purchaser  will  receive  civil,  and  not  natural,  poBses- 
sion.  But  the  clause  of  assignation  of  rents  is  equally  applicable  to  all  oaaee 
where  there  is  a  eub-tenant,  whether  he  holds  a  lease  or  not. 

'  Warrandice. — The  words  in  the  schedule  are,  "And  I  grant  warrandice." 
By  sec.  SO  of  the  Act,  tiie  clauses  in  the  schedules  are  declared  to  have  the 
like  meaning  as  the  correspooding  clauses  in  the  schedules  to  the  Heritable 
Securities  Act,  1847  (10  &  U  Vict  c.  60).  The  only  Schedule  to  that  Act  is 
the  form  of  a  bond  and  disposition  in  security.  On  the  whole  it  is  recom- 
mended that  the  absolute  wamndice  should  be  express. 

'Senis,  etc. — The  wording  of  this  clause  is  peculiar.  If  it  had  referred  to 
rents,  etc.,  for  the  possession,  or  the  period,  to  the  term  of  entry,  it  would 
have  been  different.  But  as  it  is,  if  the  rents  were  payable  in  advance,  or  if 
under  the  leaae  a  fire  premium  were  payable  at  the  term  of  entry, — and  it,  of 
course,  would  be  in  advance, — it  would  appear  that  the  seller  would  have  to 
relieve  the  purchaser  of  it  under  the  ezpreee  terms  of  the  clause.  That  would 
require  to  be  negatived.  On  the  other  hand,  if  the  rents  were  back-handed, 
the  purchaser  would  require  to  see  that  his  interests  were  protected. 

T  CofueiU  to  Registraiion. — The  schedule  runs,  "and  execution";  but  these 
words  are  an  obvious  error,  and  ought  certunly  to  be  omitted.  The  whole 
elause  may  of  course  be  safely  omitted. 


ASSIGNATION  OP  PART  OF  LEASE  BY  ORIGINAL 
LESSEE 

I,  A.,  in  consideration  of  the  sum  of  £  now  paid  to  me  by  B., 

assign  to  the  said  B.  a  tease,  dated  ,  and  recorded  in  the  division  of 

the  general  roister  of  saainee  for  ,  of  date  ,  granted  by 

C.  in  my  favour,  of  All  and  Whole  ^  a  piece  of  ground  in  the  village  of  ,* 

in  the  parish  of  and  county  of  ,  but  in  so  br 

only  as  regards  the  following  portion  of  the  subjccte  leased,  namely,  Alt 
and  Whole  [specify  paTticularly  Ihe  portion  ^  :  With  entry  as  at  i 

And  [where  sub-leage]  I  assign  the  rente  from  the  said  term  of  entry :  And  I 
bind  myself  to  make  the  said  leaae  furthcoming  on  all  necessary  occasions 
on  the  usual  receipt  and  obligation  for  re-delivery:  And  I  grant  absolute 
warrandice :  And  I  bind  myself  to  free  and  relieve  the  said  B.  of  all  rente  and 
burdens  due  to  the  landlord  or  others  at  and  prior  to  the  said  term  of  entry 


3,t.zcd_,CjOO<^lc 


ASSIGNATION  357 

in  respect  of  said  lease :  Declaring,  and  it  is  hereby  agreed,  that  as  regards 
the  period  after  the  said  term  of  eatry,  the  proportioo  of  the  rent  of  £, 
payable  under  the  said  lease  allocated  opon  the  portion  of  the  said  subjeota 
hereby  vested  in  the  sud  B.  is  hereby  fixed  at  £  * :  And  I  consent 

to  r^iistratioQ  for  preeervatJon. — In  witness  whereof. 

1  See  notes  to  previous  form. 

>  Detcription  of  Whole. — Here  there  ia  still  less  necessity  for  any  descrip- 
tion of  the  whole  property,  for  it  is  the  part  only  that  ia  being  parted  with. 

*DB«cnptum  of  Part. — This  being  the  first  separation  of  the  pSLrt,  it  most 
be  carefully  described,  care  beinij  taken  as  regards  mutuality,  or  otherwise,  of 
walls,  etc.     Seo  p.  322. 

*  Apportionment  of  Rent. — This  will,  of  course,  be  made  eiprees  as  between 
seller  and  purchaser.  But  this  will  (subject  to  the  terms  of  the  lease)  leave 
the  original  tenant  liable  to  the  landlord  for  the  whole  rent.  There  ia  no 
machinery  for  allocation  l^  the  landlord :  the  remedy  would  be  a  new  lease. 
Others  matters  than  rent  might  require  to  be  dealt  with. 

ASSIGNATION  OF  WHOLE  BY  ASSIGNEE 

I,  A.,  in  consideration  uf  the  sum  of  £■  now  paid  to  me  by  B., 

assign  to  the  said  B.  a  tease,  dated  ,  and  recorded  in  the  division  of 

the  general  roister  of  saeines  for  the  county  of  ,  of  date  , 

granted  by  C.  iu  favour  of  D.,  of  All  and  Whole  ,  in  the  parish  of 

and  county  of  ,  and  my  title  to  which  is  recorded  in 

the  sud  register  of  date  ' :  With  entry  as  at  :  And  [toAers 

mibAea»e\  I  assign  the  rents  from  the  said  term  of  entry :  And  I  grant  absolute 
warrandice :  And  I  bind  myself  to  free  and  relieve  the  said  B.  of  all  rente  and 
burdens  due  to  the  landlord  or  others  at  and  prior  to  the  said  term  of  entry 
in  respect  of  said  lease ;  And  I  have  delivered  the  write  specified  in  the  in- 
ventory *  annexed  and  signed  as  relative  hereto :  And  I  oonsent  to  registration 
for  preservation.— In  witness  whereof. 

>  (Seller's  TiUe. — This  is  the  document  under  which  the  seller  has  recorded 
his  title,  and  that  document  only,  no  matter  how  many  transmissions  there 
may  have  been, 

'  Inventory  of  Writs. — This  ia  not  indispensable ;  and  especially  if  there 
has  been  but  one  transmission,  the  clause  may  tun,  "  And  I  have  delivered 
the  said  lease,  and  the  assignation  by  the  said  D.  in  my  favour,  recorded  as 
aforesfud." 

ASSIGNATION  OF  PART  BY  ASSIGNEE  WHO  HAS 
ACQUIRED  RIGHT  TO  THAT  PART  ONLY 

I,  A.,  in  consideration  of  the  sum  of  £  now  paid  to  me  by  B,, 

hereby  aswgn  to  the  said  B,  a  lease,  dated  ,  and  recorded  in  the 

division  of  the  general  register  of  sasiuee  for  the  county  of  ,  of  date 

,  granted  by  C.  in  favour  of  D.,  of  All  and  Whole  ,  in  the 
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parish  of  and  county  of  ,  and  my  title  to  whiob,  to  the 

extent  after  specified,  is  recorded  in  the  aaid  register  of  date  ,  but 

ia  BO  far  only  as  regards  the  following  portion  of  the  subjects  leased,  n&mely. 
All  and  Whole  [deseripUoa  or  rejerence  ^] :  With  entry  as  at  ;  And 

[where  sub-lease]  I  assign  the  rente  from  the  said  term  of  entry  :  And  I  grant 
absolute  warrandice :  And  I  bind  myself  to  free  and  relieve  the  said  B.  of  all 
rents  and  burdens  due  to  the  landlord  or  others  at  and  prior  to  the  said  term 
of  entry  in  respect  of  said  lease :  Declaring,  in  terms  of  my  title,  that  the 
proportion  of  the  rent  of  £  payable  under  the  said  tease,  allocated 

upon  the  portion  of  the  said  subjects  hereby  vested  in  the  said  B.,  has  been 
fixed  at  £  :  And  I  have  herewith  delivered  the  assignation  in 

my  favour,  being  No.  of  the  inventory  annexed  and  signed  as  relative 

hereto :  And  I  assign  my  right  to  require  production  of  the  other  writs  in 
said  inventory :  And  I  consent  to  registration  for  preservation. — In  witness 
whereof. 

'  Description  of  Part. — Seeing  that  the  part  has  already  been  particularly 
described,  namely,  in  the  seller's  title,  there  is  not  the  same  necessity  for  going 
into  dettuls  here.  At  the  same  time  a  Titere  reference  ought  not  to  be  relied 
upon.  The  following  is  what  is  recommended,  e.g.  "  that  cottage  known  as 
Braehead,  with  solum  thereof,  ground  attached,  and  pertinents,  being  the 
subjects  particularly  described  in  the  assignation  by  in  my  favour, 

dated  ,  and  recorded  as  aforesaid  in  the  said  register  on  ," 

i.e.  both  identification  and  referenoe. 


RENUNCIATION  OF  LEASE 

I,  A.,  renounce  as  from  the  torm  of  ,  in  favour  of  B.,  a  lease 

granted  by  the  said  B.  of  All  and  Whole  ,  in  the  parish  of 

and  county  of  ,  which  lease  is  dated  ,  and  recorded  in 

the  division  of  the  general  refpater  of  sasinea  for  the  county  of  on 

,  and  [if  itot  oriijiiud  lessee]  my  title  to  which  is  recorded  in  the 
said  regbter  on  . — In  witness  whereof. 

Notarial  Inbtrdmbnts,  p.  385. 

S»JDKIT1E8,  p.  438, 
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SECTION  XXII 

NOTARIAL  INSTRUMBNTS  ON   IRREDEEUABLB  RIUUT8 

Nature  and  Fnnotion. — "A  notarial  instniment  does  not  in  anj  sense 
operate  as  a  (KMiTeyance,  or  servioe,  or  other  legal  method  of  transmittiag 
lands.  The  Act  usumee  that  the  right  is  in  the  person  who  espedes  the 
inBtniment.  The  instrument  in  itself  is  no  more  than  a  statement  of  the 
titles  which  confer  the  right,  and,  on  heing  recorded,  it  will  operate  as  an 
infeftment.     If  the  right  does  not  otherwise  exist,  it  will  do  Dothtng."' 

The  instrument  hae  no  legal  exUtence  until  it  is  recorded.  The 
date  of  registration  is  its  only  date.  If  not  recorded  in  the  lifetime 
of  the  person  on  whose  behalf  it  is  expede,  it  can  never  be  recorded  oi 
uaed  to  any  effect  in  the  progress  of  titles;  it  thereby  becomes  as  it  it 
had  never  been. 

The  person  claiming  the  title  is  entitled  to  have  a  notarial  instru- 
ment expede  on  production  of  what  he  considers  to  be  his  warrants. 
He  proceeds  suopericulo.  Take  the  case  of  a  person  founding  on  a 
will  which  he  maintains  is  hol<^aph.  He  is  not  to  be  prevented 
having  his  title,  or  alleged  title,  put  upon  record  by  a  notarial  instru- 
ment until  he  produces  evidence  to  the  notary  that  the  will  is  really 
hol<^raph.  Any  number  of  cases  similar  in  principle  may  be  imagined, 
«.ff.  questions  aa  to  the  identity  of  the  testator  with  the  person  named 
in  the  last  infeftment,  the  testamentary  capacity  of  the  testator,  the 
claimant's  identity  with  the  legatee,  the  fulfilment  of  conditions  in  the 
will.  It  is  obvious  tiiat  all  these  matters  must  be  ultimately  estab- 
lished, if  challenged,  in  order  to  vindicate  the  right.  But  to  do  so  before 
the  notary  is  out  of  place:  it  is  unnecessary  as  regards  the  tiile,  and 
insufficient  as  r^ards  the  right.    See  Mowbray's  Styles,  155. 

When  Notarial  Instruments  are  necessaiy. — As  to  questions 
between  infeftment  de  piano  and  by  notarial  instrument,  see  p.  235. 

On  the  general  question  of  testamentary  trustees  completing  titles 
to  the  heritable  properties  which  belonged  to  the  testator,  there  is 
one  sense  in  which  it  may  be  said  that  it  is  necessary  that  they  should 
do  so  without  delay — ^necessary,  that  is  to  say,  if  they  are  to  protect 
the  estate  and  the  beneficiaries  against  a  risk  of  loss,  and  themselves 
'  Ktrr'a  2V.  t,  reaman',  Tt.,  1888,  IBB.  620. 
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agaiuBt  a  risk  of  persosal  liability.  The  risk  is  the  poBsibility  of  the 
heir  making  up  a  Htle  in  his  own  person,  and  granting  ri^ts  to  bond 
fide  third  parties  relying  npon  the  faith  of  the  records. 

AsBuming  that  trustees,  whether  inter  vwat  or  testamentary,  have 
once  completed  a  title,  there  ia  no  necessity  to  renew  the  infeftment, 
no  matter  how  many  assumptions  of  new  trustees  may  take  place,  so 
long  as  one  of  the  trustees  whose  title  was  completed  survives  and  acts. 
But  in  these  cases  care  must  be  taken,  in  r^aid  to  any  deed  dealing 
with  the  property,  to  see  (1)  that  it  is  signed  by  a  quorum  at  least  of 
the  whole  acting  trustees  at  the  time ;  and  (2)  tiiat  the  signatures  in- 
clude those  of  the  trustee  or  trustees  who  hold  the  feudal  title.^  In  form 
the  deed  may  bear  to  be  granted  by  theae  latter  with  concurrence 
of  the  other  acting  trustees,  or  simply  by  all  the  trustees  without  any 
distinction.  And  it  will  be  unnecessary  to  trouble  about  any  defecta, 
or  supposed  defects,  in  the  deeds  of  assumption ;  for  either  they 
are  good  or  tiiey  are  not;  if  they  are,  you  have  the  signature  of 
a  sufficient  number  of  the  assumed  trustees ;  if  they  are  not,  the  only 
effect  is  that  the  original  trustees  have  the  only  title,  you  have  their 
signatures,  and  the  others  can  do  no  harm.  This,  however,  does  not 
apply  to  defects  in  stamp  duty,  for  there  the  deed  is  good  enough,  but 
a  fiscal  requirement  has  yet  to  be  complied  with. 

Warrant. — ^When  the  grantor  of  a  general  disposition  was  himself 
infeft  on  a  notarial  instrument  it  is  sufBcient  to  produce  to  the  notary 
(1)  the  prior  instnmient,  and  (2)  the  general  disposition,  without  also 
producing  the  warrants  on  which  the  prior  instrument  proceeded.* 
This  is  plain  from  the  terms  of  the  leading  schedule  (L)  of  the  1868 
Act,  which  directs  the  production  of  "  the  diepoaition  or  other  deed  or 
inatrumeni."  The  correct  distinction  is  here  drawn  between  "deed" 
and  "instrument,"  and  by  the  interpretation  clause  instrument  is 
apphed  to  all  sorts  of  notarial  instruments,  and  no  other  kinds  of 
documents  are  there  mentioned.  The  production  of  "  official  extracts  *■ 
is  equivalent  to  production  of  the  principals ;  and  this  is  not  limited  to 
extracts  from  the  books  of  council  and  session  and  sherifT  court  books ; 
in  particular  it  includes  extracts  from  the  roister  of  sasinea.  Further, 
thoi^h  an  extract  is  produced,  it  is  not  a  good  objection  to  the  instru- 
ment that  it  states  that  the  document  itself  was  presented.* 

Descriptioii — The  person  expeding  the  instrument  may  or  may 
not  hold  a  disposition  granted  by  the  person  last  infeft  specially  con- 
veying the  particular  property.  If  he  does  not,  it  is  necessary  to 
produce  and  set  forth  the  last  infeftment  (Sched.  L,  1868  Act);  if  he 
does,  then  the  disposition  is  alone  set  forth.  Accordingly,  in  the 
latter  case,  as  the  disposition  is  not  to  be  recorded,  and  the  insb^mient 

■  See  p.  2BT.  ■  Ibid.,  At  p.  208. 

'  SmiOi  r.  Watlaa,  1899,  8  M.  204,  p«r 
L.  0.  at  p.  207. 
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ne  in  place  of  it  on  record,  it  is  evideDt  that  the  propertj 
I  be  described  in  the  instrument  exactly  as  in  the  warrant 
n  in  the  former  case,  the  direction  in  Sched.  L  of  the  1868  Acl 
ascribe  the  lands  .  .  .  .  aa  the  same  are  described  in  the  sale 
on." 

ding  alone,  it  is  plain  enough  that  the  natural  meaning  of  thii 
I  ia  that  the  description  as  contained  in  the  disposition  shall  bt 
practically  verbatim  in  the  instrument,  and  shall  not  b( 
I  by  a  reference  to  the  disposition  or  any  other  deed.  But  ii 
ly  clear  that  the  direction  in  Sched.  L  of  the  1868  Act  ii 
by  e.  61  of  the  1874  Act,  and  that  a  reference  is  thereby  mad( 
Dt.  It  does  not  appear  correct  to  say  that  the  direction  of  thf 
bed.  is  altc^ether  repealed.  The  property  is  still  to  be  describee 
Dstrument  as  it  is  described  in  the  warrant.  The  descriptioi 
rirtue  of  s.  61  of  the  1874  Act  be  imported  by  reference,  but  ii 
to  be  still  necesaary  that  the  reference  shall  be  either  to  thf 
itself  (which  is  the  natural  course)  or  at  least  to  some  docu 
which  the  description  is  identically  or  substlmtially  the  same  ai 
'arrant  Whether  s.  11  of  the  1868  Act  had  the  same  efifeci 
ive  been  a  fair  question,  but  it  is  now  of  no  importance,  as  tht 
lOnce  of  s.  61  of  the  1874  Act  gives  it  retrospective  effect, 
tence  may  be  here  made  to  cases  of  wills  containing  bequesti 
rty  described  in  popular  terms,  e.g.  "  my  house,  1  King  Street 
;h."  The  first  thing  to  be  said  of  a  description  like  that  is,  thai 
e  deSuite  and  exclusive  enough  to  warrant  de  piano  recordii^ 
8  recommended  that  the  procedure  be  by  notarial  instrument 
hese  bequests  so  expressed  doubt  might  arise  on  the  question  o; 
tiiy  of  the  subject  of  bequest  with  the  property  described  in  th( 
3  infeftment  or  on  account  of  intervenii^  cbai^ea  These  an 
on  which,  of  course,  third  parties  would  require  to  be  satisfied 
point  is,  that  there  would  be  a  good  infeftment  without  pro 
of  evidence  of  identity.  It  is  recommended,  however,  that  tht 
mt  should  expressly  set  forth  an  all^tion  or  representation  ol 
(see  p.  374).  Or  the  title  may  be  made  up  by  service  of,  anc 
ace  by,  the  heir,  which  in  some  cases  will  be  the  safer  mode  at 
to  avoid  questions  and  objections  afterwards. 
ite  of  Superiority.' — In  a  disposition  of  superiority  the  onlj 
:  is  the  exception  of  feu-rights,  which  appears  not  in  the  dis 
clause  at  all,  but  in  the  warrandice.  Accordingly,  if  anj 
mt  completing  title  to  a  superiority  is  to  show  to  what  it 
it  will  be  necessary  to  set  out  the  warrandice  clause  and  tb< 
a  of  feu-rights  therefrom.  But  this  is  not  essential. 
SOlidated  ESstetes. — Take  the  case  of  completion  of  title  b^ 
instrument  in  the  person  of  testamentary  trustees,  the  testatoi 
bad  separate  estates  of  superiority  and  property    which   ht 
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consolidated  in  his  lifetime  b;  recorded  minute  of  coneolidation.  On 
the  theory  that  after  consolidation  the  sole  title  is  what  was  formerly 
the  superiority  title,  it  would  aeem  that  it  should  be  sufficient  to 
produce  it  alone  to  the  notary.  And  if  the  consolidation  had  been  by 
prescription,  it  is  clear  that  this  Is  so.  But  in  the  case  supposed, 
namely,  consolidation  by  feudal  method,  it  seems  equally  clear,  on  the 
contrary,  that  if  the  superiority  title  was  a  title  to  die  "  eupmority " 
only,  it  cannot  be  aufficient  to  produce  it  alona  To  do  so  would 
stamp  the  trustees'  title  on  the  face  of  it  as  a  title  to  a  bare  superi- 
ority and  nothing  mora  In  that  case  there  must  be  produced  and 
set  forth  (1)  the  superiority  infeftment,  (2)  the  property  infeftment, 
and  (3)  the  minute  of  consolidation.  If,  ^^in,  the  testator's  infeft- 
ment in  the  superiority  ex  fade  embraced  the  lands,  it  may  be  that 
the  case  is  difTerent,  and  that  it  is  sufficient  to  produce  it  only;  but 
that  is  not  clear;  and  it  will  meet  all  views,  and  can  do  no  harm,  to 
produce  and  set  forth  aU  three  writs  as  in  the  other  casa 

Speolflcation  of  Burdens,  etc. — When  the  instrument  is  in 
favour  of  a  special  disponee,  or  anyone  acquiring  right  from  him, 
so  that  all  the  warrants  are  unrecorded,  it  is  evident  that  all  burdens 
and  conditions  contained  in  the  warrants  must  be  verbatim,  repeated 
in  the  instrument.  Sched.  J  of  the  1868  Act  ia  express  to  that 
eHect  But  there  is  no  similar  direction  in  Sched.  L  applicable  to 
instruments  in  favour  of  general  disponees ;  and  accordingly  it  is  clear, 
in  virtue  of  sec.  32  of  the  1874  Act,  that  even  thoi^  the  infeftment 
of  the  granter  of  the  general  disposition  contains  a  full  spedfication 
of  existing  burdens,  or  a  new  constitution  of  burdens,  or  both,  it  will 
be  sufficient  to  insert  in  the  instrument  a  reference  to  the  burdens  as 
contained  in  the  warrant,  in  the  form  of  Sched.  E  of  the  1874  Act. 

Where  Part  of  the  Property  hae  been  sold.— If  part  of  the 
property  has  been  alienated  after  the  date  of  the  infeftment  or  deed 
which  is  produced  as  the  warrant,  or  one  of  the  warrants,  of  the 
instanunent,  this  ought  to  be  made  to  appear.  It  is  not,  however, 
necessary,  and  it  will  often  be  impoesible,  to  produce  to  the  notary  the 
deed  of  alienation  of  the  part  (see  p.  368)l 

Specification  of  Qeneral  Di^Kisitioiis. — In  Sched.  L  of  the 
1868  Act,  the  words  are  simply, "  the  whole  heritable  estate  of  which 
he  might  die  posseesed."  Thot^  there  are  half  a  dozen  words  of 
conveyance  in  the  general  disposition,  it  is  quite  enough  to  repeat  one 
of  them,  say  "dispone."  If  there  is  a  destination  to  survivors,  it 
ought  to  be  repeated  (see  p.  364).  But  if  all  those  who  are  appointed 
as  trustees  have  accepted  office,  there  is  no  need  to  set  out  a  deatdna- 
tion  to  acceptors  or  acceptor.  If,  on  the  other  hand,  any  have  declined 
office,  this  ought  to  be  mentioned,  and  it  is  proper  tlut  the  evidence 
be  produced  and  specified.  In  the  same  way,  if  any  have  died, 
that  will   require  to  be  mentioned,  but  it  is  unusual  to  produce   any 
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evidence.  In  no  cose  is  it  neceasary  to  set  out  a  destination  to  the  heir 
of  the  last  survivor,  for  to  do  so  can  have  no  effect  in  the  way  of 
completing  &e  title  of  the  heir.  It  may  be  thought  desirable  to  repeat 
any  provisions  as  to  quorum  and  power  of  sale. 

On  FlvbatOB,  etc — When  a  notarial  instrument  is  to  proceed  on  a 
will  which  has  been  proved  Id  England  or  Ireland,  or  any  British  colony 
or  dependency,  or  in  a  foreign  country,  the  difficulty  is  that  the  registered 
will  is  deposited  in  the  Court  of  Probate,  and  therefore  cannot  con- 
veniently be  produced  to  the  notary.    The  different  cases  stand  thus: — 

1.  Engliah,  Irish,  Colonial,  Indian  Probates. — The  probate,  or  an 
exemplification  of  it,  is  a  sufficient  warrant  in  lieu  of  the  original' 
Beeealing  in  Scotland  is  not  required.  Observe  that  for  this  purpose  it 
is  of  little  importance  who  has  proved  the  will.  For  one  thing,  the 
instrument  may  be  in  favour  of  a  legatee.  -Again,  it  is  not  uncommon 
in  English  wills  to  find  separate  trustees  and  executors  respectively ;  in 
a  case  of  that  kind  the  instrument  will  probably  be  in  favour  of  the 
bmstees,  though  the  probate  runs  in  favour  of  the  executors.  Sut  even 
assuming  that  the  same  persons  are  appointed  trustees  and  executors, 
the  probate  may  be  in  favour  of  only  one  or  more  of  them,  power  being 
reserved  to  make  the  like  grant  to  the  others  or  other;  in  that  case  the 
instnunent  ought  to  run  in  name  of  all  the  trustees.  Finally  if  the 
probate  bears  that  one  or  more  of  the  executors  have  renounced  the 
execution  of  the  will,  while  that  may  be  sufficient  warrant  for  omitting 
tine  name  or  names  from  the  instrument  on  a  statement  therein  to  that 
effect,  still  on  examination  of  title  further  evidence  should  be  required 
that  they  have  actually  disclaimed  the  trusteeship.  In  the  same  con- 
nectaon  note  that  English  trustees  cannot  act  by  a  majority. 

2.  Snglish,  Irish,  Colonial,  Indian  Letters  of  Administration  with  the 
will  annexed. — These  are  issued  in  cases  of  testacy  where  the  will  has 
either  contained  no  appointment  of  executors  or  it  has  failed.  The 
letters  (^  administration,  or  an  exemplification  of  them,  with  the  will 
(that  is,  a  copy  of  it)  annexed  may  be  used  as  a  warrant  in  lieu  of  the 
original  will*  This  does  not  mean  that  the  administrators  who  have 
obtained  the  grant  may  complete  a  title  to  heritable  property  in  Scotland. 
They  cannot  do  ttiat,  for  the  title  of  an  administrator  is  by  the  common 
law  of  En^and  limited  to  personal  estate,  and  the  statutory  extension  is 
limited  to  real  estate  in  England.'  Bat  it  enables  any  trustees  (as  dis- 
tinct from  executors)  under  the  will  to  complete  a  title  to  heritable 
property  in  Scotland,  if  under  the  will  they  have  a  title  to  it,  and  the 
same  as  regards  a  direct  l^atee  of  Scots  heritage.  Besealii^  in  Scotland 
b  unnecessary. 

3.  ^treign  Probates. — Section  61  of  the  1874  Act  may  be  extended 
to  foreign  countries  by  order  in  council.*    This  has  not  been  done.     If 

'  1874  Act,  ».  61.  '  I*nd  Traniifer  Act,  1887. 

*  1887  Conv^,  Amend.  Act,  s.  5.  Forugn  Jorisdiclioii  Act,  18BD. 
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it  were  done,  then,  subject  to  the  terms  of  the  order,  resealing  would  not 
be  necessary.  > 

4,  Foreign  Letters  of  Administration  with  vnll  annexed. — ^Therei 
appears  to  be  no  existing  machinery  for  extending  a.  5  of  the  1887  Act 
in  like  manner. 

Terms  of  the  Instruntent. — (1)  Say  "  comprising  an  official  copy  of 
the  said  will " ;  (2)  the  Court  from  which  the  probate  is  issued  and  the 
date  of  the  proving  should  be  stated,  but  it  is  not  necessary  to  give  a 
substantive  recital  of  the  proving. 

DeductaoD  of  Title. — The  forms  of  notarial  instruments  given  in 
the  1868  and  1874  Acts  are  available  not  only  to  diaponees,  general 
or  special,  but  also  to  their  assignees  and  others  deriving  right  from  them, 
e.g.  hftira  and  adjudgers.  When  the  instrument  is  expede  in  favour  of 
an  assignee  or  other  derivative  owner,  it  is  necessary,  as  regards  the  con- 
necting links  of  title,  (1)  that  they  be  specified,  and  (2)  that  they 
be  produced  to  the  notary.  But  ae  regards  the  form  of  specification,  it 
is  quite  unnecessary  to  do  more  than  to  describe  the  deeds  briefly  by 
the  names  of  the  deeds,  the  names  and  designations  of  the  granters  and 
grajitees,  the  dates,  and  if  they  are  reoorded,  the  dates  (A  registration, 
without  any  paraphrase  of  the  contents,  except  where  it  may  be 
necessary  to  show  that  the  conveyance  was  limited  or  restricted. 

OlauBe  of  Direction. — Aa  to  notarial  instruments  on  deeds  con- 
taining clauses  of  direction,  see  p.  241.  But  assuming  that  infeft- 
ment  has  once  been  taken  on  the  deed,  the  restriction  does  not  apply  to 
any  notarial  instrument  which  may  be  expede  and  in  which  it  may  be 
produced  as  one  of  the  warrants.  Thus,  if  a  testator  is  infeft  on  a  deed 
containing  a  clause  of  direction,  that  clause  has  no  application  to  a 
notarial  instrument  in  favour  of  his  testamentary  trustees  though 
proceeding  on  the  deed  as  one  of  its  warrants  in  order  to  show  the 
testator's  infeftment. 

Survivorship. — It  is  recommended  that  in  all  cases  of  instrumentB 
in  favour  of  trustees  the  element  of  survivorship  should  be  expressed. 
For  this  purpose  (1)  the  instrument  should  commence  by  setting  out 
that  the  writs  were  presented  on  behalf  of  "A.,  B.,  and  C,  and  the 
survivors  and  survivor  of  them,  as  trusteee  and  trustee";  (2)  in  the 
narrative  of  the  appointment  of,  or  conveyance  to,  trustees  the  destina- 
tion to  survivors  and  survivor  will  be  set  forth ;  and  (3)  the  warrant 
of  registration  will  be  in  the  same  terms  as  the  instrument  Even 
though  the  will  or  other  document  under  which  the  trustees  act  does 
not  contain  any  words  of  survivorship,  that  is  no  reason  why  the 
instrument  should  not  b^n,  and  the  warrant  of  r^istralion  run,  is 
the  terms  above  su^ested.* 

AtFteetatiOQ. — The  notary  should  not  be  an  interested  party.  He 
does  not  require  to  affix  his  motto.  He  must  add  the  words  "  notary 
■  See  farthei,  p.  238. 
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public"  on  the  last  p^a  It  is  usual,  but  not  neceesary,  to  add  the 
letters  "  N.P."  on  each  of  the  other  pages.  Erasures  in  gremio  do  not 
matter.*  No  date  is  inserted  in  the  testing  clause.  Nor  is  the  place 
of  signing  mentioned  in  that  clause,  that  being  supposed  to  be  given 
in  the  introductory  words  of  the  instrument. 


NOTABIAL  IN8TKUMKNTS  ON   SPKCIAL  DI8PO8ITIOH8 

If  the  person  whose  title  is  to  be  completed  holds  a  special 
disposition  granted  by  an  infeft  proprietor,  it  will  rarely  happen 
that  it  is  desired  to  expede  a  notarial  instrument  on  it  instead  of 
recording  it  deplane.  When  these  cases  do  happen  it  will  usually  be 
because  the  deed  contains  a  great  deal  more  than  the  disposition,  e.g.  a 
marri^e  contract  or  a  will  containing  a  special  disposition  of  herit^e. 
Even  in  these  cases,  however,  it  is  to  be  noted  (1)  that  a  clause  of 
direction  may  be  used  (see  p.  241) ;  and  (2)  that  if  the  deed  requires  at 
any  rate  to  be  r^stered  in  the  Books  of  Council  and  Session,  it  may  be 
recorded  with  a  warrant  for  preservation  as  well  as  publication  (see  p. 
42).  In  practice,  therefore,  there  should  hardly  ever  be  a  case  in 
which  it  is  justifiable  to  incur  the  expense  of  a  notarial  instrument  on  a 
special  diepoeition  by  an  infeft  proprietor.  Few  forms,  therefore,  are 
given. 


NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  MARRIAGE- 
CONTRACT  TRUSTEES  [1868  Act,  s.  17,  Sohed.  J] 

At  there  was,  on  behalf  of  A.,  B.,  and  C,  and  the  survivors  and 

survivor  of  them,  ae  trustees  and  trustee  under  the  antenuptial  contract  of 
marriage  after  mentioned,  presented  to  me,  notary  public  Bubscribing,  a  con- 
tract of  marriage,  dated  ,  entered  into  between  D.  and  E.,  by  which 
contract  of  marriage  the  said  D.  disponed  to  the  said  A.,  B.,  and  C,  and  the 
survivors  and  survivor  of  them,  as  trustees  and  trustee  for  the  purposes  therein 
mentioned,  heritably  and  irredeemably.  All  and  Whole  [describe  or  r^er  as  in 
the  c(mtract\  but  aliicays  [if  necetsary]  with  and  under  the  [burderw,  etc.] 
speciBed  in  ,  but  always  iu  trust  for  the  purposes  mentioned  in  the 
said  contract  of  marrif^e,  and  power  of  sale  was  thereby  conferred  on  the 
trustees.-  Whereupon  this  instrument  is  taken  in  the  hands  of  X.,  notary 
public,  in  the  terms  of  the  Titles  to  Land  Consolidation  (Scotland)  Act,  1868. 
— In  witness  whereof  these  presents,  written  on  this  aod  the  preceding 
pages,  are  subscribed  by  me  before  these  witnesses  Y.  and  Z. 

X.,  Notary  PvUie. 
Y.,  tBitnete. 
Z.,  witness. 

1  1868  Act,  a.  144. 
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NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  A   WIFE  ON   LIFE- 
RENT  DISPOSITION   IN   MARRIAGE  CONTRACT   [1868    Aot, 
8.  17,  SchedL  J] 
At  there  was,  on  behalf  of  B.,  presented  to  me,  notary  public 

Bubaoribing,  an  antenuptial  contract  of  marriage,  dated  ,  entered 

into  between  A.  and  the  said  B.,  by  whioh  contract  of  marriage  the  aud  A. 
disponed  to  the  said  R,  for  her  liferent  use  allenarty  in  the  event  of  her 
surviving  him,  and  for  the  remainder  of  her  life  after  his  death,  All  and  Whole 
[detcribe  or  refer  at  in  the  amtract],  but  alwaya  with  and  under  the  [burden*, 
etc]  specified  in  [as  tn  Hie  eotitraet] :  Whereupon,  etc. 

Title, — Ab  to  necee^ty  for  an  instrument,  aee  p.  366. 

Right. — Afi  to  expediency  of  interposing  a  trust  to  protect  the  liferent, 
see  p.  22. 

KOTARIAL  IHSTBUHENTS   ON   GBNEKAL  DISPOSITIONS 
NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  TESTAMENTARY 
TRUSTEES— TESTATOR  INFEFT  [1868  Act,  a.  19,  Sohed.  L] 

At  there  was,  on  behalf  of  A.,  B.,  and  C,  and  the  surviTon  and 

survivor  of  them,  as  trustees  and  trustee  under  the  general  trust  disposition 
and  settlement  of  D.  after  mentioned,  presented  to  me,  notary  public  subsorib- 
ing,  a  disposition  granted  b;  E.  in  favour  of  the  stud  D.,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasiues  for  the  county  of 
on  ,  by  which  recorded  disposition  the  said  D.  was 

infeft  in  All  and  Whole  [desaibe  or  refer  oa  tn  disposition],  but  [i^  neeessary] 
with  and  under  the  [burdens,  etc]  specified  in  :  As  also  there  was 

presented  to  me  an  extract  of  the  general  trust  disposition  and  settlement 
granted  by  the  said  D.,  dated  ,  and  registered  iu  the  Books  of  Council 

and  Session  on  ,  by  which  general  trust  disposition  and  settlement 

the  said  D.  disponed  to  the  said  A.,  B.,  and  C.,  and  the  survivors  and  survivor 
of  them,  the  whole  heritable  estate  whioh  might  belong  to  him  at  the  time  of 
his  death,  but  in  trust  always  for  the  purposes  specified  in  the  said  general 
trust  disposition  and  settlement,  and  power  of  sale  was  thereby  conferred  on 
the  trustees :  Wliereupon,  etc. 

NOTARIAL    INSTRUMENT    IN    FAVOUR    OF   TESTAMENTARY 
TRUSTEES— TESTATOR  NOT  INFEFT  [1868  Act,  a.  17,  Sched.  J] 

At  there  was,  on  behalf  of  A.,  B.,  and  C,  and  the  survivors  and 

survivor  of  them,  as  trustees  and  trustee  of  D.,  acting  under  his  general  trust 
disposition  and  settlement  after  mentioned,  presented  to  me,  notary  public 
Bubsoribing,  a  disposition   granted  by  R,  and  dated  ,  by  which 

disposition  the  said  E.  disponed  to  F.,  heritably  and  irredeemably.  All  and 
Whole  [description  artd  burdens  at  in  tlie  disposition] :  As  also  there  were 
presented  to  me  the  following  writs  by  which  the  said  A.,  B.,  and  C.  as 
trustees  foresaid  acquired  right,  namely,  (first)  a  disposition  granted  by  the 
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mid  F.,  dated  ,  whereby  the  uid  F.  diaponed  the  s^d  subjects  to  the 

said  D. ;  and  (second)  an  extract  of  the  general  trust  diBpoeition  and  settlement 
of  the  said  D.  [procoed  as  on  p.  366} 

NOTARIAL  INSTRUMENT  IN   FAVOUR    OF    TESTAMENTARY 
TRUSTEES— TWO  PROPERTIES  [1868  Act,  a.  19,  Sohed.  L] 

At  there  were,  on  behalf  of  A,  B.,  and  C,  and  the  survivors  and 

survivor  of  them,  as  trusteea  and  trustee  of  D.,  acting  under  hia  trust  disposi- 
tion and  settlement  after  mentioned,  presented  to  me,  notuy  public  subscrib- 
iDg,  (first)  a  disposition  granted  by  E.  in  favour  of  the  said  D^  dated  , 

and  recorded  in  the  division  of  the  general  register  of  sasines  for  the  county 
of  on  ,  by  which  recorded  disposition  the  said  D.  was  infeft 

in  All  and  Whole  [descrihe  or  refer  <u  in  the  disposition],  but  always  with 
and  under  [burdeng,  etc.]  specified  in  [as  in  the  ditpoeition'] ;  and  (second)  a 
disposition  granted  by  F,  in  favour  of  the  said  D.  [sped/y  Hie  deed  and  tig 
eotttenls  as  in  previotts  ease];  As  also  there  was  presented  to  me  [proceed 
<uonp.  366]. 

Comp^ency. — There  appears  no  reason  to  question  the  competency  of 
including  in  one  instrument  properties  to  which  the  testator  acquired  right  by 
separate  progreeses. 

Ejpedieney. — But  of  course  it  will  not  be  expedient  to  do  so  unless  there 
is  some  connection  between  the  propertiea,  e.g.  that  they  are  parts  of  one 
property. 

Stamp. — It  is  held  that  tiie  stamp  is  just  the  ordinary  &s. 

THE  SAME,  UNDER  DIFFERENT  CIRCUM8TANCFS 

At  there  were,  on  behalf  of  A.,  B.,  and  C,  and  the  survivors  and 

survivor  of  them,  as  trustees  and  trustee  of  D.,  acting  under  bis  trust  disposi- 
tion and  settlement  after  mentioned,  presented  to  me,  notary  public  subscribing, 
(Jirst)  a  disposition  granted  by  E.  in  tevour  of  the  said  D.,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 
OD  ,  by  which  recorded  disposition  the  said  D.  was  infeft  iu  All  and 

Whole  [deteription  at  in  the  dieposilion'],  but  excepting  the  portion  thereof 
hereinafter  described,  and  always  with  and  under  [burdens,  etc.,  as  in  the  dit- 
poeiiion] ;  and  {aeamd)  a  disposition  granted  by  F.  iu  favour  of  the  said  D., 
dated  ,  and  recorded  in  the  stud  division  of  the  general  register  of 

sasines  on  ,  by  which  recorded  disposition  the  said  D.  was  infeft  in 

All  and  Whole  [desaibe  the  subjed,  and  r^er  to  burdens,  ele.,  as  in  the  dis- 
positiim]  ;     As  also  there  was  presented  to  me  [iM  cm  p.  366]. 

The  difference  hers  is,  that  the  one  description  is  relative  to  the  other, 
by  way  of  exception.  There  is  no  necessity  to  describe  the  excepted  part 
twiee. 

datura  Description. — In  cases  like  this  all  future  transmissions  should 
ignore  the  post  diviuon  of  the  property,  and  convey  simply,  in  one  lot,  the 
whole  area. 
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MOTAKIAL     INSTRUMENT     IN     FAVOUR     OF     TESTAMENTARY 
TRUSTEES -/'J20  INDIVISO  SHARES  [1868  Act,  8.  19,  Sched,  L] 

At  there  were,  on  behalf  of  A.,  B^  and  C,  and  the  survivors  and 

BurviTDT  uf  them,  as  trusteea  aad  trustee  of  D.,  acting  under  his  trust  diBpoaition 
and  settlement  after  mentioned,  presented  to  me,  notary  public  subecribing, 
(first)  a  disposition  granted  by  £.  in  favour  of  the  said  D^  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  Bosines  for  the  county  of 
on  ,  by  which  recorded  disposition  the  said  D.  was  infeft  in  one-half 

share  j>ro  mdiviso  of  All  and  Whole  [deseriplion  aad  reference  to  burdent  tu 
in  the  (2upos^f ton] ;  and  (geconcf)  a  disposition  granted  by  F.  in  favour  of  the 
said  D.,  dated  ,  and  recorded  in  the  said  division  of  the  general  register 

of  sasines  on  ,  by  which  recorded  disposition  the  said  D.  was  infeft 

in  the  other  one-half  share  pro  indivUo  of  the  said  subjecte,  but  alvrays  with 
and  under  the  burdens  and  others  before  referred  to:  As  also  there  was 
presented  to  me  [a«  on  p.  366]. 

NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  TESTAMENTARY 
TRUSTEES,  TESTATOR  HAVING  SOLD  PART  OF  THE 
PROPERTY  [1868  Act,  a.  19,  Sched.  L] 

At  there  was,  on  behalf  of  A.,  B.,  and  (J.  [as  on  p.  366  to  end  of 

reeiial  of  di^Ksition] :  But  it  was  represented  to  me  that  the  said  D.  had  by 
diipositioa,  dated  ,  and  recoided  in  the  said  diviwon  of  the  geneml 

register  of  sasines  on  ,  disponed  the  following  part  of  the  said  subjects 

to  F.,  namely.  All  and  Whole  [detoribe  the  part  a»  in  F.'t  ditposUMn^ :  As  also 
there  was  presented  to  me  [proceed  at  on  p.  366]. 

NOTARIAL     INSTRUMENT     IN    FAVOUR    OF    TESTAMENTARY 
TRUSTEES— CONSOLIDATED  FEES  [1868  Act,  s.  19.  Sched.  L] 

At  there  were,  on  behalf  of  A.,  B.,  and  C,  and  the  survivors  and 

survivor  of  them,  as  trustees  and  trustee  of  the  late  D.,  acting  under  his  trust 
disposition  and  settlement  after  mentioned,  presented  to  me,  notary  public 
subscribing,  (first)  a  disposition  granted  by  E.  in  favour  of  the  said  D.,  dated 
,  and  recorded  in  the  division  of  the  general  register  of  sasiDes  for 
the  county  of  on  ,  by  which  recorded  disposition  the  said 

D.  was  infeft  in  the  dominium  dtTecium  or  estate  of  superiority  of  All  and 
Whole  [deaorihe  or  r^er  as  in  the  ditpositum],  but  always  with  and  under  the 
[hurdetu,  etc.]  specified  in  [tu  tn  the  disposition] ;  (second)  a  disposition  granted 
by  F.  in  favour  of  the  said  D.^  dated  ,  and  recorded  in  the  sud  division 

of  the  general  register  of  sasines  on  ,  by  whioh  recorded  disposition 

the  said  D.  was  infeft  in  All  and  Whole  ,  but  always  with  and  under 

[the  burdens,  etc.]  specified  in  [as  in  the  last  mentioned  disposition] ;  and  (third) 
a  minute  of  consolidation  granted  by  the  said  D.,  dated.  ,  and  recorded 

in  the  said  division  of  the  general  registAr  of  sasines  on  ,  by  which 

recorded  minute  of  consolidation  the  said  D.  consolidated  the  property  of  the 
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sud  lands  with  the  immediate  Buperiority  Uiereof,  being  the  two  feee  in  which 
he  was  infeft  under  the  said  two  diapoaitioos :  As  also  [jiroceed  Mtmp.  366]. 

Superiority  Title. — Of  course,  if  the  Buperioritj  title  ex  /aeie  eoabraced 
the  landa,  the  words  "  the  domittium  directum  or  estate  of  superiority  of"  will 
be  here  omitted. 

ChneraUy,  see  p.  351. 

NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  TESTAMENTARY 
TRUSTEES,  SUBJECT  TO  A  REAL  BURDEN  [1868  Act,  s.  19, 
Sohed.L] 

At  there  was,  od  behalf  of  A.,  presented  to  me,  notary  public 

subscribing,  a  dispositioD  granted  by  B.  tn  favour  of  C,  dated  , 

and  recorded  in  the  diTision  of  the  general  register  of  sasines  for  the  county 
of  OD  ,  by  whtcli  recorded  dispoBittoQ  the  said 

C.  was  infeft  in  All  and  Whole  \de»criplum  and  burdens  as  in  the  deed]: 
As  also  there  was  presented  to  me  an  extract  of  a  general  disposition  and 
settlement  granted  by  the  said  C,  dated  ,  and  registered  in  the 

Books  of  Council  and  Session  on  ,  by  which  general  disposition 

and  settlement  the  said  C.  disponed  to  the  said  A.  All  and  Sundry  the  whole 
herit&ble  estate  which  should  belong  to  him  at  the  time  of  his  death,  but 
always  with  and  under  the  real  burden  of  the  payment  to  D.  of  a  legacy  or 
sum  of  £  payable  at  the  term  of  ,  with  interest  thereafter 

at  the  rate  of  per  cent,  per  annum  [or  of  an  annuity  or  yearly  sum  of 
£  during  her  lifetime  after  his  death,  beginning  the  first  payment  at 

the  term  of  [tn«eri  terma  of  payment,  and  daute  at  to  iniereH,  if 

any],  and  it  was  by  the  said  general  disposition  and  settlement  directed 
[hkctj  direction  to  refer  to  real  burden  in  future  writs  and  irritant  and 
resolutive  dawee,  all  if  aitd  as  contained  in  the  Will]  :  Whereupon,  etc. 

As  to  the  efficacy  of  the  real  burden,  see  p.  492. 

Warrant  of  Regiatraiion. — No  warrant  is  required  on  behalf  of  D. 

NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  ASSUMED  TRUSTEES, 
THE  ORIGINAL  TRUSTEES  NOT  HAVING  TAKEN  INFEFT- 
MENT  [1868  Act,  b.  19,  Sohed.  L] 

At  there   was,   on  behalf  of  A.  and  B.  and  the  survivor  of 

them,  as  trustees  and  trustee  assumed  and  acting  under  the  trust  disposition 
and  settlement  of  C.  after  mentioned,  presented  to  me,  notary  public  sub- 
scribing, a  disposition  granted  by  D.  in  favour  of  the  said  C,  dated  , 
and  recorded  in  the  division  of  the  general  register  of  sasinea  for  the  county 
of  on  ,  by  which  recorded  disposition  the  said  C.  was  infeft  in 
All  and  Whole  [description  an-i  burdens  as  in  the  deed] :  As  also  there  was 
presented  to  me  an  extract  of  a  general  trust  disposition  and  settlement  granted 
by  the  said  C,  dated  ,  and  registered  in  the  Books  of  Council  and 
Session  on                ,  by  which  the  said  C.  conveyed  to  £,  and  F.  and  the 

24 
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Burrivor  of  iham  All  and  Sundi;  his  whole  heritable  luid  moveable  estate, 
but  in  trust  always  for  the  purposes  specified  in  the  said  trust  disposition  and 
settlement :  As  also  there  were  presented  to  me  the  following  writs  whereby 
the  said  A.  and  B.,  as  trustees  foresaid,  acquired  right,  nsmely  (first)  an 
extract  of  a  deed  of  assumption,  dated  ,   and   roistered   in   the 

Books  of  GouDcil  and  Session  on  ,  gruited  by  the  said  E.  and  F. 

as  trustees  foresaid,  by  which  they  assumed  the  said  A.  and  B.  as  trustees 
under  the  said  trust  disposition  and  settlement,  and  conveyed  to  themselves, 
the  said  K  and  F.,  and  to  the  said  A.  and  B.,  all  as  trustees  under  the  said 
trust  disposition  and  settlement,  and  the  survivors  and  survivor,  All  and  Sundry 
the  whole  trust  estate  and  effects,  heritable  and  moveable,  then  belonging  to 
them,  or  under  their  control,  as  trustees  foresaid ;  and  (second)  an  extract  of 
a  minnte  of  resignation  by  the  said  E.  and  F.  of  their  offices  as  trustees 
foresaid,  dated  ,   and  registered  in   the  Books  of  Council  and 

Ses^on  on  :  Whereupon,  etc. 


Narrative  of  Atsumption — If  desired,  the  narrative  of  the  deed  of  assump- 
tion may  be  shortened  as  follows :  an  extract  of  a  deed  of  assumption,  dated 
,  and  registered   in  on  ,  granted 

by  the  Sfud  E.  and  F.  in  favour  of  the  said  A.  and  B.,  containing  a  general 
conveyance  of  the  trust  estate  to  the  s^d  E.,  F.,  A.,  and  B.,  and  the  survivors 
and  survivor,  as  trustees  and  trustee  foresaid. 

Original  Trustees  dead. — If  the  original  trustees  have  died,  and  did  not 
resign,  then  (a)  "vrrits"  in  the  13th  line  will  be  altered  to  writ;  (6)  "first" 
in  the  14th  line  will  be  omitted;  and  (c)  instead  of  the  narrative  of  the 
production  of  a  minute  of  resignation,  the  following  will  be  inserted:  "and 
it  was  represented  to  me  that  the  said  E.  and  F.  are  now  dead " :  proof  is 
unnecessary. 

NOTARIAL  INSTRUMENT  WHERE  (1)  ONE  TRUSTEE  HAS 
PREDECEASED  THE  TESTATOR,  (2)  ANOTHER'S  APPOINT- 
MENT HAS  BEEN  RECALLED,  (3)  ONE  HAS  DECLINED. 
(4)  ONE  HAS  Rl'SIGNED,  AND  (5)  ONE  HAS  BEEN 
ASSUMED  [1668  Act,  s.  19,  Sched.  L] 

At  there  was,  on  behalf  of  A.  and   B.   and   the  survivor  of 

them,  as  trustees  and  trustee  acting  under  the  trust  disposition  and  settlement 
of  C.  after  mentioned  [as  on  p.  369] :  As  also  there  were  presented  to  me 
(first)  an  extract  of  a  general  trust  disposition  and  settlement  granted  by  the 
said  C-,  dated  ,  and  roistered  in  the  Books  of  Council  and  Session 

on  ,  by  which  the  said  C.   conveyed  to  the  said  A-,  and   to  E., 

who  predeceased  him,  F.,  whose  appointment  was  recalled  as  after  mentioned, 
Q.,  who  declined  office  as  after  mentioned,  and  H.,  who  has  resigned  office  as 
after  mentioned,  and  the  acceptors  or  acceptor  and  survivors  and  survivor  of 
them.  All  and  Sundry  his  whole  heritable  and  moveable  estate,  but  in  trust 
always  for  the  purposes  specified  in  the  said  general  trust  disposition  and 
settlement ;  (second)  an  extract  of  a  codicil  to,  and  registered  along  with,  the 
said  trust  disposition  and  settlement,  which  codicil   is  dated  ,    and 
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by  which  the  aaid  C.  revoked  the  appointment  of  the  scud  F.  as  one  of  his 
trustees ;  (third)  an  extract  of  a  minute  of  declinature,   dated  , 

and  registered  along  with  the  said  trust  disposition  and  settlement,  by  which 
the  B&id  G.  decliued  office  as  trustee  foresaid ;  (fourth)  an  extract  of  a  minute 
of  resignation,  dated  ,  and  registered  in  the  Books  of  Council  and 

Session  on  ,   by   which    the  said   H.   resigned  office  as  trustee 

foresaid  ;  and  (fifth)  an  extract  of  a  deed  of  assumptiou  granted  by  the  said 
A.,  as  then  sole  trustee  under  the  said  trust  disposition  and  settlement,  dated 
,  and  registered  in  the  Books  of  Council  and  Session  on 
,  by  which  the  said  A.  assumed  the  said  B.  as  a  trustee  under 
the  said  trust  disposition  and  settlement,  and  conveyed  to  himself,  the  said  A., 
and  the  said  B.,  as  trustees  under  the  said  trust  disposition  and  settlement,  and 
the  survivor  of  them,  All  and  Sundry  the  whole  trust  estate  and  effects, 
heritable  and  moveable,  then  belonging  to  him,  or  under  his  control,  as  trustee 
foresaid :  Whereupon,  etc. 

Proof, — It  is  not  necessary  that  proof  be  produced  to  the  notary  of  the 
fact  that  one  of  the  trustees  named  by  the  testator  predeceased  him.  Indeed, 
the  correct  view  would  appear  to  be  that  alt  that  must  be  proved  is  the  title  of 
the  person  on  whose  behalf  the  instrument  is  expede.  If  any  other  person  or 
persons  claim  office  as  oo-tmsteee,  it  lies  on  them  to  make  out  their  claim. 
On  this  view  it  would  not  strictly  be  necessary  to  prove  recal,  declinature,  or 
resignation. 

Notarial  Instedbbnts  in  favour  op  Testamkntaby  Tbdstkbs  or 
ExBCUToaa  without  ant  Convetanck  in  thbir  favour 

Under  sec.  46  of  the  1874  Act,  when  a  will  contains  a  direct 
bequest  of  heritt^  to  a  legatee,  and  also  names  trustees  or  executors, 
but  without  any  conveyance  in  their  favour,  titles  may  be  completed 
(1)  by  the  trustees  or  executors  "  as  il  the  bequest  bad  been  expressed 
to  be  in  favour  of  them  as  such  trustees  or  executors,"  and  as  such 
they  most  of  course  "hold,  administer,  and  dispose  of  such  lands  for 
the  purposes  of  such "  will ;  (2)  by  the  legatee,  if  "  the  completion 
of  such  title  shall  not  be  at  variance  with  the  purpoBes  or  directions  " 
of  the  wilL  Under  these  circumBtancea  the  proper  course,  from  a 
purchaser's  point  of  view,  is  to  have  one  or  other  title  completed,  and 
a  conveyance  by  the  trustees  wnd  the  l^tee.  Therefore  the  most 
complete  and  satisfactory  mode  of  completing  the  title,  when  there  is 
no  immediate  intention  of  selling,  is  by  a  notarial  instrument  in  favour 
of  the  trustees,  and  a  disposition  by  them  to  the  legatee ;  but  in  many 
cases  this  additional  expense  may  be  safely  avoided,  and  a  title  com- 
pleted simply  by  the  I^atee. 

It  will  be  observed  that  the  appointment  of  an  executor  will 
do ;  the  section  applies  only  to  cases  in  which  there  can  be  no  doubt 
that  the  testator  intended  the  vrill  to  carry  the  property  in  question, 
for  ez  hypothesi  he  has  made  an  express  bequest  of  it  to  a  l^atee.     On 
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the  other  hand,  it  goes  without  saying  that  the  sppoiutment  of  executors 
might  be  in  terms  so  reetrictive  as  to  exclude  the  operation  of  the 
BectioQ,  tJiough  what  would  be  sufficient  to  do  so  is  not  so  clear,  e.g.  an 
appointment  of  A.  as  "executor  ol  my  moveable  estate,"  or  of  "my 
moveable  estate  only." 

It  will  often  be  the  case  that  there  are  in  the  will  (1)  a  general 
disposition  to  the  trustees,  and  (2)  a  special  bequeet  of  a  house  to  a 
l^tee.  That  case  is  not  within  this  section.  The  trustees  will  then 
complete  title  as  ordinary  general  disponees. 

FORM  OF  INSTRUMENT  IN  FAVOUR  OF  TRUSTEES  OR 
EXECUTORS  UNDER  SEC.  46  OF  THE  1874  ACT 

[Presoit  digpontion  as  on  p.  369]  As  aleo  there  was  presented  to  me  an 
extract  of  a  general  trost  disposition  and  settlement  granted  by  the  aaid  D., 
and  dated  ,  and  registered  in  the  Books  of  Counoil  and  Session 

on  ,  by  which  general  trust  diBposition  and  settlement  the  said 

D.  bequeathed  to  X.  hie  house  in  Great  King  Street,  Edinburgh,'  which  it 
was  represented  to  me  was  the  subject  before  described,  and  he  thereby 
appointed  the  said  A.,  B.,  and  C.  to  be  his  trustees  and  executors  [or  trustees  or 
executors] :  Whereupon  this  inBtrument  is  taken  in  the  bands  of  , 

notary  public,  in  the  terms  of  the  Titles  to  Land  Consolidation  (Scotland)  Act, 
1868,  and  the  ConTeyanciog  (Scotland)  Act,  1874— In  witnees  whereof. 

1  Narrative  of  Begueit. — This  is  easential,  because  the  statute  mokes  the 
exiatenoe  of  the  bequest  the  condition  of  the  trustees  or  executors  completing 
title  without  conveyance ;  and  besides,  without  it,  there  would  be  nothing  to 
show  that  the  will  purported  to  deal  with  heritage.  The  description  of  the 
property  in  the  will  in  these  cases  will  often  be  in  popular  terms  as  here 


NOTARIAL  INSTRUMENTS  IN  FAVOUR  OF  A  SUBSTITUTE 
TRUSTEfc:  [1868  Act,  s.  19,  Sched.  L] 

1.  Webrb  thk  SuBBTiTnTB  Trustkb  takbs  as  an  Institdtb 
(1)  By  Predecease  of  firgt^named  Tru^ee 
At  there  was,  on  behalf  of  A.,  as  trustee  of  the  deceased  B. 

under  the  trust  disposition  and  settlement  after  mentioned,  presented  to  me, 
notary  public  subscribing,  a  disposition  granted  by  C.  in  favour  of  the 
said  B.,  dated  ,  and  recorded  in  the  division  of  the  general  register 

of  sasines  for  the  county  of  on  ,   by  which  recorded 

disposition  the  said  B.  was  mfeft  in  All  and  "Whole  [deecription  and  hwrderu  as 
in  the  digposiiion']  :  As  also  there  was  presented  to  me  an  extract  of  a  general 
trust  disposition  and  settlement  granted  by  the  said  B.,  dated  ,  and 

registered  in  the  Books  of  Council  and  Session  on  ,  by  which  general 

trust  disposition  and  settlement  the  said  B.  disponed  to  X.  (who,  it  was  repre- 
sented to  me,  predeceased  the  said  K),  whom  failing  to  the  said  A.,  as 
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trustee,  the  whole  heritable  estate  which  should  belong  to  him  at  his  death, 
but  that  in  trust  always  for  the  purposes  therein  mentioned ;  and  power  of 
sale  was  thereby  conferred  on  the  trustee :  Whereupon,  etc. 
(3)  By  Declinature  of  Jirri-named  Truttee 
[A»  above,  Ind  proceed]  by  which  general  trust  dispoBition  and  settlement 
the  said  B.  disponed  to  X.,  whom  failing  to  the  said  A.,  as  trustee,  the  whole 
heritable  estate  which  should  belong  to  him  at  his  death,  but  in  trust  alwaye 
for  the  purposes  therein  mentioned  ;  and  power  of  sale  was  thereby  conferred 
on  the  trustee :  As  also  there  was  presented  to  me  a  minute  of  declinature, 
written  on  the  extract  of  the  said  general  trust  disposition  and  settlement  [or 
written  on  the  said  general  trust  disposition  and  settlement,  and  registered 
therewith],  by  which  the  said  X.  declined  the  office  of  trustee  under  the 
said  general  trust  disposition  and  settlement :  Whereupon,  etc 

2.    WhBBB  the  SDBSTITOTB  TbITSTEB  takes  as  a  SuBSTmtTB   AFTER  THE 
FIU8T-NAHED  TbDBTEE 

[A*  above,  but  proceed]  by  which  general  trust  disposition  and  settlement 
the  said  B.  disponed  to  X.,  whom  failing  to  the  said  A.,  as  trusteee  in  succes- 
sion, the  whole  heritable  estate  which  should  belong  to  him  at  his  death,  but 
that  in  trust  always  for  the  purposes  therein  mentioned ;  and  power  of  sale 
was  thereby  conferred  on  the  trustee :  As  also  there  were  presented  to  me  the 
following  writs,  by  which  the  said  A.,  as  trustee  foresaid,  acquired  right, 
namely  (first)  minute  of  acceptance  by  the  said  X.,  written  on  the  extract  of 
the  said  general  trust  disposition  and  settlement  [or  writt«i  on  the  said  general 
trust  dispositiou  and  settlement,  and  registered  therewith],  by  which  the  said 
X.  accepted  office  as  trustee  foresaid ;  and  (second)  eztraot  decree  of  general 
service  granted  by  the  sheriff  of  ,   and  dated  at  on 

,  whereby  the  said  A.  was  served  as  nearest  lawful  heir  of  prorision 
in  general  in  trust  to  the  said  X.  under  and  by  virtue  of  the  said  general 
trust  disposition  and  settlement :  Whereupon,  etc. 

NeceesUyfoT  Servke. — It  is  here  assumed  that  X.,  the  first-named  trustee, 
accepted  office,  and  baa  died.  That  being  so,  it  is  submitted  that  A.  must 
serve'     In  the  form  above  it  is  assumed  that  X.  was  not  infeft. 

If  X.  wag  infeft,  A.'s  service  may  still  be  a  general  service,  but  the  form 
of  instrument  will  be  quite  different.  In  that  case,  however,  special  service 
recorded  will  be  cheaper. 

J(f  X,  resigned,  instead  of  dying,  he  should  grant  a  conveyance  to  the  new 
trustee :  declaratory  adjudication  is  an  alternative. 

NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  DIRECT  UFERENTER 
AND  FUR  UNDER  GENERAL  MORTIS  CAUSA   CONVEY- 
ANCE [1868  Act,  s.  19,  Sohed.  L] 
At  there  was,  on  behalf  of  A.  and  B.  for  their  respective  rights 

and  interests,  presented  to  me,  notary  public  subscribing,  a  disposition  granted 
by  D.  in  favour  of  C,  dated  ,  and  recorded  in  the  division  of  the 

■  But  Bee  EtrrU  Tn.  v.  Teaman'*  Tr*.,  18S8,  IG  B.  B20 ;  Inglis,  L.  P.,  in  Smith  v. 
WdOace,  1800,  8  H.  £04. 
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general  register  of  sasines  for  the  county  of  on  ,  b;  which 

recorded  diapoeitioii  the  said  G.  was  infeft  in  All  and  Whole  [deaeribe  or  refer 
as  in  di^Msition'],  but  always  [if  neeeMaary]  with  and  under  the  [Imrdeiu,  etc'] 
specified  in  :  As  also  there  was  presented  to  me  an  extract  of  a  will 

[or  at  the  ease  may  he\  granted  by  the  said  C,  dated  ,  aud  registered 

in  the  Books  of  Council  and  Session  on  ,  by  which  will  [or  ofhervsiti] 

the  said  C.  disponed  his  whole  estate,  heritable  and  moveable,  to  the  said  A. 
in  liferent  and  to  the  add  B.  in  fee :  Whereupon,  etc. 


NOTARIAL     INSTRUMENT     IN     FAVOUR     OF     DIRECT     AND 
ABSOLUTE   MORTIS    CAUSA   DISPONEE,    HE   BKING   UN- 
NAMED   AND    PROPERTY    INDEFINITE    [1868    Act,  s.    19, 
Sched.  L] 
At  there  was,  on  behalf  of  A.,  presented  to  me,  notary  public 

subscribing,  a  disposition  granted  by  B.  in  favour  of  C,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 
Edinburgh  on  ,  by  which  recorded  disposition  the  scud  C.  was 

infeft  in  All  and  Whole  [description  and  burdens  as  in  the  diapotilion\ :  Aa  also 
there  was  presented  to  me  an  extract  of  the  will  [or  other  name]  of  the  said 
C,  dated  ,  and  registered  in  the  Books  of  Council  and  Session 

on  ,  by  which  will  the  said  0.  made  a  provision  in  the  following 

terms :  "  I  leave  my  Edinburgh  house  to  my  brother,  whom  failing  to  hb  son," 
and  it  waa  represented  to  me  (first)  that  the  subjeotd  contained  in  the  said 
disposition  in  favour  of  the  said  C,  and  hereinbefore  described,  are  the  subjects 
referred  to  by  the  said  C.  in  his  said  will  as  his  "  Edinburgh  house,"  (second) 
that  his  only  brother  waa  D.,  {third)  that  the  said  D.  predeceased  the  said  C, 
and  (fourth)  that  the  only  son  of  the  said  D.  is  the  said  A. :  Whereupon,  etc. 

See  pp.  236,  361.  Many  questions  may  be  raised  as  to  A.'s  right ;  but 
assuming  them,  if  raised,  to  be  decided  in  bis  favour,  it  is  submitted  that 
his  title  is  duly  completed  under  the  above  instrument. 


NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  DIRECT  AND 
ABSOLUTE  MORTIS  CAUSA  DISPONEE  OF  RESIDUE 
ONLY  [1868  Act,  s.  19,  Sched.  L] 

At  there  was,  on  behalf  of  A.,  presented  to  me,  notary  public 

subscribing,  a  disposition  granted  by  B.  in  favour  of  C,  dated  , 

and  recorded  in  the  division  of  the  general  register  of  sasines  for  the  county 
of  on  ,  by  which  recorded  disposition  the  said  C.  was 

infeft  in  All  and  Whole  [d^cripiUm  and  burdent  as  in  the  dwpostfton] :  Aa 
also  there  was  presented  to  me  an  extract  of  a  trust  disposition  and  settlement 
granted  by  the  said  C,  dated  ,  and  registered  in  the  Books  of 

Council  and  Session  on  ,  by  which  trust  disposition  and  settlement 

the  said  C.  made  special  bequests  of  certain  parts  of  her  estate,  but  not 
including  the  stud  subjeota,  and  she  thereby  disponed  the  residue  of  her  estate^ 
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heritaUe  &nd  moveable,  to  the  said  A.,  which  residue  Accordingly  included  the 
said  subjects :  n^hereupoo,  etc. 

NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  ASSIGNED  OF 
GENERAL  DISPONEES  WHO  HAVE  NOT  TAKEN  INFEFT- 
MENT 

L  Grantsr  of  Grhbbal  Disposition  Infeft 
[1868  Act,  B.  19,  Sched.  L] 
At  there  was,  od  behalf  of  A.,  presented  to  me,  uot&ry  puUie 

subeoribing,  a  disposition  granted  b;  B.  in  favour  of  C,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  usines  for  the  county  of 
on  ,    by    which   recorded    diapoaition    the  said   C.    was 

iufeft  in  All  and  Whole  [deseripHon  and  bwiiens  as  in  digposition] :  Aa  also 
there  was  presented  to  me  an  extract  of  a  general  trust  disposition  and 
settlement  granted   by  the  said    C,   dated  ,   and  registered 

in  the   Books  of  Council    and   Session  on  ,  by   which  general 

trust  disposition  and  settlement  the  said  C  disponed  to  D.  and  E.,  as  tarustees, 
the  whole  heritable  estate  which  should  beloog  to  him  at  his  death,  but  that  in 
trust  for  the  purposes  therein  mentioned  :  As  also  there  was  presented  to  me 
a  general  diapoaition  granted  by  the  said  D.  and  K,  as  trustees  foresaid,  in 
favour  of  the  said  A.,  dated  ,   by  which  general  disposition  the 

said  D.  and  £.,  as  trustees  foresaid,  and  in  implement  of  the  directions  ooti- 
tained  iu  the  said  trust  disposition  and  settlement,  disponed  to  the  said  A. 
tlic  aholc  heritable  estate  which  belonged  to  them  as  trustees  foresud: 
Whereupon,  etc. 

2.  GitAHTBR  OP  General  Disposition  not  Infeft 
[1868  Act,  8.  17,  Sched.  J] 

At  there  was,  on  behalf  of  A.,  presented  to  me,  notary  public 

Huhecribing,  a  disposition  granted  by  B.  in  favour  of  C,  dated  ,  by 

which  disposition  the  said  B.  disponed  to  the  said  C.  All  and  Whole  [rfesert^tton 
imd  imrdent  aa  in  diepoeition'] :  As  also  there  were  presented  to  me  [proceed 
to  produce  (1)  C.'g  will,  and  (2)  the  ditposition  by  Q.'»  trwtees  to  A,,  as 
above]. 

Note. — There  may  be  oases  in  which  it  is  oonvenient  that  testamentary 
trustees,  instead  of  completing  title  in  their  own  persons,  should  convey  to  the 
beneficiary  and  allow  him  to  complete  his  own  title.  The  conveyance  in  these 
cases  may  quite  welt  be  a  simple  general  conveyance,  such  aa  is  contained  in 
an  ordinary  deed  of  assumption,  without  any  particular  description  of  the 
property.  The  above  are  forms  of  the  notarial  instruments  which  will  be 
ezpede  to  complete  the  beneficiary's  title,  according  as  the  testotor  was  or 
was  not  infeft. 

NOTAHIAL  IN8TRUMINT8  IN  FAVOUR  OF  GbNKRAL  DispONKKB, 

DNNAUED  BDT  CALLED  Afi  A   CLASS 

■  The   beet  example  of  this  class  of  cases  is  a  conveyance  to  the 

children  of  a  certain  person  or  of  a  certain  marriage.     The  first  point 
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iB  to  determine  that  the  children  are  really  institutea  or  disponees,  and 
not  Bubatitutes  or  heira.  If  they  are  heirs,'  they  will  require  to  complete 
title  by  service.  Then,  if  they  are  disponeee,  and  if  their  title  is  a 
special  disposition,  they  will  be  able  to  take  infeftment  de  piano  (see 
p.  235).  But  if  the  title  is  a  general  disposition,  they  must  proceed  by 
way  of  notarial  instrument.  But  while  it  is  thought  to  be  clear  that 
this  is  a  correct  statement,  still  in  view  of  MacdougalPs  caee^  it  is 
probable  that  a  purchaser  will  require  a  general  service  to  the  fiduciary 
fiar  in  all  cases.  There  appears  no  authority  for  requiring  the  service 
to  be  set  out  in  the  instrument,  and  it  may  as  well  be  obtained  after  as 
before  the  recording  of  the  instrument,  but  it  \a  recommended  that  it 
be  obtained  before  and  set  out  in  the  instrument. 

It  goes  without  saying  that  in  these  cases  it  is  necessary  to  determine 
the  question  of  vesting  as  affecting  the  right  (p.  227). 

Then,  even  though  the  children  take  as  dlsponees,  it  may  happen 
that  one  or  some  of  them  have  died.  In  that  case  the  shares  of  the 
deceased  children  must  be  traced  throt^h  them  either  by  testate  or 
intestate  succession,. — deed,  will,  or  service.  Where  the  children  take 
as  heirs,  nothing  vests  till  survivance,  but  &ie  issue  of  a  predeceasing 
child  may  take  by  representation. 


I.  WHERE  THE  CHILDREN  WHO  TAKE  SHARES  ARE  ALL 
ALIVE  WHEN  THE  TITLE  IS  COMPLETED  [1868  Aot,  b.  19, 
Sobed.  L] 

(I)  Immediate   Veding 
At  there  vaa,  on  behalf  of  C,  D.,  and  E.,  the  children  of  the 

deceased  B.,  presented  to  me,  notary  public  aubscribing,  a  disposition  granted 
by  F.  in  favour  of  the  dov  deceased  A.,  dated  ,  and  recorded  in  the 

diviuon  of  the  general  regiater  of  sasines  for  the  county  of  on 

,  by  which  recorded  disposition  the  atud  A.  was  infeft  in  All  and 
Whole  [description  and  burdens  as  in  the  dt^osition] :  As  also  there  was 
presented  to  me  an  extract  of  a  general  disposition  and  settlement  granted  by 
the  said  A.,  dated  ,  and  registered  in  the  Books  of  Council  and  Session 

on  ,  by  which  disposition  and  settlement  the  said  A.  disponed  the 

whole  heritable  estate  whioh  should  belong  to  him  at  his  death  to  B.,  in  life- 
rent for  her  liferent  use  only,*  and  to  her  children  in  fee :  As  also  there  was 
presented  to  me  an  extract  of  a  general  service  of  the  said  C,  D.,  and  E.,  as 
heirs  of  provision  in  general  to  the  said  B.  under  the  eaid  general  dispoation 
and  settlement,  which  service  was  espede  before  the  sheriff  of  ,  and 

is  dated  and  extracted  on  :  Whereupon,  etc 

AUemaiim. — If  no  service  at  date  of  instrument,  it  may  run  after  "  in  fee," 
— and  it  was  represented  to  me  {first)  that  the  said  B.  is  now  dead,  (second) 
that  the  said  C,  D.,  and  E.  are  all  children  of  the  said  B.,  and  (third)  that 
>  1900,  S  F.  SO. 
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the;  &re  the  011I7  children  she  ever  had,  (add  if  it  be  the  ease)  except  ooe 
child,  G.,  who  predeceased  the  said  A.  without  leaving  iesue'':  Where- 
upon, etc. 

Facts. — A.,  the  testator,  was  infeft.  He  made  a  will  in  favour  of  B.,  in 
liferent  ontj,  and  her  children  in  fee.  A.  and  B.  both  dead.  B.  had  four 
children,  C,  D.,  E.,  and  G.,  but  as  O.  predeceased  the  testator,  he  tokee  no 
Bhare.** 

*  Liferent  otUy. — It  will  be  remembered  that,  in  the  absence  of  some 
tazative  word,  B.  would  probably  have  the  fee,  so  that  at  best  the  children 
would  be  heirs, — if  they  took  at  all. 

''  O.'s  iisue  might  or  might  not  take  if  they  existed  and  survived  the 
testator,  according  as  the  circumstances  are  or  are  not  such  as  to  permit  of 
the  operation  of  the  conditio  ti  sine  liberis. 

(2)  Podponed   Veslittg 

[As  in  lafft  form,  to  "  liferent  use  only,"  and  proceed^  and  to  such  of  her 
children  as  ahould  survive  her  in  fee :  As  also  tliere  was  presented  to  me  an 
extract  of  a  general  service,  etc. 

Alternative. — If  no  service  at  date  of  instrument,  say  after  "in  fee,"  and 
it  was  represented  to  me  (first)  that  the  said  B.  is  dead,  (second)  that  the 
said  C,  D.,  and  K  are  all  children  of  the  said  B.,  and  (third)  that  they  are 
the  only  children  she  had  who  survived  her,  her  only  other  child,  G.,  having 
predeceased  her  without  leaving  issue  :  Whereupon,  etc. 

Facts. — A.,  the  testator,  was  infeft.  He  made  a  will  in  favour  of  B.  in 
liferent  only,  and  such  of  her  children  as  should  survive  her  in  fee.     A.  and 

B.  both  dead.  B.  had  four  children,  C,  D.,  £.,  and  G. ;  but  as  there  was  no 
vesting  till  B.'s  death,  and  G.  predeceased  B.,  G.  took  no  share. 

n.    WHERE   THE   CHILDREN   WHO   TAKE   SHARES   ARE   NOT 
ALL  IN  LIFE  WHEN  THE  TITLE  IS  MADE  UP  [1868  Act, 
s.  17.  Sched.  J] 
At  there  was,  on  behalf  of  A.  and  B.,  children  of  the  deceased 

C,  and  each  entitled  as  after  mentioned  to  one-half  j^ro  indiviso  of  the  subjects 
after  described,  presented  to  me,  notary  public  subscribing,  a  disposition 
granted  by  D.,  and  dated  *  ,  by  which  disposition  the  said  D. 
disponed  to  the  said  G.  in  liferent  only,  and  her  children  in  fee,  heritably  and 
irredeemably,  AH  and  Whole  [description  and  burdens  as  in  the  disposition]  : 
And  it  was  represented  to  me  (first)  that  the  said  C.  is  dead,  (second)  that 
the  only  children  she  ever  had  were  the  said  A.  and  B.  and  X.  and  T.,  and 
that  they  all  were  in  life  at,  or  were  bom  after,  the  date  of  the  said  disposition* : 
As  also  there  was  presented  to  me  an  extract  decree  of  general  service  by  the 
sheriff  of  ,  dated  at  on  ,  by  which  the  said 
A.  was  served  nearest  and  lawful  heir  in  general  of  the  said  X. :  As  ^so  there 
was  presented  to  me  an  extract  of  a  general  disposition  and  settlement  granted 
by  ttie  scud  Y.,  now  deceased,  dated               ,  and  registered  in  the  Books 
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of  Council   and   Seeaion   on  ,   hy   which   general   diaposition  and 

settlement  the  said  ¥.  disponed  to  the  said  B.  the  whole  meaDS  and  estate, 
heritable  and  moveable,  which  should  belong  to  him  at  his  death :  Where- 
upon, eto. 

Facts. — Mer  vivos  special  disposition  by  D.  to  C.  in  liferent  only,  and 
her  children  in  fee.  C,  now  dead,  had  (oar  children,  A^  B.,  X.,  and  Y. 
They  were  all  in  life  at,  or  bom  after,  the  date  of  the  disposition.  Therefore 
each  took  a  vested  right  to  one-fourth.  X.  died.  A.  is  his  heir  and  has 
obtained  a  general  service  as  such.  This  gives  A.  his  own  original  ^  and  X.'s 
J  =  J.  Y.  died,  leaving  a  will  in  favour  of  B.  This  gives  B.  his  own  original 
iand  Y.'8i  =  j. 

The  disposition  by  D.  being  special,  and  A.  aud  B.  being  di»ponee»,  they  could 
record  de  piano.  But  that  is  only  as  r^aida  their  own  original  one-fourths 
respectively ;  and  as  a  notarial  inatnuuent  is  necessary  to  complete  title  to  their 
derivative  fourths,  it  is  better  and  cheaper  to  use  it  for  all  the  shares. 

^  Prior  Infeftmeni. — Even  if  the  disposition  was  recorded  so  as  to  feudalise 
a  fiduciary  fee  in  C,  that,  it  is  submitted,  is  no  reason  why  this  form  of  title 
should  not  be  adopted.     See  p.  232. 

^  Vesting. — In  the  case  supposed,  no  child  who  had  died  before  the  date  of 
the  grant,  i.e.  I^e  disposition,  could  take  any  share.  Probably  the  date  for  the 
purpose  would  be  the  dat«  of  delivery. 

Derivative  Skaretf.~Th%  uliares  of  X.  and  Y.  will  be  liable  for  their  debts, 
and  there  will  be  Government  duties  on  the  devolutions  from  them. 

III.  WHERE  THE  CHILDKEN  COMPLETE  TITLE  DURING  LIFE- 
TIME OF  PARENT  {LIFERENT  TITLE  BEING  COMPLETED 
IN  SAME  INSTRUMENT)  [1868  Act,  s.  19,  Sohed.  L] 

At  there  was,  on  behalf  of  (first)  A.,  and  (second)  B.  and  C,  all 

for  their  respective  rights  and  interests,  presented  to  me,  notary  public  sub- 
scribing, a  disposition  granted  by  D.  in  favour  of  E.,  dated  ,  and 
recorded  in  the  division  of  the  general  register  of  sasines  for  on 
,  by  which  recorded  disposition  the  said  E.  was  infeft  in  All  and 
Whole  [deecription  and  burdens  an  in  dit^gitioa] :  As  also  there  was  presented 
to  me  an  extract  of  a  general  disposition  aud  settlement  granted  by  the  said  E. 
now  deceased,  dated  ,  and  registered  in  the  Books  of  Council  and 
Session  on  ,  by  which  general  disposition  and  settlement  ^e  said 
E.  disponed  to  the  s£ud  A.  in  liferent  for  her  liferent  use  allenarly,  and  to  her 
children  in  fee,  the  whole  heritable  eetate  which  should  belong  to  him  at  his 
death,  and  it  was  represented  to  me  (first)  that  the  said  B.  and  C.  are  children  of 
the  said  A.,  and  (second)  that  they  are  the  only  children  she  has  ever  bad  \or 
are  her  only  children  who  were  in  life  at  the  death  of  the  said  K,  her  only 
other  child,  F.,  having  predeceased  him  without  leaving  issue]:  Whereupon,  eto. 

FAors. — £.,  the  testator,  was  infeft.  He  left  a  will  in  favour  of  A.,  in  life- 
rent only,  and  her  children  in  fee.  E.  is  dead.  A.  is  alive.  She  has  had 
three  oldldren.  B.,  C,  and  F.     F.  predeceased  K  without  issue. 
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Furiker  Itsue. — The  special  point  here  is  th&t  A.  nuty  yet  have  more 
ctuldron.    These  may  be  entitled  to  share. 

NOTABIAL  IHSTRUMRNTS  IN   f  ATOUR  OF  TRUSTUS  ON 

Skqukbtrated  Estates 

Completion  of  Title  uimeceseary. — Assuming  that  the  bankrupt 
was  infeft,  it  is  not  necessary  for  the  truatee  to  niake  up  any  title  to 
enable  him  to  deal  with  the  estate.  The  Bankruptcy  Act  (&  105) 
provides  that 

the  trustee  may,  vithout  making  up  a  feudal  title  in  hia  pereoo,  and  without 
concurrence  of  the  bankrupt,  grant  oonveyaoces  of  the  heritable  estate  belong- 
ing to  the  bankrupt  ....  which  conveyances  shall  be  as  eflfectual  to  the 
purchaser  as  if  they  had  been  granted  by  the  bankrupt  with  concurrence  of 
the  trustee. 

But  if  the  bankrupt's  title  was  not  completed,  it  will  be  the 
trustee's  duty  to  complete  a  title. 

And  further,  and  specially,  it  may  be  desired  to  complete  the 
trustee's  title  for  the  purpose  of  competition  with  righte  granted  by 
the  bankrupt  This  takes  two  forms:  (1)  the  bankrupt  may  have 
granted  securitiee  over  the  property  when  he  himself  was  not  infeft, 
and  his  title  may  never  have  been  completed ;  (2)  though  his  title  was 
completed,  the  securities  granted  by  him  may  not  have  been  put  on 
record,  or  may  have  been  invaUdly  recorded.  In  each  of  these  cases 
the  purpose  of  completing  the  imaiee's  title  is  to  cut  out  the  securities. 
In  the  first  case,  the  completion  of  the  bankrupt's  title  would  validate 
the  securitieB  by  accretion,^  which  is  prevented  by  completing  the  title 
of  the  trustee.  In  the  second  case,  if  the  trustee  completes  his  own 
title  before  the  securities  are  duly  recorded,  their  subsequent  r^istration 
will  come  too  lata    But  as  to  heritable  securities,  see  p.  570. 

Firm  and  Partoers. — If  it  is  the  case  of  a  sequestration  of  a 
firm  and  partners,  as  such  and  as  individuals,  and  the  same  person  is 
trustee  on  all  the  estates,  care  will  be  taken  to  make  up  the  title  in 
his  favour  as  trustee  on  the  proper  estate.  Thus,  if  the  property 
beloziged  to  one  of  the  partners,  the  title  will  be  made  up  in  his  favour 
S8  trustee  on  the  estate  of  that  partner  only,  and  not  as  trustee  on  all 
the  estates.    The  estates  must  be  kept  separate. 

Effect  of  Notarial  Instrument.— The  1868  Act  (s,  25)  declares— 
on  such  notarial  inBtrument  ....  being  so  recorded,  the  trustee  ....  shall  be 
held  to  be  in  all  respecte  in  the  same  position  as  if  the  bankrupt  ....  or  any 
previous  trustee  ....  had  granted  a  conveyance  of  the  lands  contained  in  the 
notarial  instrument  in  favour  of  such  trustee  ....  and  as  if  such  conveyance 
had  been  recorded,  or  followed  by  an  instrument  of  sasine  or  notarial  instru- 
ment in  favour  of  suoh  trustee  ....  duly  expede  and  recorded, 
'  But  s«e  foobiat«,  p.  4G0. 
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Three  cases  may  be  distiBguished : — 

(1)  Previous  trustee  infeft  This  is  quite  clear.  The  notarial 
iuatrument  is  equal  to  a  oonveyance  by  him  to  the  new  trustee,  duly 
recorded. 

(2)  Bankrupt  infeft;  no  previous  trustee,  or  previous  trustee  not 
infeft.  This  also  is  clear.  The  notarial  instrument  is  equal  to  a  con- 
veyance by  the  bankrupt  to  the  trustee  duly  recorded.  All  right  of  the 
prior  trustee  if  any  is  vested  in  the  new  trustee,  who  is  quite  entitled  to 
take  a  feudal  title  in  this  way. 

(3)  Bankrupt  noi  infeft.  The  words  of  the  section,  as  quoted  above, 
are  not  well  adapted  to  meet  this  case.  There  is  no  difficulty  about  the 
form  of  the  instrument  There  must  be  specified, "  the  title  by  which 
such  lands  are  held  by  the  bankrupt"  (s.  25);  Sched.  O  (lands)  refers 
to  "  the  title  or  series  of  titles " ;  and  Sched.  LL  (securities)  provides 
foi  deduction  of  title.  But  then  the  section  makes  the  instrument 
equivalent  to  a  conveyance  by  the  bankrupt  recorded,  which  would 
not  give  a  title  if  the  bankrupt  was  not  infeft ;  and,  accordingly,  it  has 
been  suggested  that  if  the  bankrupt  was  not  infeft,  the  trustee  must 
resort  te  declaratory  adjudication.  But  it  is  submitted  that  this  is 
erroneous.  For  there  are  added  the  words,  "or  notarial  instrument 
duli/  ea^Kde  and  recorded."  This  may  easily  be  read  to  mean  not 
merely  an  instrument  proceeding  upon  a  supposed  disposition  by  the 
bankrupt  by  itself  alone,  but  in  proper  form  upon  all  the  writs,  startii^ 
from  the  last  infeftment.  Alternatively  the  trustee  may  have  a  notarial 
instrument  as  an  ass^ee  of  an  unfeudalised  special  disponee  under 
1868  Act,  s.  17,  Sch.  J;  Bankruptcy  Aot,  1856,  &  102  (2);  and  the  two 
forms  will  be  found  to  be  indistinguishable. 

Trustee  in  Oessio. — At  least  as  regards  irredeemable  rights  tmstees 
under  cessio  proceedings  are  in  a  different  position,  in  point  of  title,  from 
trustees  in  sequestrations.  Unless  and  until  the  trustee  obtains  a  dis- 
position omnium  ionorum,  be  has  no  title  to  heritable  estate  (Debtors 
(Scotland)  Act,  1880,  s.  9  (5)  ) ;  and  to  enable  him  to  convey  and  give  a 
warrant  for  de  piano  infeftment,  he  must  complete  his  title.  As  to 
heritable  securities,  see  p.  670. 


NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  TRUSTEE  IN 
SEQUESTRATION— BANKRUPT  INFEFT  [1868  Act,  s.  25, 
Sohed.  0] 

At  there  was,  on  behalf  of  A.,  truBtee  on  the  sequestrated 

estate  of  B.,  presented  to  me,  notary  public  subeoribmg,  a  disposition  gnoted 
by  C.  in  favour  of  the  said  B.,  dated  ,  and  recorded  in  the  divisioQ 

of  the  general  r^pster  of  aaaines  for  the  county  of  on  ,  by 

which  recorded  disposition  the  said  B.  was  infeft  in  All  and  Whole  [dweriie  or 
T^er  as  in  the  diepotitioa],  but  [if  neceaary]  with  and  under  the  {purdau,  etc] 


j,t.zed_,CjOO<^IC 


TRUSTEES   IN  CBSSIO  381 

spedfled  in  :  Ab  also  there  was  preuated  to  me  ui  extract  act 

And  warrant  of  confinnation  in  favour  of  the  said  A.  granted  hj  the 
Bheriff  of  ,  and  dated  at  on  ,  whereby  it  was 

eyidenced  that  the  whole  estates  and  effects,  heritable  and  moveable  and  real 
and  peiBOnal,  wherever  sitoated,  of  the  said  B.  were  transferred  to  the  sud  A. 
as  trustee  foresaid :  Whereupon,  eto. 


THE  SAME,  BANKRUPT  NOT  INFEFT 

At  there  was,  on  behalf  of  A.,  trustee  on  the  sequeetrated  estate 

of  B.,  presented  to  me,  notaiy  public  subecribing,  a  digpoaition  granted  bj  G. 
in  fiiTour  of  the  said  B.,  dated  ,  by  which  the  said  C.  disponed  to  the 

said  B,,  All  and  Whole  [desaribe  or  refer  as  in  the  disposition],  but  always  with 
and  under  [refer  to  burdens  as  in  the  dispositum]  :  Ab  also  there  was  presented 
to  me  an  extract  act  and  warrant  of  confirmation  in  favour  of  the  sud  A.  as 
trustee  foresaid,  granted  by  the  sheriff  of  ,  and  dated  at 

on  ,  whereby  it  was  evidenced  that  the  whole  estates  and  effects, 

heritable  and  moveable  and  real  and  personal,  wherever  situated,  of  the  said 
B.  were  transferred  to  the  said  A,  aa  trustee  foresaid :  Whereupon,  etc. 


NOTAKUL  INSTRUMENT  IN  FAVOUR  OF  TRUSTEE  IN  CESSIO 
FOLLOWING  ON  DISPOSITION  OMNIUM  BONORUM  [1868 
Act,  B.  19,  Sched.  L] 

At  there  was,  on  behalf  of  A.,  trustee  for  the  creditors  of  B., 

acting  under  decree  of  cessio  and  disposition  omnium  bonorum  after  mentioned, 
presented  to  me,  notary  public  8ut)ecrtbing,  a  disposition  granted  by  G.  in 
favour  of  the  said  B.,  dated  ,  and  recorded  in  the  division  of  the 

general  raster  of  sasines  for  on  ,  by  which  recorded 

disposition  the  said  B.  was  infeft  in  All  and  Whole  [describe  or  refer  as  in  the 
disposition],  but  [if  necessary]  with  and  under  the  [burdens,  etc.]  specified  in 
:  As  also  there  were  presented  to  me  (first)  a  decree  of  cessio 
granted  by  the  sheriff  of  ,  dated  at  on  ,  by  which 

the  said  B.  was  decerned  to  execute  a  disposition  omnium  bonorum  in  favour 
of  the  said  A.  as  trustee  for  behoof  of  the  creditors  of  the  s^d  B.,  and  (second) 
a  disposition  omnium  bonorum  granted  by  the  said  B.  in  implement  of  the 
said  decree  in  favour  of  the  said  A.  as  trustee  for  the  creditors  of  the  said  B., 
whereby  the  sud  B.  disponed  to  the  said  A.,  as  trustee  foresaid,  his  whole 
estate  and  effects,  heritable  and  moveable :  Whereupon,  etc. 

Bankng}t  not  Inffft. — In  that  case  make  alterations  as  above. 

Special  Disposition. — There  appears  no  reason  why,  if  the  bankrupt  is 
willing,  there  should  not  be  added  a  special  disposition  after  the  general  words 
in  the  disposition  omnium  bonorum.  In  that  case  the  deed  might  be  recorded 
de  piano,  assuming  the  bankrupt  to  be  infeft.  This  would  be  most  useful  where 
the  estate  embraced  several  separate  heritable  properties,  in  which  case,  how- 
ever, cessio  would  be  hardly  appropriate. 
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NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  TRUSTEE  FOR 
BEHOOF  OF  CREDITORS  [1868  Act,  a.  19,  Sched.  L] 

At  there  was,  on  behalf  of  A.,  aa  trustee  for  behoof  of  the 

creditors  of  B.  under  the  trust  deed  after  mentioned,  presented  to  me,  notary 
public  subscribing,  a  disposition  granted  by  C.  in  favour  of  the  said  B.,  dated 
,  and  recorded  in  the  division  of  the  general  register  of  sasines  for 
the  county  of  on  ,  by  which  recorded  disposition  the  said 

B.  was  infeft  in  All  and  Whole  [describe  or  refer  as  in  disposition],  but  [if 
aeeesmry]  with  and  under  the  [fmrdetts,  etc.']  specified  in  :  Aa  also 

there  was  presented  to  me  an  extract  of  a  trust  deed  granted  by  the  said  K  in 
favour  of  Uie  stud  A,  as  trustee  foresaid,  dated  ,  and  registered  in  the 

Books  of  Council  and  Session  on  ,  by  which  trust  deed  the  said  B. 

disponed  to  the  said  A.,  as  trustee  foresaid.  All  and  Sundry  his  (the  said  B.'s) 
whole  heritable  estate,  and  power  of  sale  was  thereby  conferred  on  the  said  A. : 
Whereupon,  etc 

NoTB. — This  is  simply  an  ordinary  instrument  in  favour  of  a  general  dis- 
ponee,  but  it  is  convenient  to  introduce  it  here.  If  the  debtor  is  not  infeft, 
alter  as  on  p.  366. 

Notarial  Inbtbumknts  dj  favour  op  Liquidators  of  Joint 
Stock  Companies 

Oompletton  of  Title  umiecesBary. — It  is  not  necessary  for  the 
liquidator  to  make  up  any  title  to  enable  him,  ao  far  as  title  ia  concerned, 
to  deal  with  the  estate,  assuming  that  the  company  waa  infeft.  The 
estate  ia  not  vested  in  the  liquidator^;  the  theory  is  that  he  exercises 
the  company's  powers  as  by  a  mandate.  Thua  aec  95  of  the  1862  Act 
enables  an  official  liquidator  (subject  as  mentioned  below)  "  to  execute 
in  name  of  the  company  all  deeds  .  .  .  .,  and  for  that  purpose  to  uae, 
when  necesaary,  the  company's  seal,"  and  sec  133  gives  the  same  power 
to  voluntary  liquidators.  As  to  completion  of  the  liquidator's  title  in 
order  to  cut  out  preferences,  see  p.  379  in  the  case  of  trustees  in 
Bequestratioue. 

Deeds  by  Liquidator  infefb. — If  the  liquidator  does  complete  a 
title,  it  wUl  be  well,  if  not  neceaaary,  that  any  deed  afterwards  granted 
by  him  should  run  not  only  in  name  of  the  company,  but  also  in  his 
own  name  aa  liquidator ;  thus :  "  We,  the  Y.  Company  Limited,  etc.,  in 
liquidation,  and  I,  A.,  liquidator  thereof."  As  to  the  liquidator's  powers, 
see  p.  301. 

What  to  be  produced. — All  that  the  section  of  the  1868  Act 
(a.  25)  and  the  relative  schedules  (0  and  LL)  direct  to  be  produced  is 
the  appointment  of  the  liquidator,  and  therefore  there  can  be  no  doubt 
that  it  is  strictly  not  necessary  to  produce  or  set  out  the  resolution  as 

i   Clark  y.    Wal   Caider  (HI  Co., 
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to  winding  up.  The  appointment  of  liquidator  may  be  by  the  same 
resolution  oi  by  another,  but  even  in  the  former  case  only  the  part 
relating  to  the  appointment  need  be  set  forth.  The  other  part,  how- 
ever,  is  bo  ehort  that  many  may  prefer  to  include  it  also,  or  the  sepa- 
rate winding  up  resolution,  as  the  case  may  be. 

Effect  of  Notarial  Iiisirument. — See  the  same  matter  treated  with 
reference  to  trustees  in  sequestrations,  pp.  379-80. 

NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  LIQUIDATOR, 
COMPANY  INFEFT  [1868  Act,  s.  25,  Sohed.  0] 

1.   JumoUL    LiQiritlATION 

At  there  was,  on  behalf  of  A.,  as  liquidator  for  winding  up  the 

X.  Company  Limited,  incorporated  under  the  Compatiiee  Act,  1862  to  , 

and  having  their  registered  office  at  ,  presented  to  me,  notary  public 

BobecribiDg,  a  disposition  granted  by  B.  in  fovour  of  the  said  X.  Company 
Ltd.,  dated  ,  and  recorded  in  the  division  of  the  general  register  of 

saaiues  for  the  county  of  on  ,  by  which  recorded  dispoei- 

tion  the  said  X.  Company  Ltd.  were  infeft  in  All  and  Whole  [descriptioa  or 
rejeretiee],  but  always  [if  neeeatary]  with  and  under  the  [burderts,  etc]  specified 
in  :  As  also  there  was  presented  to  me  an  extract  of  an  act  and 

decree  of  the  Lords  of  Council  and  Session,  dated  ,  and  extisoted 

,  by  which  it  was  ordered  that  the  said  X.  Company  Ltd.  be  wound 
up,  and  the  said  A.  was  appointed  liquidator,  and  the  Court  thereby  declared 
that  the  said  A.  might  exercise  any  of  the  powers  specified  in  sec.  96  of  the 
Companies  Act,  1863,  without  the  sanction  or  intervention  of  the  Court: 
Whereupon,  etc. 

2,  VoLUNTAB?  Liquidation 

[Ag  in  prsoiovs  form,  but  proceed]  As  also  there  were  presented  to  me 
(first)  a  minute  of  an  extraordinary  general  meeting  of  the  said  company,  held 
at  on  ,  containing  a  resolution  of  the  said  company  passed 

at  the  said  meeting,  by  which  it  was  resolved  that  the  company  be  wound  up 
voluntarily,  and  that  the  said  A.  be,  and  he  was  thereby,  appointed  liquidator ; 
tatd  (second)  a  minute  of  another  extraordinary  general  meeting  of  the  said 
company,  held  at  on  ,  containing  the  resolution  passed  at 

the  said  previous  meeting,  which  was  thereby  confinned  :  Whereupon,  etc, 

NoTB. — The  necessary  changes  will  be  made  according  as  the  resolution 
is  (1)  an  ordinary  resolution  under  subsec.  1  of  the  129  sec  of  the  Companies 
Act,  1862,  or  (2)  an  extraordinary  resolution  under  subsec.  3. 

NOTARIAL  INSTROMENT  IN  FAVOUR  OF  LIQUIDATOR, 
COMPANY  NOT  INFEFT  [1868  Act,  s.  25,  Sched.  0] 

At  there  was,  on  behalf  of  A.,  as  liquidator  for  winding  up  the 

X.    Company  Ltd.,  incorporated  under  the  Companies  Acts,  1862  to  , 

and  having  their  registered  office  at  ,  presented  to  me,  notary  public 
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subscribiDg,  a  diaposition  granted  bj  B.  in  favour  of  ihesaid  X  Company  Ltd., 
dated  ,  by  which  the  said  B.  disponed  to  the  aud  X.  Compau;  Ltd. 

All  and  Whole  [description  or  re/erenae],  but  always  with  and  under  ; 

As  also  there  was  presented  to  me  [liquidator's  appoinimenf] ;  Whereupon,  etc. 

NoTAUiAL  Instruments  on  Assignations  or  IThkbcoboed  Cohtetahces 

NOTARIAL  INSTRtJMENT  TO  BE  RECORDED  ALONG  WITH 
THE  DISPOSITION  [COMPLETING  THE  TITLE  OF  B.,  THE 
ASSIGNEE,  UNDER  SECOND  FORM  ON  p.  346]  [1868  Act, 
8.  23,  Sched.  N] 

At  there  was,  on  behalf  of  B.,  preaented  to  me,  notAiy  public 

subsoribing,  a  disposition  granted  by  C.  and  dated  ,  by  which  disposi- 

tion the  aaid  C.  conveyed  to  D,  All  and  Whole  the  lands  of  X.  as  therein 
described  [or,  the  house  1  King  Street,  Ediuburgh,  as  therein  described;  or, 
the  house  being  the  eastmoet  house  ou  tbe  third  flat  above  the  street  flat  of 
the  tenement  1  Queen  Street,  Edinburgh,  as  therein  deeoribed],  and  which 
disposition  is  to  be  recorded  along  with  this  instrument :  As  also  there  were 
presented  to  me  the  following  writs  by  which  the  said  B.  acquired  right  to  the 
said  disposition,  namely,  (first)  aasignation  by  the  said  D.  to  E.,  dated  , 

(second)  assignation  by  the  said  E.  to  A.,  dated  ,  and  (third) 

assignation  by  the  said  A.  to  the  said  R,  dated  :  Whereupon,  etc. 

To  feudalise. — Kecord  (1)  the  diflpomtion,  and  (2)  thia  instrument ; 
but  not  the  assignations. 

A  warrant  will  be  put  on  each  of  the  disposition  and  notarial  instni- 
ment>    On  the  former  it  will  run  (1868  Act,  Sched.  H  2)  :— 

Register  on  behalf  of  B.  \of  couree  deeigwd]  in  tbe  register  of  the  county 
of  ,    along   with  the  notarial  instrument  docqueted    with   reference 

hereto. 

The  notarial  instrument  will  be  docqueted  thus  (1868  Act,  Sched. 
N,  note) : 

Docqueted  with  reference  to  warrant  of  registration  on  behalf  of  the  said 
B.  written  on  the  said  disposition. 

"  Signed  by  the  person  or  his  agent  or  agents  signing  the  warrant." 

NOTARIAL  INSTRUMENT  TO  BE  RECORDED  ALONE  (COM- 
PLETING THE  TITLE  OF  B.,  THE  ASSIGNEE,  UNDER 
SECOND  FORM  ON  p.  346)  [1868  Act,  s.  23,  Sohed.  J] 

At  there  was,  on  behalf  of  B.,  presented  to  me,  notary  public 

subscribing,   a  disposition  granted   by  C.  and  dated  ,  by  which 

disposition  the  eaid  C.  disponed  to  D.,  and  his  heirs  and  assignees,  heritably 
and  irredeemably.  All  and  Whole  [description  and  r^erenee  to  burdens  as  in 
the  di^/mtion] :  As  also  there  were  presented  to  me  the  following  writs  by 
which  the  said  B.  acquired  right,  namely,  (first)  assignation  by  the  said  D.  to 
>  See  p.  344. 
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E.,  dated  ,  (seoond)  ftSBignation  b;  the  said  E.  to  A.,  dated  , 

&nd  (thiid)  assi^ation  by  the  said  A.  to  the  tiaid  B.,  dated  :  Wliere- 

upon,  eta 

To  feudalise. — Record  the  instrument  by  itself  alone  with  a  warrant 
in  ordinary  form. 


NOTARIAL  INSTRUMENTS  ON  RECORDED  LEASES  WHERE  THE 
FIRST  RECORDED  TITLE  IS  NOT  THAT  OF  THE  ORIGINAL 
LESSEE  [1857  Act,  a.  5,  Sched.  C] 

I.    ASSIGKBE  OP  UbIOIMAL    LeSSEE 

Be  it  known  that  by  lease  dated  A.  let  to  B.  All  and  Whole 

,  in  the  pariah  of  and  county  of  ,  to  which  lease  C- 

has  made  up  title  as  assignee  of  the  said  B.  in  virtue  of  assigiiatioD  granted  by 
the  said  B.  in  his  favour,  dated  :  Wherefore  this  inatmmcnt  is  taken 

by  the  said  C  in  the  hands  of  D.,  notary  public,  in  terms  of  the  Registration, 
of  Leases  (Scotland)  Act,  1857. — In  witness  whereof  \taiting  daune  as  on 
p.  365]. 

NoTB. — The  Act  does  not  (like  the  1868  Act)  prescribe  a  form  of  testing 
clause  for  notarial  instruments,  and  it  may  therefore  be  preferred  to  insert 
place  and  date  of  signing,  especially  as  the  instrument  does  not  set  out  the 
place  at  the  beginning.     But,  of  course,  neither  place  nor  date  is  essential 

2.  Absionbk  where  tbbrb  have  bbek  Several  Tranbuibsions 

Be  it  known  that  by  lease  dated  A.  let  to  B.  All  and  Whole 

,  in  the  parish  of  and  county  of  ,  to  which  lease  C.  has 

made  up  title  as  assignee  of  F.  in  virtue  of  assignation  by  the  said  F.  in  his 

favour,  dated  ,  and  to  which  tease  the  said  F.  acquired  right  conform 

to  the  following  writs,  namely,  (first)  assignation  by  the  said  B,  in  favour  of 

D.,  dated  ,  (second)  assignation  by  the  said  D.  in  favour  of  E.,  dated 

,  and  (third)  assignation  by  the  said  E.  in  favour  of  the  said  F.,  dated 

:  Wherefore,  etc. 

3,  General  Disponebb  (in  Trust) 

Be  it  known  that  by  lease  dated  A.  let  to  R  All  and  Whole 

,  in  the  parish  of  and  county  of  ,  to  which  lease  C 

aud  D.  have  made  up  title  as  trustees  and  general  disponees  and  assignees  of 

the  stud  B.  in  virtue  of  his  general  trust  disposition  and  settlement,  dated 

,  and  registered  in  the  Books  of  Council  and  Session  on  : 

Wherefore,  etc. 

4.  Hbir 

Be  it  known  that  by  lease  datod  A.  let  to  B.  All  and  Whole 

,  in  the  parish  of  and  county  of  ,  to  which  lease  C.  has 

made  up  title  by  service  as  eldest  son  [or  otheruriae]  and  heir  of  the  said  B., 

conform  to  extract  decree  of  general  service  expede  before   the  sheriff  of 

25 
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,  and  dated  at  the  day  of  ,  and  recorded  in 

Chancery  and  extracted  the  day  of  :  Wherefore,  etc. 

J^o  or  more  Transmissiont. — In  these  cases,  after  mentioning  the  lease, 
the  instrument  immediately  proceeds  to  mention  the  last  writ  of  all,  being  the 
immediate  title  in  favour  of  the  person  expeding  the  instrumeot;  and,  finally, 
it  goes  on  to  deduce  the  other  transmissions,  beginning  with  the  earliest. 

Description. — Aa  regards  description  in  the  instrument  it  must  be  kept 
in  view  that  the  lease  is  to  be  recorded  along  with  the  instrumeDt.  Therefore 
there  is  no  question  of  identity,  and  brevity  ought  specially  to  be  studied. 

Secording. — Along  with  the  iustniment  the  lease  itself  is  recorded,  but 
the  trananuBsion  or  transmissions  are  not  recorded.  There  will  be  a  warrant 
of  re^atrstion  both  on  lease  and  instrument,  but  it  is  not  nec^eaiy  that  they 
should  in  any  way  refer  to  each  other.  The  lease  will  natursUy  be  placed 
first  on  record 

NOTARIAL  INSTRUMENTS  ON  RECORDED  LEASES  IN  FAVOUR 
OF  SUCCESSORS  OF  PARTY  WHO  DIED  FULLY  VESTED 
[1857  Act,  B.  8,  Sched.  F] 

I.  General  Dibponbks  (ih  Tbttst)  of  Original  Lb88ks 
Be  it  known  that  by  lease  dated  A.  let  to  B.  All  and  Whole  , 

in  the  parish  of  and  county  of  ,  which  lease  is  recorded  in  the 

division  of  the  general  register  of  saMoes  for  the  county  of  on  , 

and  to  which  C.  and  D.  have  made  up  title  as  trustees  and  general  disponeee 
of  the  said  B.  in  virtue  of  general  trust  disposition  and  settlement  dated  , 

and  registered  in  the  Books  of  Council  and  Session  on  :  Whereupon,  etc. 

Note. — It  may  be  desired  to  refer  to  deaths,  declinature,  resignation, 
and  assumption  of  trustees  (see  p.  371). 

2.  General  Dispokees  of  ah  AasiaNBE 
Be  it  known  that  by  lease  dated  A.  let  to  B.  All  and  Whole  , 

in  the  parish  of  and  county  of  ,  which  lease  is  recorded  in  the 

division  of  the  general  register  of  sasinee  for  the  county  of  on  , 

and  to  which  C.  and  D.  have  made  up  title  as  trustees  and  general  dispouees 
of  G.  in  virtue  of  the  fallowing  writs,  namely  (first)  assignation  by  the  said  B. 
in  favour  of  E.,  dated  ,  and  recorded  in  the  said  division  of  the  said 

register  on  ,  (second)  assignation  by  the  said  E.  in  favour  of  F.,  dated 

and  recorded  in  the  said  division  of  the  said  register  od  ,  (third) 

assignation  by  the  said  F.  in  favour  of  the  said  G.,  dated  ,  and  recorded 

in  the  said  division  of  the  said  register  on  ,  and  (fourth)  general  trust 

disposition  and  settlement  of  the  said  O.,  dated  ,  and  registered  in  the 

Books  of  Council  and  Session  on  :  Whereupon,  etc. 

3.  Heir 
Be  it  known  that  by  lease  dated  A.  let  to  B.  All  and  Whole  , 

in  the  parish  of  and  county  of  ,  which  lease  is  recorded  in  the 
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diTiaion  of  the  general  register  of  saeinee  for  the  county  of  on  , 

and  to  which  C.  has  made  up  title  bj  service  as  [speei/ff  rdaitoTithip]  and 
heir  of  the  said  B.  ezpede  before  the  aheriff  of  ,  and  dated  at 

the  day  of  ,  and  recorded  in  Chancery  and  extracted  the 

day  of  :  Whereupon,  etc. 


NOTARIAL  INSTRUMENTS  ON  RECORDED  LEASES  IN  FAVOUR 
OF  SUCCESSOR  OF  PABTY  WHO  DIED  HOLDING  AN 
UNRECORDED  ASSIGNATION  [1S57  Act,  a.  9,  Sohed.  F] 

1.  Form  of  Inetrument. — The  form  ia  the  same  as  the  preceding  forma 
(Sched.  F),  except,  of  course,  that  the  recording  of  the  deceased's  immediate 
title  cannot  be  apeciSed. 

3.  Recording. — The  assignatioQ  in  favour  of  the  deceased  is  recorded  along 
vith  the  inatrument.  There  muat  of  course  be  a  warrant  on  each,  &nd  both 
warraotB  must  be  in  favour  of  the  aucceseor. 
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ENTAILS 

Thb  correct  meaiiing  of  an  entailed  or  tailzied  destination  is  any  one 
under  which  the  ordinal  course  of  succession  is  cut  off,  whether  the 
successive  holders  are  or  are  not  placed  under  restraint.  But  the 
common  use  of  the  word  uow  is  to  describe  a  strict  entail  made  in 
virtue  of  the  Act  1685,  c  26,  and  it  is  in  that  sense  that  it  is  used 
here.  <  Moveables  cannot  be  entailed.' 

The  essentials  of  a  strict  entail  are:  (1)  a  proper  destination,  (2) 
the  three  cardinal  prohibitions,  (3)  irritant  and  resolutive  clauses,  (4) 
publication  of  the  fetters  in  the  sasine  register,  and  (5)  registration  in 
the  register  of  entails. 

DK3TINATI0N 

The  destination  will  usually  be  in  such  terms  as : 
To  the  entaitor,  whom  failing  his  son  A.  and  the  heirs-male  [whom  failing 
the  heirs-female]  of  hia  body,  whom  failing  the  entailer's  son  B.  and  the 
heirs-male  (as  before,  and  so  on  through  the  etUailer'e  gone),  whom  failing  the 
entuler'a  daughter  C.  and  the  heirs-male  {ag  before),  whom  all  failing  the 
heirs  whomBoever  of  the  entailer,  excluding  heirs-portioners  throughout  the 
whole  course  of  the  succession,  the  eldest  daughter  or  other  female  heir  and 
the  descendant  of  her  body  always  succeeding  without  division. 

It  will  not  do  to  destine  the  estate  to  heirs  whomsoever,'  nor  is 
this  remedied  merely  by  excluding  heirs-portioners."  Either  of  these 
destinations  results  in  no  entail  at  all,  but  gives  a  fee-simple  estate  to 
the  institute ;  and  the  same  is  the  result  if  under  an  entail  the  estate 
comes  into  the  possession  of  an  heir  of  entail  after  whom  no  one  but 
his  own,  or  the  entailer's,  heirs  whomsoever  are  called.' 

Sec.  13  of  the  Entail  Amendment  Act,  1875,  deals  with  this  matter, 
but  only  in  certain  cases.  Its  object  is  to  give  statutory  authority  for 
holding  in  fee-simple  without  any  judicial  procedure.  It  deals  with 
(1)  entails  made,  and  (2)  entails  directed  to  be  mada  As  r^^rds  the 
first  it  provides: 

Where  any  tailzie  under  which  any  estate  is  held  shall  not  be  valid  and 
>  Sandya  v.  Bain't  Tn..  1887,  26  E.  281.  '  PHmrose  v.  P.,  18B4,  16  D.  488. 

'  Calvitl  V.  C,  1843,  6  D.  861. 
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effectual  .  .  .  .,  in  respect  the  deatination  contained  in  such  tailzie  is  Id  favour 
of  the  institute  or  heir  in  poBseesion  and  his  heirs  whomsoever  or  his  hein 
general,  Huoh  estate  ehall  be  deemed  and  taken  to  be  a  fe&«imple  estate  with- 
out &aj  declarator  or  other  judicial  procedure. 

And  as  regards  entails  directed  to  be  made,  it  provides : 
And  where  any  money  or  other  property,  real  or  personal,  bss  been  or  shall 
be  invested  in  trust  for  the  purpose  of  purchaaing  lands  to  be  entailed  under 
the  same  or  like  destinations,  or  where  any  lands  are  or  shall  be  directed  to  be 
entailed  under  the  same  or  like  destinations,  but  the  direction  haa  not  been 
carried  into  effect,  such  trust  money  or  other  property,  and  such  lands,  though 
still  unentailed,  may  be  dealt  with  under  this  section  in  all  respects  aa  such 
lauds  might  have  been  dealt  with  if  entailed  in  terms  of  such  trust  or 
direction. 

The  destination  must  expreeal}'  provide  for  the  case  of  heirs-portioners. 
The  most  common  way  is  to  give  the  whole  succession  to  the  eldest  and 
her  descendants  without  division.  But  it  appears  to  be  competent  to 
provide  for  the  actual  division  of  the  estate,  ie.  the  lands,  in  that  event, 
so  that  thereafter  each  divided  part  shall  be  held  as  under  a  separate 
entail.*  This  would  be  very  awkward,  and  it  is  not  easy  to  see  how  it 
could  be  done  often.  In  any  case  the  riffht  must  not  be  divided ;  there 
is  to  be  no  pro  indimao  holding.  If  under  the  entail  the  succession 
opens  to  heirs-portioners  in  the  ordinary  way  without  special  provision 
for  the  case,  then  the  estate  is  fen-simple,  but  only  in  their  persons,  and 
not  in  the  person  of  the  preceding  heir  in  possession.' 

Tee  Cardinal  Pbohibitions 

These  are  the  prohibitions  i^ainst  (1)  ahenation,  (2)  contraction  of 
debt,  and  (3)  alteration  of  the  order  of  succession. 

In  view  of  the  provisions  of  the  18th  section  of  the  1858  Act,  it 
would  be  out  of  place  to  devote  much  space  to  the  construction  of 
express  prohibitions ;  but  as  old  entails  must  still  be  passed  through 
hands,  reference  to  these  clauses  cannot  be  wholly  omitted. 

1.  Alienation. — The  chief  point  is  that  it  was  not  sufficient  to 
prohibit  sales,  for  that  would  not  strike  at  gratuitous  ahenations  * ;  and 
qwere  whether  it  would  have  struck  at  excambions  ?  or  long  leases  ?  As 
to  leases  in  general,  see  p.  608. 

2.  ContracttDg  Debt. — There  are  very  few  cases  in  which  this 
prohibition  was  held  defectiva  Of  course  it  does  not  (though  it 
has  been  aigued  that  it  does)  mean  that  the  holders  of  the  estates 
are  to  contract  no  debt  at  all  * ;  nor  is  even  the  burdening  of  the 
institute's  or  heir's  own  interest  in  the  estate  a  contravention ;  but  in 

I  JTure  V.  jr.,  1S87,  12  F.  546 ;  I83S,  3  *  Rusitll  v.  R.,  1853,  IE  D.  1S2. 

8.  ft  M'L.  237,  *  Dtnham  v.  D.,  1737,  6  Br.  Sappl.  300. 

*  CotlotifM  Tr$.  V.  QmnOl,  1866,  4  U.  46fi. 
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tbis  latter  case,  as  he  holds  the  fee,  he  muBt  be  careful  to  qualify  the 
deed  by  makitig  it  subject  to  the  eutail  fetters. 

3.  Alteration  of  Succession. — ^This  was  the  prohibitaoc  the 
defective  nature  of  which  brought  down  most  entails.  The  cause  of 
this  was  that,  while  there  might  be  words  apparently  gainst  alteration, 
they  were  limited  to  particular  binds  of  alteration,  namely,  alterations 
following  as  the  result  of  alienation  or  contraction  of  debt.  There 
required  to  be  a  substantive  prohibition  against  altering  the  order  of 
succession.'  A  list  of  cases,  with  the  clauses  quoted,  will  be  found  in 
M'Laren,  W.  &  S.,  p.  518. 

Is  Institute  bound — This  was  a  great  question  in  old  entails, 
but  it  is  hardly  possible  that  it  can  arise  in  any  form  now.  The 
point  was  that  tb.e  institute  is  a  disponee  and  not  an  Heir,  and 
therefore  prohibitions  levelled  at  the  heirs  did  not  reach  the  institute, 
who  was  thus  left  a  fee-simple  proprietor.  But  this  did  not  hold  in 
the  case  of  one  called  as  an  heir  (or  substitute)  succeeding  as  institute 
(or  disponee)  by  reason  of  the  failure  of  the  person  called  as  institute. 
This  is  a  case  of  constructive  conditional  institution,  and  it  was  held 
that  his  relation  to  the  fetters  was  fixed  by  his  position  in  the  destina- 
tion as  made  and  not  as  it  took  effect,  and  therefore  that  he  was  bound 
by  the  fetters.' 

As  to  implied  prohibitions  under  modem  legislation,  see  next  page. 

Irbitant  and  Hssolutive  Cl&usks 

tf  one  did  not  know  how  the  facts  stand,  it  would  appear  to  be 
imposeihle  that  there  could  have  been  so  mudi  litigation  over  clauses 
which  are  in  their  nature  so  simple.  The  explanation  appears  to  be, 
that  all  the  difficulties  have  arisen  from  an  excess  of  anxious  care.  It 
is  understood  that  the  statute  would  have  been  fully  complied  with  by 
two  short  clauses  such  as  the  following : — 

And  with  reference  to  all  the  prohibitions  hereinbefore  contained,  it  is 
hereby  declared  (first)  that  all  contraventtons  by  tiot,  deed,  omiasioo,  or  other- 
wise ehaU  be  duU  and  void ;  and  (second)  that  the  contravener  shall  forfeit 
the  estate,  which  shall  thereupon  devolve  upon  the  next  heu  of  entail. 

Irritant  Cflause. — A^  in  the  prohibition  against  debt,  it  is  the 
estate  that  is  to  be  protected;  therefore  an  absolute  nulhty  is  not 
required^ ;  it  is  enough  if  the  acts  or  deeds  are  declared  null  t^inst 
the  estate. 

Eesolutive  Olause. — By  a  confusion  of  terms,  "  irritate"  is  often 
used  to  describe  the  effect  of  a  resolutive  clause,  e.g.  to  irritate  a  feu. 
So  here  it  is  sufKcient  to  "irritate"*  the  right  of  the  contra vener, 
but  there  ought  also  to  be  words  of  devolution.    'The  rights  of  the 

'  FerffUton  v.  F.,  1B02,  10  S.  L.  T.  No.  •  Mmiro  y.  M.,  1826,  4  8h.  487 ;  1838,  3 

866.  W.  &  S.  344. 

»  MacktMie  v.  M.,  1822,  1  Sh.  App.  160.  *  Sorthwiek  v.  aia^foni,  1858,  16  D.  87. 
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descendants  of  the  contravener  will  not  be  forfeited  unless  this  is  done 
expressly. 

Belation  of  ttie  Irritaiit  and  ReeolutlTe  Clauses  to  the  Pro- 
hibitiotia — This  is  where  so  many  entails  come  to  grieL  The  irritant 
and  resolutive  clauses  were  said  to  be  framed  in  one  or  other  of  two  ways, 
either  enumeration  or  reference  The  one  attempted  to  specify  over 
again  everything  which  bad  been  prohibited,  and  the  other  attempted  to 
preface  the  irritant  and  resolutive  clauses  by  such  words  as  "  all  which 
debts,  facts,  and  deeds."  The  one  often  failed  by  reason  of  omitting 
some  particular  thing  prohibited,  and  the  other  was  always  open  to  the 
objection  that  the  prefatory  words  used  were  not  in  themselves  wide 
enough  to  cover  all  the  prohibitions,  or  that  there  was  something  in  the 
collocation  or  otherwise  to  limit  their  application. 

Implied  Pkohibitoey,  Ieiutant,  and  Rrsolutive  Clauses 
1848.  Irritant  and  resolutive  clauses  only.     Under  sec.  39  of  the 
1848  Entail  Act,  if  an  entail  contained  an  express  clause 
authoiising  r^istration  in  the  register  of  entails,  irritant 
and  resolutive  clauses  were   implied.    Applies    to    deeds 
dated  on  or  after  1st  August  1848. 
1858.  The  same  as  regards  both  (1)  the  three  cardinal  prohibitions, 
and  (2)  irritant  and  resolutive  clauses.     Titles  Act,  1858, 
B.  18.    Applies  to  deeds  dated  on  or  after  Ist  October 
1858. 
1860.  The   same  as   regards   burgage  property.     1860  Titles   Act, 
B.  12.    Applies  to  deeds  dated  on  or  after  10th  October 
1860. 
1868.  Ee-enacted.    Consohdatlon  Act,  s.  14. 

The  implied  irritant  and  resolutive  clauses  are  not  limited  to  the 
three  cardinal  prohibitions ;  but  extend  to  "  every  prohibition, 
condition,  restriction  and  limitation  contained  in  such  tailzia"  But 
they  do  not  forfeit  the  rights  of  heirs  descended  from  the  contra- 
Teoer's  body. 

Fdbucation  of  the  Fetebrs 
The  Act  1685,  c  26,  contains  these  words : 

It  is  always  declared  that  such  tailzies  shall  only  be  allowed  in  which  the 
foresaid  iiritaDt  and  resolutive  clauses  are  insert  in  the  proouratories  of  resigna- 
tion, charters,  precepts,  and  inatrumente  of  sasine. 

The  expression  "  irritant  and  resolutive  clauses "  in  the  statute 
includes  the  prohibitions.  The  insertion  required  to  be  verbatim — at 
least  there  must  be  no  material  variation. 

Id  modern  practice  the  deed  of  entail  will  itself  be  recorded.  If, 
however,  for  any  reason  there  is  a  notarial  instrument  instead,  then 
there  will  be  set  out  in  the  inBtrument  ad  Ionium  (1)  all  coDditions 
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and  prohibitions  (if  any)  expreased  in  the  deed  of  entail;  (2)  the 
irritant  and  resolutive  clauses  (if  any)  therein  expressed;  and 
(3)  the  clause  authorising  r^istration  in  the  register  of  eutaiJe,  if 
contained  in  the  deed. 

Eegistr&tiom  in  tbe  Eeoistbr  op  Entails 

The  1686  Act  provides : 

It  is  always  declared  that  such  tailzies  shall  only  be  allowed  in  which  (at 
above),  and  tbe  original  tailzie  once  produced  before  the  Lords  of  Session  judici- 
ally, who  are  hereby  ordained  to  interpose  their  authority  thereto,  and  that  a 
record  be  made  in  a  particular  register  book  to  be  kept  for  that  effect,  wherein 
shall  be  recorded  the  names  of  the  maker  of  the  taileie,  and  of  the  aires  of 
tailzie,  and  the  general  designations  of  the  lordships  and  barouies,  and  the 
provisions  and  conditions  contained  in  the  tailzie,  with  the  foresaid  irritant 
and  resolutive  clauses  subjoined  thereto,  to  remain  in  tbe  said  register  ad 
perpetuam  ret  memoriam. 

There  must  be  a  petition  to  the  Court  for  authority  to  record. 
The  petition  may  he  at  the  instance  of  the  institute  or  any  heir, 
though  not  in  possession  and  however  remote. 

Powers  of  Hsir  m  Possbssion 
These  include  the  following,  which  will  be  found  treated  at  other 
places  as  follows : — 
Feu,  p.  Idd.  Charge     improvement     ex- 

Lease,  p.  608.  penditure,  p.  463. 

Grant  family  provisions.  Sec  XLIII.  Charge  general  debt,  p.  462. 
As  to  excambions,  the  statutory  enactments  are  so  extensive  that 
it  would  not  he  justifiable  to  take  up  the  space  which  would  be 
required  to  deal  with  them.  A  full  exposition  will  be  found  in  an 
article  hy  Mr.  J.  A.  S,  Millar,  W.S,,  in  Green's  Eneyclopcedia,  vol.  v, 
p.  118. 

There  remain  the  following  to  be  treated  here ;  (1)  chaining 
family  provisions  on  the  fee,  (2)  charging  Government  duty  on  the 
fee,  (3)  sale,  and  (4)  disentail. 

Chahqing  Family  pROViaioNS 
The  1848  Act  (s.  21)  authorises  provisions  to  younger  children  to 
be  charged  on  the  fee  by  bond  and  disposition  in  security  at  the  sight 
of  the  Court  (s.  23).  The  22nd  section  limits  the  creditor's  remedy, 
as  against  the  lands,  to  tbe  principal,  two  years'  interest,  and  penalties. 
Under  the  petition  to  chaise,  the  amount  of  the  provisions  is  fixed. 
It  the  heir  does  not  wish  to  charge  the  provisions,  but  only  to  fix  the 
amount,  he  will  proceed  hy  declarator  ^ ;  but  under  a  summary  pelition 

■  Carttr  Campbell  v.  LamotU  CamphcU,  1894,  21  B,  S14. 
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it  is  competent  to  fix  the  provisions  of  both  widow  and  children  if  it  is 
combined  with  a  prayer  to  charge  the  latter '  or  to  disentail.^  Cluldren 
entitled  to  proviBions  may  bring  a  declarator,  but  they  have  no  title 
under  the  Act  to  present  a  summary  petition;  they  are  not  entitled 
to  hare  the  provision  charged  on  the  fee  so  long  as  the  heir  in 
possession  is  not  seeking  to  disentail  or  burden  the  eetate.  If, 
however,  the  heir  in  possession  does  not  charge  the  provision  on  the 
fee,  it  must  be  paid,  subject  (as  r^ards  statutory  provisions)  to  the 
terms  of  sees.  10  and  13  of  the  Aberdeen  Act,  the  former  of  which 
sets  the  heir  free  if  he  assign  one-third  of  the  free  rental  for  the 
children,  and  the  latter  of  which  saves  for  him,  as  f^inst  all  statutory 
provisions,  one-third  of  the  free  rental,  and  subject  (as  r^ards  provisions 
under  deeds  of  entail)  to  the  terms  of  any  special  clauses  in  the  deeds 
of  entail  themselves,  which  are  sometimes  very  difficult  to  construe 
and  apply. 

In  some  cases  it  has  been  held  that  the  terms  of  the  deed  of 
entail  bound  the  heir  in  possession  to  pay  off  the  provision,  and  were 
a  har  to  his  seeking  to  perpetuate  it  by  putting  it  on  the  fee.'  But 
it  is  doubtful  whether  these  would  now  he  followed.* 

In  accepting  securities  on  the  fee  for  these  provisions,  regard  will  be 
had  to  the  question  of  prior  securities,  as  referred  to  on  p.  466. 

Charginq  Govkrhment  Duty 

The  only  duties  which  may  be  charged  on  the  fee  are  (1)  estate 
duty,  and  (2)  settlement  estate  duty;  but  the  heir  is  not  allowed  to 
charge  (1)  the  expense  of  settling  these  duties,  nor  (2)  the  expense  of 
the  petition  to  charge.^ 

Order  op  Sale 

The  1882  Act  introduced  the  principle  of  sale  without  disentail. 
The  property  is  converted  from  land  to  cash  ;  the  cash  remains  entailed 
estate';  and  the  rights  of  parties  are  reserved  entira  The  scheme  is 
wholly  statutory,  and  is  fully  developed  in  sees.  19  to  27  inclusive  of 
the  1882  Act.  It  is  sufficient  to  observe  that  apparently  a  creditor 
is  not  entitled  to  present  the  application ;  that  while  heirs  and 
creditors  are  entitled  to  appear  for  the  purpose  of  seeing  that  their 
respective  interests  are  protected,  they  are  not  entitled  to  oppose  the 
application  (s.  20) ;  and  that  the  Court  "  shall,  unless  it  appear  that 
any  patrimonial  interest  would  be  injuriously  affected  thereby,  order 
the  estate,  or  a  part  of  it "  {i.e.  according  to  the  petition)  "  to  be  sold  " 
(8.  21). 

■  Po/wwnvV (w(ort,Petre.,  1898,  7  S.  L.T.  *  Hope-JohnsUnut  v.   ff.-J.,   1880,   8   B. 
No.  234.                                                                  190. 

*  Bal/mirAfelviaev.Xylne,i901,SV.i21.  '  Laarie,  Fetr.,1898,  25  R.  S88. 

■  Campbeli  and  or*.,  PetiG.,  1854,  18  D.         *  As  b>  investment  see  M.  qf  Quma- 
SH ;  Saatit,  Danwn'a  Entail  Msnual,  389.       Urry,  1898,  5  3.  L.  T.  Ko.  1G8. 
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In  judging  whether  an  heir  in  possession  is  entitled  to  disentail 
without  consent,  or  what  consents  are  necesBaiy,  it  is  Btill  necessary  to 
distinguish  between  old  and  new  entails.  An  old  entail  is  one  dated 
before  Ist  August  1848.  A  new  entail  is  one  granted  on  or  after  that 
date.    But  in  applying  this  distinction  two  matters  require  attention : 

1.  A  testamentary  entail,  i.e.  one  actually  made  by  the  teetator 
himself,  as  distinguished  from  one  made  by  his  trustees  in  terms  of  his 
directions,  is  taken  to  be  of  its  own  actual  date,  and  not  of  the  date  of 
the  testator's  death.  Thus  a  mortis  caiiaa  entail  dated  prior  to  1st 
August  1848  is  an  old  entail  notwithstanding  that  the  entailer  died 
after  that  date.* 

2.  The  Entail  Amendment  Act,  1848,  s.  28,  provides : 

For  the  purposes  of  this  Act,  the  date  at  which  the  Act  of  Parliament,  deed, 
or  writing  placing  such  money  or  other  property  under  trust,  or  direcUng  such 
land  to  be  eutailed,  first  came  into  operation,  shall  be  held  to  be  the  date  at 
which  the  land  should  have  been  entailed  in  terms  of  the  trusty  and  shall  also 
be  held  to  be  the  date  of  any  entail  to  be  made  hereafter  in  execution  of  the 
trust,  whatever  be  the  actual  date  of  such  entail. 

The  words  "Ji/rd  came  into  operation"  mean  came  into  operation 
to  any,  though  quite  a  different,  effect,  and  though  an  entail  cotild  not 
then  have  been  made.^  So  that  if  a  testator  directed  his  trustees  to 
make  an  enteil,  no  matter  at  what  period,  and  died  before  Ist  August 
1848,  then  the  entail  is  an  old  entail,  though  the  deed  of  entail  is  sub- 
sequent to  that  date.  But  as  to  the  limit  of  operation  of  this  enact- 
ment, see  p.  399.  On  the  other  hand,  if  the  testator  made  his  will 
before,  but  died  on  or  after,  1st  August  1848,  the  entail  subsequently 
made  would  bo  a  new  entail ;  whereas  if  he  had  himself  embraced  the 
entail  in  his  will,  it  would  have  been  an  old  enteil  (supra). 

The  position  of  the  heir  in  possession  as  regards  disentailing  is  as 
follows ; — 

OLD   ENTAILS 

If  he  is  of  full  age,  then — 

1.  If  he  was  born  on  or  after  iBt  August  1848,  he  requires  no 
consent. 

i.  If  bom  before  1st  August  1848,  he  may  disentail  with  tiie 
consent  of  the  heir-apparent  bom  on  or  after  that  date. 

NEW   ENTAILS 

If  he  is  of  full  age,  then — 

1.  If  he  was  bom  after  the  date  of  the  entail,  he  requires  no 
consent. 


j,t.zed_,CjOO<^IC 


DISENTAIL  89S 

2.  If  bom  before  tbe  date  of  the  entail,  ho  may  disentul  with 
consent  of  tbe  beir-apparent  bom  after  the  date  of  the  entaU. 

It  is  not  unimportant  to  note  here  that  there  is  a  curious  difference 
between  the  first  and  second  sections  of  the  1848  Act  In  the  case 
of  new  entails,  what  about  the  case  of  an  heir  in  possession  born  on  the 
date  of  the  entail  ?  Does  he  require  any  consent  ?  If  so,  it  is  assumed 
that  it  would  not  be  enough  for  him  to  obtain  the  consent  of  the  heir- 
apparent,  also  bom  on  the  date  of  the  entail,  if  such  a  state  of  facts 
cotUd  exist.  But  this  latter  point  might  quite  well  come  up  in  an 
application  by  an  heir  in  possession  bom  before  tbe  date  of  the  entail, 
who  claimed  that  the  only  necessary  consent  was  that  of  the  heir- 
apparent  bom  on  the  date  of  the  entail  It  is  submitted  that  one 
bom  on,  bas  not  the  same  right  or  power  as  one  bom  after,  tbe  date 
of  the  entail ;  that  if  not  bom  after,  he  is  in  the  same  position  as  if 
born  before.  The  last  sentence  of  s.  1  is  quite  express.  Contrast 
a  2  (old  entails). 

WHRTHKB  OLD  OE  NEW 

If  twenty-one  years  of  age,  he  may  disentail — 

1.  Without  any  consent  if  he  is  tbe  only  heir  of  entail  in  existence 
for  the  time ; 

Or, 

2.  With  consent  of  the  whole  heirs  of  entaU  if  there  be  less  than 
three  in  being  at  the  date  of  these  consents  and  at  the  date  of  the 
petition ; 

Or, 

3.  With  consent  of  the  three  nearest  heirs  who  at  these  dates  are 
for  the  time  entitled  to  succeed  in  their  order  successively  immediately 
after  himself ; 

Or, 

4.  With  consent  of  the  beir-apparent  and  of  the  heir  or  heirs,  in 
number  not  less  than  two,  including  the  heir-apparent,  who  in  order 
snccdssively  would  be  heir-apparenU 

With  reference  to  all  these  matters  there  are  several  points  which 
require  to  be  mentioned. 

Heir-Apparent  is  "  the  heir  who  is  next  in  succession  to  the  heir 
in  possession,  and  whose  right  of  succession,  if  he  survive,  must  take 
effect"  (1848,  s.  52).  Qiusre,  if  the  heir  in  possession  be  a  woman  of 
seventy  years  of  ^e,  and  the  heir  next  in  succession  be  her  brother,  is 
he  beir-apparent?  It  is  thought  not'  The  existence  of  a  clause  of 
devolution  which  may  in  a  certain  event  forfeit  the  heir's  right  does  not 
deprive  him  of  the  character  of  heir-apparent^ 

Personal  Conditions. — Under  the  1848  Act  it  was  necessary 
(1)  that  the  petitioner  should  be  twenty-one,  (2)  that  the  heir-ap- 

■  B*attU'i  Tn.  t.  Meffan,  ISSS,  3S  B.  766.  *  Ferht*  v.  Bwmaa,  1S88,  IS  K.  797. 
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parent  or  uearest  heir  cooBentii^  should  be  twenty-five  and  not  subject 
to  any  legal  incapacity,  and  (3)  that  a  petitioner  disentailing  as  the 
sole  heir  in  existence  at  the  time  should  be  unmarried.  The  first  of 
these  alone  remains :  the  petitioner  tor  disentaU  must  still  be  major> 
All  the  others  have  disappeared.  The  age  of  twenty-five  for  the 
nearest  heir  was  reduced  to  twenty-one  in  1875*  and  abolished  in 
1882."     The  condition  as  to  maniage  was  repealed  in  1875.* 

Bar  to  Fetltiomng  or  Oonsenting  under  Marrla^  Oontract. 
—See  the  1848  Act,  s.  8,  and  the  1882  Act,  a  17;  also  Sec.  XLIII., 
and  the  cases  noted.^ 

Bar  to  Oonsenting  In  respect  of  Debt. — See  the  1848  Act,  ss.  9 
and  10;  the  1853  Act,  ss.  20  and  21;  and  the  1882  Act,  a  13; 
also  p.  461.  Notwithstanding  the  concluding  words  of  section  10 
of  the  1848  Act,  and  sec.  21  of  the  1853  Act,  it  appears  from  the 
1882  Act  that  any  creditor  of  the  heir-apparent  "or  other  nearest 
heir,"  in  any  loan  contracted  prior  to  18th  Ai^st  1882  "  on  the 
security  of  his  right  of  succession,"  may  oppose  the  consent  of  the 
heir-apparent  or  other  nearest  heir  until  arrangements  are  made  for 
the  creditor's  payment  or  security  to  the  satisfaction  of  the  Court ;  and 
further,  that  the  same  applies  to  loans  made  on  or  after  18th  August 
1882,  provided  in  that  case  there  be  an  express  assignment  of 
the  expectancy  or  interest,  and  the  same  be  intimated  to  the  heir  in 


Propulsion. — When  the  fee  has  been  propelled  it  is  important  to 
keep  in  nund  the  following  points  as  to  powers,  petitions,  and  consents : — 

1.  When  the  propulsion  is  without  reservation  of  the  grantor's  life- 
rent, the  heir  to  whom  the  fee  is  propelled  is  heir  in  possession.  He 
alone  will  petition ;  and  he  alone  will  execute  the  instrument  of  disen- 
tail and  other  documents.  The  consents,  if  any,  which  must  be  obtained 
or  dispensed  with  are  exactly  the  same  as  if  thegranter  of  the  propulsion 
were  dead  and  the  grantee  had  succeeded  in  ordinary  course.' 

2.  When  the  propulsion  is  under  reservation  of  the  granter's  life- 
rent, and  the  entail  is  an  old  entail,  all  statutory  powers,  including 
disentail,  may  be  exercised  by  either  the  granter  or  grantee  of  the 
propulsion,  and  during  the  tatter's  lifetime  the  consents  if  any  are  the 
same  as  if  there  had  been  no  propulsion.''  It  does  not  appear  clear  that 
these  enactments  are  extended  to  new  entails." 

3.  But  when  the  fee  of  only  part  of  the  estate  is  propelled,  then  the 
grantee  is  not  heir  in  possession  of  the  estate,  and  he  cannot  exercise 
power  of  disentailing  or  otherwise.^    Neither,  apparently,  can  the  granter 

'  1882  Act,  ».  11.  •  Srander,   Peii.,  1902,   9  8.  L.  T.  No. 

»  1876  Act,  a.  i.  321. 

■  1882  Act,  s.  12.  ^  Entul  Acts,  ISGS,  a.  22  ;  ISeS,  ft.  13. 

*  1876  Act,  s.  G.  '  Entail  Aot,  1882,  as.  3,  4. 

*  Sc(iaDinigla3and0TS.,Fitra„KS3,WBL  *  Duj^in-r.  Say,  1871,  10 H.  86. 
952 ;  FringU  v.  P.,  1891,  18  K.  886. 
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of  the  propulsion.  An  im/passe  is  thue  created,  which  may  be  cured  by 
the  grantee  reconvening  to  the  grantor  or  the  latter  making  the  propulsion 
complete. 

DiSPENSINQ  WITH  CoHSENTS 

What  ie  stated  above  as  to  consents  being  necessary  is  to  be  taken 
in  the  sense  that  the  consents  must  be  obtained  or  dispensed  with  for 
value,  i.6.  that  the  heir  in  possession,  if  he  cannot  make  other  voluntary 
arrangements,  must  compensate  certain  interests,  but  is  in  a  position 
to  acquire  the  consents  under  compulsory  powers.  This  began  in 
1875  (s.  5)  as  r^ards  all  but  the  nearest  heir,  and  it  was  extended 
to  him  in  1882  (s.  13).  The  result  is  that  every  heir  of  entail 
in  possession  under  any  entail,  being  major,  is  entitled  to  disentail, 
though  he  may  have  to  pay  for  it.  The  position  of  the  heir  or  heirs 
appears  to  be  different  according  as  the  petition  is  by  the  heir  in 
possession  or  by  a  creditor  of  the  heir  in  possession  or  the  trustee  in  his 
sequestration.  In  the  former  case,  the  ascertained  compensation  is  to 
be  "pud  into  bank,"  or  "proper  security  shall  be  given  over  the 
estate " ;  *  whereas,  in  the  latter  cases,  the  Court  onlains  "  the  heir  in 
possession  to  grant  a  bond  and  dieposition  in  security  over  the  estate  for 
the  amount  so  ascertained," '  and  if  be  fails  to  do  so  the  Clerk  of  Court 
signs  the  bond.  It  thus  appears  that  when  the  petition  is  by  a  creditor 
or  a  trustee  in  the  sequestration  of  the  heir  in  possession,  the  next  heir 
may  be  required  to  accept  a  bond  instead  of  cash,  whether  it  be  a  good 
security  or  not.*  In  Somervell's  case  Lord  Pearson  expressed  the  opinion 
that  the  next  heirs  must  take  a  bond  ranking  after  other  encumbrances 
constituted  by  the  heir  in  possession  without  the  sanction  of  the  Court. 
But,  with  deference,  this  is  doubted.  True  the  other  creditors  cannot 
be  compelled  to  postpone  their  securities,  but  if  a  bond  postponed  to 
them  be  not  such  a  security  as  the  next  heirs  are  compellable  to  accept 
(which  is  the  view  now  submitted),  then  the  petitioner  cannot  obtain 
disentail  until  he  finds  cash  or  obtains  a  postponement*  It  is  incom- 
petent for  the  Court  to  find  that  the  value  of  the  expectancy  does  not 
exceed  a  certain  sum  and  to  allow  disentail  on  consignation  of  that 
amount.'     But  the  interlocutor  is  competent  if  pronounced  of  consent.' 

Valuation  of  Expectancies.^ — The  leading  point  is  that  it  is  not  a 
case  of  book  values;  the  actual  state  of  healUi  of  the  lives  may  be 
enquired  into,  and  anything  which  has  or  may  have  affected  the 
probability   of   life   is  relevant  lor  enquiry.     The  enquiry  may  be  by 

'  1876,  B.   6  (2)  (6) ;   1882,   b.  13  ;  Far-       Millaj'$  CB«e,  but  they  were  not  argued  or 
qithartrnt  v.  F.X  c.  ad  lU.,  1886,  14  R.  231.        decided. 

*  1882,  B.  18.  '  Baird  T.  B.,  1891,  18  R.  1184. 

'  MiUar  {Jfapier't  TV.),  ISO!,  3  F.  679;  '  OrferofH.  L.  in  M'Donatds  v.  X'D., 

Xort(3(nn*rvcWi  Tt.),  1903, 10  S.  L.  T.  No.  1880.  7  R.  (H.  L.)  «. 

491.  '  Banku  v.  Anderton  and  on.,  1890,  1  F, 

*  On  the  bete,   all  the  poiutB  arose  in  1194,  and  cases  uted. 
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proof  or  remit  according  to  circumBtances.  The  same  holds  of  course  as 
to  the  value  of  the  estate  itself.  Allowance  is  to  be  made  for  the  con- 
tingent rights  of  disentailing  and  chai^ng  provisiona. 

COMPLKTION  AND  EFFECT  OF  DiSKNTAIL 

Completion. — The  instrument  of  disentail  must  be  recorded  in  the 
r^lister  of  entails.  Until  that  is  done  there  is  no  dieentaU,  and  if 
the  petitioner  should  die  before  it  is  done,  the  whole  process  falls  as  jf 
it  had  never  been  begun.^  Along  with  the  instrument  there  must  he 
presented  an  extract  of  the  decree  in  the  petition:  the  two  are  re- 
corded t<^ttier.  It  is  usual  also  to  record  the  instrument  in  the 
roister  of  saainea :  this  is  proper  enough,  but  not  essential ;  and  of 
course,  for  the  reason  stated,  the  first  recording  will  be  in  the  roister 
of  entails.  When  it  comes  to  be  registered  in  the  register  of  saones, 
it  is  usual  to  record  for  preservation  as  well  as  for  publication. 

^ed. — The  effect  of  the  recorded  disentail  is,  according  to  its 
terms,  that  the  lands  are  held  free  from  the  fetters.  Accordin^y,  the 
heir  in  possession  may  alter  the  order  of  succession,  but  the  disentail 
is  not  of  itself  such  an  alteration.  The  destination  stands  unless  and 
until  altered.^  It  will  therefore  often  be  proper  for  the  disentailer  at 
once  to  execute  a  disposition  in  favour  of  himself  and  his  heirs  whom- 
soever. 

Trust  Directions  to  Entail 

The  law  on  this  subject  cannot  be  better  stated  tJuin  in  the  rubric 
of  the  recent  case  of  Sandys^  which  is  as  follows: — 

When  a  testator  dtrecte  his  truetees  to  make  a  valid  entail  of  lands,  Buch 
an  express  trust  will  not  be  impaired  by  a  specifio  direction  to  insert  clauses 
which,  taken  alone,  would  be  inadequate  for  that  puipoae.  On  the  other 
hand,  when  a  testator  confers  no  power  to  make  an  entail,  and  the  trustees  are 
directed  to  carry  out  the  intention  of  the  truster  by  a  definite  method,  they 
must  conform  their  action  exactly  to  the  directions  so  given,  even  although  it 
may  be  apparent  that  the  testator  had  some  object  in  view  which  cannot  be 
effeotually  attained  by  the  methods  prescribed. 

That  the  subject  is  a  difficult  one,  is  shown  by  the  fact  that  the 
Court  reversed  Lord  Kincaimey's  ju^ment.  The  prior  cases  are  fully 
dealt  with  in  his  and  Lord  Kinnear's  opinions. 

Sut  trustees  have  been  held  entitled  to  introduce  an  exclusion  of 
beirs-portioners  though  not  expressed  in  the  destination  prescribed  by 
the  truster.* 

If  there  is  a  valid  direction  to  execute  an  entail,  then  the  execution 
of  an  invalid  entail  does  not  fulfil  the  trust,  and  the  trustees  are  still 
entitled  and  bound  to  execute  a  valid  entail^ 

>  SeoU,  Petr.,  1660,  12  D.  1256.  «  DuthU  v.  D,,  1841,  S  D.  616  ;  Stnewft 

'  Oto^  v.  a.'*  TTi.,  1878,  6  B.  820.  Tn.  t.  S.,  1861,  H  D.  298. 

'  Sandy*  v.  £o*n'»  Tn.,  1897.  25  R.  281.  *  OdOtrhny  v.  O.,  1877,  i  E.  687. 
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Statutory  powers  are  given  for  acquiring  in  fee-simple  "  any  money 
or  other  property  heritable  or  moveable  "  held  "  in  trust  for  the  purpose 
of  purchasing  land  to  be  entailed."^  The  conditions  are  the  same  as  for 
diBentailing,  The  application  is  made  by  the  party  who,  if  the  land  had 
been  entailed  in  terms  of  the  trust,  would  be  the  heir  in  possession,  but 
in  the  1882  Act  there  is  added  "  when  the  direction  to  purchase  and 
entail  has  become  operative."'  Contrast  these  last  words  with  the 
proTisioQB  of  b.  28  of  the  1848  Act,  p.  394,  and  see  them  in  effect  carried 
out  though  not  referred  to  in  the  case  cited.°  There  the  will  had  come 
into  operation,  but  it  directed  the  trustees  to  carry  on  certain  farms 
till  the  lease  expired ;  also  to  provide  a  certain  annuity — and  on  these 
purposes  being  fulfilled,  to  entail.  Curing  the  currency  of  the  lease  and 
annuity  the  intended  institute  presented  a  petition  to  acquire  in  fee- 
simpla  Petition  refused,  but  suggested  that  arrangements  might  be 
competent  for  accelerating  the  entailing  date.  Lord  Butherfurd  Clarh 
said  that  s.  28  of  the  1848  Act  had  no  application,  being  intended  only 
to  fix  whether  the  entail  is  to  be  treated  aa  an  old  or  a  new  entaiL  But 
it  is  thought  that  to  this  must  be  added  tbat  it  determines  whether  the 
institute  and  heirs  are  bom  before  or  after  the  constructive  date  of  the 
entail. 

As  to  inhibition  in  cases  of  this  kind,  see  p.  452 ;  and  us  to  difficulties 
arising  in,  and  from,  intimation  of  securities,  see  pp.  444,  452. 


DEED  OF  ENTAIL 

I,  A.,  conaidering  tbat  I  am  desirous  of  settling  tha  lauds  and  others  here- 
inafter disponed  under  strict  eutail,  do  hereby  dispono, 

Dbstikation 
to  myself  and  the  heirs-male  of  my  body,  whom  failing  the  heira-fetnale  of  my 
body,  whom  failing  my  ovm  nearest  heirs  whomsoever,  eicluding  heirs-portionere 
throughout  the  whole  course  of  thesuccesBion,  the  eldest  daughter  orother  female 
heir  and  the  descendants  of  her  body  always  succeeding  without  division,* 

Subjects  and  Burdkits 
heritably  and  irredeemably,  All  and  Whole  [deteripHon,  tokich  may  be  by  refer- 
enee,  and,  i/neceteary,  re/trence  to  subsisting  burdens,  conditions,  ete.] : 

Entail  and  Special  FxTrBBS 
But  always  with  and  under  the  obligations,  conditions,  irritant  and  resolutive 
clauses,  and  clause  of  authority  to  register  in  the  register  of  entails  all  herein- 
after written ;  That  is  to  say, 

'  1848  Act,  B.  27.  '  Oraig  7.  Pitkm't  Tn.,  1886,  13  B.  003. 

*lSS2Aot,a.2e.  *  8m  p.  88S. 
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To  Regibter  tbe  Entail 
(Firti)  If  thera  presents  shall  not  have  been  registered  id  the  register  of 
entails  in  my  lifetime,  then  the  heir^  succeeding  on  my  death  shall  be  bound 
at  hia  own  ezpeuae  to  register  the  same  in  the  said  register  within  six  months 
after  my  death ; 

To  Feudalise  the  Entail 
(Second)  In  like  manner,  if  the  title  under  these  presents  shall  not  have  been 
feudalised  in  my  lifetime  so  as  to  effectually  publish  the  destination  and 
entail  fetters  and  tbe  other  clauses  hereof,  then  tbe  heir  ^  succeeding  on  my 
death  shall  be  bound  to  make  up  title  under  these  presentfi,  and  to  effectually 
publish  the  destination  and  entail  fetters  and  all  tbe  other  clauses  hereof  in 
the  register  of  sasines,  all  within  sis  months  after  my  death ; 

To  POBSBSB   UNDER  THB   EhTAIL  ONLT 

(Third)  The  said  lands  and  others  shall  be  held  and  possessed  under  these 
preseota  and  under  no  other  title  whatever ; 

To  USE  Name 

(Fourth)  The  heirs*  of  entail  shall,  while  in  possession  of  the  estate  under 
these  presents,  adopt  and  constantly  use  the  name  of  X.  as  their  only  or  last 
surname  ^ ; 

ExoLueiON  OP  Terce  and  Courtesy 

(Fifth)  The  widows  and  widowers  of  tbe  heirs*  of  entail  shall  not  be  entitled 
to  terce  or  courtesy  out  of  or  in  respect  of  the  said  lands  and  others,  all 
which  rights  of  terce  and  courtesy  are  hereby  excluded ; 

To   INSERT    OR   REFER  TO   CONDmONB,   ETC. 

(Sixth)  Without  prejudice  to  the  second  condition  hereinbefore  written,  all 
the  heirs  *  of  entail  shall,  in  all  investitures  of  the  said  estate,  or  any  part 
thereof,  and  in  all  other  writs  referring  thereto,  either  insert  at  full  length  or 
validly  refer  to  the  destination,  obligations,  conditions,  irritant  and  resolutive 
clauses,  and  clause  of  authority  to  register  in  the  register  of  entails,  all  herein 
contained : 

Irritant  and  Resolutive  Claqsbb 
And  with  reference  to  all  the  obligations  and  conditions  herein  contained,  it  is 
hereby  provided  that  if  any  heir  •  of  entail  shall  contravene  any  of  them  by 
act,  deed,  omission,  or  otherwise,  such  contravention  shall  be  null  and  void, 
and  the  contravener  shall  forfeit  the  eetate,  which  shall  thereupon  ipso  facto 
devolve  upon  the  next  heir  of  entail : 

General  Clauses 
With  entry  at  the  date  hereof :  And  I  assign  the  writs ;  And  I  assign  the 
rents :  And  I  grant  warrandice :  And  I  reserve  power  of  revocation,  even  after 

'  If  the  gnmter  ia  not  the  iuBtitate,  it  ifl  =  These  last  words  are  not  implied  (BuMer 

to  apply  all  obuaee  to   the   io-       v.  Weitan,  1882,  fl  R.  492). 
well  OS  to  the  heirs. 
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registnttion  in  th«  register  of  entaile  and  infeftmeot :  And  I  dispense  with 
deliTery : 

AUTHOBITT  TO   ReOISTEB 

And  without  prejudice  to  or  from  the  other  clauses  herein  contained,  I  gr&nt 
authority  for  registration  of  these  presents  in  the  register  of  entails. — In 
witness  whereof. 


INSTRUMENT  OF  DISENTAIL  (Sched.  1848  Act) 

At  the  day  of  ,  in  presence  of  , 

notary  public,  and  of  the  witneesea  subscribing,  I,  A.,  heir  [or  institute]  of 
entail  in  possession  of  the  lands  aud  others  after  mentioned,  namely,  All  and 
Whole  [take  inj'ull  description  from  tiilet],  which  lands  and  others  are  held  by 
me  under  a  deed  of  entail,  dated  ,  and  recorded  in  the  register  of 

entails  on  ,  take  instrumeutB  in  the  hands  of  the  said  notary  public 

aubecribing  that  the  said  lands  and  others  are  now  held  by  me  free  from  the 
conditions,  provisions,  and  clauses  prohibitory,  irritant,  snd  resolutive  of  the 
entail  [and  clause  therein  contained  authorising  registration  in  the  register 
of  entails],  by  virtue  of  the  Entail  Amendment  Act,  1848;  the  Entail  Amend- 
ment Act,  1853;  the  Entail  Amendment  Act,  1875;  the  Entail  Amendment 
Act,  1882 ;  and  the  Entail  Acts :  And  I  consent  to  the  registration  hereof  in 
the  register  of  tulzies,  and  also  in  the  Books  of  Council  and  Session  and  others 
competent,  therein  to  remain  for  preservation,  and  thereto  constitute  , 

my  procurators,  etc. — In  witness  whereof  I  and  the  said  notary  public  have 
subecribed  this  instrument  of  disentail  [proceed  with  ordinary  testing  clause]. 
The  notary  will  add,  after  his  signature,  the  letters  "  N.P," 
Reference  to  the  Acts. — The  1848  Act  only  will  be  referred  to  if  the  powers 
of  that  Act  only  are  required.  But  (I)  if  the  instrument  is  executed  be/ore 
the  authority  of  the  Court  is  obtained,  the  1853  Act  will  be  referred  to.  (2) 
If  consents  of  an  heir  or  heirs  other  than  the  nearest  heir  are  dispensed  with, 
the  1875  Act  will  be  referred  to.  (3)  If  the  consent  of  the  nearest  heir  is 
dispensed  with,  the  1862  Act  will  be  referred  to.  (4)  The  same  Act  will  be 
referred  to  if  the  disentailing  power  is  under  that  Act  only;  and  (5)  for 
precaution's  sake,  it  may  be  desired  to  add  a  general  reference  to  "  the  Entail 
Acts  "  in  any  case  (1S82  Act,  s.  2). 

Bbeds  of  Consent 
The  only  matters  which  need  be  referred  to  are  the  following : — 
Absolute  or  OonditionaL — ConBcnts  to  disentail  are  in  terms 
abeolute,  nor  is  it  usual  for  them  to  express  any  consideration.  These 
are  matters  which  are  otherwise  attended  to.  But  sec.  4  of  the  1848 
Act,  dealing  with  powers  "  to  sell,  alienat«,  dispone,  chaise  with  debts 
or  encumbrances,  lease,  and  feu,"  refers  expressly  to  consents  being 
granted  "  subject  to  conditions,  restrictions,  and  limitations." 

26 
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Irrevocable. — ^All  coneente  are  irrevocable  (1848  Act,  s.  50). 

A  Tutor  or  Ourator  ad  litem  may  conaent,  and  he  does  not — 
incur  any  responBibility  oo  account  of  auch  consent  in  respect  of  any  alleged 
error  id  judgment,  or  inadequacy  of  consideration,  or  want  of  consideration 
therefor,  unless  it  shall  be  alleged  and  proved  that  he  acted  corruptly  in  the 
matter.* 

By  Attorney. — The  deeds  may  be  granted  by  an  attorney,  bat,  of 
course,  he  must  have  special  power  to  that  effect  The  attorney  may  be 
the  heir  in  posseesion,  but  obviously  that  is  very  undesirable.^ 

>  1882  Act,   s.    12;    ^faxvltU   Heron  r.  '  Munro  r.  Jf.,   1902,  ID  S.  U  T.   No. 

Dunlop,  18e3,  21  R.  280.  82. 

DEED  or  CONSENT  BY  MAJOR  HEIR 

I,  A.  [designation,  including  "place  of  oJode"'],  being  of  full  age,  and 
the  heir  next  in  Bucoesaion,  being  beir-apparent '  of  B.,  the  heir  \or  institute] 
in  possession,  under  a  deed  of  entail,  dated  ,  and  roistered  in  the 

register  of  entails  on  ,  executed  by  C.  in  favour  of  D.  and  the  heirs 

of  entail  therein  specified,*  of  All  and  Whole  the  lands  of  X.  in  the  oounty  of 
Y.,*  do  hereby  consent  to  the  disentail  *  by  the  said  B.  of  the  whole  lands, 
estate,  and  others  contained  in  the  said  deed  of  entail,  and  that  in  the  form 
and  manner  authorised  by  the  Entail  Amendment  Act,  1848,  [add  other  Acte 
if  necessary ;  tee  p.  401] :  And  I  conaent  to  the  registration  hereof  for  pre- 
servation.— In  witness  whereof. 

1  The  "place  of  abode"  must  not  be  omitted  {see  AS.,  18th  November 
1848). 

*  If  he  is  the  nearest  heir,  but  not  heir- apparent,  say,  "and  the  heir  next 
in  succession  to  B.,"  etc, 

'  It  is  not  necessary  to  set  forth  the  destination  if  there  is  a  reference  to 
the  registered  entail  (iPLagan,  1896,  34  S.  L.  R.  18). 

*  The  form  in  the  Act  of  Sederunt  requires  (1)  the  leading  name  or  a 
general  desoriptiou,  and  (2)  the  county  or  counties. 

'  If  the  purpose  is  uot  disentail,  but  chaining  with  debt,  etc,  state  here 
distinctly  and  briefly  what  is  consented  to. 

DEED  OF  CONSENT  BY  (1)  A  Mabrikd  Wohan;  (2)  Minor  with 
CONBBHT  OF  CuBATOB  od  litem,  and  (3)  Tutor  ad  litem  of  PtfPiL 

We,  the  parties  following,  namely,  (first)  A,  residing  at  ,  wife  of 

B.  [designation],  also  residing  there,  with  the  special  advice  and  consent  of  my 
husband,  and  I,  the  stud  B.,  as  taking  burden  on  me  for  my  wife  and  for  my 
own  right  and  interest,  I,  the  said  A.,  beii^  of  full  age  and  the  heir  next  in 
succession  to  E.,  the  heir  [or  institute]  in  possession  under  [refer  to  deed  of 
entail  and  lands  as  in  previous  form] ;  (second)  C,  eldest  son  of  the  sud  A 
and  B.,  and  residing  at  aforesaid,  being  in  minority  and  being  the 

heir  next  in  succession  after  the  said  E.  and  A.  under  the  said  deed  of  entail, 
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acting  witii  ooDBeot  of  D.,  my  curator  ad  litem  appointed  by  ioterlooutor  dated 
,  in  the  petition   at  the  instance  of  the  said  K.,  for  authority  to 
disentail  the  Bud  lands,  which  petition  is  at  present  pending  in  the  Court  of 
Session  before  Lord  ,  Ordinary,  and  I,  the  said  D.,  as  curator  ad  litem 

to  the  said  C. ;  and  (third)  R   [degignation],  residing  at  ,  tutor  ad 

litem  to  F.,  seoond  son  of  the  said  A.  and  B.,  and  residing  at  afore- 

said,  appointed  by  the  said  interlocutor,  the  said  F.  being  in  pupillarity  and 
being  the  heir  next  in  sueoession  after  the  said  E.,  A.,  and  C.  under  the  said 
deed  of  entail,  do  hereby  for  our  respective  rights  and  interests,  and  the  right 
and  interest  of  the  said  F.,  consent  [at  in  the  previous  form]. 
This  deed  will  be  ratified  by  A. 
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CONTRACTS  OP  EXCAMBION 

Implied  Real  WEintuidice. — The  peculiarity  of  an  excsmbion  is, 
that  there  exists  implied  mutual  real  warrandice  entitling  each  party 
to  resort  to  his  original  property  in  ease  of  eviction  from  that  which 
he  has  obtained  under  the  excambion.  The  right  is  effectual  against 
Edngular  aucceaeois.  To  have  this  result  it  is  stated  by  Erskine  that 
the  deed  by  which  the  lands  are  exchaiiged  must  expressly  bear  to 
be  an  exeambion.'  The  proper  form  in  which  to  have  the  conveyances 
is  in  one  bilateral  deed  called  a  contract  of  excambion,  and  with  that 
word  occurring  in  ffremio.  But  three  other  forma  may  be  figured, 
namely,  (1)  one  mutual  deed  with  reference  to  which  the  word 
"  excambion "  is  not  used ;  (2)  two  separate  unilateral  deeds  bearing 
reference  to  each  other,  and  recitii^  that  the  cause  of  granting  is  in 
each  ease  the  counter  conveyance;  and  (3)  two  separate  unilateral 
deeds  without  any  reference  to  each  other.  It  is  thought  that  real 
warrandice  would  exist  in  the  first  of  these  cases  ;  the  second  is  doubt- 
ful, but  it  is  thought  the  right  would  not  exist ;  and  in  the  third  it  is 
of  course  clear  that  it  would  not 

Express  Real  Warrandice. — In  point  of  fact  it  is  usual  to  ex- 
press the  real  warrandice,  and  it  is  submitted  that  the  express  clauses 
are  often  not  well  stated.  It  is  not  uncommon  to  declare  in  absolute 
terms  that,  if  either  property  shall  be  evicted  in  whole  or  in  part, 
then  the  contract  and  the  infeftments  thereon  shall  be  null  and  void. 
Thus,  it  A.  is  evicted  from  a  part  of  his  acquired  property,  or  if  a 
bond  is  discovered  of  less  amount  than  its  value,  the  result  would 
appear,  on  the  reading  of  the  clause,  to  be  that  he  is  totally  evicted  by 
his  infeftment  being  rendered  null  and  void.  Xo  doubt  be  gete  hack 
his  original  property,  but  that  may  be  no  equivalent  for  his  acquirerl 
property  as  at  the  date  of  eviction.  See  clause  given  in  the  subjoined 
form.  An  alternative  course  is  to  insert  no  substantive  clause  of 
real  warrandice;  but,  after  the  clause  of  personal  warrandice,  to  say, 
"  but  that  without  prejudice  to  the  mutual  real  warrandice  implied 
in  these  present-s." 

>  Erek.  ii.  3.  28. 
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Peraonal  Warrandice. — ^The  real  warraDdice  is  not  excluBive  of 
personal  warrandice  according  to  the  circumstances.  It  is  submitted 
that  the  implied  personal  warrandice  would  be  absolute,  the  one 
property  being  aSBumed  to  be  a  full  equivalent  for  the  other.  But 
the  peraoual  warrandice  should  be  expressed. 

Narrative. — There  is  no  occasion  for  any  narrative,  or  any 
reference  to  the  occasion  or  cauae  of  granting,  unless  it  is  required  to 
show  that  the  granters,  or  one  of  them,  have  power  to  convey.  If  any 
money  passes  for  equality,  it  will  of  course  be  acknowledged.  In  such 
cases  the  clause  of  express  real  warrandice  sometimes  proceeds  to  aay 
that  on  eviction  the  payer  of  the  money,  or  hie  successor,  is  to  have 
a  claim  for  repayment  of  the  amount  t^ainst  the  receiver  of  it  or  his 
successor.  This  is  wrong  on  two  separate  grounds,  namely,  (1)  there 
is  no  such  claim  against  a  singular  successor,  and  (2)  as  against  the 
receiver  of  the  money  and  his  heirs  the  claim  is  not  measured  by  the 
sum  paid. 

Feu-duties,  Oasualtiee,  and  Public  Burdens.  —  The  rule 
between  the  parties  as  to  these  should  receive  special  consideration. 
Assnmingi'for  instance,  that  the  excambions  relate  to  relatively  small 
parts  of  larger  wholes,  the  natural  way  will  be  that  there  should  be 
no  change  in  the  payment  of  feu-duty  or  stipend.  Casualties  of  the 
natiu«  of  duplicands,  etc.,  payable  at  fixed  periods,  are  in  the  same 
position.  But  casualties  payable  at  death,  and  rates  and  taxes,  are  in 
a  different  position,  and  will  naturally  follow  the  land. 

Stamp. — If  no  money  passes — 10s.;  if  any  money  passing  does 
not  exceed  £100 — lOs.;  if  money  exceeding  £100  passes — conveyance 
on  Bale  duty  thereon  only  (Stamp  Act,  1891,  s.  73). 

Becording- — The  contract  will  be  recorded  with  two  warrants, 
one  on  behalf  of  each  of  the  parties,  directing  registration  for  preserva- 
tion as  well  as  for  publication,  and  two  extracts  will  be  ordered. 

Trustees'  Powers. — A  power  to  sell,  even  when  combined  with  a 
power  to  purchase  heritage,  does  not  infer  power  to  exoamb.^ 

FORM  OF  CONTRACT 
It  is  contracted  between  the  parties  following,  namely,  A.  on  the  one  part, 
and  B.  on  the  other  part,  in  manner  underwritten ;  That  ia  to  aay,  the  parties 
have  agreed  to  make,  and  hereby  make,  the  following  excambion,  namely  :  In 
the  first  place,  the  said  A.  dispones  to  the  said  R,  and  his  heirs  and  assignees 
whomsoever,  heritably  and  irredeemably,  All  and  Whole  [denc-iptum  and 
reference  to  burdens,  if  ttecessary] :  And,  in  the  second  place,  the  said  B. 
dispones  to  the  said  A.,  and  his  heirs  and  assignees  whomsoever,  heritably  and 
irredeemably,  All  and  Whole  [deeeription  and  reference  to  burderu,  if  necea- 
9tay].  Providing,  without  prejudice  to  the  mutual  clauses  of  absolute  personal 
warrandice  hereinafter  written,  that  the  parties  hereto,  and  their  respeotiTS 
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hein  und  suooesBors,  shall  each  have  the  soourity  of  real  warrandioe  orer  the 
Bubjecto  hereby  diapooed  by  himself,  and,  ia  order  to  render  auoh  aeourity 
effectual,  that  if  either  of  the  Bubjects  above  diaponed,  or  any  part  thereof, 
aball  be  evicted  in  whole  or  in  part  on  account  of  any  fact  or  deed  of  the 
diBpooer,  or  of  his  predecessoiB  or  authors,  or  on  atjoount  of  any  defect  in 
the  disponer'a  title,  then  thia  contract,  ao  far  as  regarda  the  otlier  subjects 
and  the  iofeftment  following  thereon  in  Buoh  other  subjecta  and  all  subse- 
quent infeftmenta  therein,  shall  be  null  and  void  ;  With  eutty  at  the  tenn  of 
:  And  the  said  A.  and  B.  respectively  assign  the  write :  And 
they  respectively  asaign  the  rents :  And  they  respectively  bind  themselves  to 
free  and  relieve  the  other  and  his  foresaids  of  all  feu-duties,  miniater'a  stipend 
and  augmentations  thereof,  and  heritora'  assessments,  now  and  in  all  time 
coming,  and  of  all  oasualtieB  and  public  burdens  to  the  said  term  of  entiy :  And 
the  stud  A,  and  fi.  respectively  grant  warrandice :  And  they  oonsent  to  the 
registration  hereof  for  preservation. — In  witness  whereof. 
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SERVITUDES 

"  SlBVTTUDES  properly  constituted  are  available  gainst  singular  . 
successors  in  the  servient  tenement  and  available  to  singular  successors 
iQ  Uie  dominant,  though  not  followed  by  infeftment;  and  it  has 
therefore  been  held  essential  that  this  burden  should  be  limited  to  such 
uses  or  restraints  as  are  well  established  and  defined,  leavii^  others  as 
mere  personal  agreementa"* 

OoNSTmraoH 

POBitive  Servitudea — l.  Orant,  which  may  be  in  the  titles  of 
either  property  or  in  a  separate  deed,  or  even  under  certain  circumstances 
implied,^  but  this  must  be  very  clear.*  In  order  to  be  effectual  gainst 
singular  sncceesors  it  must  either  (1)  appear  in  the  titles  or  (2)  be 
followed  by  use. 

2.  Frescripticm  following  on  infeftment  in  the  dominant  tenement 
without  other  grant.  The  period  is  still  forty  years,*  and  a  bounding 
title  is  no  obstacle  to  the  acquisition  of  a  servitude  beyond  the  bounds. 

Negative  Servitudes  are  constituted  only  by  express  grant*  The 
reason  is  tiiat  there  can,  from  the  nature  of  the  right,  be  no  possession. 
The  grant  or  ^reement  may  be  in  the  titles  of  either  tenement  or  in  a 
separate  deed.  It  is  effectual  gainst  singular  successors  though  not 
recorded.  This  is  the  real  risk  in  connection  with  servitudea  A 
property  is  purchased ;  the  titles  show  no  servitude ;  the  records  show 
none ;  and,  it  being  a  ne^tive  servitude,  there  is  no  poBsession  to  put 
one  on  one's  enquiry.  Kotwithstanding  all  this,  it  may  turn  out  that 
the  property  is  subject  to  a  servitude  of  a  serious  nature,  e.g.  against 
building  hi^er  or  against  injuring  the  light  or  prospect  of  an  adjoining 
property.  Nor  is  it  clear  that  the  seller's  warrandice  would  always 
cover  this,  even  assuming  it  to  be  sufficient  Still,  though  it  is  true  that 
there  can  be  no  possession,  it  is  equally  evident  that  "  the  peculiarity  of 

'  Boll,  iV.,  S70.  FormatlioritJeBgeiienlly,  '  1874  Aot,  (l  34. 

•M  nma  work,  B91-S.  '  InglU  t.    Clark,    Mipra ;  MeUa^e    t. 

*  Inglit  T,   Clart,  ISOl,  i  F.,  2S8  ;  B«ll,  Pardon,  1902,  4  F.  507.     Bnt  dudngnuh 

A-.,  992;  cuee  resting  on  the  law  of  the  te 

■  £hv  y.  JOrMtaiM,  189«,  24  R.  81.  MtUai/i. 


3,t.zcd_,CjOO<^lc 


408  8ERVITXTDE8 

the  situatioD"  may  be  sufficiently  marked  to  suggest  the  eristence  of 
some  servitude  right  as  the  cause  and  explanation  of  it,  and  thus  to  put 
a  piirchaser  on  his  guard. 

Without  express  power  a  factor  and  commissioner  is  not  entitled  to 
constitute  a  servitude.' 

Extinction 

1.  BenuTiciation,  which  may,  and  naturally  will,  be  a  separate  deed, 
and  need  not  be  recorded  in  order  to  be  effectual  against  all  partiea 

2.  Prescription.  —  Tiaa  applies  to  both  positive  and  ne^tive 
servitudes.  But  in  the  case  of  a  pt^tive  servitude  the  fact  that  it  ia 
not  used  to  the  full  extent  does  not  necessarily  even  limit  the  right, 
though  it  will  end  in  that  if  the  right  is  oonstituted  by  prescription 
only  without  written  title.  And  in  the  case  of  a  n^ative  servitude, 
the  prescription  of  immunity  may  be  partial  only.  As  to  the  period 
of  prescription  required  to  extinguish  a  servitude,  it  would  appear  that 
that  will  depend  on  circumstances.  If  the  positive  prescription  cannot 
be  invoked,  the  period  will  be  forty  years.  This  will  be  so,  e.g.,  in  the 
case  of  a  servitude  r^ht  of  road  where  the  ground  lies  open,  and  the 
immunity  is  pleaded  solely  on  the  negative  prescription  by  reason  of 
non-exercise  of  the  servitude  right.  But  in  the  same  case,  if  a  singular 
successor  be  infeft  for  twenty  years  on  a  disposition  of  a  building  on  the 
site  of  the  servitude  road,  hia  title  will  be  secure  by  virtue  of  the  positive 
preecription,  though  the  servient  tenement  may,  in  that  particular  case, 
be  liable  to  provide  a  substituted  road  if  the  ground  permit.  And 
even  without  the  positive  prescription,  the  facts  as  to  acquiescence  may 
be  such  as  to  bar  any  challenge.^ 

3.  Cmifusum^  l—Difficult  questions  as  to  extinction  or 

4  Change  of  Circumstances.  J 
suspension  may  arise  when  both  tenements  come  into  one  ownership 
and  are  subsequently  again  separated,'  and  also  when  a  change  of 
circumstances  renders  the  servitude  useless,  e.g.  in  the  case  of  a 
servitude  of  light,  when  the  prospect  is  destroyed  by  another  building 
against  which  no  servitude  exists. 

5.  Acquisition  of  the  servient  tenement  under  statutory  powers.* — From 
the  Harrogate  case  it  would  appear  that  this  is  not  limited  to  compulsory 
acquiflitioD,  but  includes  acquisition  by  agreement  under  statute 
when  compulsory  powers  exist.  The  servitude  owner  may  have  a 
claim  to  compensation.  Quxere  whether  the  servitudes  are  extinguished 
except  in  80  far  as  they  would  conflict  with  the  statutory  purposes. 

■  Macgrtgor  v.  Balfour ,  1SS9,  2  F.  34G.  ■  Inglit  t.  Clark,  tufra. 

°  Mmrhead  v.  Olasgow  Highland  Say.,  <  Oiaa  t.  Cailander,  Oc,  By.,  1892, 19  fi, 

1861,  2  H.  420.     Further,  u  to  effect  on  012  ;   EirlAti  t.   BarrvgaU  SAaol    Board 

dngillar  BncocsBor  of  anthoi's  acquiescenca,  [1866],  1  Ch.  437. 
■ee  Macgrtgor  v.  BiUfow,  1899,  2  F.  346. 
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Leasehold. — It  is  not  clear  that  agreemeDts  purporting  to  create 
servitudes  between  two  leaeelioldera  are  binding  upon  singular  suc- 
cessors, no  matter  how  long  may  be  the  terms  of  the  leases,  and  though 
tbej  are  registered.^ 

Aa  matters  of  practice  the  following  may  be  noted : — 
In  Constituting  a  Servitoda — To  embody  it  in  a  formal  deed 
which  shall  identify  both  propertieB  and  shall  be  recorded  in  the  roister 
or  roisters  applicable  to  them  both.  An  extract  should  be  put  up 
with  each  set  of  titles.  As  to  the  terms  of  the  deed  it  is  to  be  re- 
membered that  the  presiuuption  Ib  in  favour  of  freedom.  If  two 
meanings  can  be  placed  on  a  clause  imposing  a  servitude,  that  meaning 
is  to  be  given  effect  to  which  is  most  favourable  to  the  servient  tene- 
ment.' In  that  case  there  was  a  servitude  against  building  within 
14  feet  of  a  gable:  held  that  this  prohibited  only  buildings  within 
14  feet  directly  ex  adverso.  It  is  also  very  important  to  note  that 
many  restrictions,  which  are  at  least  commonly  spoken  of  as  servitudes, 
cannot,  it  now  appears,  he  constituted  except  as  burdens  upon  a  con- 
current infeftment,  and  that  mere  recording  in  the  sasine  roister  may 
give  no  real  right." 

In  Selling  the  Servient  Tenement. — To  see  that  the  conditions 
of  sale  fairly  disclose  the  servitude  aud  that  it  is  excepted  in  the  dis- 
position. The  seller  has  been  held  entitled  to  have  the  servitude 
excepted  from  both  the  dispositive  and  the  warrandice  clauseB,*  though, 
as  the  seller  warrants  only  what  he  conveys,  it  is  difficult  to  see  any 
reason  for  excepting  it  from  the  warrandice  if  the  property  is  conveyed 
expressly  as  burdened  with  the  servitude.  But  the  converse  does  not 
at  all  hold. 

In  Buying  the  Servient  Tenement. — To  examine  the  deed  of 
constitution,  if  any,  for  if  a  positive  servitude  be  constituted  by  grant 
it  may  go  further  than  is  manifested  by  the  possession,  which  in  that 
case  is  the  badge,  but  not  the  measure,  of  the  right.  And  though  no 
servitude  be  disclosed,  if  the  situation  or  circumstances  suggest  that 
one  may  exist,  the  titles  of  the  supposed  dominant  tenemeut  may  he 
examined  and  enquiries  may  be  made.  Under  certain  circumstances  it 
may  be  proper  that  the  seller  should  warrant  immimity. 

In  Buying  the  Dominant  Tenement,  if  the  servitude  be  relied 
on. — To  obtain,  if  possible,  an  admission  from  the  servient  owner  that 
the  right  subsists ;  in  any  case  to  see  that  the  facts  are  not  inconsistent 
with  the  alleged  servitude ;  to  take  an  express  conveyance  of  the 
servitude ;  and  if  it  is  not  formally  on  record,  to  take  steps  to  have  this 
done,  e.g.  by  recording  the  deed  of  constitution,  or  failing  that,  by 
inserting    full    clauses    in  the    disposition,    identifying    the   servient 

*  Campbtll'i     Tn.     t.     C»rp(/r9tii>H    t^ 
ata*goa,  1802,  i  F.  7G2. 

•  Sdin.  y.  W.  S.  By.,  189S,  20  B.  725. 
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tenemeBt,  and  recording  the  deed  in  the  appropriate  register  or 
r^ifitere.  This  applies  with  special  force  in  the  purchase  of  a  part  of 
a  larger  property,  where,  e.^.,  the  part  purchased  draws  light,  and  sir 
from  the  remaining  part,  or  drains  throi^h  it  There  onght  then  to  be 
inserted  clauses  creating  servitudes  occoFdin^y.  As  to  the  facts  being 
inconsistent,  it  has  been  held  that  a  purchaser  of  the  dominant  tene- 
ment, in  the  knowledge  of  buildii^  on  the  servient  in  contravention  of 
a  n^ative  servitude,  was  not  entitled  to  have  those  particular  buildiogB 
removed,  but  without  prejudice  to  the  servitude  otherwise.^ 

When  Confusion  may  have  Operated— When  the  two  tene- 
ments have  come  into  one  ownership,  and  are  ^ain  to  be  separated  by 
the  alienation  of  either,  care  should  be  taken  to  make  it  quite  clear  in 
the  title  whether  the  servitude  is,  or  is  not,  to  reviva 

In  Discharging:  ^  servitude,  to  take  a  formal  deed  and  to  record  it 
The  consent  of  tenants,  etc.,  may  be  required. 

Servitude  of  Road. — ^The  first  form  below  relates  to  a  right  of 
way,  and  the  following  points  may  be  noted : — 

1.  The  rule  is  that  the  owner  of  the  Bervient  tenement  is  entitled  to 
substitute  another  road  equally  convenient.^ 

2.  But  this  does  not  apply  when  the  preoiae  line  of  the  road  has  been 
made  matter  of  express  contract  between  the  parties.  The  servient  owner 
has  then  no  power  to  alter.'  But  Moye^  case  does  not  apply  to  any  rural 
right  of  way  or  to  any  way  which  has  become  definite  by  usage  instead  of 
oontraot. 

3.  If,  when  there  is  infeftment  in  a  definite  route,  the  owner  of  the 
dominant  tenement  should  consent  to  the  substitution  of  a  new  Hne  of  road, 
it  is  not  clear  that  he  has  the  same  real  right  in  the  new,  as  he  had  in  the 
old,  road.> 

4.  The  ordinary  rule,  of  course,  is  that  the  owner  of  the  dominant  tenement 
must  maintain  the  road,*  and  if  by  contract  the  burden  be  put  upon  the 
owner  of  the  servient  tenement  who  grants  the  servitude,  it  does  not  neoeesarily 
follow  that  a  singular  successor  in  the  servient  tenement  will  be  liable.  If  a 
singular  successor  is  to  be  reached,  the  burden  of  maintenance  must  be  made 
a  real  burden  on  the  servieot  tenement' 

5.  Opinion,  that  in  no  case  is  it  competent  for  a  Dean  of  Guild  to  order 
deviation.^ 

DEED  CONSTITUTING  SERVITUDE  RIGHT  OF  WAY 

I,  A.,  considering  that  I  am  proprietor  of  All  and  Whole  the  aubjeots  in 
the  town  of  Musselbui^h  and  county  of  Edinburgh  particularly  described  in 
the  disposition  granted  by  C.  in  my  favour  dated  ,  and  recorded  in  the 

1  MuiThead  t.  Olaagovi  Bigklaad  Society,  '  Moga  v.  iPDiannid,  ISOD,  2  F.  OIS. 

1864,  2  H.  120.  *  Bell,  Pr.,  1010. 

■Bell,    Pr.,    1010;  Thom»m'»    Tt$,    t.  *  Allan    t.    MaeLoAUm,    1000,    3    F. 

Fiiiias,  laSS,  as  B.  107.  69». 
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1  of  the  general  register  of  sasines  for  the  count;  of  Edinbu^' 
:  That  B.  is  proprietor  of  eubjeote  on  both  the  east  and  we 
d  property,  luid  has  requested  me  to  allow  him  and  hie  heirs 
es  a  servitude  right  of  wa;  across  the  baok  ground  attached  b 
:;  as  a  means  of  communication  between  his  said  two  properties,  i 

agreed  to  do  on  the  terms  and  conditions  underwritten  :  Therefa 
oration  of  the  sum  of  &  inetantl;  peud  to  me  by  the  said  ] 

I  hereby  acknowledge  the  receipt,  I  hereby  grant  and  dispone  b 
.,  and  bis  heiis  aud  assignees,  being  proprietors  of  the  properti 
:  belonging  to  the  said  B.  on  the  east  and  west  of  my  said  proper^ 
i  always  as  after  mentioned,  a  servitude  right  of  way  over  and  i 
d  subjects  on  a  footpath  at  the  place  indicated  on  the  plan  annexe* 
as  relative  hereto :  But  declaring  that  these  presents  are  granted 
ider  the  following  conditions,  namely,  (first)  the  said  B.  shall  forti 
lut  doorways  in  the  two  boundary  walls  of  my  property  at  the  i 
1  A  and  B  on  the  said  plan,  and  shall  erect  substantial  gates  th 
shall  always  be  kept  in  proper  condition  and  repair,  and  be  from 
3  repaired  at  the  sole  expense  of  the  said  B.  and  bis  foresaids ;  (se 
id  B.  shall  form  a  neat  gravelled  footpath  between  the  said  { 
path  shall  be  feet  wide,  and  shall  always  be  kept  in  good  oon< 
pair  at  the  sole  expense  of  the  said  B.  and  his  foresaids ;  (third)  th 
shall  always  be  kept  locked  when  not  in  actual  use;  (fourth)  th 
>f  way  has  been  granted  with  reference  to  the  present  state  of  tlu 
ties  Iselonging  to  the  said  B.,  and  shall  not  be  extended  so  as  to 

substantially  different  condition  of  matters  so  as  materially  to  in< 
iden  on  my  property,  and  the  said  right  shall  at  all  times  be  exe 
ably  and  so  as  to  occasion  as  little  inconvenience  aa  may  be  to  m 
cceasors. — In  witness  whereof. 

ACSES  CREATING  BDILDING  RESTRICTIONS  IN  FAVOI 

OF  ADJOINING  PROPRIETOR 
lis  is  exactly  the  kind  of  deed  which  is  affected  by  Cam^h^t  3 
ration  of  Glasgow.^  The  case  supposed  is  a  combination  of  propi 
ivent  the  deterioration  of  the  neighbourhood  by  the  erection 
ir  class  of  buildings  on  adjoining  vacant  ground.  They  aooort 
ibe  and  pay  a  price  to  purchase  the  restrictions.  It  is  not  enou 
Ln  agreement  between  those  proprietors  aud  the  builder  who  is 
:ted,  in  which  deed  the  conditions  are  clearly  set  out,  and  wh 
ed  in  the  saeine  register.  The  objection  is  that  the  reetrictions  ai 
r  known  servitudes,  but  most  rest  on  the  crsation  of  a  real  burdei 
an  be  done  only  aa  a  qualification  of  a  simultaneous  infeftment, 
igly  either  (1)  the  conditions  must  be  put  into  the  builder's  oi 
nent  on  acquisition,  or  (2)  he  must  be  pro  forma  diveeted  and 
ested  under  the  conditions,  or  (3)  he  must  be  divested  in  favon 
lee  under  the  conditions.  In  the  first  of  these  cases  the  clauses 
it's  dispoution  may  run  as  under,  and  clauses  to  meet  the  othei 
e  easily  adapted. 

)  1>02,  4  F.  7E3. 
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[Before  term  of  entry  "^  and  after  referring  to  any  gubsisting  eonditioae] 
And  further  the  said  subjects  hereby  dispoaed  are  so  disponed  always  with 
and  under  the  conditions,  restrictions,  serritudes,  real  burdens,  and  irritaooy 
hereinafter  specified :  That  is  to  say.  Whereas  the  following  persons  are 
proprietors  of  houses  on  the  west  side  of  X  terrace  aforesud  as  follows,  m. : 
A.  is  proprietor  of  the  house  No.  of  the  said  terrace,  B.  is  proprietor  of 
the  house  No.  of  the  said  terrace,  C.  is  [and  to  on] : — And  whereas  the 
said  A.,  B.,  and  C,  being  desirous  of  having  the  restrictions  hereinafter  ex- 
pressed constituted  over  the  said  subjecte  hereby  disponed  to  the  said  D. 
[buS.der],  have  each  contributed  the  sum  of  £,  ,  making  a  total  of  £.  , 
which  it  has  been  arranged  shall  be  paid  to  and  accepted  by  the  said  D.  as 
the  price  of  the  restrictions  hereinafter  imposed ;  And  now  seeing  that  the 
said  sum  of  £  has  been  paid  to  the  said  D.  by  the  said  A.,  B.,  and  C,  the 
receipt  of  which  he  hereby  acknowledges :  Therefore  in  consideration  thereof 
it  is  hereby  agreed  as  follows,  viz.  (first),  the  only  buildings  to  be  erected  on 
the  said  property  fronting  X  terrace  or  within  yards  of  it  shall  be  self- 
contained  private  dwelling-houses,  which  shall  not  be  of  greater  height  nor 
of  less  size  than  nor  of  inferior  style  to  those  at  present  on  the  west  side  of 
the  said  terrace.  No  house  shall  be  sulnlivided  nor  occupied  by  more  than 
one  family  or  for  any  business  purpose  or  for  any  purpose  whatever  except 
only  as  an  undivided  private  dwelling-house,  and  by  one  family  only ;  (second) 
the  building  line  on  the  east  side  of  the  said  terrace  shall  be  kept  back  so 
that  the  breadth  of  the  street  measuring  from  the  east  extremity  of  the  pave- 
ment on  the  east  to  the  west  extreuiity  of  the  pavement  on  the  west  shall  be 
not  less  than  yards ;  (third)  the  foregoing  conditions  and  restrictions  are 
hereby  constituted  and  declared  to  be  now  and  in  all  time  coming  aerritudes 
on  and  over  the  said  subjects  hereinbefore  disponed,  and  that  in  favour  of  the 
said  A.,  B.,  and  0.  and  their  respective  suocessors,  proprietors  for  the  time 
being  of  the  houses  on  the  west  side  of  the  said  terrace  hereinbefore  specified 
as  belonging  to  them  respectively,  and  the  same  shall  be  enforceable  by  all 
or  any  of  them  or  their  foresaids ;  and  (lastly),  without  prejudice  to  the 
immediately  preceding  clause,  it  is  hereby  agreed  and  declared  that  the  said 
conditions,  restrictions,  servitudes,  and  real  burdens,  and  the  irritancy  hereby 
declared  shall  be  inserted  or  validly  referred  to  in  all  future  conveyances  of  or 
deeds  relating  to  the  said  subjects  hereinbefore  disponed  or  any  part  thereof 
under  pain  of  nullity. — iu  witness  whereof. 

CLAUSES  IN  DISPOSITION  CREATING  SERVITUDE  OF  LIGHT 

1.  By  Constitution  in  favour  op  Disponxk 

[After  dispontive  daaee  and  before  tern  of  entry,  soy]  : 

And  whereas  It  is  a  condition  of  the  said  sale  that  the  following  servitude 

should  be  constituted  in  favour  of  the  said  [diep<mee\  and  his  heirs  and  auc- 

cesBors  in  the  aaid  subjects  hereby  disponed :  Therefore  I  agree  that  neither  I 

>  awp.492. 
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nor  my  hein  or  succeeson  ahall  erect  any  building  or  stmoture  of  any  kind  on 
tbe  west  dde  ^  of  the  said  houae  hereby  disponed  within  yards  thereof. 

Altemativg 
Therefore,  aa  regards  the  window  at  preeent  existing  in  the  west  wall  of  tbe 
house  hereby  disponed,  I  agree  that  neither  I  nor  my  heirs  or  suocessorB  shall 
erect  any  buJldii^  or  stmoture  of  any  kind  which  shall  oome  within  a  radius  ^ 
of  yards  of  the  centre  of  the  said  window,   which  agreement  and 

reetriotion  is  hereby  declared  to  be  a  servitude  in  favour  of  tbe  subjeote 
hereby  disponed  over  the  ground  affected  tbereby  as  aforesaid. 

2.  Bt  RnisvATioN  ik  vavoub  op  Disponib 
And  whereas  it  is  a  condition  of  the  said  sale  that  the  following  servitude 
should  be  constituted  in  favour  of  me  and  my  heirs  and  successors  over  the 
subjects  hereby  disponed :  Therefore  it  is  hereby  provided,  and  the  said 
[diiipOTiee]  hj  acoeptance  hereof  [or  signature  hereto]  agrees,  that  do  building 
or  structure  of  any  kind  shall  be  erected  by  him  or  his  heirs  or  successors  on 
the  subjects  hereby  disponed  which  shall  come  within  yards  of  the 

house  retained  by  me,  being  No.  street,  which  agreement  and  restriotion 
is  hereby  declared  to  be  a  servitude  over  the  subjects  hereby  disponed  in 
fovour  of  the  said  house  retained  by  me  as  aforesaid. 

CLAUSES  IN  DISPOSITIONS  WITH  REFERENCE  TO  CASES  OF 
COMBINED  OWNERSHIP  WHERE  CONFUSW  MAY  HAVE 
OPERATED 

1.  Skparatiok  bt  Alienation  of  Downant  Tinekknt 
(1)  Where  the  Servitude  is  to  revive 
[Before  term  of  &ilry.]    And  whereas  in  the  titles  of  tbe  said  subjects 
hereby  disponed  a  servitude  of  tbe  nature  after  mentioned  is  constituted  in 
favour  of  the  said  subjects  over  certain  other  subjects  which  now  also  belong 
to  me,  namely,  the  subjects  in  the  county  of  particularly  described 

in  the  disposition  granted  by  X.  in  my  favour,  dated  ,  and  recorded 

,  aod  the  contract  is  that  the  said  servitude  shall  now  revive  or 
be  re-constituted:  Therefore  I  hereby  revive  or  re-constitute  in  favour  of  tbe 
said  [dieponee]  and  bis  heirs  and  successors,  proprietors  of  the  subjects  hereby 
disponed,  the  following  servitude  over  the  said  other  subjeote  belonging  to  me, 
namely  [spei^  the  servitude  distinctly']. 

(2)  fFA«re  the  Servitude  ienotto  revive 
[B^ore  term  of  entry  ]  And,  in  order  to  prevent  any  question,  it  is  hereby 
declared,  and  tbe  said  [dispoTieel  by  acceptance  hereof  agrees,  that  tbe  subjects 
hereby  disponed  do  and  shall  possess  or  enjoy  no  servitude  of  any  kind  over  tbe 
adjoinii^  or  neighbouring  subjects  belonging  to  me,  being  those  particularly 
described  in  the  disposition  granted  by  X.  in  my  favour,  dated  ,  uod 

recorded  ,  anything  in  the  prior  titles  or  other  documents,  or  any  past 

or  prior  use  or  prescription,  to  the  contrary  notwithstanding. 

1  As  to  tba  different  effect  of  these  two  claoBee,  see  Clark'i  case,  p.  40B. 
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2.  Sbpabaitom  bt  Auenatiok  of  the  Sesvibnt  Teniuxht 
(1)  Where  the  servitude  it  to  revive 
iBefore  term  of  eniryl    And  whereas  I  am  proprietor  of  other  subjecta 
adjoiniog  or  neighbouriag  the  aubjecte  hereby  dtepooed,  said  other  subjects 
being  those  particularly  described  in  the  disposition  granted  by  X.  in  my 
favour,  dated  ,  and  recorded  :  And  whereas,  before  the 

two  subjects  were  united  in  my  person,  the  said  other  subjeots  enjoyed  a  servi- 
tude of  the  nature  after  mentioned  over  the  subjects  hereby  disponed,  and  the 
contract  ia  that  such  servitude  shall  now  revive  or  be  reconstituted :  Therefore 
it  is  hereby  provided,  and  the  said  [t2ts/»nee]  by  acceptance  hereof  \pr  sub- 
scription hereto]  agrees,  that  the  subjects  hereby  disponed  are  and  shall  be 
affected  with  the  following  servitude  in  favour  of  the  said  other  subjects 
belonging  to  me,  namely,  a  servitude  to  the  effect  \tfpec%fy  t^]. 

2.  Where  the  Servitude  is  not  to  revive 
[B^ore  term  of  atiry]  And  whereas  I  am  proprietor  of  other  subjects 
adjoining  or  neighbouring  the  subjects  hereby  disponed,  said  otfaer  subjecte 
l^eing  those  [a*  above'],  it  ia  hereby,  in  order  to  prevent  any  question,  provided 
and  declared  that  the  subjects  hereby  dispoued  are  and  shall  be  free  from  any 
servitude  of  any  kind  in  favour  of  the  said  other  subjects  belonging  to  me, 
anything  in  the  prior  titles  or  other  documents,  or  prior  or  past  use  or 
prescription,  to  the  contrary  notwithetanding. 


DISCHARGE  OF  SERVITUDE 

I,  A.,  considering  that  I  am  proprietor  of  the  lands  of  X.,  in  the  county  of 
,  as  particularly  described  in  the  disposition  granted  by  0.  in  my 
favour,  dated  and  recorded  in  the  division  of  the  general  register  of  sasines  for 
the  said  county  on  :  That  tlie  said  lands  enjoy  a  servitude  of  [name 

it,  or  certain  servitudes]  over  the  lands  of  Y.,  in  the  said  county,  belongmg  to 
B.,  as  particularly  described  in  the  disposition  granted  by  D.  in  his  favour, 
dated  ,  and  recorded  in  the  said  division  of  the  general  register  of 

sasines  on  :  That  iu  consideration  of  [epectfy  U]  I  have  agreed  to 

discharge  said  servitude  [or  servitudes],  and  that  I  have  instantly  received  the 
said  sum  of  £  [if  any  pecuniary  eotisideration]  from  the  said  B.,  of 

which  I  acknowledge  the  receipt:  Therefore  I  renounce  and  dischaige  and 
declare  the  said  lands  of  Y.  to  be  redeemed  and  disburdened  of  the  servitude 
of  [name  it,  or  all  servitudes]  in  favour  of  the  said  lands  of  X.,  whether  consti- 
tuted under  [gpeci/y  any  partiadar  deed"]  or  under  any  other  deed  or  deeds,  or 
by  prescription,  or  otherwise  howsoever :  And  I  ^nt  warrandice. — In  witness 
whereoE 
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Oontrect  for  Loan. — In  loan,  as  much  as  in  any  other  contract, 
once  there  is  an  agreement  made  between  the  parties,  mutual  rights  and 
obligations  arise.  It  is  therefore  necessary  on  both  sides  to  make  at  the 
outset  all  stipulations  which  are  intended,  defining  the  terms  of  the 
arrangement,  or  altering  the  ordinary  rights  of  partiea  Amongst  these 
matters  are  (1)  the  representations  on  which  the  lender  proceeds,  i.e. 
ordinarily  the  accuracy  of  the  proposal ;  (2)  a  valuation,  by  whom,  at 
whose  expense,  and  showing  what  nuu^n,  and  in  connection  with  this 
and  as  a  check  upon  it,  it  is  well  to  know  the  price,  or  last  price,  before 
concluding  the  bargain  for  the  loan ;  (3)  period  of  endurance,  with  or 
without  pei*mission  to  shorten  this  on  one  or  other  or  both  sides  in 
special  events,  e.g.  death  or  sale  ;  (4)  rate  of  interest  to  be  paid,  and  rate 
to  be  inserted  in  bond;  (5)  fire  insurance;  (6)  delivery  of  titles;  (7) 
reserved  power  to  fen  and  terms  thereof. 

At  the  same  time,  an  ^reement  to  give  or  to  t^ake  a  loan  will  not 
be  specifically  enforced ;  the  remedy  is  dam^es.^ 

In  all  matters  of  security  the  two  cardinal  points  are  (1)  value, 
and  (2)  titia 

Value. — The  element  of  value  is  obviously  beyond  the  scope  of 
the  present  work.  The  recognised  margin  in  ordinary  circumstances 
is  one-third ;  that  is  to  say,  that  the  loan  shall  not  exceed  two-thirds  of 
the  value.  That  is  the  rule  now  prescribed  by  statute  in  the  case  of 
trusteea  under  the  Trust  Act,  1891  (s.  4).  The  Act  requires  the 
trustees  to  proceed  upon  the  report  of  a  skilled  valuator  obtained  on 
their  own  instructions,  and  not  on  the  instructions  of  the  borrower. 
Further,  not  only  capital  value,  but  also  rental,  must  be  looked  to :  it 
has  even  been  suggested  that  it  is  improper  to  lend  over  property  in  the 
possession  of  the  borrower,  and  therefore  not  yielding  rent.*  But  if 
that  rule  were  acted  on,  many  excellent  investments  would  be  lost ;  and 
it  is  to  be  remembered  that,  since  then,  simpler  machinery  has  been 
supplied  for  removing  the  proprietor  from  possession  in  case  of  default ' ; 

»  Snitt  J/ritan  Ttrritoriti  Ltd.  v.   Wal-  *  MaeUativ.  Soady't  Tr*.,  1888, 16  B.  866, 

lingbm,  189S,  A.  a  S09.  '  1894  Aot,  b.  C. 
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and  besideB,  in  the  case  of  land,  the  proprietor's  natural  poBBesnon  may 
be  a  positive  advantage  in  the  way  of  preventing  tenants'  claims. 

As  bearii^  on  the  duty  of  a  law  f^nt  in  connection  with  the 
selection  of  an  investment,  it  goes  without  saying  that  within  that 
sphere  much  more  is  commonly  left  to  him  than  in  the  case  of 
purchase.  For  in  the  latter  case,  unless  in  purely  investment 
purchases,  the  client  has  wishes  and  desires  of  his  own;  indeed,  the 
property  is  Am  selection,  and  he  probably  has  his  own  idea  of  what 
its  value  is,  or  is  to  him;  and  really  only  the  title  is  left  to  the 
i^nt  But  in  ordinary  loans  there  is  no  room  for  this  personal 
element:  value  and  title  are  both  on  much  the  same  footii^,  though 
of  course  it  is  not  suggested  that  the  agent's  responsibilities  are  the 
same  as  r^ards  both. 

The  {^ent  should  not  submit  for  bis  client's  consideration  any  loan 
proposal  which  in  Ms  opinion  it  would  be  injudicious  to  accept.  This 
applies  to  ordinary  clients  only ;  and  of  course  only  in  the  absence  of 
distinct  advice  not  to  lend. 

In  the  ordinary  case  the  i^nt  will  require  that  there  be  pro- 
duced to  him  evidence  of  the  representations  embodied  in  the  proposal 

What  is  Heritalde? — This  may  be  of  very  great  importance  in 
the  case  of  securities  over  manufacturing  subjects,  where  the  real 
value  probably  lies  in  the  machinery,  and  in  all  cases  it  has  a  certain 
importance  as  r^ards  fittings.  In  all  these  cases  the  lender  must  be 
made  to  understand  that  the  machinery  and  other  effects  cannot  be 
reUed  on.  But  manufacturing  machinery,  even  though  somewhat  slightly 
attached,  may  be  held  heritable  in  a  question  with  the  bondholder.^ 
Property  of  this  kind,  if  sold  for  break-up  value,  usually  realises 
merely  a  fraction  of  its  cosL 

Fittings. — It  is  su^ested  that  the  bond  should  contain  a 
disposition  of  fittii^  and  fixtures,  present  and  future.  This,  of  course, 
cannot  be  relied  upon  as  givir^  any  benefit.  Thus,  if  the  debtor  be 
sequestrated  before  the  creditor  enters  into  poBseBsion,  it  is  clear  that 
the  trustee  will  be  entitled  to  claim  the  fittings  as  against  the  heritable 
creditor.  But  if  the  order  of  events  be  reversed,  and  if  the  creditor 
enter  into  possession  before  sequestratiou,  it  would  appear  that  the 
clause  in  the  bond,  followed  by  the  creditor's  possession,  would  entitle 
him  to  prevail  over  the  trustee,  which  it  is  thought  even  in  this  case  the 
mere  prior  poesessioa  without  the  clause  would  not  do.^  And  even  apart 
from  the  debtor's  sequestration  and  creditor's  possession,  a  clause  of 
fittings  will,  it  is  thought,  enable  the  creditor  under  his  power  of  sale  to 
sell  both  property  and  fittings. 

Pro  ijldiviso  Shares. — Lenders. — Th^e  are  obviously  undesirable 
as  securities,  but  sometimes  they  must  be  taken.    The  outstanding 

'  EowU^t  Trt.  T.  M'Lay,  1902,  6  F.  S14.  ■  H6fmtK  r.  Oarrimg*  [1BB7],  1  Ch.  182, 
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objections  are  the  divided  control  and  the  difficulty  and  expense  of 
realization.  It  does  not  appear  that  a  mortgagee  of  apro  ivdiviao  share 
could  bring  an  action  of  division  and  sale,  so  that  he  would  require  to 
realize  the  ehaio  under  his  bond,  in  which  case  the  other  pro  indiviso 
owner  would  have  him  at  a  dieadvantc^e,  and  would  probably  be  able  to 
buy  the  half  share  at  less  than  half  of  the  true  sale  value  of  the  whole 
property.  But  over  and  above  these  general  questions,  it  appears  that 
the  purchaser  or  mortgagee  of  a  pro  indimso  share  may  find  himself  met 
by  preferable  claims  at  the  instance  of  the  other  joint  owner  in  respect 
of  outlay  upon  the  property,  whether  for  ite  erection  or  maintenance  or 
for  necessary  out^ings  such  as  feu-duty.  In  Buchan's  case '  the  title  had 
been  taken  to  A.  and  B.  as  trustees  for  themselves,  "  each  to  the  extent  of 
one  heMpro  iiidimso  " ;  held  that  A-'b  claim  for  excess  contributions  to  the 
building  fund  was  preferable  over  B.'8  share  as  against  third  parties  who 
had  lent  money  to  B.  on  a  disposition  of  his  share.  The  trust  may  have 
made  a  difference,  but  this  is  not  clear,  for  even  in  the  ordinary  case  each 
is  infeft  in  every  part  of  the  property,  and  it  may  be  that,  in  the  words 
of  the  Lord  Ordinary  in  Buchan's  case,  he  is  "  not  bound  to  concur  in  any 
deed  affecting  the  subjects  till  reimbursed  for  his  outlay  on  the  subjects." 
And  especially  as  to  feu-duty  and  interest  of  debt  the  over-payer  would 
probably  be  able  to  obtain  an  assignation  from  the  creditor  which  would 
put  his  preference  past  all  question.  These  considerations  si^est  a  good 
deal  of  caution  in  dealing  with  pro  indiviso  shares. 

From  the  borrowers'  point  of  view,  when  their  shares  are  unequal, 
it  is  especially  a  case  for  having  a  simple  agreement  in  writing  between 
them  stating  the  proportions  in  which  they  are  to  bear  the  debt  inter  se, 
■But  of  course  this  must  not  be  in  the  bond,  nor  must  the  creditor  have 
anything  to  do  with  it. 

Prior  Securitiea — In  connection  with  these  the  following 
matters  will  require  attention:  (1)  that  the  list  of  them  in  the 
proposal  is  correct ;  (2)  their  contents  over  and  above  the  principal,  e.g. 
life  premiums,  which  may  much  increase  the  prior  claims ;  (3)  particu- 
larly the  rate  of  interest  in  the  prior  securities :  this  will  no  doubt  be 
five  per  cent,  and  it  will  of  course  not  be  safe,  in  judging  of 
sufficiency  of  rental,  to  take  the  rates  actually  paid  as  the  ina^eimum 
payable ;  (4)  that  there  are  no  arrears  of  interest  or  otherwise  under 
the  prior  securities ;  a  failure  to  inform  the  client  of  the  existence  of 
arrears  of  this  kind  involves  professional  liability,*  (5)  where  the  prior 
securities  are  catholic, — extending,  that  is,  over  some  other  property 
also, — it  will  not  do  to  assume  that  a  proportion  only  of  the  prior 
debt  will  fall  on  each  property  ;  it  must  be  assumed  that  the  whole  of 
it  may  fall  on  the  property  which  forms  the  subject  of  the  postponed 
loan. 

^  £«eiait  T.  LivingttoM,  1900,  8  8.  L  T.  <  CampbtU  v.  Clamm,  1838,  1  D.  270,  2 

No.  lee.  D.  1113,  BD.  1081. 
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Tenants'  Claims. — These  may  be  (1)  under  the  lease,  and  (2) 
under  the  Agricultural  Holdings  Acts. 

Fen-duty,  Qround-annuals,  Annuities.— Eegarding  these,  three 
points  may  be  kept  in  view,  namely,  (1)  to  see  that  the  amounts  are 
08  represented,  (2)  to  see  that  there  are  no  arrears,  and  (3)  to  see  that 
they  are  kept  down  during  the  currency  of  the  loan.  In  the  case  of 
family  annuities  it  sometimes  happens  that  these  are  not  exacted  in 
whole  or  in  part,  but  neither  are  they  discharged.  It  is  not  lair 
either  that  the  annuitant  should  be  asked  to  postpone  the  annuity,  nor, 
on  the  other  hand,  that  heaped-up  arrears  should  be  claimed  against 
the  postponed  security-holder.    A  via  media  is  suggested  on  p.  589. 

Oaeualties. — Apart  from  any  arrears,  which  will  usually  be  paid 
up  before  settlement,  the  value  is  obviously  different  according  to  the 
amount  of  the  future  claims  for  casualties,  e.g.  whether  a  year's  feu- 
duty,  or  a  year's  rent,  or  anything  between  these  extremes. 

Fire  Insurance. — The  lender  should  stipulate  that  the  property 
and  rent  shall  be  insured  to  an  amount  to  his  satisfaction,  and  in  his 
name.  In  certain  cases  the  premium  may  be  so  high  as  to  form  an 
important  element  in  the  consideration  of  valua  Then,  when  there 
are  separate  buildings  in  the  one  security,  the  apportionment  of  the 
insurance  may  require  a  good  deal  of  consideration.  Of  course  this 
does  not  arise  if  everything  is  insured  to  its  full  value,  but  the  creditor 
may  be  restricted  to  an  insurance  to  the  amount  of  the  loan.  This  ie  a 
matter  of  special  importance  in  those  cases  to  which  the  Insurance 
Companies  apply  the  doctrine  of  average,  e.g.  theatres,  mills,  etc.  In 
these  cases  nothing  short  of  the  insurance  of  all  buildings  in  the  lender's 
name  for  their  full  value,  though  far  exceeding  the  amount  of  the  loan, 
can  be  considered  satisfactory. 

Clause  in  Bond. — By  sec,  119  of  the  1868  Act  t^e  ass^nation  of 
rents  includes  "a  power  to  the  creditor  and  his  foresaids  to  insure 
all  buildings  against  loss  by  lire."  This  clearly  means  at  the  cost  of 
the  debtor ;  so  that  it  follows  that,  without  any  special  clause  aa 
to  insurance  in  the  bond,  any  creditor  whose  security  contains  an 
assignation  of  rents  is  entitled  to  insure  buildings,  and  to  sue  the 
debtor  for  repayment  of  the  premiums.  Of  course  it  goes  without 
saying  that  the  amount  of  the  insurance,  and  of  the  premium  according 
to  the  risk,  would  require  to  be  reasonable.  But  aa  matter  of  ordinary 
business  an  arrangement  would  be  made  with  the  debtor  on  the 
subject. 

It  will  be  observed,  however,  that  the  above  gives  no  seeu/rUy 
for  the  premiums.  No  doubt  it  is  otherwise  after  the  creditor  has 
entered  into  possession  (s.  122),  But  in  order  to  give  heritable 
security  for  premiums  when  the  creditor  is  jm3(  in  possession,  it  is 
necessary  (a)  to  insert  an  express  obligation  in  the  bond,  (6)  in  that 
obligation  to  specify  a  precise  sum,  and  (c)  to  let  the  terms  of  the 
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dispoeitive  clause  be  wide  enough  to  cover  this  as  well  as  the  other 
obligationB. 

Procedure  after  Fire. — When  a  fire  takes  place  the  form  of  pay- 
ment of  the  insurance  money  will  require  care.  If  the  property  is 
re-instated  by  the  company  under  their  option  to  that  effect,  no 
question  can  arise.  But  if  the  company  pay  the  money,  and  if  the 
creditor  grants  a  receipt  for  it,  a  question  of  a  serious  nature  is  apt 
to  arise.  Of  course,  if  the  creditor  finally  applies  the  money  so 
received  in  payment  of  his  loan  and  grants  a  dischai^e  of  his  security, 
and  is  done  with  it,  there  can  be  no  question.  But  if  in  some  form 
or  another  the  money  is  applied  by  the  creditor  towards  rebuilding, 
confusion  may  arise  in  competition  with  a  postponed  bondholder. 
The  first  creditor  having  received  the  money  from  the  company,  it 
may  be  contended  that  his  debt  is  paid  (and  therefore,  of  course,  that 
his  security  is  gone),  and  that  the  application  of  the  money  towards 
rebuilding  is  of  the  nature  of  a  new  loan  by  hira,  not  covered  by  his 
security  at  all.  It  is  not  said  that  this  would  be  the  result,  but  no 
question  should  be  allowed  to  arise.  All  question  may  be  prevented 
in  awy  of  the  following  ways:  (1)  the  creditor  taking  his  money  and 
being  done  with  the  investment ;  (2)  the  company  paying  to  no  one,  but 
themselvee  re-instating ;  (3)  the  company,  with  consent  of  the  creditor, 
paying  to  the  proprietor  only,  or  to  his  agent,  or  some  trustee  for  him, 
under  an  arrangement,  to  the  creditor's  satisfaction,  that  the  money 
shall  be  applied  in  rebuilding,  but  the  creditor  receiving  no  money  from 
the  company,  and  acknowledging  none. 

Title  Deeds. — The  lender  ought  to  stipulate  for  the  custody  of 
these,  at  least  when  the  property  is  other  than  a  proper  landed  estate. 
If  they  are  not  handed  over,  there  ought  to  be  a  discharge  of  lien  by 
the  borrower's  t^ent  as  regards  both  past  and  future.  Note  that  when 
the  same  ^nt  acts  for  borrower  and  lender  at  the  granting  of  the  loan, 
his  lien  is  held  as  waived  as  against  the  lender  without  anything  being 
expressed  to  that  effect,  and  that  this  does  not  displace  the  lien  as  against 
third  parties,  even  though  the  bond  contain  a  clause  of  assignation  and 
delivery  of  writs.' 

Reserved  Power  to  Peu. — It  is  often  extremely  convenient  to 
insert  in  the  bond  a  reserved  power  to  the  debtor  to  gi-ant  feus  of 
the  property  on  appropriate  specified  terms.  So  long  as  the  minimum 
feu-duty  is  satisfactorily  arranged  this  in  the  ordinary  case  is  as 
much  to  the  interest  of  the  creditor  as  of  the  debtor.  But  it  will 
be  kept  in  view  that  a  creditor  holding  a  security  over  a  right  of 
superiority  is  not  entitled  to  recover  the  feu-duties  from  the  vassals 
if  the  superior's  (the  debtor's)  counter  obligations  to  the  vassals  under 
their  feu-rights  are  not  fulfilled,  e.g.  roada,  drains,  etc.^  It  will  scarcely 
'  Drumvimd  v.  MuirhMd   and  OiUKrie  ^  AmotCt    Trt.    v.   Forb,^,   1881,   9  R. 
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be  practicable  to  forbid  all  obligations  on  the  superior  in  the  fen- 
rights. 

The  matters  requiring  attention  in  the  framing  of  the  clauses, 
whether  occurring  in  the  bond  itself  or  ini  a  separate  deed  of  consent, 
are:  (1)  the  minimum  rate  of  feu-duty,  and  duplicand,  if  any;  (2) 
power  of  allocation  (see  p.  244  et  seq.) ;  (3)  any  building  regulations ; 
(4)  ratio  of  rental  to  feu-duty:  the  general  rule  ie  that  the  rental 
ought  in  fact  to  be  at  least  six  times  the  feu-duty;  but  for  the 
creditor's  purpose  a  less  ratio  of  rental  will  be  sutBcient. 

If  the  property  has  been  sold  by  the  original  debtor,  and  the 
power  to  feu  Ib  given  by  a  subsequent  deed  of  consent  in  favour  o( 
the  new  proprietor  without  the  consent  of  the  old  proprietor  (and 
or^nal  debtor),  the  result  will  be  to  dischai^e  the  obligation  of  the 
original  debtor.* 

Power  to  constitute  Qround-annuals. — It  is  recommended  that 
the  creditor  should  not  consent  to  the  debtor  having  power  to  dispose 
of  the  property  under  reservation  of  ground-annuals,  which  are  thus 
intended  to  form  part  of  the  creditor's  security.  The  difference  in 
this  respect  between  feus  and  ground-annuala  is  clear.  When  the 
debtor  feua  his  infeftment  remains  the  same  as  ever :  it  ia  the  vaBBal's 
estate  that  is  new.  Therefore  it  is  clear  that  the  creditor's  infeftment 
also  remains  in  law  unaffected,  and  covers  the  superiority  right 
But  when  the  debtor  hcIIb  under  a  ground-annual  he  transmits  bis 
estate,  and  what  he  keeps  (or  obtains)  is  something  which  did  not 
exist  before.  It  may  be  that  under  the  reservation  of  the  ground- 
annual  the  creditor  has  the  benefit  of  it ;  but  how  could  he  sell  it, 
and  who  would  take  a  title  from  him  ?  No  doubt  clauses  might  be 
devised  to  make  the  thing  better,  but  they  are  bound  to  be  awkward 
and  not  satisfactory. 

Bonds  under  Powers. — Securities  are  often  constituted  under 
powers.  The  two  most  common  cases  are:  (1)  when  someone  not 
holding  the  plenum  dominium  is  authorised  to  charge  the  fee  to  a 
certain  amount ;  (2)  when  under  a  bond  already  granted  there  is  a 
reserved  power  to  constitute  prwr  or  pari  passu  debt  to  a  certain 
amount.  Questions  may  arise  as  to  (a)  the  extent  of  the  power, 
and  (b)  its  exercise.  As  to  the  former  of  these  the  chief  point  is 
whether,  when  the  power  has  once  been  exercised,  it  is  exhausted,  or 
whether,  when  these  securities  have  been  paid  off,  the  power  survives  to 
enable  the  proprietor  to  reconstitute  debt  (or  preferable  or  pari  passu 
debt,  as  the  case  may  be)  to  the  extent  specified.  This  question  will 
depend  on  the  terms  of  the  power,  and  may  be  obviated  by  keeping 
up  the  security.  As  to  the  exercise  of  the  power,  it  is  of  course  recom- 
mended that  the  bond  which  is  intended  to  have  the  benefit  of  it 
should  refer  to  it,  and  should  expressly  bear  to  exercise  it  (p.  432). 

'  M'Kirdy  v.  WebtUr't  Tn.,  18BB,  22  E.  340. 
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Glauses  of  Banking,  etc. 

1.  Paei  Passu 

Debts  will  rank  pari  passu  under  the  following  circumstances : 

1.  Express  clauses  in  the  bonds  referring  to  each  other,  or  even  in 
the  first  recorded  bond  only,  referring  to  the  other. 

2.  Partial  aesignations  of  one  bond  will  rank  pari  passu  irUer  se 
without  reference  to  their  dates,  or  the  dates  of  recording,  and  with- 
out the  necessity  of  any  clauses  in  the  deeds,  so  long,  of  course,  as  they 
contain  no  clauses  to  the  contrary. 

3.  Two  or  more  bonds  received  at  the  roister  by  the  same  post, 
provided  they  contain  no  clauses  to  the  contrary.^ 

4.  Under  an  omnUms  bond — that  is,  one  deed  containing  really 
two  or  more  bonds  in  favour  of  different  creditors — there  is  a  pari 
passu  ranking  without  any  clause  to  that  effect,  provided  the  deed 
is  recorded  with  a  warrant  or  warrants  on  behalf  of  both  or  all  the 
creditors  at  one  time.  Difficulty  might  arise  if  (1)  the  deed  had  a 
warrant  on  behalf  of  one  only  of  two  creditors,  or  (2)  one  of  the 
creditors  were  to  expede  a  notarial  instrument  on  his  own  behalf  only, 
and  record  it  before  the  bond  was  recorded.  But  even  then  it  is 
not  at  all  clear  that  the  creditor  could  maintain  a  preference:  it 
would  rather  appear  that  he  could  not.  The  reason  is  that  it  would 
probably  be  held  that  under  the  common  deed  there  was  an  implied 
contract  amoi^  the  creditors  for  a  pari  passu  ranking.  Even  when 
the  bonds  are  separate  the  facts  may  be  such  as  to  give  room  for  this 
contention. 

One  special  case  may  be  referred  to:  Suppose  A.  and  S.  obtain 
bonds  each  for  £1000,  and  having  mutual  clauses  of  pari  passu  ranking, 
intended  to  form  the  first  charge  on  the  property.  Their  loans  are 
settled  on  15th  May.  A.  records  his  bond  on  the  16th.  B.  delays 
recording  his  till  the  18th.  On  the  17th  C,  a  third  creditor,  records 
a  bond  for  £1000.  The  property  sells  tor  £2500.  How  do  A,  B.,  and 
C  rank?  For  A.  and  B,  are  expressly  to  rank  pari  passu,  yet  C.  is 
postponed  to  A,  and  prior  to  B.  It  is  clear  that  A.  is  not  to  be 
prejudiced  by  B.'s  delay,  and  the  ranking  would  simply  be : 

A        .        .  .  .  £1000 

C.         .         .  .  .  1000 

B.        .        .  .  .  500 

Price  .  .  £2600 

A  little  more  complication  would  arise  if  the  price  were  only  £1500; 
for  while  A.  is  not  to  be  prejudiced  by  B.'s  delay,  neither  is  he  to  be 
benefited  by  it;  and  accordingly,  while  he  would,  as  against  0.,  draw 


'  ISeS  Act,  I.  142. 


^itZ.d.yGOOt^lC 


422  HERITABLE   9ECtmiTIES 

£1000,  he  would  require  to  hand  over  to  B.  £250,  being  the  difference 
between  £1000  and  the  sum  of  £750,  which  only  he  would  have 
received  if  A,  and  B,  only  had  been  in  the  field ;  so  that  the  final 
ranking  would  be: 

A.        .        .        .        .  £750 

C 500 

B 250 

Price                 .  £1500 


2.  Pbifebbkd 

When  two  or  more  bonds  are  being  granted  at  one  time  the 
practice  is  to  exprese  the  ranking  not  by  clatisea  of  preference,  but  by 
clauses  of  postponement.     Clauses  of  preferred  ranking  are  met  with 

(1)  when  a  bond  is  to  have  priority  over  an  already  recorded  bond 
in  virtue  of  a  power  to  that  effect  in  the  first  recorded  bond,  and 

(2)  when  a  partial  assignation  is  to  have  priority  over  the  balance 
remaining  due  to  the  assignor.  As  to  the  former,  see  p.  420.  As  to 
the  latter,  it  goes  without  saying  that  the  effect  of  the  clause  is 
limited  to  questions  between  the  different  holders  of  the  particular 
bond  ijUer  se;  and  further,  that  there  may  in  this  way  be  a  whole 
aeries  of  rankings  and  sub-rankings  within  one  bond. 


3.  P08TPONBD 

Debts  may  rank  after  one  another  either — 

1.  According  to  the  order  of  recording,  assuming  that  they  con- 
tain no  clauses  to  the  contrary,  and  with  the  exception  of  deeds 
received  by  the  same  post  (p.  421). 

2.  By  virtue  of  express  clauses  in  the  deeds. 

As  between  these  two  methods,  it  may  seem  that  when  a  seriee  of 
bonds  is  being  granted  according  to  an  agreed  upon  scale  of  preference, 
and  especially  if  the  same  ^ent  ia  acting  for  all  the  creditors,  it  is 
unnecessary  to  insert  any  clauses  of  postponed  ranking  as  the  agent 
can  easily  see  that  the  deeds  are  recorded  in  their  proper  order  so  as 
to  keep  the  ranking  right.  And  no  doubt  that  ia  so ;  but  at  the  same 
time  the  clauses  should  not  be  omitted,  for  then  each  bond  shews  on  the 
face  of  it  what  prior  debt  there  is,  and,  besides,  the  matter  might  be 
foi^tten  when  the  deeds  were  being  recorded,  and  a  serious  mistake 
thus  be  made.  It  is,  however,  recommended  that  even  with  the  clauses 
of  rankii^  the  proper  order  of  recording  should  be  observed.  This  may 
cover  an  error  in  the  expression  of  the  ranking  clauses,  besides  having 
the  advantage  of  shewing  the  true  position  on  the  search  at  a  glance. 
It  remains  to  add  that  of  course  even  in  these  cases  clauses  of  pari 
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passu  rankmg  are  essentdal  it  any  of  the  series  of  bonds  are  to  rank 
paripas^i. 

Ab  to  the  fonn  of  a  claose  of  postponed  ranking,  it  wiU  be  kept  in 
view  that  it  is  quite  different  in  principle  from  an  exception  from  the 
warrandice  clause,  and  that  an  exception  from  that  clause  is  not  sufficient 
to  ffive  a  preference  to  the  excepted  bonds.' 

Warrandice. — The  ordinary  form  of  clause,  "  and  I  (or  we)  grant 
warrandice"  in  a  heritable  security,  imports  "absolute  warrandice  as 
r^ards  the  lands  and  the  title  deeds  thereof,  and  warrandice  from  fact 
and  deed  as  regards  the  rents."'  In  the  case  of  a  single  granter  this 
clause  obviously  adds  nothing  to  the  creditor's  security ;  and  the  same 
is  the  case  wherever  the  granters,  if  two  or  more,  are  jointly  and 
severally  liable  for  the  debt  and  all  consequenta  In  these  cases  the 
only  use  of  the  clause  is  that  it  affords  a  convenient  place  at  which  to 
introduce  a  statement  of  the  prior  securities  if  any.  The  cases  in 
which  danger  may  lurk  in  the  warrandice  clause  are  those  in  which 
some  one  concurs  in  the  bond  to  a  limited  effect  or  grants  or  concurs  in 
it  in  a  fiduciary  capacity.  Thus  there  may  be  a  guarantor  for  interest, 
or  the  disposition  in  security  may  be  concurred  in  by  an  annuitant,  or 
it  might  even  be  that  the  same  point  might  arise  if  the  consenter  were 
a  prior  creditor  who  concurred  to  postpone  his  security.  If  in  these 
cases  the  clause  runs,  "  And  we  grant  warrandice,"  it  appears  to  result 
that  the  guarantor  or  consenter  incurs  an  obligation  of  absolute 
warrandica  The  chief  point  is  with  reference  to  prior  securities  not 
excepted  in  the  warrandice  clause.  The  obligant  of  warrandice  will 
be  bound  to  indemnify  the  new  creditor  against  these  securities 
notwithstanding  that  the  latter  knew  of  their  existence  before  he 
accepted  his  own  security.'  In  these  cases,  therefore,  the  warrandice 
ought  either  to  be  granted  by  the  principal  granter  only,  or  if  any 
warrandice  be  given  by  the  other  granter,  it  ought  to  be  limited  to 
his  own  facta  and  deeds,  and  expressly  ander  exception  of  the  prior 
securities.  It  will  be  observed  that  it  may  not  be  sufficient  to  limit 
it  to  fact  and  deed  without  the  exception,  for  the  same  party  may  have 
consented  to  some  of  the  earlier  securities  which  will  probably  bring 
him  in  as  liable  even  under  the  limited  warrandice.  This  was  the 
nature  of  fforsbrugh's  case,  which  brii^  us  to  consider  warrandice  by 
trustees  and  others  in  a  fiduciary  relation,  A  trustee  granted  a  bond 
binding  himself  "  as  trustee,"  but  the  warrandice  clause  ran,  "  And  I 
grant  warrandice."  The  facte  were  that  prior  securities  existed;  the 
trustee  had  concurred  in  these ;  Apparently  they  could  not  have  been 
granted  without  his  concurrence;  they  were  known  to  the  new 
creditor  before  he  lent,  but  they  were  not  excepted  from  the  warrandice 

»    aaaon  V.   TnUer,  1710,  Mor.   6686  ;  '  Hor$brugh'3  Tm  v.  Wikk,  1886,  14  R. 

Lalie  T.  IPInJot"*  Trs.,  1824,  3  8.  4B.  67. 

■  ie«8  Aet,  1. 119. 
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or  referred  to  in  the  bond  in  any  way.  Without  deciding  whether  the 
trustee  waa  liable  in  absolute  warrandice,  it  was  held  that  he  was 
clearly  liable  in  warrandice  from  fact  and  deed,  that  the  prior  securities 
were  his  facts  and  deeds  in  that  sense,  and  that  accordingly  he  was 
personally  liable.  Here  again,  therefore,  the  warrandice  ought  to  be 
limited  to  fact  and  deed,  and  qualified  by  an  exception  of  the  prior 
charges. 

Burghs. — The  council  of  a  burgh  may  not  contract  debt 

unless  a  resolutiou  of  oouncil  or  of  a  committee  duly  authorised  to  pan  such 
resolution  shall  have  been  previously  made  in  that  behalf  or  unlesii  the  same 
baa  been  authorised  by  some  person  authorised  by  standing  older  of  the 
oouncil  to  do  so.^ 

As  to  execution  of  the  bond,  see  p.  6. 

Tutors. — A  bond  by  a  tutor  over  his  pupil's  heritage  without  the 
authority  of  the  Court  is  null^;  and  even  as  to  cases  in  which  the 
Court's  authority  is  obtained,  see  p.  292. 

Minors. — Even  when  a  minor  grants  a  herit-able  security  with  consent 
of  his  curators  he  may  be  found  entitled  to  challenge  it  within  the 
quadri^imtim  utile  in  so  far  as  he  can  shew  that  the  money  was  not 
applied  in  rem  mrsum?  It  has  been  held  in  the  Oater  House  *  that  the 
Infante  Belief  Act,  1874,^  does  not  apply  to  Scotland. 

Married  Women.  —  (1)  GrajUers.  —  It  is  quite  settled  that  a 
married  woman  is  competent,  with  her  husband's  consent,  to  dispone 
her  property  in  security  of  his  obligation.  The  deed  ought  to  be 
ratified.  If  the  property  is  held  by  trustees  lor  the  wife's  protection, 
she  being  entitled  to,  say,  the  liferent  or  an  annuity,  it  has,  in  one  case,' 
been  decided  thas  she  is  competent  to  concur  in  a  security  to  the  above 
extent,  even  though  the  property  is  held  under  a  marri^e  contract,  so 
loi^  as  the  liferent  or  annuity  is  not  declared  alimentary,  and  a  fortiori 
if  there  is  no  trust.^  In  this  latter  case  it  would  appear  that  the  rule 
should  hold  even  in  presence  of  an  alimentary  clause,^  hut  it  cannot  be 
said  that  this  is  so  clear  in  the  case  of  a  matrimonial  provision  for  a 
married  woman  as  to  warrant  a  conveyancer  in  accepting  the  title. 
Nor,  notwithstanding  Halkett^  is  it  to  be  taken  as  clear  that  the  provision 
is  assignable  if  created  or  reserved  by  a  proper  matrimonial  settlement 
protected  by  a  trust,  even  though  there  should  be  no  alimentary  clause. 
Thus  in  Christie  the  Lord  Ordinary  (Kyllachy)  said : 

But  then  it  is  said  that  in  the  case  of  Menzies  v.  Murray,'*  fallowing  the 

>  Town  CottDcils  Act,  ISOO,  a.  99.  <  Stliarut    MiUiuU    Auec    v.    EaikttCt 

"  Seatt'i  Tt6.  v.  S.,  1887,  14  E.  1048.  Factor,  1881,  18  R.  815. 

'  Harktust  r.  OraAom,  18S3,  11  S.  760.  '  Standard   Prop.    Invat.    Co.   t,    Cknet, 

*   fVhiUhead  v.   Phitipps,   etc.,  1903,   10  1877,  4  R.  8B6. 

8.  L  T.  No.  373.  '  Murraj/  v.  MacfaTlmu't  JVt.,  1886,  22 

1  87  *  38  Vict,  c  62.  E.  827. 

'  1876,  2  K.  607. 
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case  of  Torry  Anderaon^  and  that  oIasb  of  caaei,  it  hu  been  decided  tbat 
where  a  marriage  contract  provision  is  protected  by  a  trust — the  provi^on 
beiag  to  be  held  by  trustees  and  administered  for  the  widow's  behoof — that 
b  held  to  imply  as  part  of  the  contract  an  exclusion  of  the  widow's  right  to 
alienate  during  the  marriage ;  and,  of  course,  thut  is  a  doctrine  about  which 
there  is  no  dispute  as  applicable  to  the  case  of  a  marriage  contract  provision 
duly  protected  by  a  trust.* 

It  ia  not  easy  to  reconcile  this  with  the  decision  in  SalJutt,  but  it  is 
with  deference  submitted  that  the  ground  of  the  latter  judgment  is  at 
least  practically  unsound.  What  was  said  was  that  Menzies  prevented 
the  wife  from  renouncing  the  benefit  of  the  trust  provision  as  by  brii^ng 
the  trust  to  an  end,  but  that  this  was  not  the  effect  of  a  security,  which 
on  the  contrary  proceeded  on  a  rec(^mtion  and  execution  of  the  trust. 
It  can  hardly  be  denied  that  the  distinction  is  formal.  The  annual 
charges  of  the  loan  may  e:ihaust  the  income ;  even  if  not,  the  income 
is  no  doubt  assigned  in  security  of  principal  also ;  the  deed  will  contain 
a  power  of  sale ;  and  finally  how  will  this  distinction  between  defeating 
and  executing  the  trust  apply  to  an  out  and  out  sale  of  the  wife's 
interest  ?  For  these  reasons,  and  in  view  of  Lord  Kyllachy's  did-wm,  it 
is  thought  that  the  matter  is  by  no  means  free  of  doubt 

But  on  the  other  side  the  following  points  may  be  kept  in  view  : 

1.  It  is  necessary  to  see  whether  the  trust  or  the  alimentary  clause 
applies  to  the  subject  which  is  being  dealt  with,  6.g.  the  case '  of  an 
annuity  without  either  trust  or  alimentary  clause,  but  secured  by  a 
conveyance  of  property  to  trustees  in  the  same  instrument.  Held  that 
an  assignation  of  the  annuity  and  security  therefor  was  valid,  in  which 
view  Lord  Kyllachy  concurred  notwithstanding  his  didum  supra. 

2.  The  protection  is  limited  to  the  marri^e.  That  is  to  say  that  if 
it  be  the  case  of  the  husband's  estate  out  of  which  the  wife  baa  or  is 
to  take  a  provision  through  a  trust  but  without  an  alimentary  clause, 
the  wife  may,  after  her  husband's  death,  deal  with  the  provision  in  any 
way  she  thinks  right  If  again  the  estate  be  that  of  the  wife  herself, 
even  the  concurrence  of  a  trust  and  an  alimentary  clause  will  not 
protect  the  wife  after  the  dissolution  of  the  marriage.  But  in  both 
cases  HO  far  as  the  wife  is,  aiante  mainmonio,  under  disability,  it  is  not 
to  be  understood  tiiat  a  deed  granted  by  her  during  the  marrit^  will 
become  effectual  on  its  dissolution. 

3.  At  least  so  far  as  regards  tiie  wife's  estate  what  has  been  said 
has  reference  to  proper  matrimonial  trust  settlements, 

for  if  she  executes  a  settlement  without  making  her  husband  a  party  to  it, 
and  makes  it  as  secure  as  language  and  legal  machinery  can  effect,  by  con- 
stituting a  trust  and  imposing  the  usual  conditions  in  regard  to  the  benefits 

■  AiuUntm  r.  Suthmum,  IS87,    IC   8.  ■    Ckriiti^t  FaeUr  t.  ManUt,  18W,  1  F. 

1073.  708. 
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to  be  taken  out  of  it,  neverthelesB,  ae  was  found  in  the  recent  0B8e  of  Wait,^ 
auob  a  trust  can  be  recalled  after  marrit^;e,  and  afibrds  no  protection  to  the 
granter  against  her  own  acta  or  the  influence  of  her  huBband.^ 

4.  See  Lord  M'Lareii  in  Ealkett  to  the  effect  that  a  condition  gainst 
asBignation  may  not  bar  arreetment,  and  vice  versa. 

Assuming  that  the  husband's  obligation  and  consent  cannot  be 
obtained,  there  are  difficulties  arising  from  (a)  the  wife's  disability  to 
grant  personal  oblations,  and  (&)  her  disability  to  alienate  her  property 
without  her  husband's  consent.  Transactions  of  this  kind  have  some- 
times to  be  carried  through.  In  dealing  with  these,  reference  may  be 
made  to  sec  5  of  the  Married  Women's  Property  Act,  1881,  under 
which,  in  case  of  desertion,  or  where  the  spouses  are  by  consent  living 
apart,  the  husband's  consent  may  be  judicially  dispensed  with  as  regards 
"  any  deed  relating  to  her  estate."  But  it  is  necessary  to  keep  in  view 
that  this  dispensation,  even  when  obtained,  will  make  the  deed  no 
better  than  if  the  husband  had  consented.  Therefore  it  will  not  enable 
the  wife  to  grant  any  obligation  which  she  could  not  grant  without  it. 
And  obviously  it  will  not  have  the  effect  of  introducing  any  obligation 
by  the  husband.  These  limitations  of  effect  have  an  important  bearing 
on  any  bonds  and  dispositions  in  security  proposed  to  be  granted  by  a 
married  woman  alona 

Pergonal  Obligation. — The  general  rule  is  that  personal  obligations 
by  a  married  woman  are  null,  and  that  while  her  husband's  consent 
^  will  validate  deeds  of  conveyance  of  her  property,  his  consent  will  not 
per  ae  have  that  effect  upon  her  attempted  obligations.' 

It  is  often  laid  down  that  to  bind  a  married  woman  the  obligation 
must  be  in  rein  versuin.  It  would  appear  that  this  may  be  to  require 
too  much.  "  The  obligations  of  a  married  woman  with  reference  to  her 
separate  estate  are  bindii^  on  her.  Her  position  is  practically  the 
same  as  that  of  an  unmarried  woman  ....  Whether  it  turns  out  in 
the  result  to  be  a  beneficial  transaction  cannot  be  the  test"*  But  the 
purpose  and  intention  must  be  to  benefit  herself  or  her  estate  only : 
a  cautionary  oblation  (whether  in  form  or  effect)  will  probably  not 
bind  her.* 

Disposition  in  security. — ^The  married  woman  may  dispone  her 
estate  in  security  without  her  husband's  consent  in  any  of  the  cases 
specified  on  p.  294.  Even  though  the  husband  is  not  a  consenter  the 
deed  ought  to  be  ratified. 

It  is  from  time  to  time  necessary  to  carry  through  loan  trans- 
actions with  married  women  without  their  husbands'  consent.    The 

>  Watt  T.   Waitm  and  on.,  1807,  24  B.  *  Eendenon  v.  Dawsm,  1866,  23  E.  89S, 

830.  poi'  Loid  Ejunear. 

«  Lord  U'lAren  in  CArirtin.  »  See  £iggart  t.  Oi^  t^  COaagav  Baitt, 

•  Lord  Hotteraff  in  Oa&raUA  v.  PrwidmU  1876,  6  B.  470. 
BanJeLld.,  1600,  2  F.  1148. 
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following  are  su^estions  as  to  tbe  ways  in  which  these  traoBactions 
may  be  carried  through: — 

1.  It  the  loan  is  to  be  applied  towards  the  price  of  the  property 
which  ia  at  the  same  time  being  purchased  by  the  wife  (the  fact 
being  recorded  ex  fads  of  both  disposition  and  bond),  it  is  thought  to 
be  clear  that  her  obligation  for  the  money  would  be  sustained  as  a 
good  foundation  for  a  valid  disposition  in  security  by  her;  but  to  make 
this  latter  unobjectionable  there  would  be  required  a  judicial  dispensa- 
tion as  before  referred  to,  unless  the  funds  forming  the  balance  of  the 
price  were  held  by  her  free  from  the  jus  marUi  and  right  of  adminis- 
tration (of  which  proper  evidence  would  be  required  and  preserved), 
and  the  exclusion  would  of  course  be  inserted  in  the  wife's  title. 

2.  In  the  same  case  (purchase  and  loan  combined),  the  seller 
m^ht  dispone  to  the  married  woman  under  a  real  burden  of  the  loan 
and  interest  in  favour  of  the  lender.  This  will  secure  the  lender 
substantially,  under  the  ordinary  disabilities  apphcable  to  holders 
of  mere  real  burdens  (p.  497). 

3.  Again,  in  the  same  case,  the  seller  may  dispone  direct  to  the  lender 
ex  facie  absolutely,  with  a  back-letter  between  borrower  (purchaser) 
and  lender  (disponee).  As  to  the  difference  in  effect  between  this 
course  and  the  ordinary  case  of  an  ex  facie  absolute  disposition  granted 
by  the  borrower  who  is  himself  infeft,  see  Lord  Kinnear  in  RUcJiie} 

4.  If  the  loan  is  not  to  be  applied  to  the  price,  the  su^estion  is 
an  ex  fade  absolute  disposition  by  the  married  woman  to  tba  lender 
judicially  sanctioned,  unless  the  jvs  marUi  and  right  of  administration 
are  excluded ;  as  to  which,  see  supra.  Of  course  there  may  be  cases 
in  which  the  apphcation  of  the  money  in  rem  versum  of  the  wife  will 
support  a  personal  oblation ;  if  so,  it  is  recommended  that  it  be  taken 
as  a  separate  document,  coupled  with  the  ex  fads  absolute  disposition. 

Married  Women. — (2)  Qranteea. — When  the  wife  is  the  creditor 
in  the  bond  the  debtor  may  be  asked  to  allow  the  insertion  of  a  clause 
declaring  the  exclusion  of  the  husband's  powers.  It  is  quite  common 
to  allow  this  to  pass,  but  it  is  thought  that  the  debtor  would  be  entitled 
to  object  unless  the  husband  is  to  s^  also.  It  is  clear  that  this 
declaration  by  the  debtor  will  not  affect  the  real  r^hts  of  the  matter: 
its  only  effect  would  apparently  be  to  compel  him  to  accept  a  discharge 
by  the  wife  without  her  husband's  consent. 

Trusteee.  —  (1)  GroTUers.  —  Trustees  have  no  power  to  borrow 
unless  it  is  expressly  conferred  (1)  under  the  will  or  deed  of  trust,  (2) 
by  the  Court,'  or  (3)  by  deed  of  consent  granted  by  all  the  beneficiaries 
in  life  at  the  time.*  It  is  true  that  they  may  also  have  power  implied 
if  it  is  necessary  for  the  execution  of  the  trust,  e.g.  to  pay  debts ;  bat 
in  an  ordinary  transaction  the  lender  should  not  take  the  risk  of  being 
required  to  prove  the  case  of  necessity  afterwards,  but  should  require 
■  SUehU  V.  StM,  IS8S,  I  F.  72S.  *  TnuU  Act,  1867,  b.  8. 
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the  trusteee  tpO  prove  it  beforehand  to  the  Court,  and  obtain  judicial 
power  to  borrow  on  the  security  of  the  estate.  A  general  power  to 
borrow  will  in  ordinary  circuoistances  imply  a  power  to  dispone  the 
estate  in  security,  but  in  framing  these  powers  this  should  be  made 
quite  clear.  In  preparing  bonds  by  trustees  the  main  point  lb,  to 
make  it  clear  whether  the  trustees  are  or  are  not  to  incur  personal 
liability.  Beliance  against  liability  ought  not  to  be  placed  on  the 
words  "  as  trusteee,"  without  the  addition  of  restrictive  words  expressly 
negativing  personal  liability.  Even  then,  of  course,  they  may  incur 
liability,  but  it  will  not  be  by  reason  of  the  bond,  but  on  account 
of  their  subsequent  actings  and  intromissions.  It  is  clear  that  if 
they  grant  a  bond  and  then  go  and  part  with  the  trust  estate,  they 
will  incur  liability  to  the  creditor  for  so  doing,  and  that  although  by 
BO  making  over  the  estate  they  have  in  no  way  injured  the  creditor's 
security  over  the  property  specially  disponed  to  him  in  security. 
This  doctrine  has  been  carried  so  far  as  to  subject  trustees  to 
liability  for  paying  trust  income  to  the  beneficiaries  when  the  interest 
on  the  debt  was  duly  paid,  and  when  the  creditor  was  making  no 
claim  to  have  the  surplus  income  applied  or  accumulated  towards  the 
principal  of  his  debt'  This  judgment  was  pronounced  in  the  face  of 
a  v^orons  protest  by  Lord  M'Laren,  It  was  the  case  of  a  security 
constituted  by  the  testator,  hut  if  it  had  been  granted  by  the  trustees 
themselves  it  would  have  been  a  fortiori.  The  practical  results  are 
clear,  namely,  (1)  that  so  long  as  any  debt  of  the  testator  or  of  the 
trust,  whether  secured  or  not,  remains  outstanding,  the  trustees  should 
be  advised  that,  if  they  make  any  payment  at  all  to  any  beneficiary, 
whether  of  capital  or  only  of  income,  without  the  express  consent  of 
the  creditor,  they  do  so  at  their  own  risk,  and  (2)  when  the  trust 
comes  to  be  wound  up  Uie  trustees  must  not  leave  even  secured  debts 
without  obtaining  the  consent  of  the  creditor,  the  proper  form  tor 
which  in  that  case  will  be  a  discbarge  of  the  personal  obligation  of  the 
testator  and  his  trustees,  estate,  and  representatives  other  than  the 
successor  in  the  particular  heritage,  who  will  undertake  liability  either 
in  the  disposition  in  bis  favour  or  by  a  separate  bond  of  corroboration. 
And  even  if  the  subject  of  the  security  be  the  only  trust  asset,  or  the 
only  one  which  it  is  proposed  to  make  over,  this  matter  should 
be  attended  to,  for  the  creditor  might  be  able  to  aver  afterwards  that 
the  disponee  had  prejudiced  his  security  (6.g.  by  demolition,  total  or 
partial,  or  alterations),  and  that  he  had  a  claim  in  consequence  against 
the  trustees.^  All  the  trustees  (and  not  merely  a  quorum)  ought  to 
sign  any  security-deed  which  tiie  trust  may  grant'  As  to  warrandice, 
see  p.  423. 

>  Ear.  St.  /nv.  Auoc  v.  MUUr,  1S9S,  20      mo  Magt.  of  Si  Jndimoi  t.  Forbu,  1S98, 
B.  07G.  31  S.  L.  R.  22E,  ud  CMea  thara  dted. 

'  As  beuisg  on  these  points  genenUj,  *  Salt  v,  £eid,  1S22,  1  S.  832. 
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Suhatiiuted  Bonds. — The  forgoing  relates  to  the  constitntioo  of 
really,  and  not  merely  formally,  new  securitieB,  But  it  may  be  that 
the  securities  intended  to  be  granted  are  really  in  substitution  for 
prior  eriating  securities  granted  by  the  testator  or  even  it  may  be 
by  the  trustees  under  authority.  In  these  cases  the  natural  course  is 
to  arrange  the  matter  by  assignation  instead  of  discbai^  and  re- 
constitution.  If,  however,  for  any  reason  that  should  be  inconvenient, 
then  it  ia  competent  to  obtain  authority  under  s.  3  of  the  1867  Act,  and 
this  should  be  required,  for  their  protection,  both  by  the  trustees  and 
the  new  lender.* 

Fiduciary  Mara  may  obtain  power  to  borrow  and  charge  the 
amount  required  to  defray  the  cost  of  necessary  extraordinary  repairs, , 
plus  the  expenses  of  the  proceedings  and  of  the  security.* 

Trustees. — (2)  Graniees,  see  p.  415. — The  chief  other  point  is  one 
of  form,  namely,  that  the  bond  should  be  to  the  trustees  "  and  the 
survivors  and  survivor  of  them,  and  their  or  his  asaignees " ;  and  the 
reference  to  survivors  and  aurvivor  ahould  appear  in  (a)  the  obligation, 
(b)  the  disposition  in  security,  and  (c)  the  warrant  of  registration.' 
A  destination  to  "  aucceasora  in  office"  may  be  inserted  or  omitted  at 
pleasure,  its  only  advantage  seeming  to  be  in  connection  with  com- 
pletion of  title,  lliough  the  trustees  are  appointed  under  a  series  of 
deeds  of  assumption,  it  is  quite  out  of  place  to  refer  to  thesa  However 
appointed,  they  are  the  trustees  actii^  under  the  will,  or  marriage 
contract,  or  otherwise,  and  that  is  sufficient  and  much  shorter. 

Companies  under  the  Ciompames  Acts. — The  following  special 
matters  should  be  attended  to:  (1)  the  Company's  power  to  borrow 
money  and  to  create  securities,  (2)  a  resolution  of  the  Board,  and  (3) 
entry  in  the  Company's  register  of  mortgages. 

Finns. — (1)  Granters. — All  the  partners  must  sign  the  bond.  The  ■ 
obligation  should  be  by  the  firm  and  by  all  the  partners  as  such  and 
as  individuals,  all  jointly  and  severally.  It  is  desirable  that  on  any 
change  in  the  firm  a  corroborative  obligation  should  be  obtained  from  the 
new  firm  and  the  new  partner  or  partners.  It  may  be  rather  better, 
in  the  interest  of  the  creiHtor,  that  the  property  should  not  be  a  firm 
asset,  but  should  belong  to  one  of  the  partners,  for  in  that  caae,  in 
the  event  of  the  bankruptcy  of  the  firm,  the  creditor  will  not  require 
to  deduct  the  security  in  ranking  on  the  firm's  estate. 

Firms. — (2)  Oraniees. — The  money  should  be  acknowledged  as  lent 
by  the  firm,  but  the  obligation  and  disposition  should  both  be  in  name 
of  the  partners  and  the  survivors  and  survivor,  as  trustees  and  trustee 
for  the  firm. 

»  Pottie,  Petr.,  1902,  i  F.  87«. 
'  But  see  p.  23S. 
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BOND  AND  DISPOSITION  IN  SECURITY  IN  SIMPLEST 
FORM  [1868  Act,  Sched.  FF,  No.  1] 

I,  A,  grant  me  to  have  instantl]r  borrowed  nod  received  from  B.  the  sum 
of  £  ,  which  sum  I  bind  myself  and  my  heirs,  executors,  and  repre- 

sentatives whomsoever,  without  the  necessity  of  discussing  them  in  thetr 
order,  to  repay  to  the  said  B.,  his  executors  or  assignees  whomsoever,  at  the 
term  of  ,  within  the  [pioce  of  paymenf],  with  a  fifth  part  more  of  ■ 

liquidate  penalty  in  case  of  failure,  and  the  interest  of  said  principal  sum  at  the 
rate  of  per  centum  per  annum  from  the  date  hereof  to  the  said  tenn  of  pay- 
ment, and  half-yearly,  termly,  and  proportionally  thereafter,  during  the  not- 
payment  of  the  same,  and  that  at  two  terms  in  the  year,  Whitsunday  and 
MartJnmas,  by  equal  portions,  beginning  the  first  term's  payment  of  the  said 
interest  at  the  term  of  next  for  the  interest  due  preceding  that  date, 

and  the  next  term's  payment  thereof  at  following,  and  so  forth  half- 

yearly,  termly,  and  proportionally  thereafter,  during  the  not-payment  of  the 
principal  sum,  with  a  fifth  part  more  of  the  interest  due  at  each  term  of 
liquidate  penalty  in  case  of  failure  in  the  punctual  payment  thereof :  And  in 
security  of  the  personal  obligation  before  written,  I  dispone  to  and  in  favour 
of  the  said  B.  and  his  foresaids,  heritably  but  rcdeemably  as  after  mentioned, 
yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof,  All  and  Whole 
\de8eriptum  or  reference'\  :  But  always  with  and  under  [c^er  to  burdens  if 
necessary] :  And  that  in  real  security  to  the  said  B.  and  hia  foresaids  of  the 
whole  sums  of  money  above  written,  principal,  interest,  and  penalties :  And  I 
assign  the  rents :  And  I  assign  the  writs :  And  I  grant  warrandice  :  And  I 
reserve  power  of  redemption  :  And  I  oblige  myself  for  the  eipensea  of  assign- 
ing and  discharging  this  security :  And  on  default  in  payment  I  grant  power 
of  sale:  And  I  consent  to  registration  for  preservation  and  execution. — In 
witness  whereof. 

FiRK  Ihsuranoe  Clause  [see  p.  418] 

[/wsert  immediate!!/  hifore  disposilicm  in  eeeurity]  And  in  respect  the 
said  B.  and  his  foresaids  may,  if  they  think  fit,  effect  and  maintain  (hut 
without  any  liability  on  their  part  to  effect  or,  if  effected,  to  mtuntain)  an 
insurance  against  loss  by  fire  over  the  buildings  erected  on  the  subjects  after 
disponed  to  the  extent  of  £  ,  and  on  the  rents  thereof  to  the  extent 

of  £  ,1  bind  myself  and  my  foresaids  to  repay  to  the  sud  B.  and  his 

foresaids,  at  the  term  of  yearly,  the  sum  of  £  ,  or  such  other 

sum,  more  or  less,  as  may  be  the  amount  of  the  annual  premium  disbursed  by 
them  for  the  upkeep  of  such  insurance,  with  interest  at  the  rate  of  five  }ier 
eentuvi  per  annum  on  each  premium  from  the  date  of  disbursement  till  repaid  : 
And  in  security  of  the  personal  obligations  before  written,  I  dispone  : 

And  that  In  real  security  to  the  said  B.  and  his  foresaids  of  the  whole  sums  of 
money  above  written,  principal,  premiums,  interest,  and  penalties. 
Clauses  or  Rakrino 

(1)   PABl   PABSD 

[j4/to- /fie  clause  " And  that  in  real  security"]  Declaring  always,  and  the 
said  B.  by  acceptance  hereof  hereby  ^rees,  that  the  said  sum  of  £ 
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hereby  aeoured,  with  the  iaterest  thereof,  and  penaltiea  if  incurred,  shall  be 
ranked  and  preferred  upon  the  said  subjeota,  and  the  rents  and  produce 
thereof,  and  also  upon  the  price  thereof  or  of  anj  part  thereof  in  the  case  of  a 
sale  of  the  same,  paripiK«u  with  the  further  sum  of  £  ,  interest  thereof, 

and  penalties  if  incurred,  due  and  to  become  due  under  a  bond  and  dispoBition 
iu  Becuritj  granted,  or  about  to  be  granted,  bjr  me  in  favour  of  C,  and  that 
without  regard  to  the  order  in  which  the  said  last  mentioned  bond  and  dis- 
position in  security  and  tbeee  preaeuts  have  been  or  shall  be  placed  on  record. 

(3)   BBSERVKD   POWER  TO  CRBATE  PBKFKBABLB  DEBT 

[After  the  clauee  "And  that  in  real  security"]  But  these  preaents  are 
granted  and  accepted  under  reservation  to  me  and  my  foresaids  of  power  to 
borrow  any  sum  or  sums  of  money  not  eiceding  the  sum  of  £  ,  and 

to  eonstitnte  security  for  the  same  and  the  interest  thereof  at  any  rate  or  rates 
not  exceeding  per  centamji^annuTn,  and  penalties  if  incurred,  over  the  aud 
subjects,  so  that  such  security  or  aecurities  shall  rank  in  all  respects  in  priority 
and  preference  to  the  security  created  by  these  presents ;  and  upon  any  part  of 
auch  preferential  debt  being  dischai^ed,  I  and  my  foresaids  shall  be  entitled  to 
re-constitute  the  same  at  any  time,  so  as  to  rank  in  priority  and  preference  to 
the  security  hereby  created,  and  so  from  time  to  time,  bo  long  as  the  said  limit 
of  £  of  principal  of  preferential  debt  is  not  exceeded  at  any  one  time. 

Clause  op  Frbfbrencb  iit  viktce  op  .Reserved  Powrr 
[After  the  dauee  "  And  that  in  real  security  "]  And  whereas  under  the 
terms  of  a  bond  and   disposition    in   security  for  £  over  the  said 

aubject«  granted  by  me  in  favour  of  C,  dated  ,  and  recorded  in  the 

said  division  of  the  said  register  on  ,  I  am  empowered  to  create 

preferable  debt  to  the  extent  of  £  of  principal,  and  it  is  part  of  the 

arrangement  for  the  loan  hereby  contracted  that  it  shall  rank  preferably  to  the 
Bftid  bond  and  disposition  in  security  in  favour  of  the  said  C. :  Therefore,  in 
exercise  of  the  said  power,  I  hereby  declare  that  the  said  priiicipEd  sum  of 
£  hereby  due,  with  the  interest  thereof,  and  penalties  if  incurred,  shall 

rank  in  all  respects  in  priority  and  preference  to  the  security  created  by  the 
said  bond  and  disposition  in  security  in  favour  of  the  said  C,  in  the  same 
manner  as  if  these  presents  had  been  placed  on  record  before  the  recording  of 
the  said  bond  and  dispoution  in  security  in  favour  of  the  said  0. 

(3)   P08TPONRD 

[After  the  dajoe  "  And  that  in  t6a\  security"]  Declaring  always,  and  the 
said  6.  by  acceptance  hereof  agrees,  that  the  said  sum  of  £  hereby 

secured,  with  the  interest  thereof,  and  penalties  if  incurred,  shall  be  ranked  and 
preferred  upon  the  said  subjects  and  the  rents  and  produce  thereof,  and  also 
upon  the  price  thereof  or  of  any  part  thereof  in  case  of  a  sale  of  the  same, 
after  and  postponed  to  the  sum  of  £  ,  interest  thereof,  and  penalties 

if  incurred  due  and  to  become  due  under  a  bond  and  disposition  in  security 
granted  or  about  to  be  granted  by  me  in  favour  of  C,  and  that  without  regard 
to  the  order  in  which  the  said  last  mentioned  bond  and  disposition  iu  security 
and  these  presents  have  been  or  shall  he  plaoed  on  record. 
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BOND  IN  EXERCISE  OF  A  POWER  TO  CREATE  SECURITY 
[After  the  personal  obUgaiiont]  And   whereas,   in  tenns  of  [^d/y  the 
entail  or  other  deed],  I  am  empowered  to  alfeot  the  lands  [or  subjects]  and 
others  hereinafter  disponed  with  debt  to  the  extent  of  £  of  principal : 

Therefore,  in  security  of  the  personal  obligation  before  written,  and  in  exercise 
of  the  said  power  and  of  ever;  other  power  enabling  ma  in  this  behalf,  I 
dispone, 

BOND  AND  DISPOSITION  IN  SECURITY  BY  ONE  GRANTER 
OVER  TWO  PROPERTIES 

[Ordinari/  obligatiotu]  And  in  security  of  the  personal  obligations  before 
written,  I  dispone  to  and  in  favour  of  the  s&id  B.  and  his  foresaids,  heritably,  but 
redeemabi;  as  after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue 
hereof,  (first)  All  and  Whole  [deseripiion  or  re/erettee] :  But  always  with  and 
under  [r^er  to  }iurdfne  if  n>'eessari/]  :  and  (second)  All  and  Whole  [descriptum  or 
reference]  :  But  always  with  and  under  [refer  to  burdens  ifweeetary] :  Together 
with,  as  regards  both  of  said  subjects  in  the  first  and  second  places  hereinbefore 
disponed,  (first)  all  buildings  erected  and  to  be  erected  thereon ;  (second)  the 
teinds  parsont^e  and  vicarage,  so  far  as  I  have  or  may  acquire  right  thereto ; 
(third)  common  right  to  gotum,  back  greens,  passages,  stairs,  and  all  other 
pertinents,  rigfate,  and  privileges;  (fourth)  the  grates,  blinds,  and  gasfittings, 
and  all  other  fittings  and  fixtures  which  now  are  or  may  hereafter  be  in  or  upon 
the  said  subjects,  so  far  as  they  do  or  may  belong  to  me ;  and  (fifth)  my  whole 
right,  title,  aTid  interest,  present  and  future,  in  or  to  the  respective  subjects  and 
others  foresaid :  And  that  all  in  real  security. 

BOND  AND  DISPOSITION  IN  SECURITY  BY  A.  AND  B. 
OVER  A.'S  PROPERTY 
We,  A.  and  B.,  grant  us  to  have  instantly  borrowed  and  received  from  C. 
the  sum  of  £  ,  which  sum  we  bind  ourselves,  jointly  and  severally, 

and  our  respective  heirs,  executors,  and  representatives  whomsoever,  all  jointly 
and  severally,  without  tlie  necessity  of  disoussing  them  in  their  order,  to  repay 
to  the  said  C,  his  executors  or  assignees  whomsoever  [eompkte  obligations] : 
And  in  security  of  the  personal  obligations  before  written,  I  the  said  A. 
dispone  to  and  in  favour  of  the  said  C,  and  his  foresaids,  heritably  but 
redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by 
virtue  hereof.  All  and  Whole  [deicriplion  or  reference] :  But  always  with  and 
under  [r^/er  to  burdens  t/ necessary] :  And  that  in  real  security  to  the  said  C, 
and  his  foresaids  of  the  whole  sums  of  money  above  written,  principal,  interest, 
and  pennlties ;  And  I  the  said  A.  assign  the  rents :  And  I  the  said  A.  assign 
the  write :  And  we  grant  warrandice  :  And  we  reserve  power  of  redemption  : 
And  we  oblige  ourselves,  jointly  and  severally,  for  the  expenses  of  assigning  and 
discharging  this  security :  And  on  default  in  payment  I  the  sud  A.  grant 
power  of  sale :  And  we  consent  to  registration  for  preservation  and  execution. 
— In  witness  whereof. 
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BOND  AND  DISPOSITION  IN  SECURITY  BY  PROPRIETORS 
OF  SEPARATE  PROPERTIES  FOR  SAME  DEBT 

We,  A.  Rod  B.,  grant  us  to  have  iDStantly  borrowed  and  received  from  C. 
the  sum  of  £.  ,  which  sum  we  bind  oureelves,  jointly  and  severally,  and 

our  respective  heirs,  executors,  and  repreeentativeH  whomsoever,  all  jointly  and 
severally,  without  the  necessity  of  discussing  them  in  their  order,  to  repay  to 
the  said  C.  [eomplele  oUigatixme]  :  And  in  security  of  the  personal  obligations 
before  written  I  the  said  A.  dispone  to  and  in  favour  of  the  said  0.  and  hia 
foresaids,  heritably  but  redeemably  as  after  mentioned,  yet  irredeemably  in  the 
event  of  a  sale  by  virtue  hereof,  All  and  Whole  [deeeription  or  reference] :  But 
always  with  and  under  [refer  to  burdens  if  neeetsary'] :  And  in  further  security 
of  the  personal  obligations  twfore  written  I  the  said  B.  dispone  to  and  in  favour 
of  the  said  C.  and  his  foresaids,  heritably  but  redeemably  as  after  mentioned, 
yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof,  All  and  Whole 
[dsgmpti<m  or  reference] :  But  always  with  and  under  [refer  to  burden*  if 
net^esary]  :  And  that  all  in  real  security  to  the  said  C.  and  his  foresaids  of  the 
whole  sums  of  money  above  written,  principal,  interest,  and  penalties :  And 
we  respectively  assign  the  rents :  And  we  respectively  assign  the  writs :  And 
we  grant  warrandice :  And  we  reserve  power  of  redemption :  And  we  oblige 
ourselves  jointly  and  severally  for  the  expenses  of  assigning  and  discharging 
this  security :  And  on  default  in  payment  we  respectively  grant  power  of  sale : 
And  we  consent  to  r^istration  for  preservation  and  execution. — In  witnem 
whereof. 


BOND  AND  DISPOSITION  IN  SECURITY  BY  HUSBAND  AND 
WIFE  OVER  THE  WIFE'S  PROPERTY 

I,  A.  [AtM^orxf]  [obligations  by  Aim] :  And  in  security  of  the  personal 
obligations  before  written  I,  B.,  wife  of  the  said  A.,  with  the  special  advice  and 
consent  of  my  husband,  and  I  the  said  A,  as  taking  burden  on  rae  for  my 
wife  and  for  my  own  right  and  interest,  and  we  both  with  joint  consent  and 
assent,  dispone  to  and  in  favour  of  the  said  [creditor]  and  his  foresaids, 
heritably  but  redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of 
a  sale  by  virtue  hereof.  All  and  Whole  [degaription  or  reference] :  But  always 
with  and  under  [refer  to  burdens  if  necftxary]  ;  And  that  in  real  security  to 
the  said  [creditor]  and  his  foresaids  of  the  whole  sums  of  money  above  written, 
principal,  interest,  and  penalties  :  And  we,  with  joint  consent  and  assent  fore- 
said, assign  the  rents  :  And  we,  with  joint  consent  and  assent  foresaid,  assign 
the  writs ;  And  we,  with  joint  consent  and  assent  foresaid,  grant  warrandice  : 
And  we  reserve  power  of  redemption :  And  I  the  said  A.  oblige  myself  for 
the  expenses  of  assigning  and  discharging  this  security:  And  on  default  in 
payment  we,  with  joint  consent  and  assent  foresaid,  grant  power  of  sale :  And 
we  consent  to  registration  for  preservation  and  execution. — In  witness  whereof. 

AxtTKX  ratificatioa 

28 
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■  BOND  AND  DISPOSITION  IN  SECURITY  BY  PRO  INDIVISO 
PROPRIETOES 

We,  A.  and  B.,  grant  ua  to  have  inatantly  borrowed  and  received  from  C. 
the  Bum  of  £  ,  which  sum  we  bind  ourselves,  jointly  aad  severaUy,  and 

our  reapective  heirs,  executors,  and  repreeentatives  whomBoever,  all  joiutly  and 
Bdverally,  without  the  necessity  of  discuBaing  them  in  their  order,  to  repay  to 
the  said  C.  [complete  ohligtUiom] :  And  in  security  of  the  personal  obligations 
before  written  we  dispone  to  and  in  favour  of  the  said  C.  and  his  foresaids, 
heritably  but  redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of 
a  sale  by  virtue  hereof.  All  and  Whole '  [description  or  re/ermce] :  But  always 
with  and  under  [refer  to  hwrdent  if  necessary]  :  And  that  in  real  security  to 
the  said  C.  and  his  foresaids  of  the  whole  sums  of  money  above  written, 
principal,  interest,  and  penalties :  And  we  assign  the  rents :  And  we  assign 
the  writs :  And  we  grant  warrandice :  And  we  reserve  power  of  redemption : 
And  we  oblige  ourselves,  jointly  and  severally,  for  the  expenses  of  assigning  and 
discharging  this  security  :  And  on  default  in  payment  we  grant  power  of  Bale  : 
And  we  consent  to  registration  for  preservation  and  execution. — In  witness 
whereof. 

^  This  is  on  the  assumption  that  the  granters,  amongst  them,  own  the 
whole  property,  in  which  case  it  is  unnecessary  to  refer  to  their  respective 
shares  or  to  the  fact  that  they  are  pro  indivUo  owners  at  all.  If  they  do  not 
together  own  the  whole,  the  conveyance  will  be  of — 

All  and  Whole  our  respective  one-third  shares  pro  indivim  and  all  other,  if 
any,  our  shares,  present  and  future,  of  AH  and  Whole. 

Or  if  the  shares  are  unegiial — 

All  aud  Whole  the  one-balf  share  pro  indivim  belonging  to  me  the  said  A., 
and  the  one-third  share  jrro  indivim  belonging  to  me  the  said  B.,  and  all  other, 
if  sny,  our  respective  shares,  present  and  future,  of  All  and  Whole. 
As  to  these  securities  generally,  see  p.  416. 

BOND  AND  DISPOSITION  IN  SECURITY  BY  AN  ATTORNEY 

I,  A.,  attorney  and  factor  and  commissioner  for  B,,  conform  to  power  of 
attorney  and  factory  and  commission  granted  by  the  said  B.  in  my  favour 
dated  and  registered  in  the  liooks  of  Council  and  Session  on  , 

whereby  I  am  authorised  to  grant  these  presents,  do  hereby  grant  me  as 
attorney,  factor,  and  commisaiouer  foresaid  to  have  instantly  borrowed  and 
received  from  C.  the  sum  of  £  ,  which  sum  I  bind  the  said  B.  and  his 

heirs,  executors,  and  representatives  [umal  pernonal  obligations] :  And  in 
security  of  the  personal  ohhgation  before  written  I  as  attorney  and  factor  and 
commissioner  foresaid  dispone  [m  in  ordinary  form  to  warrandice  dauee]  :  And 
I  bind  the  said  B.  in  absolute  warrandice :  And  I  reserve  to  the  said  B.  and 
his  foresaids  and  to  me  as  attorney  aud  factor  and  commissioner  foreeaid 
power  of  redemption  ;  And  I  oblige  the  said  B.  for  the  expenses  of  assigning 
and  discharging  this  security :  And  on  default  in  payment  I  as  attorney  and 
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^tor  aad  commissioner  foresaid  grant  power  uf  sale:  And  I  as  aforesaid 
ooDsent  to  r^istr&tiou  for  preservation  aad  esecution, — In  witness  whereof. 


BOND  AND  DISPOSITION  IN  SECURITY  BY  A  FIRM  AND 
PARTNERS  OVER  FIRM  PROPERTY  HELD  IN  NAME  OF  THE 
PARTNERS  AS  TRUSTEES  FOR  THE  FIRM 

We,  Messrs  A.,  B.,  &  Co.,  and  we.  A.,  B.,  and  C,  the  individual  partners 
of  the  said  firm,  as  such  partners  and  as  individuals,  grant  us  to  have  instantly 
borrowed  and  received  from  D.  the  sum  of  £>  ,  which  sum  we,  the  said 

Messrs  A.,  B.,  &  Co.,  bind  ourselves,  and  we,  the  said  A.,  B.,  and  C,  bind 
ourselves,  personally  and  individually,  and  all  jointly  and  severally,  and  the 
respective  heirs,  executors,  and  representatives  whomsoever  of  us,  the  said 
A.,  B.,  and  C-,  all  jointly  and  severally,  without  the  necessity  of  discussing 
them  in  their  order,  to  repay  to  the  said  D.,  his  ezecutoi-s  or  assignees  whom- 
soever [aymplete  obligaii<mg]  -.  And  in  security  of  the  peisonal  obligations  before 
written  we,  the  said  A.,  B^  and  C,  as  trustees  for  our  said  firm,  dispone  to 
and  in  favour  of  the  said  D.  and  his  foresaids. 


BOND  AND  DISPOSITIONS'  IN  SECURITY  IN  FAVOUR  OF 
TWO  LENDERS 

I,  A.,  grant  me  to  have  instantly  borrowed  and  received  from  the  parties 
following  the  respective  sums  following,  namely,  (first)  from  B.  the  sum  of 
X2000,  and  (second)  from  C.  the  sum  of  £1000;  And  I  bind  myself  and  my 
heirs,  ezecutors,  and  representatives  whomsoever,  without  the  necessity  of 
discussing  them  in  their  order,  to  repay  (first)  to  the  said  B.,  his  executors  or 
assignees  whomsoever,  the  said  sum  of  £2000,  and  (second)  to  the  said  C,  his 
executors  or  assignees  whomsoever,  the  said  sum  of  £1000,  and  that  both  at 
the  term  of  ,  within  [ii'aee],  with  a  fifth  part  more  of  each  of  the  said 

respective  sums  of  liquidate  penalty  in  case  of  failure,  and  the  interest  of  the 
said  respective  sums  at  the  rate  of  per  centum  per  annum  from  the  date 
hereof  to  the  said  term  of  payment,  and  half-yearly,  termly,  and  proportionally 
thereafter,  during  the  not-payment  of  the  said  respective  sums,  and  that  at 
two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  of  the  said  interest  at  the  term  of 
next  for  the  interest  due  preceding  that  date,  and  the  next  term's  payment 
thereof  at  following,  and  so  forth,  half-yearly,  termly,  and  propor- 

tionally thereafter,  during  the  not-payment  of  the  said  principal  sums 
respectively,  with  a  fifth  part  more  of  the  interest  due  at  each  term  of  liquidate 
penalty  in  case  of  failure  in  the  punctual  payment  thereof : 

FiRB  Inburanob 
And  in  respact  the  said  B.  and  C.  and  their  respective  foresaids  may,  if  they 
think  fit,  effect  and  maintain  (but  without  any  liability  on  their  part  to  effect, 
or,  if  effected,  to  maintain)  an  insurance  against  loss  by  fire  over  the  buildings 
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erected  on  the  subjects  after  disponed,  to  the  extent  of  £>  od  buildings 

and  £  on  rents  in  the  case  of  the  said  B.,  and  to  the  extent  of  £■ 

on  buildings  and  £  on  rente  in  the  case  of  the  said  C,  I  bind  myself 

and  my  foresaids  to  repay  to  the  said  B.  and  C.  respectively  and  their  respec- 
tive foresaids,  at  the  term  of  yearly,  the  sum  of  £  each,  or  such 
other  sum,  more  or  less,  as  may  be  the  amount  of  the  annual  premium 
disbursed  by  them  respectively  for  the  upkeep  of  such  insurances,  with  interest 
at  the  rate  of  five  jwr  cent,  per  annum  on  each  premium  from  the  date  of  dis- 
bursement till  repaid : 

Sbooriti 
And  in  security  of  the  personal  obligations  before  written  I  dispone  to  and 
in  favour  of  the  said  B.  and  C.  respectively,  and  their  respective  foresaids, 
heritably  but  redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of 
a  sale  by  virtue  hereof,  All  and  Whole  \guhjects  and  l}UTdens\ :  And  that  in 
real  security  to  the  said  B.  and  C.  respectively  and  their  respective  foresaids 
pari  passu  inter  se  of  the  whole  sums  of  money  above  written,  the  stud 
respective  principal  sums,  interest,  penalties,  and  premiums  of  insurance :  And 
1  assign  the  rente ;  And  I  assign  the  writs :  And  I  grant  warrandice :  And  I 
reserve  power  of  redemption,  declaring  that  I  shall  be  entitled  to  redeem  the 
security  held  by  either  of  the  said  B.  and  C.  without  redeeming  the  other  st 
the  same  time  [but  in  that  case  only  by  way  of  discharge  and  not  of  asa^^a- 
tion]  :  And  I  oblige  myself  for  the  expenses  of  assigning  and  discharging  the 
securities  hereby  created :  And  on  default  in  payment  I  grant  power  of  sale, 
declaring  that,  as  against  me  and  my  foresaids,  each  of  the  said  B.  and  C.  and 
their  respective  foresaids  may  exercise  the  said  power  of  sale  without  consent 
of  the  other,  but  without  prejudice  always  to  the  security  held  by  the  other : 
And  I  consent  to  registration  for  preservation  and  execution. — In  witness 
whereof. 

BOND  AND  ASSIGNATION  IN  SECURITY,  CONSTITUTING 
A  SUB-SECURITY  OVER  A  HERITABLE  SECURITY 

[Personal  obligations'] :  And  in  security  of  the  personal  obligations  before 
written  I  assign  and  dispone  to  and  in  favour  of  the  said  B,  and  his  foresaids, 
but  redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  or 
extinction  totnl  or  partial,  but  in  the  last  caso  only  to  the  extent  of  the 
extinction,  by  virtue  hereof,  a  bond  and  disposition  in  security  (hereinafter 
called  "the  principal  security"),   dated  ,  and  recorded  as  after 

mentioned,  for  the  sum  of  £  granted  by  C.  in  my  favour,  with  interest 
from  the  term  of  ' :  And  also  All  and  Whole  [sul^ecU],  but  always 

with  and  under  [burdens  if  neee«sary^,  all  as  specified  and  described  in  the  said 
bond  and  disposition  in  security  recorded  in  the  division  of  the  general  register 
of  sasines  for  the  county  of  on  ^ :  And  that  in  real 

security  to  the  said  B.  and  his  foresaids  of  the  whole  sums  of  money  above 
written,  principal  sum  of  £  ,  interest,  and  penalties :  With  power  to  the 
said  B.  and  his  foresaids  to  sue  for,  uplift,  receive  and  discharge  the  sums, 
principal,   interest,  and  others  due  and  to  become  due  under  the  principal 
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Becurity,  and  to  tinforoe  all  the  obligatioDS  therein  contained  or  thereby 
implied,  and  to  accept  part  for  the  whole,  and  to  oompromiBe  and  submit  and 
refer,  and  to  give  time,  and  to  give  a  full  and  absolute  discharge  in 
exchange  for  a  dividend  or  other  partial  payment,  and  that  not  only  in  eeques- 
tration  or  other  bankruptcy  process,  but  also  under  any  private  arrangement, 
whether  concurred  in  by  all  the  creditora  of  the  said  C,  or  other  debtor  or 
debtors  under  the  principal  security,  or  limited  to  that  debt  only,  or  otherwise, 
and  to  release  the  security  constituted  by  the  priacipal  security  in  whole  or  in 
part  with  or  without  consideration,  and  to  postpone  the  same,  and  further  and 
generally  to  do  whatever  is  or  may  be  or  become,  or  would  if  these  presents 
had  not  been  granted  have  been,  competent  to  me  or  my  foresaids,  all  which 
powers  may  be  exercised  without  the  consent  of  or  notice  to  me  or  my 
foresaids,  and  at  such  time  or  from  time  to  time  and  on  such  terms  and 
conditions,  all  as  the  said  B.  or  his  foresaids  may  in  his  or  their  un?introlled 
discretion  think  lit,  and  for  all  or  any  of  which  purposes  be  or  they  may  use  the 
name  of  me  or  my  foresaids;  but  declaring  that  the  said  B.  and  bis  foresaids 
are  and  shall  be  under  no  obligation  to  require  payment,  or  to  use  any 
diligence,  or  take  any  action  or  other  step  for  the  purpose  of  obtaining 
payment  of  any  sum  due  or  to  become  due  under  the  principal  security,  nor 
to  prosecute  or  follow  forth  any  demand,  diligence,  action,  or  other  step  if  made 
or  commenced,  but  shall  be  entitled  to  abandon  the  same  or  otherwise  allow 
the  same  to  drop  or  expire,  nor  to  enforce  any  decree  or  other  authority  if 
obtained,  and  any  prejudicial  effect  which  the  principal  security  shall  sustain 
by  exercise  of  any  of  the  powers  hereby  conferred,  whether  by  accepting  part 
for  the  whole  or  other  compromise,  or  by  postponement,  restriction,  or  other 
abandonment,  total  or  partial,  shall  be  without  prejudice  to  the  obligations 
hereinbefore  and  hereinafter  undertaken  by  me  :  And  I  declare  that  all 
deeds  of  submission,  discharge,  restriction,  postponement,  or  otherwise  to  he 
granted  by  the  said  B.  or  his  foresaids,  whether  during  my  life  or  after  my 
death,  shall  be  as  valid  and  effectual  to  the  receivers  thereof  or  other  parties 
thereto  and  to  all  others  as  if  the  same  were  made  and  subscribed  by  myself  : 
And  1  reserve  power  of  redemption :  And  I  oblige  myself  for  the  expenses  of 
assigning  and  discharging  this  security,  and  for  all  other  expenses  which 
may  be  incurred  in  exercise  of  the  powers  hereby  conferred  :  And  on  default 
in  payment  I  grant  power  of  sale  of  the  said  bond  and  disposition  in  security  ^ 
in  the  same  manner,  as  nearly  as  may  be,  as  if  these  presents  were  a  direct 
security  over  the  said  subjects  granted  by  me  * :  Aud  I  consent  to  registration 
for  preservation  and  execution. — In  witness  whereof, 

1  Interegi. — All  arrears  will  be  assigned. 

^  Deduce  title  if  necessary. 

'  Power  of  Sale. — The  main  objection  to  this  form  of  security  is,  that  on 
default  in  payment  it  is  not  open  to  the  creditor  to  sell  the  property.  All 
that  he  can  do  is  to  sell  the  direct  security,  that  is,  the  bond  and  dispositJon 
in  security.  The  purchaser  will  then  be  a  direct  security-holder  and  in  a 
position  to  sell  the  property  if  the  owner  makes  default  But  this  involves 
double  procedure,  delay,  and  expense  before  the  property  can  be  realised.  To 
avoid  this  aa  alternative  form  of  security  may  be  adopted,  namely,  an  ex  facie 
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absolute  assignation  of  the  bond  and  disposition  in  aeourity  with  a  separate 
agreement  expressing  the  sub-oreditor's  powers. 

*  Procedure  on  Saie,  i.e.  in  the  sale  of  the  bond  and  disposition  in 
Becurity  under  the  power  of  sale  in  this  sub-security  deed.  The  words  here 
suggested  will  avoid  uny  question  as  to  whether  sec.  119  of  the  1868  Act 
applies  at  all  to  such  securities,  and  also  as  to  what  advertisements  are 
aeceBsary,  and  where  the  sale  may  be. 

BOND  AND  ASSIGNATION  IN  SECURITY  OF  A 
RECORDED  LEASE 

I,  A.,  bind  myself,  my  heirs  and  executors,  without  tlie  necessity  of 
discuBUDg  them  in  their  order,  to  make  payment  at  the  term  of  , 

and  within  [p/oee],  to  B.  or  his '  executors  or  assignees,  of  the  sum  of  £  , 
being  money  borrowed  by  me  from  him,  with  the  interest  of  the  said  capital 
sum  at  the  rate  of  per  centum  per  annum,  payable  by  equal  portions  half- 
yearly  at  Whitsunday  and  Martinmas,  beginning  the  first  pajrment  at  , 
with  s  fifth  part  more  of  principal  aud  of  the  interest  due  at  each  term  of 
liquidate  penalty  in  case  of  hilure  in  the  punctual  payment  thereof  [insert 
fire  ineurtmce  clause  at  on  p.  430] :  And  in  security  of  the  persoual  obligations 
before  written  I  assign  to  the  said  B.  and  his  foresaids,  heritably  but  redeem- 
ably  as  after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue 
hereof,  a  lease  of  All  and  Whole  ,  in  the  parish  of  Duddingston 
and  county  of  Edinburgh,  which  lease  was  granted  by  C.  of  date  , 
and  recorded  in  the  division  of  the  general  register  of  sasines  for  the  county 
of  Edinburgh  on  ,  and  my  title  to  which  is  registered  therein  on  ' : 
And  I  assign  the  rents :  And  I  assign  the  writs,  and  have  delivered  those  in 
my  possession  ;  And  I  grant  warrandice  :  And  I  reserve  power  of  redemption  : 
And  I  oblige  myself  and  my  foresaids  for  the  expenses  of  assigning  and  dis- 
obarging  this  security :  Ai'l  o"  default  in  payment  I  grant  power  of  sale  ' : 
And  I  consent  to  registration  for  preservation  and  execution, — In  witness 
whereof. 

For  general  matters,  and  particularly  the  risk  of  a  preferable  aasiguation 
completed  by  possessiou  though  not  recorded,  see  p.  356.  The  creditor  is 
not  entitled  to  poind  the  ground,  p.  512. 

1  The  statutory  form  has  the   word  "heirs"  here,  but  it  ought  to  be 


^  If  part  only  is  assigned,  insert  the  qualification  and  description  of  the 
part  here,  as  on  p.  356. 

'  The  power  of  sale  may  be  exercised  exactly  in  t«rma  of  the  1868  Act. 
See  the  Heritable  Securities  Act,  1894,  s.  14. 

DEED  OF  CONSENT  BY  HERITABLE  CREDITOR  TO  THE 
GRANTING  OF  FEU-RIGHTS  (p.  419) 

I,  A.,  considering  that  I  bold  a  bond  and  disposition  in  security  for  the 
sum  of  £  granted  by  B.  in  my  favour,  dated  ,  and  rec(H^ed  in  tbe 
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divigion  of  the  geD«nil  raster  of  sasineB  for  the  county  of  on  , 

over  the  lands  of  X.  in  the  county  of  ,  and  that,  I  have  been  re- 

quested and  have  agreed  to  consent  to  the  constitution  of  feu-righta  of  the 
said  lands,  subject  to  the  conditioos  hereinafter  expressed:  Therefore  I  do 
hereby  consent  and  agree  that,  notwithstanding  the  said  bond  and  disposition 
in  security,  it  shall  be  competent  to  the  said  B.,  and  to  his  successors  in  the 
said  lands  or  in  any  part  thereof,  without  the  consent  of  me  or  my  successors, 
to  dispone  in  feu-fann,  to  be  holden  of  and  under  the  granter  of  the  feu,  any 
part  or  parts  of  the  said  lands,  and  that  in  such  manner  and  on  such  condi- 
tions as  the  grantors  of  such  feus  respectively  may  deem  most  expedient,'  but 
subject  always  to  the  conditions  following,  namely : — 

Firtt.  That  the  feu-duty  shall  in  no  case  be  less  in  amount  than  at  the 
rate  of  per  imperial  acre  per  annam,* 

Second.  That  in  r^ard  to  every  such  feu  no  grassum,  price,  or  considera- 
tion shall  be  taken  or  be  stipulated  to  be  taken  therefor  other  than  such 
annual  feu-duty,  with  or  without  periodical  duplications  or  other  additions 
thereto. 

Third.  That  it  shall  bo  a  condition  of  every  such  feu  that  buildings'  of 
the  annual  value  of  at  least  times  the  amount  of  the  stipulated  feu-duty 

shall  within  three  years  after  the  date  of  the  feu-right  be  erected  and  there- 
after be  maintained  on  the  ground. 

Fowrth.  That  it  shall  not  be  in  the  power  of  the  granters  of  the  feus  to 
make  or  consent  to  any  conditions  or  stipulations  whereby  any  right  competent 
by  law  to  the  superiors  for  payment  or  security  of  the  fen-dutiea,  and  of  the 
periodical  duplications  or  other  additional  paymenta,  if  any,  roay  be  in  any 
way  prejudiced. 

Fifth.  That  the  superiority  of  the  subjects  so  to  be  feued,  and  the 
feu-duties  and  other  prestations  thereof,  and  any  other  right,  title,  or  interest 
in  or  to  the  same  which  may  belong  to  or  be  reserved  by  the  granters  of  the 
feus,  shall  be  subject  and  liable  to  the  real  security  constituted  by  the  said 
bond  and  disposition  in  security,  and  to  the  payment  of  the  sums  of  money 
therein  contained,  in  the  same  way  and  manner  as  the  dominium  utile  or  right 
of  property  of  the  same  while  uufeued,  and  that  the  said  real  security  shall 
extend  over  the  superiority  and  feu-dutiea  and  others  payable  therefor,  and 
the  ground  to  be  feued  in  security  thereof,  and  any  other  right  and  interest 
in  or  to  the  same  which  may  be  reserved  to  the  granters  of  the  feua,  in  the 
same  manner  and  as  fully  in  all  respects  as  if  the  same  had  l^een  specially 
assigned  in  security  to  me  aftpr  such  feu-rigbts  had  been  constituted. — In 
witness  whereof. 

The  altemaiive  method  is  a  clause,  or  set  of  clauses,  in  the  bond  itself. 
These  will  be  introduced  b^ore  the  clause  "  And  that  in  real  security."  They 
will  be  in  substantially  the  same  terms  as  above.  But  they  will  take  the  form 
of  a  retervaiion  of  power  to  the  debtor  and  his  successors.  They  will  be 
introduced  thus :  "  Reserving  always  to  me  and  my  successors  in  the  said 
lands,  or  in  any  part  thereof,  notwithstanding  these  presents,  and  without 
consent  of  the  said  A.  or  his  foresaids,  power  to  dispone  in  feu-farm  " ;  and  so 
on,  with  the  necessary  verbal  alterations. 
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Sevffral  Creditors. — If  there  are  two  or  more  creditors  whose  consente 
are  required  in  respect  of  sep&r&te  bonds,  one  deed  only  will  naturally  be 
taken.     It  will  run  thus: 

We,  the  parties  Following,  namely,  (first)  A.,  who  hold  a  bond  [as  in 
above  form] ;  (second)  C,  who  hold  a  bond  and  disposition  in  security  for 
£  granted  by  the  said  K  in  my  favour,  dated  ,  and 

recorded  iu  the  said  division  of  the  said  register  oQ  ,  over  the  said 

lands ;  and  (third)  D.,  who  hold  [as  in  the  ease  of  C.\ 

^  Superior'e  Obligations.— rl^va  will  clearly  authorise  various  clauseB  under 
which  obligations  may  be  incumbent  on  the  debtor-superior,  e.g.  in  the 
matter  of  roads  and  drains  (see  p.  153). 

*  Minimum  Feu-duty. — See  p.  248  aa  to  this  as  afieoted  by  allocation.  If 
it  is  desired  to  make  the  matter  perfectly  clear,  these  words  may  be  added : — 
and  this  minimum  shall  be  observed  and  given  effect  to  in  any  allocation  of 
feu4uty,  so  that  no  part  of  the  subjects  shall  be  held  in  feu  at  a  less  feu-duty 
than  at  the  rate  foresaid. 

>  Kind  of  Buildings. — If  desired,  building  r^ulations  may  be  inserted  in 
the  way  of  either  (a)  requiring  or  (b)  forbidding  certain  classes  of  buildii^. 

AGREEMENT  BETWEEN  A,,  AGENT  FOR  X.,  THE  LENDER,  AND 
B.,  AGENT  FOR  Y.,  THE  BORROWER,  WITH  REFERENCE 
TO  LOAN  OF  £  OVER  .... 

Notwithstanding  the  terms  of  the  bond  and  disposition  in  security  for 
£  granted  by  Mr  Y.  in  favour  of   Mr  X.,  dated  ,  it   is 

agreed  as  follows : 

1.  Mr  X.  is  not  to  be  asked  to  accept  repayment  at  an  earlier  term  than 

2.  Provided  the  feu-duty  and  interest  [and  all  prior  charges]  be  punctually 
paid,  and  provided  the  principal  sum  be  repaid  when  required  in  terms  of  the 
bond  as  modified  by  this  agreement,  and  provided  the  other  obligatioDS  in  the 
bond  be  duly  fulfilled,  the  rate  of  interest  will  be  restricted  to  per 
ctnt'um  per  annum. 

3.  Provided  the  feu-duty  and  interest  [and  all  prior  charges]  be  punctually 
paid,  and  provided  the  other  ofahgations  in  the  bond  be  duly  fulfilled,  and 
provided  no  material  change,  in  Mr  X.'a  opinion,  take  place  in  the  circum- 
stances of  Mr  Y.,  or  in  the. security,  the  loan  will  not  be  called  up  for  repay- 
ment at  an  earlier  term  than 

Place  and  date. 
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SECTION  XXVII 

ENTAIL  SECURITIES 

Entail  securitiee  may  be  classified  according  as  the  security  is(l)  the 
estate  of  the  heir  in  possession  ;  (2)  the  expectancy  of  the  heir-apparent ; 
(3)  the  expectancy  of  an  heir-presumptive ;  or  (4)  the  fee  of  the  estate. 

I.  Loans  to  the  Hbie  in  Possbssion 

In  many  practical  effects  the  estate  of  an  heir  in  poasesaion  is  on 
the  same  footing  as  a  liferent,  but  in  its  legal  aspect  it  is  radically 
different,  inasmuch  as  he  is  infeft  in  the  fee,  subject  only  to  fetters. 
That  being  so,  the  difficulty  which  exists  as  to  constituting  securities 
over  direct  liferents  ot  heritable  estate '  does  not  arise. 

Of  course  there  must  be  insurance  on  the  life  of  the  heir  in 
possession  for  the  amount  of  the  loan  and  a  small  margin.  The  age 
will  be  admitted  on  the  policy,  and  the  insurable  interest  also  if  the 
policy  ia  taken  in  the  lender's  name.  As  to  the  other  points  requirii^ 
attention  in  connection  with  the  life  insurance,  see  Sec.  XXXIX. 

The  transaction  works  out  as  follows: — The  rents  meet  the  interest 
on  the  loan  and  the  premium  on  the  policy  during  the  lifetime  of  the 
borrower,  and  on  his  death  the  poUcy  meets  the  principal  of  the  debt. 
The  security  being  of  a  wasting  nature,  it  is  specially  necessary  to  see 
that  no  arrears  are  allowed  to  arise.  At  the  same  time  the  creditor 
has,  or  may  have,  the  advantage  of  (1)  any  backhand  rents  at  the  heir's 
death ;  (2)  any  sum  insured  beyond  the  principal  of  the  debt ;  and  (3)  bonus 
additions,  if  any.  It  is  also  an  advantage  to  the  creditor  that  the 
premiums  are  payable  in  advance;  and,  if  desired,  the  same  rule  may 
be  applied  to  the  interest,  which,  however,  is  not  usual. 

It  may  be  kept  in  view  that  the  heir  in  possession  may,  if  willing, 
be  able  to  give  an  additional  security,  namely,  an  assignation  of  un- 
chained improvement  expenditure.'  If  the  expenditure  be  considerable 
with  reference  to  the  estate,  the  heir  will  no  doubt  prefer  to  exercise 
his  charging  power  at  once ;  but  if  for  any  reason  be  does  not  wish  to 
do  so,  the  asset  exists,  and  may  be  made  available  as  additional  security. 

1  See  p.  23&  3  187S  Act,  ■,  11 ;  1882  Act,  a.  4. 
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There  are  no  doubt  objectdons  to  this  course  from  the  point  ot  view  of 
both  the  borrower  and  lender.  If  the  former  should  afterwards  wish  to 
chai^  the  improveiaent  expenditure,  he  will  require  to  arrange  with 
the  assignee,  but  in  any  case  it  would  probably  be  necessary  to  have  the 
debt  (i.e.  what  may  be  called  the  "  liferent "  debt)  discharged  or  post- 
poned, for  an  insurance  company  or  other  lender  would  not  williugly 
lend  on  the  fee  of  an  entailed  estate  to  an  heir  in  possession  whose  life- 
interest  already  stood  preferably  charged  with  other  debt.*  Then,  from 
the  point  of  view  of  the  lender  over  the  life-interest,  the  proposed  addi- 
tional security  is  exposed  to  the  objection  that  its  validity  in  law  is  not 
perfectly  clear.  Recording  may  not  (tboi^h  it  is  thought  that  it  will) 
perfect  the  right,  and  there  is  no  one  to  whom  intimation  may  be  made. 
But  notwithstanding  questions  of  competition  which  may  arise,  the 
ass^ation  may  be  a  valuable  additional  security.  If  it  be  taken,  there 
must  of  course  be  delivered  full  information  and  vouchers  r^arding  the 
expenditure  assigned. 

More  particularly  with  reference  to  the  title,  the  following  points 
may  be  noted: — 

Fetters. — It  is  no  concern  of  the  lender  to  see  that  the  fetters  of 
the  entail  are  properly  expressed  and  duly  completed,  for  if  not,  then 
so  much  the  better  for  him. 

Bivesiiture. — 1 1  must  be  seen  not  only  that  the  heir  in  possession  has 
completed  his  title,  but  also  that  no  nearer  heir  can  come  into  existence. 

Devolution. — If  there  is  any  clause  of  devolution  carrying  away 
the  estate  in  the  event  of.  Bay,  the  heir  in  possession  succeeding  to  some 
other  estate,  this  must  be  seen  to,  for  if  it  be  possible  that  the  devolution 
clause  may  come  into  operation,  it  will  impair  the  intended  security. 
An  insurance  against  the  contingency  may  be  possible. 

Irritancy. — It  may  of  course  be  the  ease  that  the  heir  in  possession 
has  already  incurred  an  irritancy  under  the  entail.  On  this  point  the 
lender  has  the  protection  of  sec.  40  of  the  1848  Act,  which  provides 

that  no  irritancy  committed,  or  that  may  be  committed,  by  any  heir  of  entail 
in  poesessioD  ....  eball  operate  to  act  aside,  impair,  or  in  kay  way  affect, 
directly  or  indirectly,  in  the  perBOu  of  any  purchasers  or  bond  Jide  onerous 
creditors,  any  ....  securities  granted  in  reference  to  such  estate,  or  the  rents 
thereof,  prior  to  the  execution  of  the  summoos  of  declarator  on  which  decree 
in  respect  of  such  irritancy  shall  proceed,  and  not  invalid  as  being  iDConaistent 
with  the  provisions  of  the  entail  under  which  such  estate  is  held. 

The  terms  of  this  section  suggest  the  propriety  of  a  search  in  the 
signet  office.  It  may  be  possible  to  suggest  that  there  is  room  for  a 
distinction  between  irritancies  of  which  the  lender  has,  and  those  of 
which  he  has  not,  notice.  Of  the  former  class  would  or  might  be  a 
failure  to  use  the  name  prescribed  by  the  entail,  or  the  granting  of  a 
I  See  p.  460. 
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conveTance,  recorded  in  the  regiater  of  sasioes,  without  clauses  protec- 
tive of  the  entail ;  but  thia  distiuction  does  not  appear  to  derive  auy 
support  from  the  terms  of  the  section. 

Entailer's  Debts. — If  any  exist,  they  may  of  course  be  made  to 
affect  the  fee. 

Terce  and  Courtesy. — These  rights  will  exist  if  not  excluded  by  the 
entail  or  otherwise  barred. 

Other  Prior  Charges. — In  addition  to  the  ordinary  searches  inquiry 
should  be  made  as  to  any  outstanding  provisions  for  (1)  the  husband  or 
widow  and  children  of  any  former  heir  or  heirs  in  possession,  (2)  the 
widow  and  children  of  any  former  heir-apparent,  granted  in  terms 
of  sec.  6  of  the  1868  Act ;  and  (3)  even  the  spouse  and  children  of  the 
heir  in  possession.  These  last  provisions  cannot  be  payable  in  his  life- 
time, not  even  an  annuity  to  the  innocent  spouse  on  divorce.^  But  they 
may  be  important  if  value  be  attached  to  the  power  to  disentail,  for 
then  it  is  thought  they  must  be  allowed  priority.  The  wife  may  be 
unable  to  postpone  her  right  owing  to  alimentary  restraint;  and  the 
children,  even  if  major,  owing  to  absence  of  vesting,  as  to  which  see 
theAberdeen  Act,s.  lOof  thel875Act,anda.3of  the  1878  Act  These 
sections  are  not  confined  to  Aberdeen  provisions. 

GovemmeiU  Dviies. — Obtain  a  certificate  by  the  Inland  Revenue 
authorities  that  all  claims  have  been  satisfied.    See  further,  p.  456. 

Passing  to  consider  the  terms  of  the  security  deed,  the  followii^ 
points  may  be  noted: — 

Protection  of  Entail, — In  order  to  prevent  an  irritancy  a  clause 
must  be  inserted  declaring  that  the  conveyance  in  security  is  to  be  no 
further  effectual  than  is  consistent  with  the  entail.  But  there  is  no 
reason  why  this  clause  should  go  further  than  is  necessary  (see  p.  446). 

Li/e  Insurance. — There  will  be  full  clauses  as  to  keeping  up  the 
life  policy  and  any  substituted  policies. 

Fire  Insurance. — There  may  be  an  obligation  as  to  fire  insuranca 

Security  Jor  Premiums. — As  regards  these  oblations  for  life  and 
fire  premiums  regard  must  be  had  to  the  rule  that  there  can  be  no 
indefinite  burden  on  land. 

Improvement  Escpenditure. — If  the  deed  contains  an  assignation  of 
nnoharged  improvement  expenditure,  there  should  be,  quantum  valeat, 
an  obligation  by  the  gronter  that  neither  he  nor  his  executors 
or  Bucceesors  will  chaige  that  or  any  other  improvement  expenditure, 
or  other  sums,  upon  the  estate,  or  any  part  of  it,  until  the  loan  now 
being  contracted  is  repaid. 

Lands  or  money  held  in  trust  to  entail. — A  special  assignation  will 

be  taken  of  the  grantor's  right  to  the  income  of  the  estate  or  money, 

and  all  his  right  and  interest  in  them,  capital  as  well  as  income ;  if  the 

particular  heriti^  which  the  trustees  thus  hold  may  come  to  be  entailed, 

>  Man  (Smnantiet  Tr.),  Petr.,  IBOS,  ID  S.  L.  T.  No.  491. 
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the  deed  will  contain  a  epecial  description  of  it,  and  deal  with  it  as  if 
the  entail  were  already  granted;  and  the  granter'a  right  to  call  for 
the  e^tecution  of  an  entail,  and  to  disentail  and  acquire  in  fee  simple, 
and  to  apply  under  sec  26  of  the  1882  Act,  will  be  assigned  with  a 
direction  that  on  the  execution  of  an  entail  the  estate  of  the  grantor 
thereunder  shall  be  created  under  the  real  burden  of  the  loan,  interest, 
and  consequents,  hut  in  such  terms  as  not  to  incur  an  irritancy.  As  to 
how  the  situation  could  be  worked  out  if  and  when  the  trustees  were 
ready  to  execute  an  entail,  one  thii^  is  certain — they  could  not  dispone 
to  the  creditor,  not  even  for  the  lifetime  of  the  debtor,  for  (if  for  no 
other  reason)  A.  cannot  be  infeft  for  B.'s  lifetime.^  The  expedient  of 
a  quahfied  real  burden  appears  quite  feasible.  But  in  point  of  fact  the 
trustees,  if  they  could,  would  probably  simply  refrain  from  executing 
the  entail  until  either  the  debtor  died  or  settled  with  his  creditors,  and 
here  sec.  26  of  the  1882  Act  is  in  point.  Of  course  the  aecuril^  will 
be  intimated  to  the  trustees,  and  inhibition  m^ht  be  found  useful 


BOND  AND  DISPOSITION  AND  ASSIGNATION  IN  SECURITY 
BY  HEIR  OF  ENTAIL  IN  POSSESSION  OVER  (1)  HIS  INTEREST 
IN  THE  ESTATE,  (2)  IMPROVEMENT  EXPENDITURE,  AND 
(3)  LIFE  POLICY 

I,  A,  [insert  receipt  and  obligaiion  for  r^iaymetU]  : 

Additional  Ybarlt  Sum 

[A]  And  further,  so  long  as  the  sums  due  and  to  become  due  under  these 
presents,  or  any  part  thereof,  shall  remain  unpaid,  I  biud  myself  and  my 
foresaids  to  pay  to  the  said  B.  [creditor^  and  his  foresaids  in  said  [place  of 
poymwri],  at  the  term  of  Whitsunday  yearly,  the  additional  yearly  sum  of 
£  \_iiueri  a   roitttd  sum  amply  guffieient  to  cover  the  jtremivms  and  any 

extra  premiume^  beginning  the  first  term's  payment  thereof  at  the  term  of 
Whitsunday  [next  (ctw]  for  the  year  to  that  term,  and  eo  forth  thereafter  at 
Whitsunday  yearly,  with  a  fifth  part  more  of  each  term's  payment  of  the 
said  additional  sum  in  case  of  failure  in  the  punctual  payment  thereof  and 
interest  at  the  rate  of  per  centum  per  annvm  from  the  respective  terms 
of  payment  till  paid  :  But  declaring  that  this  yearly  additional  sum,  after 
deducting  the  necessary  eipenaes  to  be  incurred  in  the  recovery  thereof,  shall 
be  received  and  applied  by  the  aaid  B.  and  his  foresaids  as  follows :  (first) 
towards  payment  of  the  premiums,  and  extra  or  additional  premiums,  on  the 
policy  of  assurance  hereinafter  assigned,  and  on  any  additional  or  substituted 
policy  or  policies  of  assurance  which  may  be  effected  by  the  said  K  or  his 
foresaids  on  my  life  (as  they  are  hereby  authorised  to  do  at  my  expense  in 
such  terms  and  for  such  amounts  as  they  may  think  fit),  and  towards  repay- 
ment to  the  said  B.  and  his  foresaids  of  all  the  said  premiums  and  extra  oi 
additional  premiums  if  advanced  in  the  first  instance  by  the  said  B.  or  his 


■  Eer's  Trs.  v.  Jtittit*,  18e£,  e  VL  627. 
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foresaids  (wliicli  thej  shall  be  entitled,  but  not  bound,  to  do),  with  a,  fifth 
part  more  of  each  premium  aad  extra  or  additional  premium  in  case  of  failure 
in  punctual  payment  thereof,  and  with  interest  at  the  rate  of  per  centum 
per  annum  on  each  premium  and  extra  or  additional  premium  from  the  date 
of  advance  till  repaid,  and  towards  reimbursement  to  the  said  B.  and  bis 
foresaids  of  all  loss,  damage,  and  expenses  which  they  may  sustain  or  incur 
ID  any  manner  of  way  in  connection  with  the  said  policies,  or  any  failure 
DD  my  part  to  keep  the  same  in  force  :  Declaring  that  I  shall  be  bound,  as  T 
hereby  bind  myself  and  my  foresaids,  to  keep  the  said  original  and  additional 
and  substituted  policies  in  force,  and  for  that  purpose  to  pay  all  premiums 
and  extra  or  additional  premiums  l>ecoming  due  thereon,  and  to  deliver  all 
receipts  therefor  to  the  said  fi.  and  his  foresaids  fourteen  days  at  least  before 
the  last  day  of  grace  for  payment  of  each  such  premium  and  extra  or  additional 
premium,  and  generally  to  observe  and  comply  with  all  the  terms,  conditions, 
and  regulations  affecting  the  said  original  and  additional  and  substituted 
policies ;  (second)  towards  payment  of  all  premiums  of  lire  insurance  which 
the  said  B.  or  his  foresaids  may  effect  on  the  buildings  erected  or  to  be  erected 
on  the  subjects  hereinafter  disponed,  but  without  any  obligation  on  the  said 
B,  or  his  foresaids  to  effect,  or,  if  effected,  to  maintain,  any  such  insurance ; 
and  (third)  towards  payment  of  all  expenses  for  which  I  nm  or  shall  become 
liable  under  these  presents  or  in  consequence  hereof  or  which  may  follow 
hereon  :  And  in  case  and  as  often  as  the  said  B.  or  his  foresaids  shall  receive 
the  said  additional  sum  of  £  ,  they  shall  be  bound  to  account  to  me  or 
my  foresaids  for  the  surplus,  if  any,  in  their  hands  after  satisfying  the 
purposes  foresaid,  according  as  their  intromissions  shall  be  instructed  by  their 
bare  accounts :  Reserving,  nevertheless,  to  the  said  B.  and  his  fores^ds  full 
recourse  against  me  and  my  foresaids,  and  I  hereby  biud  myself  and  my 
foresaids,  for  all  further  sums  due  and  to  become  due  in  respect  of  premiums 
and  extra  or  additional  premiums,  loss,  damage,  and  expenses,  premiums  of 
fire  insurance,  penalties  and  interest  as  aforesaid,  exceeding  the  said  additional 
sum  of  £  per  annum  [B]  : 

Disposition  in  Skcukity 
And  in  security  of  the  obligations  hereinbefore  and  hereinafter  undertaken 
I  do  hereby,  in  the  first  place,  dispone  to  and  in  favour  of  the  said  B.  and  his 
foresaids,  heritably  but  redeemably  as  after  mentioned,  yet  irredeemably  in 
the  event  of  a  sale  by  virtue  hereof,  but  always  under  the  declaration  herein- 
after written.  All  and  Whole  [describe  m-  refer  to  the  laruh  and  any  burdens]  : 
And  that  in  real  security  to  the  said  B.  and  his  foresaids  of  the  whole  sums  of 
money,  principal  and  interest,  yearly  additional  sums,  interest  thereon, 
penalties,  expenses,  and  others  before  and  after  mentioned: 

Rbsbrvinq  thb  Entail 
[Cl  But  providing,  as  it  is  hereby  provided  and  declared,  that  as  the  said 
lands,  estate,  and  others  are  held  under  settlements  of  strict  entail  containing 
prohibitions  against  alienating  or  encumbering  the  same  (or  at  least  so  far  as 
the  same  are  so  held),  it  is  hereby  declared  by  me,  and  the  said  B.  by  accept- 
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ance  hereof  hereby  agrees,  that  neither  these  presents  nor  aiij  adjudication  or 
other  process  or  diligence  to  follow  hereon  shall  affect  or  be  made  to  affect  the 
said  lands,  estate,  and  others,  or  any  part  thereof,  or  the  rente,  Feu-dutiee,  or 
other  proceeds  thereof,  to  any  extent  or  effect  inconsistent  with  the  entail  or 
eatails  thereof,  nor  shall  the  same  operate  to  infringe  the  right  of  any  person 
or  persona  who  shall  succeed  or  become  entitled  to  succeed  to  me  as  heir  or 
heirs  of  tailzie  in  the  said  lands,  estate,  and  others,  except  in  bo  far  as  the  same 
may  be  consistent  with  the  entail  or  entails,  and  these  presents  shall  in  all 
respects  be  oonstnied  so  as  not  to  operate  in  any  manner  of  way  as  any  contra- 
vention of,  or  any  infringement  upon,  or  irritancy  of,  the  entail  or  entails  under 
which  the  said  Unde,  estate,  and  others  are  held,  or  any  derogation  therefrom : 
But  declaring  always  that  the  provisions  and  declarations  before  written  pro- 
tecting the  entail  or  entails  shall  have  no  force  or  effect  if  and  so  soon  aa  the 
said  lands,  estate  and  others  shall  be  disentailed,  or  I  shall  have  acquired  or 
become  entitled  without  any  consent  to  acquire  the  same  in  fee-aimple  and 
without  being  subject  to  the  restrictions  of  the  entail  or  entails;  and,  further, 
the  said  provisions  and  declarations  are  without  prejudice  to  all  statutory, 
rights,  powers,  and  remedies  competent  or  which  may  become  competent  to 
the  said  B.  or  his  foresaids  [D.] : 

Formal  Cladbbs 
And  I  assign  the  rents,  feu-duties,  and  casualties,  but  only  so  far  as  con- 
sistent with  the  entail  or  entails;  And  I  assign  the  writs,  but  only  so  far  as 
consistent  with  the  entail  or  entails ;  And  I  grant  warrandice :  And  on  default 
in  payment  of  the  said  principal  sum,  interest,  yearly  additional  sums,  interest 
thereon,  penalties  and  expenses,  or  any  of  them  or  any  part  thereof,  I  grant 
power  of  sale  of  the  said  lands,  estate,  and  others,  but  nowise  to  'any  extent 
or  effect  inconsistent  with  the  entail  or  entails  subject  as  aforesaid  : 

Assignation  of  Improvement  Ezpbnditurg 
And  whereas  I  have  expended  upon  the  s^d  estate  the  sum  of  £ 
in  permanent  improvements  in  the  sense  of  the  Entail  Acts,  conform  to 
schedule  annexed  and  signed  as  relative  hereto,  no  part  of  which  expenditure 
has  yet  been  charged  upon  the  estate :  Therefore,  in  further  security  of  the 
obligations  hereinbefore  and  hereinafter  undertaken,  I  do  hereby,  in  tlie  gecatid 
place,  assign  to  the  said  B.  and  his  fores^de  the  said  sum  of  £  , 

and  all  my  rights,  interests,  and  powers  in  respect  thereof  and  of  the  said 
improvements,  and  I  have  herewith  delivered  up  the  vouchers  of  the  said 
expenditure  :  And  I  bind  myself  and  my  executors  and  successors  not  to  charge 
or  attempt  to  charge  the  fee  of  the  said  lands,  estate,  and  others,  or  any  part 
thereof,  with  the  said  sum  of  £       -  or  any  part  thereof,  or  with  any 

other  improvement  expenditure  or  other  sums,  until  the  whole  sums  due  and 
to  become  due  under  these  presents  shall  have  been  repaid  :  And  I  agree  and 
declare  that  whenever  a  case  shall  arise  authorising  a  sale  under  the  power  of 
sale  hereinbefore  written,  the  said  B.  and  his  foresaids  roay  thereupon  or  at 
any  time  thereafter  sell  the  said  sum  of  £  ,  and  all  rights,  interests, 

and  powers  as  aforesud,  either  with  the  said  lands  and  others  or  separately. 
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&nil  either  by  public  roup  or  private  bargain,  or  by  way  of  private  discharge 
thereof  id  favour  of  the  heir  iu  posaesBion  for  the  time  being,  aud  that  without 
any  notice  to  me  or  my  foresaids  or  otherwise,  and  with  or  without  advertise- 

LiFK  Policy 
[E]  And  in  further  secnrity  of  the  obhgatioDS  hereinbefore  and  hereinafter 
undertaken  I  do  hereby,  in  the  third  place,  assign  to  tbe  said  B.  and  his  fore- 
saids, but  redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of  a 
sale  by  virtue  hereof,  the  policy  of  assurance  granted  by  tbe  [name  of  eompany] 
in  my  favour  on  my  own  life  for  the  sum  of  £  ,  numbered  , 

and  dated  ,  on  which  there  is  a  premium  of  £,  payable 

on  the  day  of  in  each  year ;  Together  with  the  said  sum 

of  £  contained  iu  the  said  policy  of  assurance,  and  all  bonus  additions 

which  have  accrued  and  which  may  accrue  tbereon,  and  my  whole  right,  title, 
and  interest,  present  and  future,  in  or  to  the  said  policy  of  assurance,  and  in 
or  to  any  claim,  advantage,  or  benefit  which  has  arisen  or  which  may  arise 
thereby  in  any  manner  of  way,  with  full  power  to  tbe  said  B.  and  his  fore- 
suds,  in  their  sole  discretion,  without  the  consent  of  me  or  my  foresaids,  to 
uplift,  receive,  or  recover  tbe  sums  contained  in  and  to  become  due  under  the 
said  policy  of  assurance,  and  to  give  all  necessary  receipts  and  disobarges 
therefor,  and  all  otherdeeds  and  writings,  all  which  shall  be  valid  and  effectual 
to  the  receivers  thereof :  And  further  I  hereby  agree  and  declare  that  when- 
ever a  case  shall  arise  authorising  a  sale  under  the  power  of  sale  hereinbefore 
written,  the  said  B.  and  his  foresaids  may  thereupon  or  at  any  time  thereafter 
sell  tbe  said  policy  of  assurance,  either  with  the  said  lands  and  others  or 
separately,  and  either  by  public  roup  or  private  bargain,  or  by  way  of  private 
surrender  thereof  to  the  assurance  company,  and  that  without  any  notice  to 
me  or  my  foresaids  or  otherwise,  and  with  or  without  advertisement ;  And 
further  I  hereby  t^ee  and  declare  that  the  powers  of  realisation  and  of  sale 
by  public  roup  or  private  bargain  and  of  private  surrender  hereinbefore  ex- 
pressed regarding  the  said  policy  of  assurance  hereinbefore  assigned  shall 
apply  and  extend  also  to  any  and  all  additional  and  substituted  policies  of 
assurance  which  may  be  effected  as  hereinbefore  referred  to  [F] : 

Power  of  Redemption,  etc. 
And  I  reserve  power  of  redemption  of  the  said  lands,  estate,  and  others, 
improvement  expenditure,  and  policy  of  assurance,  at  any  term  of  Whitsunday 
or  Martinmas  on  three  months  notice  in  writing  addressed  to  and  received 
by  the  said  B.  or  his  foresaids,  and  that  by  payment  or  consignation  in  the 
said  [&anft]  of  the  said  principal  sum,  interest,  yearly  additional  sums,  interest 
thereon,  penalties,  expenses,  and  others  before  and  after  mentioned  :  And  1 
oblige  myself  and  my  foresaids  for  the  expenses  which  may  be  incurred  by  the 
said  6.  and  his  foresaids  in  exercise  of  the  powers  hereby  conferred  or  implied, 
or  otherwise  in  consequence  hereof  or  in  relation  hereto,  or  to  the  premises  in 
any  manner  of  way,  including  tbe  expenses  of  charging  the  said  improvement 
expenditure,  and  the  expenses  of  assigning  and  dischai^ng  this  security  :  And 
I  consent  to  registration  for  preservation  and  execution, — In  witness  whereof. 
Annex  schedule  of  improvement  expenditura 


j,t.zed_,CjOO<^IC 


448  KNTAIL    SECUBITIES 

II.  Loans  to  the  Hke-Appakent 

Transactions  with  the  heir-apparent  or  any  heir-preBumptive  stand 
in  an  entirely  difTerent  category  from  tranBactions  with  the  heir  in 
possession  as  regards  both  their  legal  and  their  financial  aspects.  The 
fundamental  difference  and  difficulty,  in  the  legal  sense,  is  that  the 
borrower  ia  not  infeft,  and  therefore  can  grant  no  warrant  on  which  his 
disponee  may  forthwith  take  infeftmeat.  On  the  financial  side  the 
obvious  difFerenees  are  that  there  is  no  present  income  from  which  to 
meet  the  chaises  of  the  loan,  and  not  only  eo,  hut  there  may  never  he 
any  security  at  all  so  far  as  the  estate  is  concerned,  inasmuch  as  the 
heir  may  never  succeed. 

Dealing  first  with  the  financial  aspect,  it  is  necessary  to  complete 
the  security  by  effecting  an  insurance  of  the  borrower's  life.  As  to  the 
duration  of  the  policy :  if  the  borrower  will  on  his  succession  he  entitled 
to  disentail  without  any  consent  (which  is  now  the  common  case),  there 
will  be  a  survivorship  policy  against  the  life  of  the  heir  in  possession, 
and  covering  also  a  certain  period  after  the  latter's  death.  That  is  to 
say,  the  policy  becomes  payable  only  if  the  heir-apparent  shottld  die 
before  the  heir  in  poBsession,  or  within,  say,  two  years  after  him.  If 
not,  the  policy  never  becomes  payable  at  all.  The  basis,  accordingly,  is 
that  the  lender  is  bound  to  have  the  security  of  the  estate  or  the 
policy,  one  or  other.  As  to  this  period  after  the  death  of  the  heir 
in  possession,  it  is  not  clear  that  in  strictness  it  is  necessary  at  all, 
having  regard  to  s.  11  of  the  1848  Act  and  the  proviso  to  s.  3  of  the 
1882  Act.  But  clearly  there  may  be  a  question  as  to  this,  and  it  ia 
one  of  which  the  lender  ought  not  to  take  the  risk.  Assuming  then 
that  the  policy  is  to  cover  a  period  after  the  death  of  the  heir  in  possee- 
aion,  the  next  question  ia — how  long  ?  As  to  that  it  will  be  noted  that 
the  periods  prescribed  in  a.  18  of  the  1882  Act  do  not  apply.  But 
then  there  may  be  difficult  questions  to  decide  regarding  the  fixing 
of  provisiona  to  widow  and  children,  and  until  these  are  fixed  and 
charged  the  disentail  will  not  be  granted.  If  again  the  borrower  will 
not  be  entitled  to  disentail  without  consent,  the  usual  practice  is  to  have 
a  whole  life  policy  on  hia  life.  For  one  thing  it  may  be  found  that  it 
is  not  in  the  creditor's  interest  to  disentail ;  and  in  any  case  regard  must 
be  had  to  the  periods  prescribed  by  s,  18  of  the  1882  Act,  which  shew 
that  a  period  of  one  year  after  the  death  of  the  heir  in  possession  will 
clearly  be  insufficient.  Then  it  is  necessary  to  determine  what  the 
succession  may  be  supposed  to  h&  worth  on  the  death  of  the  heir  in 
possession,  and  not  to  lend  a  lai^r  aum  than,  on  an  actuarial  ascertain- 
ment of  the  probability  of  life  of  the  latter,  will  leave  the  creditor 
covered  by  that  value  on  that  event,  taking  the  creditor's  claim  then  to 
consist  of  (1)  principal  aum  advanced,  (2)  compound  interest  thereon,  (3) 
premiums  of  life  insurance,  and  (4)  compound  interest  thereon.    Just  as 
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the  value  of  the  succession,  if  the  borrower  should  succeed,  must  be 
sufficient  to  meet  all  these  items,  so  the  amount  of  the  insurance  will  he 
fixed  at  such  a  sum  as  will  do  so  also  in  the  other  contingencj  of  the 
borrower  not  succeeding.  The  case  of  postponed  securities  is  special,  the 
point  being  that  apparently  the  lender  must  see  not  only  that  he  has 
sufficient  insurance  for  the  requirements  of  his  own  loan,  but  also  that 
the  prior  loan  is  equally  well  protected.  For  it  may  very  well  end  in 
the  second  lender  requiring  to  take  over  the  first  loan,  e.g.  if  the  holder 
of  it  should  threaten  to  sell  the  expectancy;  and  it  m%ht  then  be 
impossible  to  insure  the  life,  and  even  if  not,  the  security  for  premiums 
and  interest  thereon  would  be  defective. 

These  transactions  may  take  eitlier  of  two  forms : 

1.  There  may  be  a  bond  for  the  principal  sum  advanced,  made 
payable  at  the  next  term  after  the  date  of  the  bond,  with  obligations 
for  interest,  premiums,  and  compound  interest  on  these  respectively. 
Though  the  bond  is  so  expressed,  the  security  required,  both  as  regards 
the  estate  and  the  insurance,  is  of  course  fixed  on  the  assumption  that 
the  borrower  may  pay  nothing  so  long  as  he  and  the  heir  in  possession 
both  live.  There  may  be  some  doubt  as  to  the  compound  interest 
clauses,  and  how  to  express  them  so  as  to  give  all  that  the  creditor 
wishes. 

2.  The  more  common  form  is  that  of  a  post  olrU  security,  that  is  to 
say,  the  leader  advances  a  certain  sum  and  takes  an  obligation  for  a 
definite  sum  payable  at  th'e  death  of  the  h^r  in  possession,  with  interest 
only  after  that  date.  The  calculations  are  of  course  practically  the 
same  as  above  referred  to,  the  sum  to  be  repaid  being  fixed  to  cover 
principal,  interest,  premiums,  and  compound  interest.  The  lender 
effects  such  insurance  as  he  thinks  proper,  and  himself  pays  the 
premium  in  addition  to  the  sum  advanced  by  bim  to  the  borrower. 
If  the  policy  become  payable,  the  lender  will  retain  the  whole  benefit 
of  it  without  any  obligation  to  account,  and  this  should  be  made 
express  by  separate  ^reement.  In  this  form  of  transaction  it  will  he 
Been  that  there  is  the  element  of  speculation,  at  least  from  the  point 
of  view  of  the  borrower,  though  from  the  lender's  point  of  view  that  is 
neutralised  by  the  principle  of  averages  over  many  transactions.  The 
insurance  part  may  be  difierently  arranged  in  this  way :  the  policy 
may  be  expressly  made  part  of  the  security  in  the  bond,  in  which  case 
the  whole  sum  to  be  repaid  to  the  lender  will  be  made  payable  on  the 
death  of  the  first  deceaaer  of  the  borrower  and  the  heir  in  possession, 
and  the  representatives  of  the  borrower  will  be  entitled  to  an  account- 
ing for  the  policy  moneys  on  the  footing  that  it  was  a  security  only. 

Care  must  be  taken  to  have  the  rights  of  parties  in  the  policy 
moneys  made  quite  clear,  otherwise  there  is  the  risk  of  serious  complica- 
tions.'   The  insurable  interest  and  the  ^e  or  ^es  will  be  admitted. 

'  SaU  V.  M.  Northampton,  L.  R.  1892,  App.  Cos.  1. 
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Turning  now  to  the  general  legal  aspect  of  the 
lifficulty,  as  has  been  already  stated,  ia  that  the  borro 
ind  therefore  no  deed  he  may  grant,  though  it  may  be 
register  of  aasines,  will  give  infeftment  to  the  grantee, 
}f  tantum  et  tale  has  not  yet  been  carried  so  far  as  to 
3f  a  trustee  in  bankruptcy  with  a  security  so  Bituate< 
3t^e  of  the  Napier  case  some  remarks  were  made  whi 
that  view,  but  in  the  later  stage  a  distinct  opinion  ixmt 
by  Lord  M'Laren. 

If  and  when  the  succession  opens  the  title  may  be  mf 
of  three  persons,  viz.  (1)  the  heir  who  is  the  debtor,  (2 
[3)  the  trustee  in  the  debtor's  sequestration. 

1.  The  Debtw. — Of  course  if  the  borrower  shouli 
estate,  and  if  his  title  be  completed,  this  subsequent  i 
favour  will  vaUdate  by  accretion  the  prior  recording 
security.'  Under  certjiin  circumstances  procedure  by 
be  much  better  than  procedure  by  service,  for  it  can  bt 
much  faster. 

2.  The  Creditor. — The  most  direct  way  would  be  by 
3.  10  of  the  1874  Act,  but  after  the  ease  of  Lady  Sou 
it  must  be  assumed  that  that  procedure  is  not  available 
course  is  to  infeft  the  creditor  upon  (1)  a  title  obtiuned, 
in  name  of  the  debtor,  and  {2)  the  transmission  ahaiiU 
bond.  The  expeditious  method  of  a  dare  coiistat  is  n 
these  writs  are  still  personal  to  the  heir.  Practically 
only  is  available.  The  creditor  will  expede  a  notarial 
own  favour,  proceeding  on  the  service  and  the  bond.  II 
a  mandate  to  the  creditor  to  apply  for  service,  there  a 
why  the  creditor  should  not  have  the  carri^  of  the  p« 

3.  Trustee  in  Sequestration. — If,  when  tlie  successio 
the  title  is  completed,  the  debtor  be  sequestrated,  it 
of  the  trustee  to  complete  his  own  (the  trustee's)  title 
the  security.  If  the  sequestration  precede  the  succei 
apparently  must  have  a  vesting  order  under  s.  103  of 
Act,  1856.'  He  is  entitled  to  this,  and  the  creditor  i 
have  it  qualified  by  any  reference  to  his  security.* 

The  question  of  competition  has  been  here  assumed 
a  trustee  in  sequestration.  But  even  apart  from  a 
borrower  may  have  subsequently  granted  a  second  bom 
and  the  later  creditor  may,  on  the  opening  of  the  bucc 
have  his  title  completed,  thus  again  cutting  out  the  firs 

'  This  at  leut  U  the  common);  receive  '  1900,  2  F.  1101. 

opinion,  but  for  a  doubt  in  the  owe  of  tin  '  NapUr'a  Tr.  v.  D, 

intervening  and   pending  bankruptcy,   see  SS2. 

Bell,  Com.  1,  73S.  •  Same  case,  1S9S,  1 
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and  the  way  in  which  they  are  generally 
immediate  use  of  inhibition  upon  the 
n  terms  of  a  special  consent  to  that 
The  inhibition  derives  its  force  from 
Act,  1868,  which  declares  that  no 
ida; 

DhibitioD  is  used  gainst  a  person  or  persouB 
T  laDde  which  at  the  date  of  recording  the 
if,  OS  the  case  may  be,  were  deatined  to  such 
tail  or  by  a  similar  indefeaaibte  title,  then 
all  affect  the  said  person  or  persons  in  so  far 
and  tu  which  he  or  they  shall  succeed  as 

that  the  inhibition  strikes  at  all  future 
lich  the  granter  was  not,  at  the  date 
ation  to  grant.  It  is  obvious,  there- 
;  solution  of  the  difficulty;  for  there 
lere  may  be  prior  debts,  and  that  the 
bligations  to  grant  deeds,  gainst  which 
;t.  Of  course  if  the  debtor's  title  be 
3  well ;  but  if  that  happen,  no  inhibition 
s  that  if  the  inhibition  is  necessary,  it 
e  debts  and  deeds  in  q^uestion.  Inquiry 
whether  there  are  any  outstanding  debts 
iformation  may  not  be  correct,  and  the 
jnised.  It  is  a  risk  on  title  which  cannot 
e  limited  effect  of  the  inhibition  in  the 

be  remembered  that,  under  sec.  102  ol 
1  of  the  trustee  shall  not  be  challengeable 
ahibition,  saving  the  effect  which  such 

I  the  ranking  of  the  creditors,"  Aasum- 
Is  to  obtain  a  complete  feudal  title  bj 
on,  the  matter  stands  thus :  The  estatt 
The  trustee  may  sell.  He  must,  however 
!f  there  I>e  no  debt  or  deed  exempt  fron 
bove  explained,-  the  lender's  claim  is  th( 
8  of  the  sale.  If  there  be  any  debts  oi 
ion  does  not  strike,  it  would  appear  tha 

II  in  the  first  "place,  pro  forma,  be  ranke< 
ds  of  sale.  The  lender  will  draw  hi 
t  quoad  ultra  the  whole  free  proceed 
I ;  for  those  holding  the  prior  debts  am 
m  any  advantage,  as  against  the  genera 
ender's  inhibition.  The  difficulty  in  th 
ihibition. 
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Another  method  of  gettiog  over  the  inherent  difficulty  of  the  want 
of  infeftment  in  the  borrower  would  be,  to  have  a  deed  of  propulsion 
in  his  favour  by  the  heir  in  posBession,  reserving  the  latter's  liferent. 
It  is  not  known  that  this  is  often  done  f&r  the  purpose  of  these 
transactions,  but  it  ia  apparently  the  only  way  of  giving  a  perfect 
feudal  title  to  the  lender.  As  to  government  duty  in  cases  of  propulsion, 
see  the  Finance  Act,  1900,  s.  11. 

The  foregoing  is  all  on  the  assumption  that  the  borrower  does 
ultimately  succeed  to  the  estate.  In  that  event  only  does  the  difficulty 
arise.  If,  on  the  other  hand,  the  borrower  predeceases  the  heir  in 
poBBeaeion,  the  lender  is  paid  out  of  the  policy,  and  there  is  no 
difficulty.  But  there  is  a  third  case  possible,  namely,  the  heir  in 
posseaaion  may  disentail,  in  which  case  the  value  of  the  bori-ower's 
expectancy  will  then  form  the  lender's  security.  This  is  specially 
referred  to  in  sec.  13  of  the  Entail  Act,  1882.  That  section  introduces 
the  principle  of  intimation  to  the  heir  in  possession  of  securities 
granted  by  "  the  heir-apparent  or  other  nearest  heir."  This  introduces 
at  once  a  new  protection  and  a  new  risk.  The  protection  is  that, 
assuming  the  heir  in  possession  does  disentail,  the  lender,  by  virtue  of 
his  intimation,  given  immediately  after  the  settlement  of  his  loan,  has 
a  completed  title  to  the  compensation  money,  and  the  difficulty  as  to 
the  title  does  not  ai-ise.  The  riak  is  that  other  lenders  may  have 
acquired  preferences  over  the  compensation  money  by  prior  intima- 
tion to  the  heir  in  possession.  Inquiry  will  of  course  be  made  of  the 
heir  in  possession  on  the  point,  but  it  does  not  appear  that  there  is 
any  duty  on  him  to  answer  the  inquiries,  or  that  he  would  be 
responsible  for  an  innocent  mistake. 

Land  or  Mojiey  held  in  Trust  to  Entail. — This  special  case  has  been 
dealt  with  on  p.  443  as  regards  transactions  with  the  beneficiary  who 
would  be  heir  in  possession  if  an  entail  were  executed.  Even  in  that 
case  there  is  a  serious  difficulty,  but  here  the  position  is  much  worse. 
For  one  thing  it  is  plain  that  inconvenience  which  may  be  occasioned  to  a 
mortgagee  of  a  postponed  heir  cannot  be  allowed  to  delay  the  execution 
of  the  trust  to  entail  if  the  trustees  are  ready  to  carry  it  out.  But  the 
most  serious  point  is  that  while  all  these  transactions  with  apparent 
heirs  rest  on  inhibition,  that  appears  to  be  incompetent  in  this  instance. 
Suppose  the  trust  is  to  entail  certain  known  and  definite  lands.  That 
is  the  least  unfavourable  case,  though  even  then  it  may  be  a  question 
wliether  before  an  entail  is  executed  the  lands  are  "  destined  to  such 
person  by  a  deed  of  entail  or  by  a  similar  indefeasible  title."  ^  If  again 
the  trustees  hold  land  which  they  may  entail  or  which  they  may  sell  in 
order  to  buy  and  entail  other  land,  then  if  they  take  the  latter  course 
it  is  clear  that  the  inhibition  is  useless,  because  whether  or  not  the  land 
which  is  so  sold  was  indefeasibly  destined,  it  is  certainly  not  the  case 
'  Sees.  ItTofieeS  Act,  pnntedoD  p.  461. 
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that  it  is  or  remams  land  to  which  the  inhibited  persoD  "  shall  succeed  aa 
aforesaid."^  Still  clearer,  if  possible,  is  the  case  when  the  trustees  hold 
land  upon  trust  to  sell  and  with  the  price  to  buy  land  to  entail,  or  hold 
money  upou  trust  to  buy  and  entail  land.  There  is  then  no  land  at  all 
in  existence  at  the  date  of  the  inhibition  or  no  land  to  which  the 
inhibited  person  can  rely  upon  succeeding.  The  result  is  that  in  all 
these  cases  it  is  thought  to  be  clear  that  inhibition  is  useless  and  that 
there  is  no  security  if  an,  erUail  should  come  to  ie  executed,  except  possibly 
when  the  trustees  hold  land  upon  trust  to  entail  it  in  forma  specifica. 
In  that  case  and  in  all  the  other  cases  of  this  kind,  if  upon  occasion  it 
should  be  necesHary  totake  the  security  for  what  it  may  be  worth,  (1)  the 
deed  will  be  intimated,  (2)  it  will  be  recorded  if  a  particular  description 
be  possible,  and  (3)  inhibition  will  he  used. 

Having  dealt  with  what  may  be  called  the  leading  principles,  we  now 
pass  to  other  special  points  which  require  attention. 

Fetters. — It  is  essential  to  see  that  the  tetters  are  duly  laid  on  and 
perfected,  and  that  the  heir  in  possession  is  possessing  under  the 
entail,  and  has  duly  referred  to  the  fetters  in  his  infeftment.  For  if 
not,  the  estate  may  be  or  become  fee-simple  in  his  person.  If  the 
entail  was  granted  by  testamentary  trustees  in  pursuance  of  directions 
in  a  will,  it  is  necessary  to  inquire,  in  addition,  whether  the  will,  on  a 
sound  construction,  directed  the  execution  of  a  strict  entail ;  a  flaw  in 
the  will  may  be  fatal  though  in  point  of  fact  a  strict  entail  has  been 
executed  (see  p.  398).  Further,  in  this  connection,  it  will  be  seen 
that  the  fetters  apply  to  the  heir  in  possession.  In  particular,  be  is 
free  (1)  if  he  is  institute  and  the  fetters  are  directed  against  "  heirs " 
only ;  (2)  if  under  an  "  old  "  entail  he  was  born  on  or  after  let  August 
1848 ;  (3)  if  under  a  "  new  "  entail  he  was  bom  after  the  date  of  the 
entail ;  (4)  if,  after  him,  only  heirs  whatsoever  are  called. 

Nature  of  Heir's  Right. — In  like  manner,  but  from  the  other 
point  of  view,  it  is  eesential  to  ascertain  that  the  borrower  will  on  his 
succession  be  entitled  to  disentail  without  any  consent,  or  otherwise  to 
make  proper  allowances  for  the  expense  of  purchasing  the  consento, 
but  it  will  be  Impossible  to  calculate  this  except  in  the  vilest  way. 

Legitimacy,  etc. — Further,  aa  r^acds  the  borrower,  there  must  be 
proof  (1)  of  his  legitimacy,  (2)  of  his  propinquity,  and  (3)  that  he 
truly  is  heir-apparent,  i.e.  that  no  nearer  heir  can  come  into  existence. 

Ages. — There  must  be  proof  of  the  ^es  of  both  the  heir  in 
possession  and  the  heir-apparent. 

Burdens  on  Fee. — These  must  be  ascertained.  A  search  will  show 
80  far,  and  see  following  notes. 

XmprovejneiU  Expenditure. — Regard  must  be  had  to  the  power  of 
the  heir  in  possession  to  chaise  improvement  expeuditure,  past, 
current,  and  future:  the  whole  by  bond  of  annualrent  at  a  rate  not 
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exceeding  £7,  2a  per  cent,  for  twenty-five  years,  or  three-foiirths  by 
permanent  burden  at  interest  not  exceeding  five  per  cent.  But  in  the 
event  dealt  with  in  sec.  26  of  the  1848  Act,  the  whole  may  be  taken 
permanently  out  of  the  corpus ;  and  see  sec.  7  of  the  1882  Act  As 
regards  future  expenditure  it  may  be  assumed  that  if  incurred  it  will 
increase  the  rental,  but  as  r^ards  past  expenditure  the  rental  submitted 
may  show  the  whole  benefit  of  it. 

Family  Provisions. — As  to  existing  provisions  see  p.  443.  But 
further,  regard  must  be  had  to  the  power  of  the  heir  in  possession  to 
grant  provisions  to  husband  or  widow  and  children.  If  there  are  only 
the  statutory  powers,  these  are  an  annuity  to  surviving  husband  of 
one-half  of  free  rents ;  an  annuity  to  widow  of  one-third  of  free  rente ; 
and  three  years'  free  rente  to  children.  The  powers  under  the 
particular  entail  may  be  wider.  If  the  borrower  have  granted  or 
undertaken  to  grant  provisions,  these  must  be  allowed  for,  even  though 
they  do  not  appear  on  the  search,  for  being  prior  obligations  they  will 
not  be  struck  at  by  the  lender's  inhibition. 

Power  to  Dismtaii. — The  power  of  the  heir  in  possession  to 
disentail  must  be  kept  in  view.  The  consent  of  the  heir-apparent 
may  be  dispensed  with,  and  the  Court  wiU  proceed  to  ascertain  the 
value  in  money  of  the  expectancy.  But  whether  the  consent  be 
given  or  dispensed  with,  the  lender,  as  assignee, "  shall  be  entitled  to 
appear  at  any  time  prior  to  such  recording  {i.e.  of  the  instrument  of 
disentail),  and  to  demand  that  the  value  in  money  of  such  expectancy 
or  interest  shall  be  ascertained,  and  siiall  be  entitled  to  a  preference  upon 
such  value  according  to  the  date  of  the  intimation  of  his  assignation." ' 
The  chief  points  regarding  the  fixing  of  the  compensation  money  are : 
(1)  that  the  heir  in  possession  is  treated  as  fiar  subject  to  the  claim  of  the 
heir-apparent  and  other  heirs  if  any  who  require  to  he  dealt  with.  It  is 
the  value  of  the  expectancy  of  the  latter  that  is  actuarially  ascertained ; 
and  the  estate  belongs  to  the  former,  subject  to  payment  of  this 
ascertained  value.  The  result  m^ht  be  very  much  more  favourable  for 
the  heir-apparent  and  those  claiming  through  him  if  he  were  treated  as 
fiar  burdened  with  a  liferent  in  the  heir  in  possession,  and  if  accordingly 
the  value  of  the  expectancy  were  the  whole  estate  minus  the  value 
of  the  liferent^;  and  (2)  that  in  fixing  the  value  it  is  not  merely  a 
matter  of  rental  and  ages :  the  actual  facts  of  the  particular  case,  such  as 
health  and  habits,  are  taken  into  account^ 

It  is  obvious,  therefore,  that  if  the  heir-apparent  should  happen  to  be 
in  a  bad  state  of  health  at  the  time  when  the  heir  in  possession  presents 
a  petition  for  disentail,  the  effect  may  be  disastrous  as  r^ards  the 
security ;  and  yet  the  survivorship  policy  may  yield  nothing  owing  to 

'  1882  Act,  B.  18.  '  Case*  in   not*  2  ;  Bajtket  v.  Andmton, 

«  He    VirU  v.    WiUon,  nil.  fi  R.  328  ;      1899,  1  F.  1194, 
i('itona/dv.Jf'Z)onaW,1880,7K.(H.L)41. 
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the  heir-apparent  after  all  aurvivii^  the  heir  in  possession.  This  is  a 
risk  oa  value  which  cannot  be  obviated. 

Devolution  (see  p.  442). — These  clanfles  may,  and  probably  will, 
apply  to  the  heir-apparent  as  well  aa  to  the  heir  in  possession. 

Irriiaiiey  (see  p.  442). — The  statutory  protection  there  referred  to, 
given  to  a  lender  to  the  heir  in  possession,  is  not  extended  to  a  lender 
to  the  heir-apparent  or  other  heir,  and  the  risk  must  be  taken. 
One  of  the  most  common  cases  is  the  presence  of  a  clause  in  the  entail 
requiring  the  heirs  to  assume  a  certain  name.    See  p.  400.    Insurance  is 


Prior  Debts  and  ObligatioTis  (see  p.  451). — Inquiry  will  be  made, 
and  a  declaration  should  be  taken  from  the  borrower.  There  will 
also,  of  course,  be  a  personal  search.  In  garticular  the  borrower's 
marriage  contract  should  be  seen  in  connection  with  the  point  referred 
to  above  under  Family  Provisions. 

GovemTrUTii  Duties. — The  chief  point  is  to  determine  the  rate, 
which  involves  the  question  whether  the  heir-apparent  will  be  dealt 
with  as  deriving  succession  from  the  present  heir  in  possession  or  from 
the  entailer.' 

The  question  here  is  whether  the  heir  takes  by  "disposition"  or 
by  "devolution."  If  the  former,  the  entailer  is  the  "predecessor"; 
it  the  latter,  the  "predecessor"  is  the  last  heir  in  possession,  i.e.  the 
present  heir  in  possession  at  the  date  of  the  loan.  (1)  If  the  heir  is 
called  nominatim  he  takes  by  disposition ;  (2)  also  if  he  is  the  first 
taker  of  a  new  class  of  heirs,  e.g,  to  A.  and  bis  heirs  male,  whom  failing 
to  his  heirs  female,  the  first  heir  female  coming  in  after  heirs  male  takes 
by  disposition ;  (3)  all  subsequent  heirs  female  of  A.  take  by  devolu- 
tion. 

Searches. — In  addition  to  ordinary  property  and  personal  searcJies 
there  will  be  a  search  in  the  register  of  entails  to  show  any 
instrument  of  disentail 

With  reference  to  the  terms  of  the  deed  and  the  completion  of  the 
transaction,  the  following  points  are  noted,  under  reference  to  what 
has  already  been  stated : — 

Protedion  of  ErUaii. — See  p.  443. 

Life  Inswanee. — If  there  are  obligations  for  premiums,  see  p.  443. 

Fire  Ingurance. — If  the  buildings  are  material  to  the  security,  it 
may  be  necessary  for  the  lender  to  insure.  There  is  no  obligation  on 
the  heir  in  possession  to  do  so ;  and  even  if  he  does  in  fact,  the  proceeds 
of  the  policy  are  his  own  private  property  free  from  the  entail.  He  is 
not  bound  to  rebuild ;  and  even  if  he  should  do  so,  the  new  building 
would  be  a  permanent  improvement  made  by  him,  which  he  could  charge 
against  the  estat«.' 

'  Lord  Sufloun,  1880,  22  D.  {H.  L.)  12.  »  E.  MoHon,  Petr.,  1896,  3  S.  L.  T.  No, 

Huuon'B  LeaA  Diditt,  Itb  «d.  M8-G74.  2G1. 

L:.q,t.zed_,CjOO<^IC 


466  ENTAIL  SECUKITIBS 

The  deed  will  contain  the  following  special  olauseB : — 

(1)  An  aasignation  of  all  compensation  money  on  disentail,  etc, 

(2)  An  obligation  not  to  consent  to  any  disentail,  sale,  charge,  or 
other  wiBa 

(3)  An   obligation  to  complete   title  at  once  on  death  of  heir   in 
possession,  and,  without  prejudice,  a  mandate  to  the  lender  to  do  so. 

(4)  A  similar   obligation   and   mandate   as   to    disentailing    after 


(5)  Consult  to  inhibition. 

Immediately  on  settlement  the  lender  will — 

(1)  record  the  bond ; 

(2)  intimate  to  heir  in  possession ; 

(3)  inhibit  debtor,  and  register  the  inhibition. 

BOSD  AND  DISPOSITION  AND  ASSIGNATION  IN  SECURITY 
BY  HEIR-APPARENT  OVER  (1)  EXPECTANCY  AND  (2) 
LIFE   POLICY 

I,  A,  [intert  receipt  and  alligation  for  repayment  as  on  p.  430,  aiid  after  tke 
interegt  clause  aii'i\  And  further,  in  the  event  of  any  half-yearly  payment  of 
interest  not  being  puDctually  paid,  the  same  Bh&li  accumulate  by  way  of  oom- 
pound  interest '  at  the  said  rate,  with  half-yearly  rests  at  the  terms  of  Whit- 
sunday and  Martinmas  in  each  year :  and  I  bind  myself  and  my  foreeuds  to 
pay  such  accumulated  amount : 

Pkbuiuub 
[Take  in  claute  at  to  ineurance,  etc.,  A  to  B,  p.  444-5]  : 

DiBPosrnoM  in  Security 
And  considering  that  I  am  heir  of  entail  and  entitled  to  succeed,  and  am 
heir-apparent,  to  the  entailed  lands  and  estate  of  X.  and  others  hereinafter 
disponed,  immediately  upon  the  death  of  C,  the  heir  of  entail  in  posaeesion, 
and  that  it  is  a  condition  of  the  said  loan  to  me  tbat  I  should  grant  the 
security  hereinafter  constituted :  Therefore,  in  security  of  the  obligations 
hereinbefore  and  hereinafter  undertaken,  I,  as  if  I  had  already  succeeded  to 
and  were  already  duly  infeft  in  the  said  lands  and  estate,  and  then  as  now, 
and  now  as  thou,  do  hereby,  in  the  first  place,  assign  and  dispone  to  and  in 
favour  of  the  said  B.  [credit</r]  and  his  foresaids,  heritably  but  redeemably  as 
after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof,  but 
always  under  the  declarations  hereinafter  written.  All  and  Whole  [deteribe  or 
refer  to  the  mbjecU]  ;  [G]  Ti^ether  with  all  right,  title,  expectancy,  and  interest, 
claim  of  right,  property,  and  possesBion,  petitory  or  possessory,  vested  and 
contingent,  which  I  have  or  in  any  way  may  come  to  have  to  the  said  lands, 
estate,  and  others,  or  to  any  part  thereof : 

'  Instead  of  this  express  clause  of  com-  be  relied  upon  b)  oover  the  acoomulstioii 
pound  interest  (m  t^  which  see  p.  10),  sn  intended.  In  that  osse  there  will  be  • 
alternative  ib  to  stipnlate  for  simple  interest  separate  agreement  aetting  forth  the  oon- 
on  the  principal  aom  at  auch  ■  rate  aa  may      tract 
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COHPEHBATION   MoHBTB 

As  also  any  and  all  sum  or  sums  of  money  or  other  considerations  of 
whatever  kind  which  may  be  or  may  become  payable  to  me,  or  which  I  may 
have  or  acquire  right  to  receive,  by  or  from  the  said  C,  or  by  or  from  any  other 
person  or  persons  whomsoever,  or  which  may  be  consigned  in  bank,  or  the 
payment  of  which  may  be  secured  to  me  in  terms  of  the  Entail  Acts,  in  respect 
of  my  hereafter  at  any  time  giving,  or  having  agreed  or  agreeing  to  give,  my 
consent  to  the  disentail  or  sale  of  the  said  lands,  estate,  and  others,  or  of  any 
part  thereof,  or  to  the  charging  of  the  same  with  debt  or  encumbrances,  or  to 
any  deed,  alteration,  or  thing,  or  in  respect  of-  my  consent  being  dispensed 
vrith,  together  with  all  interest  to  accrue  on  such  sum  or  sums  or  other  con- 
siderations foresaid,  with  full  power  to  the  said  B.  and  his  foresaids  to  uplift, 
receive,  and  recover  such  sum  or  sums  or  other  considerations  hereby  assigned, 
and  to  grant  all  ueoeaaary  receipts  and  discharges  therefor  and  all  other  deeds 
or  writings,  all  which  shall  be  valid  and  effectual  to  the  receivers  thereof : 
But,  without  prejudice  to  what  is  hereinbefore  written,  I  hereby  agree  anil 
bind  myself  not  to  give  my  consent  to  the  said  lands,  estate,  and  others,  or  any 
part  thereof,  being  disentailed  or  sold,  or  to  any  money  being  borrowed  on  the 
security  thereof,  or  to  any  deed,  alteration,  or  thing  affecting  the  same,  during 
the  lifetime  of  the  said  C,  unless  I  shall  previously  have  obtained  the  express 
approval  in  writing  of  the  said  B. :  And  that  all  in  real  security  to  the  said 
B.  and  his  foresaids  of  the  whole  sums  of  money,  principal,  interest,  interest 
thereon,  yearly  additional  sums,  interest  thereon,  penalties,  expenses,  and 
others  before  and  after  mentioned ; 

Rbsebving  tbb  Entail 
[Take  in  clauses  protective  of  entail,  O  to  D,  p.  445-6]: 

FoBMAL  Claubbs 
And  I  assign  the  rents,  feu-dutiea,  and  casualtiee  from  and  after  the  date 
of  my  succession  to  the  said  lands,  estate,  and  others,  but  only  bo  far  as  con- 
sistent with  the  entail  or  entails  :  And  I  assign  the  writs,  and  undertake  on  my 
succession  to  place  them  in  the  custody  of  the  said  B.  or  his  foresaids,  but  only 
ao  far  as  consistent  with  the  entail  or  entails ;  And  I  grant  warrandice  :  And  on 
default  in  payment  of  the  said  principal  sum,  interest,  interest  thereon,  yearly 
additional  sums,  interest  thereon,  penalties,  expenses,  and  others  kiefore  and 
after  written,  or  any  of  them  or  any  part  thereof,  I  grant  power  of  sale  of  the 
said  lands,  estate,  and  others,  including,  without  prejudice  to  the  said  generality, 
the  said  sum  or  sums  of  money  or  other  considerations  aa  aforesaid  hereinbefore 
assigned,  and  my  then  rights  and  interests,  vested  and  contingent,  in  and  to  the 
same  and  each  of  them,  and  that  in  the  manner  provided  by  the  Titles  to  Land 
Consolidation  (Scotland)  Act,  1868,  and  any  Acts  amending  the  same,  but  nowise 
to  any  extent  or  effect  inooDsistent  with  the  entail  or  entails  subject  as  aforesaid: 

As  TO  Completion  of  Title,  Dibektail,  etc. 
And  I  oblige  myself  at  my  own  expense  to  procure  myself  duly  and  lawfully 
served  and  infeft  in  the  said  lands,  estate,  and  others,  and  further  or  otherwise 
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to  do  whatever  may  be  necessary  to  complete  my  feudal  title  thereto,  and 
that  all  within  three  mouths  after  the  suocessioo  shall  have  opened  to  me,  and 
thereupon  forthwith  to  carry  through  and  complete  a  disentail  of  the  said 
lands,  estate,  and  others,  but  that  always  without  prejudice  to  the  rights  and 
powers  of  the  said  B.  and  his  foresaids ;  And  to  enable  the  said  B.  and  his 
foresaids  to  complete  such  feudal  title  in  my  person  to  the  said  lands,  estate, 
and  others,  and  also  to  disentail  the  same,  I  do  hereby,  without  prejudice  to 
any  obligations  herein  contained,  and  also  without  prejudice  to  the  rights  and 
powere  of  the  said  B.  and  his  foresaids,  specially  and  irrevocably  make  and 
constitute  the  said  R  and  his  foresaids  procurators  and  commissioners  for  me, 
and  in  my  name,  but  always  at  my  expense,  to  procure  me  served  aad  infeft  in 
the  said  lands,  estate,  and  others,  and  further  or  otherwise  to  do  whatever 
may  be  necessary  to  complete  my  feudal  title  thereto  on  my  succession,  and 
that  in  terms  of  the  entail  or  entails,  or  otherwise  in  any  other  character  in 
which  I  may  be  entitled  to  succeed  to  the  same  according  to  the  investitures 
of  the  said  lands,  estate,  and  others ;  and  also  for  me  and  in  my  name,  or  in 
tbeir  own  name  but  always  at  my  expense,  to  present  a  petition  or  petitions 
to  the  competent  Court  for  the  disentail  of  the  said  lands,  estate,  and 
others,  and  to  expede  and  record  in  the  requisite  roisters  an  instrument  or 
instruments  of  disentail  of  said  lands,  estate,  and  others,  and  to  take  such  Bt«p6 
and  carry  through  the  whole  procedure  necessary  for  disentailing  said  lands, 
estate,  and  others,  and  generally  everything  thereanent  to  do  in  the  same 
manner  and  as  amply  in  all  respects  as  I  could  do  myself :  And  upon  my  title 
being  completed  to  the  said  lands,  estate,  and  others  as  aforesaid,  I  bind 
myself,  whenever  required,  to  grant  at  my  expense  a  bond  of  corroboration  of 
these  presents,  with  a  new  disposition  of  the  said  lands,  estate,  and  others,  in 
security  of  the  whole  sums  herein  contained,  principal,  interest,  interest 
thereon,  yearly  additional  sums,  interest  thereon,  penalties,  expenses,  and 
others  before  and  after  mentioned,  but  always  so  as  not  to  infringe  the  entsil 
or  entails,  if  and  so  far  as  then  subsisting  [H]  : 

PoLior 
[Take  in  amgnation  ofpotiei/  aiul  relative  etaveen,  E  to  F,  p.  447] ; 

Power  of  Rbdbmption,  etc. 
And  I  reserve  power  of  redemption  of  the  said  lands,  estato,  and  others, 
and  of  the  said  policy  of  assurance,  at  any  torm  of  Whitsunday  or  Martinmas, 
on  three  months'  notice  in  writing  addressed  to  and  received  by  the  said  B-  or 
his  foresaids,  and  that  by  payment  or  consignation  in  the  said  [bonA^j  of  the 
said  principal  sum,  interest,  interest  thereon,  yearly  additional  sums,  intorest 
thereon,  penalties,  eipeusee,  and  others  before  and  after  mentioned:  And  I 
oblige  myself  and  my  foresaids  for  the  expenses  which  may  be  incurred  by 
the  said  B.  and  his  foresaids  in  exercise  of  the  powers  hereby  conferred  or 
implied  or  otherwise  in  consequence  hereof,  or  in  relation  hereto,  or  to  the 
premises  in  any  manner  of  way,  including  the  expenses  of  the  whole  procedure, 
writs,  and  securities  hereinbefore  referred  to,  and  the  expenses  of  assigning 
and  discharging  this  and  any  corroborative  security  : 
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Consent  to  Inhibition 
And  I  hereby  epeciallj  consent  and  agree  that  the  said  B.  and  his  fore- 
saids shall  be  entitled,  immediately  upon  the  execution  by  me  of  these 
presents,  and  at  any  time  thereafter,  to  raise,  execute,  aud  use  letters  of  inhibi- 
tion against  me  upon  the  persoual  obligatiouit  herein  ooutaiued,  and  duly  to 
record  the  same  in  the  register  of  inhibitions  and  adjudications,  and  to  renew 
the  same,  and  that  notwithstandir^  that  the  date  of  payment  of  the  sums  ol 
money  hereby  contracted  to  be  paid  has  not  arrived,  which  it  is  hereby 
declared  shall  form  no  objection  to  such  inhibition  or  any  renewal  thereof : 
And  further,  1  bind  myself  and  my  foresaids,  so  long  as  any  sum  shall  remain 
due  under  these  presents,  not  to  make  any  application  to  the  Court  of  Session 
or  other  Court,  nor  to  take  any  other  steps,  for  having  the  said  letters  of 
inhibition  and  execution  and  registration  thereof  recalled  or  set  aside,  but  the 
same  shall  remain  in  full  force  and  effect  imtil  the  said  principal  sum  of 
£  ,  interest,  interest  thereon,  yearly  additional  sums,  interest  thereon, 

penalties,  and  expenses  shall  be  fully  paid  and  discharged  :  And  I  consent  to 
r^ietration  for  preservation  and  execution. — In  witness  whereof. 


POST  OBIT  BOND  BY  HEIR-APPARENT 

I,  A.,  considering  that  I  am  heir  of  entail  next  entitled  to  succeed  and  am 
heir-apparent  to  the  entailed  lands  and  estiite  of  X.,  in  the  county  of  Y.,  witli 
the  teinds  thereof  and  others,  all  as  hereinafter  described  or  referred  to  (and  all 
hereinafter  with  the  teinds  included  under  the  expression  "  the  said  lands, 
estate,  and  others  "),  immediately  upon  the  death  of  C. ;  Further  considering 
that  B.  has  agreed  to  pay  to  me  the  sum  of  £  upon  condition  of  my 

granting  the  peisonal  obligation  hereinafter  written  for  payment  to  him 
on  the  death  of  the  said  C,  of  a  capital  sum  of  £  ,  free  of  all 

Government  and  other  duties  and  whole  charges  and  expenses  whatever,  with 
interest  and  penalty  as  after  specified,  and  the  other  personal  obligations  herein- 
after written,  and  the  security  therefor  constituted  by  these  presents :  And 
now  seeing  that  the  said  B.  has  instantly  paid  to  me  the  said  sum  of  £  , 

of  which  I  hereby  acknowledge  the  receipt,  and  with  which  I  declare  myself 
fully  satisfied,  renouncing  all  exceptions  to  the  contrary  :  Therefore  I  hereby 
bind  myself,  and  my  heirs,  executors,  and  representatives  whomsoever,  without 
the  necessity  of  discussing  them  in  their  order,  to  make  payment  to  the  said 
B.  of  the  said  principal  sum  of  £>  ,  free  of  all  Government  and 

other  duties  and  whole  charges  and  expenses  whatsoever,  aud  that  on  the  day 
of  the  death  of  the  sud  C.  aud  within  the  head  ofhce  of  the  [6an/:]  in  [placeX 
with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure  in  the  punctual 
payment  thereof,  with  interest  on  the  said  principal  sum  of  £  at 

the  rate  of  per  centum  per  annum  from  the  said  date  of  payment 

during  the  not-payment  of  the  said  principal  sum,  and  that  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first 
term's  payment  thereof  at  the  first  of  these  terms  which  shall  happen  after  the 
said  date  of  payment  for  the  interest  due  preceding  said  term,  and  the  next 
term's  payment  thereof  at  the  first  term  of  Whitsunday  or  Martinmas  follow- 
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ing,  and  so  forth  half-yearly,  tennly,  aud  proportionally  thereafter,  with  a 
lifth  part  more  of  tlie  interest  due  at  each  term  of  liquidate  penalty  in  case  of 
failure  in  the  punctual  payment  thereof,  and  with  interest  at  the  rate  of 
per  centum  per  annum  on  eaoh  term's  payment  of  interest  from  the  date  when 
same  becomes  payable  till  paid : 

Disposition  in  Seooriit 
And  in  security  of  all  the  obligations  hereinbefore  and  hereinafter  written, 
1,  as  if  I  had  already  succeeded  to  and  were  duly  infeft  in  the  said  lands, 
estate,  aud  others,  and  then  as  now,  and  now  as  then,  do  hereby  assign  and 
dispone  to  and  in  favour  of  the  said  R  and  his  foresaids,  heritably  but  redeem- 
ably  as  after  meutioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof, 
but  always  with  aud  under  the  declarations  hereinafter  written,  All  and 
Whole  [take  in  premoue  form,  pp.  456-8,  0  to  H,  referring  however  always  to 
"principal  sum  of  £  "  [being  the  mm  to  be  rtpaul],  interest,  penalties, 

and  espeuaes  before  and  after  mentioned] :  And  I  reserve  power  of  redemp- 
tion of  the  said  lands,  estate,  and  others,  buk  that  only  by  payment  of  the 
said  sum  of  £  [being  the  sum  to  be  repaid],  whether  the  redemption 

be  before  or  after  the  death  of  the  said  C,  and  in  the  latter  case  with  interest 
and  penalties,  and  in  any  case  with  expenses :  And  I  oblige  myself  and  my 
foresEuda  for  the  sum  of  £50,  or  such  other  sum,  more  or  less,  as  may  be  the 
amount  of  the  expenses  which  may  be  incurred  by  the  stud  B.  aud  his  foresaids 
iu  exercise  of  the  powers  hereby  conferred  or  implied,  or  otherwise  in  con- 
sequence hereof  or  in  relation  hereto,  or  to  the  premises  in  any  manner  of  way, 
including  the  expenses  of  the  whole  procedure,  writs,  and  securities  herein- 
before referred  to,  and  the  expenses  of  assigning  and  discharging  this  and  any 
corroborative  security  [take  in  etmemt  to  inhibition,  p.  459,  r^erring,  hoaeoer,  to 
"  principal  sum  of  £  [being  the  sum  to  be  r^>aid],  interest,  penalties, 

and  expenses"] :  And  I  consent  to  registration  for  preservation  and 
execution. — In  witness  whereof. 

III.  Skcurttiks  by  Hbibs-Pebsohptitb 
Viewed  as  a  practical  matter  of  busineas  the  answer  to  any  loan 
proposal  on  behalf  of  an  heir  presumptive  must  be  in  the  negative.  But 
there  may  be  exceptional  cases,  and  more  especially  there  may  be  cases 
where  what  is  intended  is  to  take  such  security  for  an  existing  debt  as  the 
debtor  ifl  able  to  give,  and  therefore  it  is  proper  t«  deal  briefly  with  the 
matter  here. 

An  heir-presumptive  from  whom  a  security  is  taken  may,  or  may 
not,  be  the  nearest  heir  in  existence  at  the  time. 

1.  Not  the  Nearest  Seir. — When  the  heir-presumptive  is  not  the 
nearest  heir  the  nearer  heir  may  be  the  only  heir  whose  consent  is 
required  to  a  disentail,  or  he  may  be  entitled,  if  and  when  he  succeeds,  to 
disentail  without  any  consents ;  and  if  that  be  so,  it  is  obvious  that 
there  can  be  no  security  in  lending  to  the  remoter  heir.  Bat  even 
if  it  be  otherwise,  there  can  be  no  reliance  on  the  security,  for  the 
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reason  that  the  protection  given  by  aec.  13  of  the  1882  Act  (aee  p.  452) 
is  limited  to  creditors  of  "  the  heir-apparent  or  other  nearest  heir,"  and 
doea  not  extend  to  creditors  of  an  heir  who  is  not  the  nearest  heir.  If, 
however,  in  any  cose  a  security  of  thia  kind  is  to  be  taken, -there  ought  to 
be  a  policy  of  assurance  on  the  life  of  the  debtor  payable  if  he  should 
predecease  the  survivor  of  the  heir  in  pOBBession  and  the  nearest  heir,  or 
should  die  within  say  two  years  after  the  survivor's  death.  That  is  on  the 
assumption  that  the  heir-presumptive  will  on  his  succession  be  entitled  to 
disentail  without  any  consent;  if  not,  then  there  must  be  a  whole  life  policy. 
There  ought  also  to  be  insurance  (gainst  issue  of  the  nearest  heir.  Then 
on  the  question  of  value  it  will  be  kept  in  view  that,  in  the  event  of 
a  disentail,  the  value  of  a  postponed  right  of  succession  of  this  kind  will 
probably  work  out  at  a  very  low  figure,  and  that  if  on  the  other  hand  there 
should  be  no  disentail,  and  if  accordingly  the  debtor  should  succeed,  he 
win  no  doubt  come  into  the  estate  heavily  burdened  with  at  least  two 
sets  of  family  provisions. 

2.  T/ie  Nearest  Heir. — If,  again,  the  heir-presumptive  be  the  nearest 
heir  in  existence  at  the  date  of  the  loan,  there  is  the  risk  that  a  nearer 
heir  may  come  into  existence.  The  facts  may,  however,  be  such  that 
the  birth  of  a  nearer  heir  is  an  impossibility ;  if  not  there  must  be 
insurance  gainst  the  risk  of  issue,  in  addition  to  a  survivorship  policy 
on  the  life  of  the  borrower  against  that  of  the  heir  in  possession  (or 
otherwise  as  explained  on  p.  448).  This  Issue  insurance  would  require 
to  be  made  payable  if  the  nearer  heir  comes  into  existence,  whether  he 
should  or  should  not  succeed ;  for  (1)  even  if  he  should  not  succeed,  he 
might  leave  issue  who  did ;  (2)  even  if  he  should  predecease  the  heir  in 
possession  without  leaving  issue,  still  he  might  survive  the  presentation 
of  a  petition  for  disentail,  and  his  consent  only  might  be  necessary ; 
and  (3)  even  if  his  were  not  the  only  consent  necessary,  he  would  be 
"the  heir-apparent  or  nearest  heir,"  and  therefore  the  only  heir  to 
whose  creditors  sec.  13  of  the  1882  Act  has  application,  so  that  the 
borrower  might  be  entitled  to  consent  to  the  disentail  without  his 
creditor  receiving  any  compensation  money.  But  even  with  both  these 
insurances  the  security  must  be  very  doubtful  on  the  side  of  value. 
For  example,  if  the  heir  in  possession  presents  a  petition  for  disentail, 
the  expectancy  may  be  valued  at  a  very  moderate  sum  on  account  of 
the  risk  of  a  nearer  heir  coming  into  existence,  which  is  an  end  of  the 
security  so  tar  as  the  estate  is  concerned,  and  then  no  nearer  heir  may 
ever  oome  into  existence  after  all,  so  that  the  issue  insurance  yields 
nothing. 

IV.  Secdritihb  on  the  Fsb 

There  are  many  debts  and  sums  which  the  heir  in  possession  is 
entitled   to   charge   upon   the   fee,  e.y.   entailer's  debte,   estate   duty,' 
>  See  p.  393. 


j,t.zed_,CjOOt^lC 


462  ENTAIL  3ECUBITIES 

improvement  expenditure,  and  children's  provisions.'  Further,  any 
heir  in  posseBsion  may  borrow  on  the  fee  with  the  like  consents  as 
would  have  entitled  him  to  disentail.  This  last  power  and  the  power 
to  chaise  improvement  expenditure  are  the  only  powers  that  need  be 
referred  to  here. 

GENERAL   DEBT 

The  enabling  sections  are  the  1848  Act,  s.  4,  and  the  1882  Act, 
s.  4. 

Matision-house,  etc. — It  is  not  necessary  that  the  mansion-house, 
offices,  and  policies  be  excepted  from  the  security,  though  that  may 
of  course  be  made  a  condition  of  any  consents,  if  any  are  necessary. 

Power  of  Sale. — The  only  clause  in  the  bond  to  which  it  is  necessary 
to  make  special  reference  is  the  power  of  sale.  In  the  1853  Act  (s.  2'i) 
it  is  provided  that 

every  bond  and  diapoaitioD  in  security  hereafter  to  be  granted  under  the  said 
recited  Act  (the  1848  Act)  or  under  this  Act  may,  in  the  option  of  the  party 
upou  whose  application  to  the  Court  the  same  shall  be  executed,  contain  a 
power  of  sale  in  ordinary  form. 

But  sec  30  of  the  1848  Act  provides  that 

no  creditor,  acting  uucler  powers  of  sale  contained  in  any  bond  and  disposition 
in  security,  or  other  deed  of  security,  affecting  any  entailed  estate  in  Scotland, 
by  virtue  of  this  or  any  other  Act,  shall  be  entitled  to  sell  such  entailed 
estate,  or  any  portion  or  portions  tliereof,  in  manifegt  excess  of  what  ja  necessary 
or  proper  in  order  to  payment  and  extinction  of  the  debt,  principal  and  interest 
and  whole  expenses  appertaining  thereto,  for  which  such  sale  is  made. 

This  last  section  is  a  distinct  fetter  on  the  creditor's  powers  and 
actions,  and  may  under  certain  circumstances  give  rise  to  some  trouble. 
Care  will,  however,  be  taken  that  the  position  is  not  made  worse  by  a 
restriction  in  the  power  of  sale  itself.  Interlocutors  are  sometimes  seen 
under  which  the  heir  in  possession  is  authorised  "  to  grant  a  bond  and 
disposition  in  security,  including  power  of  sale  to  the  extent  of  the 
said  sum  of  £10,000."  This  should  not  be  accepted.  The  interlocutor 
need  not  refer  to  the  power  of  sale  at  all ;  but  it  it  does,  it  should  be 
"a  power  of  sale  in  ordinary  form." 

Statutory  Protection. — The  lender  must  satisfy  himself  that  the 
proceedings  have  been  regular,  and  that  the  provisions  of  the  statutes 
and  Acts  of  Sederunt  have  been  complied  with,  unless  two  years  have 
run  from  the  date  of  the  judgment,  after  which  the  bond  and  disposition 
in  security 

ahall,  as  regards  any  third  parties  acting  bond  fide  on  the  faith  thereof,  be  no 

longer  reducible  on  any  ground  of  irregidarity  or  non-compliance  with  the 

>  See  p.  3G2. 
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proviBions  of  this  Act,  but  in  respect  of  aaf  such  ground  of  challenge  be  finul 

and  coDclusive. 

ThiB  seetna  to  be  the  result  of  sec.  29  of  the  1882  Act. 

BOND  AND  DISPOSITION  IN  SECURITY  ON  THE  FEE  FOR 
GENERAL  DEBT 

1,  A.,  heir  of  entail  in  poaseseion  of  the  entailed  lands  and  estate  of  X.  and 
others  in  the  county  of  ,  in  Tirtue  and  in  exercise  of  the  special 

power  conferred  on  me  by  the  Entail  Acta,  and  by  act  and  decree  of  the  Lords 
of  Council  and  Session,  dated  ,  and  extracted  (of  which 

an  extract  is  delivered  herewith),  Grant  me  to  have  instantly  borrowed  and 
received  from  B.  the  sum  of  £  ,  which  sum  I,  in  virtue  and  in  exercise 

of  the  special  power  foresaid,  do  hereby  bind  myself  and  the  heirs  of  entail 
succeeding  to  me  in  the  stud  entailed  lands  and  estate,  and  also  my  own  heirs, 
executors,  and  representatives  whomsoever,  all  jointly  and  severally,  without 
the  necessity  of  discussing  them  in  their  order,'  to  repay  to  the  said  B.,  his 
executors  or  assignees  whomsoever,  with  a  fifth  part  more  [insert  ohligationfor 
penaliitt  and  iiUerett  in  ordinary  form] :  And  in  security  of  the  personal 
obligation  before  written,  I,  in  virtue  and  in  exercise  of  the  special  power 
foresaid,  dispone  to  and  in  favour  of  the  said  B.  and  his  foresaids,  heritably 
but  redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by 
virtue  hereof.  All  and  Whole  [describe  or  refer  to  the  property] :  And  that  in 
real  security  [continue  and  complete  as  in  ordinary  fonn\ 

"■  The  obligation  should  always  be  taken  in  this  form.  Nor  ehoidd  the 
creditor  agree  to  the  insertion  of  any  clause  as  to  the  order  of  liability  of  the 
heirs  inler  se.  The  heirs  succeeding  to  the  estate  must  necessarily,  inter 
heredes,  be  liable  in  the  first  instance  aa  taking  the  estate  burdened  with  the 
debt;  but  these  are  matters  with  which  the  creditor  has,  and  should  take, 
no  concern. 

Improvement  Expenditubk 

Nature  of  Improvements. — Sec.  3  of  the  1875  Act  contatne  a  lengthy 
enumeration  of  what  "  improvements  "  include. 

Limits  of  Expeadiiure. — As  regards  time,  no  improvements  can  be 
chai^d  which  were  executed  more  than  twenty  years  before  the  date 
of  the  petition.'  But  the  Court  must  be  satisfied  that  executed  improve- 
ments are  "  beneficial  to  the  estate  as  at  the  date  of  the  application  to 
the  extent  of  at  least  the  sum  authorised  to  be  borrowed."*  This  is 
obviously  necessary,  for  otherwise  the  heir  might  be  entitled  to  charge 
at  their  full  initial  cost  improvemente  made  long  ago,  the  benefit  of 
which  has  wholly  or  in  great  part  disappeared  before  the  date  of  the 
petition.  The  words  "  the  sum  authorised  to  be  borrowed "  are  . 
apparently  amb^uous  in  connection  with  the  power  to  charge  three- 
fourths  rf  the  expenditure  by  permanent  burden.  There  is  no  limit 
»  1876  Act,  i.  7.  '  1876  Act,  ».  7  <1). 
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of  amount  beyond  what  is  implied  in  the  condition  that  the  imptove- 
mentB  must  be  "  of  a  substantial  nature  and  beiie6cial  to  the  eatate." 
It  was  otherwise  under  the  Montgomery  Act. 

Limiis  of  Charge. — The  heir  has  his  option  to  chai^  (1)  the  whole 
by  bond  of  annualrent  for  twenty-five  years  from  the  date  of  the 
decree,  or  such  part  of  that  time  as  may  be  unexpired  at  the  date  of 
the  bond,  "  at  a  rate  not  exceeding  £7,  2b.  per  annum  for  every  £100 
so  authorised  to  be  borrowed "  ^ ;  or  (2)  three-fourths  by  permanent 
burden  in  the  form  of  a  bond  and  disposition  in  security.*  The  annual- 
tent  of  £7,  28.  yer  cent,  is  calculated  at  5  -per  ceiU.  interest.  This  if 
sanctioned  enables  the  heir  to  make  a  profit  for  himself,  for  an  insurance 
company  will  give  him  more  than  £100  for  a  charge  of  £7,  2s.  for  twenty- 
five  years.  Accordii^ly  the  next  heir  may  object  that  the  rate  ia  too  high, 
and  a  lower  rate  may  he  fixed.^  Substantially  the  same  point  arises 
upon  a  petition  to  grant  a  permanent  security  at  5  per  cent,  interest. 

Limits  of  Securiiy. — (1)  Mansion-house,  etc. — In  all  cases  the 
mansion-house,  offices,  and  policies  are  excepted.  But,  of  course,  if 
wished,  the  heir  in  possession  may  convey  his  liferent  of  these  in 
further  security,  with  the  usual  clauses  protective  of  the  entail  so  far 
as  the  mansion-house,  offices,  and  policies  are  concerned. 

(2)  Arrears  of  Interest. — When  the  charge  takes  the  form  of  a 
bond  and  disposition  in  security  the  creditor's  remedy  against  the  fee 
and  rents  of  the  estate  is  limited  to  the  piincipal  and  two  years' 
interest  thereon  and  penalties,  without  prejudice  to  his  personal  claim 
for  further  arrears  gainst  the  heir  during  whose  possession  they  arose, 
and  his  representatives  and  separate  estate.* 

(3)  Arrears  of  Annualrent. — When  the  charge  takes  the  form  of 
a  bond  of  annualrent  the  creditor's  remedy  against  the  rente  of  the 
estate  is  limited  to  two  years'  annualrent  and  interest  thereon  and 
penalties,  without  prejudice  to  his  claim  for  further  arrears  against  the 
heir  during  whose  possession  they  arose,  and  his  representatives  and 
separate  estate.* 

Unfinished  and  Contemplated  Improvements. — If  the  improvements 
are  in  course  of  execution  or  merely  in  contemplation,  the  loan  is 
consigned  "  on  a  receipt  payable  to  the  orders  of  the  Court " ;  the 
"  order  for  consignation  shall  be  set  forth  in  the  security  ....  and 
shall  be  obligatory  on  the  lender,"  and  as  the  improvements  proceed 
the  Court  makes  orders  for  payment  out  of  the  consigned  fund.^ 

Expenses. — In  fixing  the  amount  to  be  borrowed  the  Court  shall 
add  to  the  improvemente  "  the  actual  or  estimated  amount  of  the  cost 
of  the  application  and  the  proceedings  therein,  and  of  obtaining  the 

■  1876  Art,  a.  8  ;  1882  Act,  b.  4.  *  1818  Act,  as.  18,  22  ;  1876  Act,  sa.  8,  9 

=  18S2  Act.  s,  6,  (2). 

»  Murray  Sleirart,  1898,  36  S.  L,  R.  823.  "  1848  Act,  a.  17. 
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loan,  and  granting  soourity  therefor."^  The  whole  of  these  expenses 
is  chained  in  the  case  of  a  bond  of  annualrent,  but  only  three-fourths 
in  the  caee  of  a  bond  and  disposition  in  security.^ 

OwraiOT  Bonis. — When  the  heir  is  insane  it  is  not  at  all  a  certainty 
that  the  Court  will  allow  the  curator  to  charge  expenditure  which  the 
heir  had  made :  authority  was  refused  in  the  case  noted  below.* 

Legatee  or  Assigtiee. —When  an  heir  in  possession  has  executed 
improvements  and  has  died  without  having  chained  the  same  upon  the 
estate,  "any  person  to  whom  such  heir  of  entail  may  have  ea/pready* 
bequeathed,  conveyed,  or  assigned  such  sums  "  may  present  a  petition 
and  have  the  succeeding  heir  ordained  to  grant  a  bond  and  disposition 
in  security  for  the  amount  which  the  deceased  heir  might  himself  have 
chai^d  ^  in  that  way,  viz. ,  three-fourths  of  expenditure  and  three-fourths 
of  expenses.* 

SuMiiution  of  Permaiient  Burden  for  AnnualretU. — When  in  the 
first  instance  the  whole  expenditure  has  been  chained  by  bond  of 
armualrent,  and  the  heir  in  possession  has  defrayed  at  least  one-fourth 
of  the  capital,  he  may  have  a  bond  and  disposition  in  security  sub- 
stituted for  the  balance  of  capital,^  but  no  part  of  the  expenses  of  the 
substitution  is  chargeabla^ 

2'ranefer  to  another  Sstaie. — If  two  estates  are  entailed  upon  the 
same  series  of  heirs,  and  one  of  them  is  disentailed,  any  charges  upon 
it  may,  with  consent  of  the  creditor,  be  transferred  to  the  other  "  to 
the  extent  of  which  such  other  estate  might  have  been  lawfully  chained 
with  such  debt,"  ' 

Form  of  Deed, — Narrative. — The  only  point  to  which  it  is  necessary 
to  refer  specially  is  the  reference  in  the  deed  to  the  petition,  the 
procedure  thereon,  and  the  decree.  It  is  very  common  to  find  these 
quoted  and  set  out  at  great  lei^h ;  but  it  is  submitted  that  this  is 
both  insufficient  and  (with  the  exception  after  noted)  unnecessary.  It 
is  of  course  the  case  that  the  deed  is  executed  in  virtue  of  a  power, 
namely,  the  power  conferred  by  the  Court  in  the  decree ;  therefore  the 
deed  must,  as  a  matter  of  satisfactory  drafting,  expressly  set  out  that 
it  is  granted  in  exercise  of  the  power.  But  it  is  quite  sufficient  to 
refer  in  the  briefest  possible  form  to  the  decree  and  ite  import,  and  to 
say  that  the  power  is  intended  to  be  exercised.  The  exception  is  a 
consignation-order  in  the  case  of  improvements  in  course  of  execution 
or  in  contemplation  under  sec.  7  (8)  of  the  1876  Act,  which  "shall 
be  set  forth  in  the  security " ;  it  may  not  be  necessary,  but  it  would 
certainly  be  imprudent  to  omit,  to  quote  the  order  verbatim  in  the 
deed.     As,  with  this  exception,  any  long  narrative  or  verbatim  quotetion 

'  1876  Act,  8.  7  (6).  '  1876  Act,  a.  11. 

*  LeiA  V.  L.,  1888,  16  R.  944.  ■  187B  Act,  s.  B ;  1882  Act,  b.  fl  (4). 
>  Jtatquem,  v.  Tod,  1898,  1  F.  JOBS.  '  Staatrt,  Pstr.,  1888,  18  E.  668. 

•  UasaaeU,  Petr.,  1877,  4  R.  1112.  '  1882  Act,  ».  10. 
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is  unnecessary,  so  it  is  obviouely  insufficient ;  tor  no  matter  what  may 
be  pat  into  the  deed,  it  is  no  proof:  the  decree  must  be  referred 
to.  nie  practical  conclusion  is,  to  obtun  dehvery  of  an  extract  of 
the  decree. 

Power  of  Sale. 

Statfitory  Protection,  j 

Searches  — Pbioe  Skcuritiks 
In  all  cases  in  which  it  is  intended  to  affect  the  fee  there  will,  of 
conrse,  as  in  all  other  cases  also,  be  full  property  searches  and  full 
personal  searches  against  the  heir  in  possesion  and  any  expectant  heirs 
whose  consents  are  required.  In  examining  the  searches  the  special 
point  in  connection  with  these  transactions  is,  that  regard  must  be  had 
not  only  to  prior  charges  on  the  fee,  but  also  to  all  charges  created  by 
the  heir  in  possession,  though  practically — in  the  meantime  at  least — 
aSectii^  only  his  life  interest  For,  in  the  first  place,  it  is  clear  that 
so  loi^  as  the  borrower  remains  in  possession  of  the  estate,  the  latter 
Boeurities  will  be  the  first  charge  on  the  rents.  And  in  the  second 
place,  these  securities  will  probably  be  in  the  form  of  dispositions  of 
the  fee  with  clauses  reserving  the  entail  but  qualified  as  su^^sted  on 
p  443,  and  exemplified  on  p.  446.  If,  then,  the  estate  should  be  dis- 
entailed, or  (what  is  a  more  remote  contingency),  should  be  found  not 
to  be  validly  entuled,  there  seems  no  answer  to  the  contention  that 
the  different  securities  will  rank  on  the  fee  in  the  order  of  r^istration. 

BOND  AND  DISPOSITION  IN  SECURITY  ON  THE  FEE  FOR 
IMPROVEMENT  EXPENDITURE 

I,  A.  [take  inform,  p.  463,  io  the  toordi "  And  in  security ,"  and  proceet^  And 
in  security  of  the  personal  obligation  before  written,  I,  in  virtue  and  iu  exercise 
of  the  special  power  foresaid,  dispone  to  and  in  favour  of  the  said  B.  and  hii 
foresaida,  heritably  but  redeemably  as  after  mentioned,  yet  irredeemably  in  the 
event  of  &  sale  by  virtue  hereof,  but  always  with  and  under  the  exception 
after  mentioned,  All  and  Whole  [detcribe  or  r^er  to  the  propei-ty] :  But  ex- 
cepting from  the  lands  above  disponed  the  mansioti-house,  offices,  and  policies 
of  the  same :  Aud  that  in  real  eecurity  [eoatinue  and  complete  at  in  ordinarff 
/orm], 

THE  SAME,  INCLUDING  THE  LiFE-INTEREST  OF  THE  HEIR 
IN  POSSESSION  OF  THE  MANSION-HOUSE,  ETC. 

I,  A.  [fofte  in  preceding  farm  io  and  iaduding  the  words  "by  virtue 
hereof"],  In  the  first  place.  All  and  Whole  [describe  or  r^&r  to  the  property], 
but  excepting  from  the  lands  above  disponed  the  mansion-house,  offices, 
and  policies  of  the  same ;  And  in  the  tecond  place,  but  with  and  under  the 
declarations  after  written,  All  and  Whole  the  said  mansion-house,  offioea,  and 
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policiee  :  But  providiDg,  as  it  is  hereby  provided  and  declared,  that  as  the  Baid 
manuoo-house,  offioeB,  and  policies  are  held  under  eettlemente  of  etrict  entaU 
containing  prohibitions  against  alienating  or  encumbering  the  same  (or  at 
least  BO  Ihr  as  the  same  are  so  held),  and  the  eaid  B.  bj  acceptance  hereof 
hereby  agrees,  that  [take  in  dawes  protective  of  e^ail,  p.  446,  altering 
"lands,  estate,  and  others"  to  "mansion-house,  offices,  and  policiee,"  and 
at  the  end  of  the  dames  ad/i]  and  further,  they  apply  to  the  said  mansion- 
house,  offices,  and  policies  only,  and  are  without  prejudice  to  the  security 
hereinbefore  constituted  over  the  fee  of  the  remaining  parts  of  the  estate 
under  the  special  power  fbrescud:  And  that  in  real  security  [anUinue  and 
complete  as  in  ordinoTy  form.] 

BOND  AND  DISPOSITION  IN  SECURITY  FOR  CONTEM- 
PLATED OB  INCOMPLETE  IMPROVEMENTS 

I,  A.,  heir  of  entail  in  possession  of  the  entailed  estate  of  X.  and  others  in 
the  county  of  ,  in  virtue  and  in  exercise  of  the  special  power  con- 

ferred on  me  by  the  Entail  Acto,  and  by  act  and  decree  of  the  Lords  of 
Council  and  Session,  dated  ,  and  extracted  ,  proceeding  upon  inter 

alia  an  interlocutor  of  Lord  ,  Ordinary,  in  the  following  torms  [quote  the 

"order  for  conaiffnatioit'^,  of  which  act  and  decree  an  extract  is  herewith 
delivered :  Grant  me  [proceed  at  in  form  lad  but  one  preceding]. 

BOND  OF  ANNUALRENT  FOR  IMPROVEMENTS 

I,  A.,  heir  of  entail  in  possession  of  the  entailed  estato  of  X.  and  others  in 
the  county  of  ,  considering  that  by  act  &nd  decree  of  the  Lords  of 

Council  and  Session,  dated  ,  and  extracted  ,  I  am 

authorised  to  borrow  the  sum  of  £  on  the  seourity  of  the  fee  of  the 

said  entailed  estate,  except  as  aftor  mentioned,  aud  to  grant  a  bond  of  annual- 
rent  in  terms  aftor  written  for  an  annualrent  of  &  ,  being  at  the  rate 
of  £7,  2b.  [or  other  less  sum]  per  cent,  on  the  said  sum  of  £  ,  and  that 
during  the  period  of  twenty-five  years  aftor  the  said  [date  of  decree],  or  during 
such  part  of  the  eaid  period  of  twenty-five  years  as  should  remain  unexpired 
at  the  dato  of  these  presenta :  And  now  seeing  that,  in  virtue  and  in  exercise 
of  the  special  power  conferred  on  me  by  the  Entail  Acts  and  by  the  said  act 
and  decree,  I  have  instantly  borrowed  and  received  from  B.  the  said  sum  of 
£  ,  of  which  I  hereby  acknowledge  the  receipt ;  Therefore,  in  virtue 
and  in  exercise  of  the  said  speoial  power,  I  bind  myself  and  the  heirs  of 
entail  sncooeding  to  me  in  the  said  entailed  estato,  and  my  other  successoie 
therein,  to  pay  to  the  eaid  B.,  his  executors  and  assignees,  an  annualrent  of 
£  during  such  part  of  the  said  period  of  twenty-five  years  as  remains 
unexpired  at  the  dato  of  these  presenta,  and  that  halt-yearly  at  the  terms  of 
Whitsunday  and  Martinmas  in  each  year  by  equal  portions,  beginning  the 
first  term's  payment  thereof  at  next  for  the  proportion  of  annual- 
rent  then  due,  and  the  next  term's  payment  thereof  at  following  for 
the  half-year  preceding,  &nd  so  forth  half-yearly  at  the  said  two  tonus  during 
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the  said  period,  the  proportion  of  the  Baid  annu&lrent  correspooding  to  the 
period  between  the  last  term  of  Whitsunday  or  Uartinmas  falling  within  the 
said  period  and  the  last  day  of  the  period  being  payable  on  the  said  last 
mentioned  day,  with  a  fifth  part  more  of  eaoh  payment  of  the  said  annualrent 
in  case  of  failure  in  the  punctual  payment  thereof,  and  with  interest  on  each 
payment  of  the  eaid  annualrent  at  the  rate  of  five  per  cait,  per  annum  from 
the  date  when  the  same  falls  due  till  paid :  And  in  security  of  the  personal 
obligation  before  written,  I,  in  virtue  and  in  exercise  of  the  special  power 
foresaid,  dispone  to  the  said  B.  and  his  foresaids  not  only  All  and  Whole  an 
annualrent  of  £>  during  the  said  period,  and  payable  at  the  terms  and 

with  penalty  and  interest  all  as  aforesaid,  furth  of  All  and  Whole  \deicribe  or 
refer  to  the  land«\  or  furth  of  any  part  thereof,  and  rents,  feu-duties,  and 
casualties  of  the  same,  excepting  always  the  mansion-house,  offices,  and  policies, 
but  also  All  and  Whole  the  said  lands  and  others  before  described,  both 
property  and  superiority,  and  the  whole  right,  title,  and  interest,  present  and 
future,  of  me  and  my  foresaids  thereto,  excepting  alwaye  the  mansion-house, 
offices,  and  policies :  And  that  in  real  security  to  the  said  B.  and  his  foresaids 
of  the  Bud  annualrents,  penalties,  and  interest :  And  I  assign  the  rents,  feu- 
duties,  and  casualties  so  &r  as  necessaiy  to  meet  the  obligations  hereby  under- 
taken :  And  I  assign  the  writs  to  the  extent  of  supporting  this  security :  And 
I  giant  warrandice  ;  And  I  consent  to  registration  for  preservation  and 
eiecntion,— In  witness  whereof. 


D.qit.zeaOvGoOt^lc 


SECTION  xxvni 

sbcubities  for  futiteb  advances 

1.  Cash-Cbedit  Bonds 

The  ditficulty  here  arises  only  when  heritable  security  is  constituted 
for  the  future  advances,  the  difBcuIty  arising  out  of  the  rule  that  an 
infeftment  is  good  only  for  sanis  advanced  at  or  before  the  date  of  the 
infeftment  To  meet  the  convenience  of  commerce  this  rule  haa  to  a 
certain  extent  been  modified  by  statute/  and  it  may  be  satisfactory  to 
quote  the  section  in  full : 

It  shall  be  lawful  for  auy  person  possessed  of  lands  or  other  heritable 
property,  and  desiring  to  pledge  the  same  in  security  of  any  Hums  paid  or 
balances  arising,  or  which  may  arise,  upon  cash  accounta  or  credits,  or  by  way 
of  relief  to  any  persons  who  may  become  bound  with  him  for  the  payment  of 
such  sums  or  balances,  although  paid  or  arising  posterior  to  the  date  of  the 
infeftment,  to  grant  heritable  securities  accordingly  .  .  .  for  infefting  any 
bank  or  bankers  or  other  persons  who  sfaaU  agree  to  give  suoh  cash  accounts 
or  credits,  or  for  infefting  such  persons  as  shall  become  cautioners  for  him,  or 
jointly  bound  with  him,  in  such  cash  accounts  or  credits,  provided  always  that 
the  principal  and  interest  which  may  become  due  upon  such  cash  accounts  or 
credits  shall  be  limited  to  a  certain  definite  sum  to  be  specified  in  the  security, 
such  definite  sum  not  exceeding  the  amount  of  the  principal  sum  and  three 
years'  interest  thereon  at  the  rate  of  five  pounds  per  centum,  provided  also 
that  it  shaU  be  lawful  for  the  person  to  whom  any  such  cash  account  or  credit 
is  granted  to  operate  upon  the  same  by  drawing  out  and  paying  in  such  sums 
from  time  to  time  as  the  parties  shall  settle  between  themselves,  and  that  the 
sasinea  or  infeftments  taken  upon  such  heritable  securities  shall  be  equally 
valid  and  effectual  as  If  the  whole  sums  advanced  upon  such  cash  account  or 
credit  had  been  paid  prior  to  the  date  of  the  sasiue  or  infeftment  taken  there- 
on, and  that  auy  such  heritable  security  shall  remain  and  subsist  to  the 
extent  of  the  sum  limited,  or  any  lesser  sum,  until  the  cash  account  or  credit 
is  finally  closed  aod  the  balance  paid  up  and  discharged,  and  the  sasine  or 
infeftment  renounced. 

BOND  OF  CASH  CREDIT  AND  DISPOSITION  IN  SECURITY 
I,  A.,  considering  that  the  X  Company  (which  company  and  their  assignees 
are  referred  to  and  included  wherever  the  expression  "  the  company  "  is  used 

■  19  &  20  Vict.  0.  ei,  a.  7. 
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throughout  these  presents)  have  agreed  to  allow  me  credit  upon  an  aooount 
current  or  cash  account,  to  be  kept  in  my  name  in  the  books  of  the  oompanj, 
not  exceeding  £1000,  upon  my  granting  theee  presents,  do  therefore  hereby 
bind  myself,  and  my  heirs,  eiecutors,  and  representatives  whomsoever,  without 
the  neoeseity  of  discussing  them  in  their  order,  to  make  payment  on  demand 
at  any  time  after  three  months  from  the  date  hereof  to  the  company  of  the 
said  sum  of  £1000,  or  such  part  or  parts  thereof  as  shall  at  any  time  be 
due  upon  the  said  cash  account,  with  &  fifth  part  more  of  liquidate  penalty 
in  case  of  failure  in  punctual  payment,  and  together  also  with  interest  of  the 
principal  sum  or  sums  which  may  be  due  on  the  said  account  from  the  time  or 
respective  times  of  the  advance,  as  appearing  in  the  stated  aceount  after 
mentioned,  until  the  same  shall  be  repaid,  at  the  rate  of  per  cent,  per 

camwn^  or  at  such  higher  rate  or  rates  as  shall  be  chained  by  the  com- 
pany for  the  time  upon  their  advances  upon  cash  accounts,  declaring  that  the 
company  shall  have  power  to  fix  and  alter  the  rate  of  interest  from  time  to 
time  without  notice  given  to  me  or  my  foresaids ;  and  it  is  hereby  agreed  that 
the  sums  to  be  placed  to  the  debit  of  the  said  cash  itccount  shall  or  may  include 
not  only  all  sums  of  money  which  shall  be  advanced  or  shall  have  been 
advanced  by  the  company  to  me  upon  my  receipts,  drafts,  or  orders,  but  also 
alt  other  advances  of  every  kind  which  the  company  shall  at  any  time  make  or 
become  responsible  for,  or  shall  have  made  or  become  responsible  for,  to  me  or 
on  my  account  or  on  my  credit,  aud  generally  all  sums  which  I  shall  at  any 
time  be  owing  or  in  any  way  liable  for  to  the  company,  but  without  prejudice 
always  to  any  other  obligations  and  securities  held  or  that  may  be  held  by 
the  company  for  such  advances,  debts,  and  liabilities  :  And  further  declaring 
that  a  stated  account,  signed  by  the  secretary  of  the  company,  shall  be  suHioient 
to  ascertain  and  constitute  a  balance  and  charge  against  me  and  my  foresaids, 
and  that  such  a  stated  account  shall  sufficiently  ascertain  and  fix  the  amount 
of  interest  chargeable  on  the  said  advances  which  shall  have  been  made  upon 
the  said  cash  account  as  aforesaid,  and  that  no  suspension  of  a  charge  or 
threatened  charge  for  payment  of  the  balance  so  ascertained  at  the  instance  of 
me  or  my  foresaids  shall  be  passed  except  on  consignation  of  the  sums  charged 
for  or  claimed  by  the  company :  And  in  security  of  the  foregoing  obligations 
I  do  hereby  dispone  to  and  in  favour  of  the  company,  heritably  but  redeem- 
ably  as  after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue 
hereof.  All  and  Whole  [  deseription  and  burdens  if  necessary].  And  that  in  real 
security  to  the  company  of  the  payment  of  the  said  principal  sum  of  £  , 

or  such  part  or  parts  thereof  as  shall  at  any  time  be  duo  upon  the  said  cash 
account,  with  penalty  and  interest  as  aforesaid,  but  with  and  under  the  condi- 
tion always,  aud  it  is  hereby  specially  provided  and  declared,  that  the  real 
security  over  the  said  subjects  hereby  constituted  for  the  amount  of  the 
principal  sum  and  interest  which  may  become  due  on  the  said  cash  account 
shall  be,  and  the  same  is  hereby,  restricted  to  the  sura  of  £1150,  being  the 
amount  of  the  said  principal  sum  of  £1000  and  three  years'  interest  thereon 
at  the  rate  of  five  per  eeittum  per  annum,   but  without  prejudice  to  the 

'  In  the  case  of  &  private  lender   aa;,      dayof  December,"  and  omit  the  other  words 
' '  occuniulated  with  yearly  rests  on  the  3Ist      as  to  interest 
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compkny  rocovflring  any  balance  of  principal,  intereat,  and  penalty  in  excess 
of  the  said  sum  of  £1150  that  may  be  due  to  them,  under  the  persoiial 
obligations  herein  contained,  or  any  other  obligatiouB  or  aecurities  that  may 
be  held  for  the  same :  And  I  assign  the  rents :  And  I  assign  the  writs :  And 
I  grant  warrandice :  And  I  reserve  power  of  redemption  without  premonition ; 
And  I  biad  myself  and  my  foresaids  for  the  expenses  of  assigning  and  dis- 
charging this  security  :  And  on  default  in  payment  I  grant  power  of  sale : 
And  I  consent  to  registration  for  preservation  and  execution. — Id  witness 
whereof. 

II.  Exfacie  Absolotk  Disposition 

This  iB  one  of  the  devices  for  overcoming  the  rule  that  heritable 
securities  are  good  only  for  sums  advanced  at  or  prior  to  the  creditor's 
infeftment,  and  the  other  rule  that  a  security  over  heritable  property 
must  be  for  a  definite  sum.  It  is  also  used  under  such  circumstances 
as  those  stated  on  p.  427,  when  there  is  a  difficulty  about  the  oapacitjr 
to  grant  a  bond  and  disposition  in  security. 

Bac^-letters. — There  may  or  may  not  be  a  back-letter.  There 
are  risks  both  ways.  If  there  ia  no  back-letter,  then  the  debtor  runs 
a  risk,  namely,  possible  difficulty,  or  even  impossibility,  in  proving  the 
true  nature  of  the  transaction.  And  the  cre4itor  also  runs  the  risk  of 
questions  beii^  raised  by  the  debtor  as  to  whether  a  sale  by  the 
creditor,  or  bis  proceedii^  otherwise,  have  been  in  terms  of  what  was 
agreed  upon,  or  otherwise  have  been  reasonable  and  prudent.  On  the 
other  hand,  if  there  is  a  back-letter  granted  by  the  creditor  and 
delivered  to  the  debtor,  then  the  debtor  may  record  it,  and  the  effect 
of  that  as  r^ards  future  advances  is  not  at  all  clear,  and  may  vary 
according  to  the  terms  of  the  document  (see  infra) ;  and  in  this  con- 
nection it  is  hardly  necessary  to  point  out  that  the  creditor  may  have 
no  knowledge  of  the  recording.  As  to  the  form  of  the  back-letter,  the 
common  practice  appears  to  be  to  take  a  unilateral  document  from 
the  creditor,  to  dehver  the  principal  of  it  to  the  debtor,  and  to  retain 
a  copy.  Apart  even  from  the  point  as  to  the  recording  of  the  back- 
letter,  this  form  is  not  a  good  one.  Kotwithstanding  that  the  dis- 
position is  ex  facie  absolute,  it  will  often  in  practice  be  necessary,  or 
at  least  desired,  to  refer  to  the  other  document,  as  showing  the  creditor's 
powers,  the  sufficiency  of  stamp  duty,  eto.  But  under  the  form  referred 
to,  the  creditor  holds  nothing  but  a  copi/,  and  even  if  he  obtains  the 
principal,  it  lb  a  document  by  himself  only,  bearing  no  evidence  of  the 
debtor's  consent.  It  is  therefore  recommended  that,  at  the  least,  the 
document  should  take  the  form  of  a  minute  of  agreement  signed  by 
both  parties.  The  best  way,  however,  is  either  that,  if  the  agreement 
is  adopted,  there  should  be  one  copy  only,  and  that  that  should  be 
retained  by  the  creditor,  or  that  the  document  should  be  unilateral, 
but  should  be  signed  by  the  debtor  instead  of  by  the  creditor,  and 
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should  of  course  be  delivBred  to  and  retained  by  the  creditor.  In  this 
way  the  powers  are  under  the  hand  of  the  debtor,  and  there  is  no 
poBsibility  of  any  back-bond  being  recorded. 

Advantages  and  Disadvantages. — Comparing  the  advant^es 
and  disadvant^ee  of  a  security  by  way  of  absolute  disposition  with 
the  ordinary  bond  and  disposition  in  security  from  the  point  of  view 
of  creditor  and  debtor  respectively,  and  omittii^  mere  varieties  in  pro- 
cedure, we  may  put  it  shortly  thus: 

CBBDITOR 
Adfvantages. 

1.  He  may  obtain  a  security  in  this  way  which  he  could  not  do 
even  by  a  bond  of  cash  credit,  e.g.  (a)  uncertain  sums,  (b)  questions  of 
capacity  to  grant  a  personal  obligatioo. 

2.  The  procedure  before  a  sale  may  be  made  (a)  shorter,  and  (6) 
less  expensive,  e.g.  private  sale  with  less  advertising  or  with  none. 

JMsadvantages. 

1.  He  is  liable  as  vassal,  including  feu-duties,  duplicands,  and  all 
the  other  prestations  of  the  feu.  But  (1)  as  to  composition,  there  is  no 
personal  liability :  and  further  it  does  not  appear  that  the  infeftment  of 
the  ex  fade  absolute  disponee  is  any  reason  for  claiming  composition  in- 
stead of  relief,  or  refusing  a  receipt  in  name  of  the  disponer;  (2)  the  ex 
fade  absolute  disponee  is  apparently  not  hable  for  stipend  unless  and 
until  he  enters  into  possession  ^ ;  and  (3)  probably  the  same  as  to  local 
charges,  e.g.  causewaying,  etc.*  As  to  divestiture  of  the  disponee,  see  the 
case  cit«d.^ 

2.  He  cannot  poind  the  ground,*  which  may  be  a  serious  loss. 

3.  If  he  die  intestate  the  benefit  will  pass  to  his  heir. 

DEBTOR 

IHsadvaiUages. 

1.  He  may  be  exposed  to  the  difficulty  or  imposBibility  of  proving 
that  it  is  a  security  only,  and  not  a  sale. 

2.  He  will  find  it  very  diffleult  to  find  anyone  to  lend  on  a  post- 
poned security  after  the  ex  fade  absolute  disposition. 

3.  He  is  exposed,  further,  to  the  fraud  of  the  disponee,  who  may 
deal  with  onerous  h(m&  fide  third  parties  as  if  the  property  were  his 
own,  and  dispceitions,  securities,  and  other  deeds  so  granted  by  the 
creditor  will  be  good  to  the  receivers.  But  the  debtor  is  rwt  exposed 
to  any  risk  by  reason  of  the  creditor's  bankruptcy  and  sequestration.^ 
Nor  in  the  ordinary  case  will  any  creditor  or  creditors  of  the  ex  fade 

'  Jaekaoa  r.  Cochrane,  1873,  11  M.  475,  *  Seat.  Her.  See.  Co.  v.  Mian,  1876,  S  R. 

'  M'InloaK  t.  Mitchell  Tlunnaon,  IBOO,  8  333  ;  Scot.  Union  and  National  Inaunmee 
8.  L.  T.  No.  SB.  Co.  v.  Javtet,  188S,  13  B.  S2S. 

•  ManhaWa  Tr*  v.  Macneill  *  Co.,  1888,  '  forW   Trt.   v.   Uaeltod,  1898.   2fi  B. 

15  E.  782.  1012. 
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abBolute  dieponee  be  entitled  to  adjudge  the  property  in  Becority  of  debta 
due  to  them  by  the  disponee,  except  subject  to  the  qualification  which 
affected  it  in  the  disponee's  person.  But  it  would  be  a  different  case  if 
the  disponee  incurred  debt  on  the  representation  that  the  property  was 
bis  absolutely,  and  if  the  creditors  in  these  debts  proceeded  to  adjudge. 

It  is  accordingly  obvious  that  an  ex/aae  absolute  disposition  should 
not  be  granted  except  in  favour  of  a  creditor  of  undoubted  standing. 

Extent  of  Secuiity. — Various  questions  arise  as  to  the  extent  of 
the  creditor's  security  under  an  ex  facie  absolute  disposition,  according 
to  the  terms  of  the  hack-]ett«r,  whether  it  is  recorded  or  not,  and  the 
amount  due  at  the  date  of  recording.  Assuming  the  back-letter  is  not 
recorded  the  amount  therein  specified  is  not  necessarily  restrictive  of 
the  creditor's  security  unless  there  are  distinctly  taxative  words  in  the 
document,  and  that  is  reasonable  enoi^h,  for  if  the  only  advance  when 
it  is  granted  is  £100,  it  is  quite  r^ht  that  the  deed  should  declare  that 
the  disposition  is  to  be  held  in  security  of  that  sum;  but  that  is  no 
reason  for  holding  that  a  subsequent  further  advance  is  not  also  to  have 
the  benefit  of  the  security,  although  further  advances  are  not  referred  to 
in  the  document. 

If,  again,  the  back-letter,  though  unrecorded,  declared  that  the 
property  was  to  be  held  in  security  of  present  and  future  advances  up 
to  the  amount  of  a  certain  specified  limit,  it  might  more  readily  be  held 
that  anything  beyond  that  (other  than  interest  and  other  consequents) 
was  not  secured. 

Another  element  is  introduced  when  the  back-letter  is  recorded. 
The  authorities  are  not  at  all  conclusive,  but  they  appear  to  give  ground 
for  sayii^  (1)  that  if  the  hack-letter  refers  te  all  advances  without 
limit,  the  amount  will  be  fixed  as  at  the  date  of  recording;  (2)  that  if 
there  is  a  limit,  and  that  has  not  been  reached  at  the  date  of  recording, 
the  limit  is  reduced  to  the  amount  then  advanced ;  and  (3)  that  if  the 
limit  has  been  exceeded,  the  limit  in  the  back-letter  only  is  secured.^ 

But  from  the  point  of  view  of  the  creditor  the  proper  course  in 
all  these  matters  is  plain  enough.  As  r^ards  recording,  it  should  not 
be  in  the  power  of  the  debtor  to  record  a  back-letter  (see  p.  471), 
unless  the  crediter  is  content  te  hold  the  security  for  advances  already 
made  when  he  signs  the  document,  having  no  intention  of  making,  or 
at  any  rate  of  relying  on  this  security  for,  any  future  advances.  And 
as  r^ards  the  terms  of  the  back-letter,  or  any  limit  therein  contained, 
no  further  advance  should  be  made  until  the  existii^  document  is 
efTectually  cancelled  and  superseded  by  a  new  one  which  will  put  the 
creditor's  whole  advance  in  a  satisfactory  position. 

Oompetition  with  Third  Partiee. — It  is  quite  plain  that  A. 
cannot  make  advances  to  B.  on  the  security  of  what  be  knows  te  be 

'  See  tbe  cases  stated  in  some  detail,  and      Seeurily,  164  tt  teg.     Anderson  v.  Somer- 
Gloag  and  Irvine's  Higklt  in      iritU  A  Co.,  1898,  I  F.  M. 
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C'b  property.  This  is  the  basis  of  the  judgment  of  the  House  of 
Lords  in  the  Union  Bank  ^  case.  One  bank  held  an  ex  facie  absolute 
disposition,  on  the  security  of  which  they  had  made  certain  advances. 
Then  the  debtor  granted  another  ex  facie  absolute  disposition  to 
another  bank,  who  intimated  it  to  the  first  bank.  Both  banks  then 
made  advances.  Held  that  the  first  bank's  preference  was  limited  to 
what  was  advanced  by  them  before  the  intimation  to  them  of  the 
second  bank's  title.  This  si^gests  the  further  question  whether  the 
mere  recording  of  a  second  disposition  could  be  held  to  be  intima- 
tion to  the  first  disponee.  It  is  thought  to  be  clear  that  it  could 
not;  and  the  same  with  r^ard  to  the  recording  of  (1)  any  other 
deed,  e.^.  a  bond  and  disposition  in  security;  (2)  an  adjudication ;  (3) 
inhibition.  In  the  case  of  inhibition  there  is  the  further  question 
whether  even  intimation  of  it  to  the  first  disponee  will  be  effectual  to 
prevent  him  claiming  a  preference  for  future  advances  as  against  the 
inhibitor ;  and  it  is  thought  that  it  would  not.^ 

There  remains  the  question  of  the  effect  of  sequestration.  It 
operates  a  transfer  by  adjudication,  and  it  is  a  public  fact  without 
intimation.  It  would  appear  to  follow  that  the  preference  under  an 
ex  facie  absolute  disposition  granted  by  the  bankrupt  would  be  limited 
so  as  to  exclude  advances  made  after  the  sequestration,'  thoi^h  lond 
fide  in  ignorance  of  it. 

Applying  these  matters  practically,  the  creditor,  if  it  is  a  case  of 
a  few  isolated  loans,  may  at  trifling  expense  have  the  property  and 
personal  searches  continued,  and  it  he  finds  any  deed  or  diligence  he 
will  not  make  the  proposed  further  loan.  Indeed,  it  is  to  be  observed 
that  his  position,  after  having  got  this  information  from  a  search,  may 
be  very  different  from  what  it  would  have  been  if  he  had  not  searched 
at  all,  for  now  he  is  charged  with  knowlet^e.  And  in  the  same  way  if 
he  receives  intimation,  formal  or  informal,  of  any  right  or  diligence  in 
favour  or  at  the  instance  of  a  third  party,  or  has  in  any  way 
knowledge  of  such,  he  will  stop  his  advances. 

Postponed  Securities  and  Diligence. — Approaching  the  matter 
now  from  the  other  side,  it  not  infrequently  happens  that  it  is 
necessary  to  make  the  debtor's  reversionary  or  radical  right  available 
for  new  claims  at  the  instance  of  other  parties.  "  Nothing  hinders  him 
(the  radical  owner)  ...  to  grant  other  postponed  securities,  either  in 
the  same  form  or  in  any  other."*  Assuming  the  new  security  is  by 
deed  it  should  contain  an  ordinary  dispositive  clause  of  the  property, 
and  also  an  assignation  of  the  granter's  reversionary  or  radical  right  and 
his  right  to  require  a  reconveyance  from  the  holder  of  the  first  dis- 
.  1  Uniim  Bank  v,  Natimai   Bank,  1885,  ■  Galium,  t.  Qoldit,  1886,  12  R.  1137. 

13  B.  380  ;  rev.  188B,  14  R.  (H.  L.)  1.  *  BiUhU  T.   ScoU,  1899,  1   F.    728 ;  per 

*  CatapbeU's  Tn.v.  Di  Litle't  Ext., \Si1<i,       Lord  Kionear  at  p.  738, 
e  H.  2f>2  ;  opinioD  contra,  Gnibam  Stevart, 
DiUgmet,  GS6. 


JitZed.yGOOt^lC 


SX  FACIE  ABSOLUTE   DISPOSITIONS  475 

position.  It  Bbould  be  recorded,  and  also  at  once  intimated  to  the  first 
diBponee.  The  sentence  just  quoted  from  Lord  £innear  has  reference 
to  cases  where  the  radical  owner  was  originallj  infeft,  and  occurs  in  a 
pass^e  in  which  be  contrasts  that  case  with  the  contrary,  i.e.  where  the 
title  has  been  taken  direct  from  some  third  party  to  the  first  lender. 
But  even  in  the  latter  case  it  is  quite  clear  that  the  reversionary  right  is 
an  asset  which  may  be  made  a  fund  of  credit,  and  as  a  practical 
question  it  is  not  recommended  that  any  difference  should  be  made  in 
the  form  of  the  second  security  or  the  modes  of  its  completion  from 
what  is  stated  above  as  applicable  to  cases  where  the  borrower  has  an 
infeftment,  except,  indeed,  that  there  can  be  no  reference  to  re- 
conveyance.* But  of  course  no  one  will  go  on  advancing  money,  or  will 
advance  money  at  all,  on  any  such  securities  as  an  ordinary  matter  of 
investment.  There  may  very  well  be  questions  between  the  two  creditors 
as  regards  the  extent  of  their  respective  preferences,  notwithstanding 
the  Unwn  Bank  case  above  quoted.  For  if  the  first  disponee  has  notice 
of  the  second  disposition,  so  vice  versd,  and  the  first  disponee  may  also  be 
allowed  the  benefit  of  the  knowledge  that  the  second  disposition  is  not 
truly  absolute  but  only  in  security,  and  that  accordingly  the  properly  is 
still  in  the  ownership  of  the  common  debtor. 

If  the  new  security  is  to  be  by  diligence,  both  inhibition  and  adjudica- 
tion should  be  used.  In  the  adjudication  the  first  disponee  should  be  called 
as  a  party,  or  at  least  the  process  should  be  at  once  intimated  to  him. 

Cfreditor's  Succeasion.— The  1868  Act,  by  which  heritable 
securities  generally  are  made  moveable  in  the  succession  of  the  creditor, 
excepts  (interpretation  clause)  "absolute  dispositions  qualified  by  back 
bonds  or  letters."  These  last  words  suggest  a  question  as  to  the 
nature  of  the  succession  if  there  is  no  back  bond  or  tetter,  in  which 
case,  however,  it  is  thought  that  the  deed  just  partakes  all  the  more  of 
the  nature  of  an  absolute  disposition ;  and  besides,  qucere  whether 
"  back-bond  "  necessarily  means  a  document,  or  whether  the  sense  is  not 
fully  satisfied  by  the  existence  and  admission  of  a  bond  (ie.  obligation 
or  duty)  to  give  back  the  property  on  repayment  ?  But  a  different 
question  may  arise  under  a  deed  which  shows  in  gremio  that,  as 
between  the  parties  to  it,  it  is  a  security  only,  but  which  is  so  framed 
that  in  its  operative  part  and  as  regards  all  third  parties  it  partakes  of 
the  nature  of  an  absolute  disposition.  See  such  deeds  figured  in  Bell's 
CommerUaries,  i.  725,  It  is  difficult  to  express  any  opinion  r^arding 
such  deeds  without  reference  to  the  exact  terms  of  any  particular  ease, 
but  it  is  submitted  that  though  taken  to  "  heirs,"  they  ought  to  be  held 
as  moveable  in  the  succession  of  the  creditor.  This  view  is  stated  on 
the  ground  that,  after  all,  such  a  deed  is  not  an  absolute  disposition  at 
all,  and  that  the  creditor  will  draw  his  powers,  not  as  .inherent  in  the 
position  of  an  absolute  owner,  but  as  donee  of  powers  from  the  debtor, 
'  SiiehU  T.  ScUt,  ISSG,  1  F.  728  ;  per  Lord  Eiunear  at  p.  732. 
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though  these  may  be  very  brieHy  conferred,  and  even  by  implication 
mainly. 

In  connection  with  this  matter  of  BuccoBsion,  care  is  necessary  to 
keep  all  the  documents  consistent  with  one  another.  Thus  there  may 
be,  in  addition  to  the  ex  fade  absolute  disposition,  (1)  a  personal  bond ; 
(2)  a  bond  and  disposition  in  security,  the  absolute  disposition  constituting 
only  part  of  the  security;  (3)  a  transfer,  ex  facie  absolute  or  otherwise, 
of  personal  assets,  e.g.  a  life  policy,  bank  stock,  el«. ;  and  (4)  a  back- 
letter.  It  seems  to  be  quite  clear  that,  whatever  course  is  adopted,  the 
documents  should  be  taken  either  all  to  the  heir  or  all  to  the  executors. 
There  appears  no  reason  in  principle  why  the  ex  fam  absolute  disposi- 
tion should  not  be  taken  to  "executors,"  of  course  without  any  mention 
of  heirs.  Such  a  deed  would  no  doubt  be  an  absolute  disposition  in 
the  sense  of  the  1868  Act,  but  still  it  would  be  moveable  quoad 
succession,  for  it  would  have  been  so  even  before  1868  in  virtue  of  . 
its  own  terms.  But,  on  the  whole,  this  course  is  not  recommended ;  and 
accordingly,  assnmii^  that  the  disposition  is  taton  to  "heirs,"  the  bond 
and  all  other  documents  should  be  in  the  same  terms,  and  expressly, 
in  their  case,  eaxlutiing  executors.  It  is  submitted  that,  even  though  it 
is  intended  that  the  money  secured  should  descend  as  personalty,  this 
is  the  proper  conveyancing,  and  that  the  succession  should  be  regulated 
by  testamentary  instrument.  Even  if  a  will,  in  the  ordinary  sense,  is  not 
made,  there  may  be  a  short  document  to  the  efTect  that,  notwithstanding 
the  terms  of  the  deed,  the  creditor's  will  is,  and  he  directs,  that  the 
money  so  secured  shall  on  his  death  be  considered  part  of  his  personal 
estate,  and  fall  to  those  entitled  to  succeed  to  his  personal  estate,  and 
in  the  proportions  in  which  they  are  entitled. 

Leasea — 1.  By  Debtor. — There  are  two  different  grounds  on 
which  a  lease  by  the  debtor  may  be  supported : — 

(1)  Infeftment. — "  The  principle  is  that  a  security  in  this  form,  being 
merely  a  security  after  all  in  substance,  although  in  form  a  disposition 
absolute,  does  not  divest  the  granter  even  feudally." '  From  which  it 
follows  that  the  debtor  is,  as  regards  the  grantii^  of  leases,  in  the  same 
position  as  if  the  security  had  taken  the  form  of  an  ordinary  bond  and 
disposition  in  security.  But  to  allow  this  to  operate  it  is  essential  that 
the  debtor  shall  have  been  infeft,  so  that  it  would  not  apply  where  the 
creditor's  title  takes  the  form  of  (1)  a  disposition  direct  in- his  favour 
from  some  third  party,  usually  the  party  who  is  truly  selling  to  the 
debtor,  but  who  for  convenience  conveys  direct  to  the  lender ;  (2)  an 
ass^ation  to  the  lender  by  the  debtor  of  an  unrecorded  conveyance 
held  by  the  latter,  on  which  and  the  ass^nation  of  ifthe  former  is  then 
infeft 

(2)  Mandate,  i.e.  from  the  creditor.  This  may  be  express  or  implied. 
An  express  mandate  will  usually  be  found  in  the  back-letter  or  other 

■  RiichU  T.  Scott,  188B,  1  F.  728. 
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aimilar  document  if  any.  It  may  either  be  direct  in  so  many  words  or 
indirect,  e.g.  a  proviftion  that  after  default  the  creditor  may  enter  into 
posseaaion  and  grant  leases,  which  may  fairly  he  classed  as  an  e^tpress 
mandate  to  the  debtor  to  grant  leases  utdU  default.  An  implied  mandate 
will  usually  be  inferred  if  the  debtor  is  allowed  to  remain  in  the 
administration  of  the  estate  as  if  be  were  proprietor.  But  this  is  on  tbe 
assumption  that  tbe  arrangement  is  not  inconsistent  with  a  mandate, 
e.g.  if  it  shows  that  the  real  object  is  to  maintain  the  debtor  himself  in 
tbe  premises  for  tbe  purpose  of  carrying  on  his  business  therein ;  if  or  so 
far  as  that  is  tbe  case,  the  idea  of  mandate  to  let  will  probably  be  excluded. 
Further  all  such  mandates  whether  express  or  implied  will  he  assumed 
to  be  personal  and  intransmissible,  and  in  particular  will  not  pass  to  a 
trustee  for  creditors.  And  of  coarse  such  a  mandate  is  revocable, 
apparently  even  verbally.  On  the  other  hand,  as  regards  all  questions 
of  mandate  the  distinction  above  taken  as  to  the  form  of  tbe  feudal  title 
has  no  application. 

2.  By  Creditor. — As  between  the  creditor  and  the  debtor  the 
former's  power  will  depend  on  the  back-letter,  or  other  agreement  or 
arrangement,  failii^  which  it  would  appear  that  tbe  creditor  has  no 
power  to  lease  until  he  enters  into  poaaeesion.  But  a  tenant  would 
probably  be  entitled  to  claim  and  retain  posseesion  on  a  lease  which  he 
had  taken  in  reliance  on  the  fact  of  tbe  creditor's  infeftment,  at  least  if  it 
were  not  proved  that  he  knew  it  was  a  security  only. 

Beallzation. — The  conditions  which  the  creditor  must  observe  before 
a  sale  will  be  regulatedby  tbe  back-letter  if  any,  e.^,  notice,  advertisement, 
public  roup.  Assuming  no  back-letter  or  no  conditions  expressed,  the 
creditor  may  sell  by  private  bai^in,^  but  he  will  undoubtedly  be  liable  in 
damf^es  to  the  debtor  it  he  disregards  the  debtor's  interests,'  and  in  view 
of  this  risk  he  cannot  he  advised  to  sell  by  private  bai^in  without  the 
debtor's  consent,  for  it  must  always  be  easy  to  state  a  relevant  case  of 
damages  in  the  event  of  a  private  sale.  When  nothing  is  preecribed  there 
should  be  either  the  debtor's  consent  or  reasonable  notice  and  advertise- 
ment Clearly  however  the  procedure  need  not  be  analogous  to  that 
under  the  1868  Act ;  thus,  say  three  or  four  weeka'  advertisement  would 
undoubtedly  be  sufficient,  and  the  notice  may  quite  well  run  concurrently 
with  the  advertisement  Notice  may  be  quite  informal  ao  long  as  distinct 
in  terms  and  clearly  proveable. 

Terms  of  Sale  and  Disposition  to  PurchascT. — There  are  a  number  of 
important  points: — The  deed  ought  to  be  a  simple  absolute  disposition, 
without  referring  to  the  fact  that  the  seller's  infeftment  is  truly  only  in 
security,  a  fact  which  the  seller  is  under  no  duty  to  disclose."  The 
seller  may  or  may  not  be  described  as  heritable  proprietor.    The  debtor 

'  BaiUie   v    Drtv),   1884,    12    R.    199;  '  Skruib  j.  Clark,  supra. 

DiMcan  T.  MUcAtU,  1893, 21  B.  S7  ;  Shrubb  ■  Park  v.  AUianai  Her.  Ste.  Co.,  1880,  7 

T.  Clark,  1SS7,  S  8.  L.  T.  Ho.  160,  fi.  C46. 
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ought  not  to  sign  the  doed  nor  the  articles  of  roup  or  missives  or  minute 
of  sale,*  nor  should  his  consent  be  referred  to,  nor  should  the  purchaser 
concern  himself  as  to  whether  the  debtor  has  or  has  not  consented.  If 
the  back-letter  be  recorded,  or  in  any  case  if  the  purchaser  knows  of  its 
existence,  he  ought  to  see  that  its  conditions  if  any  baye  been  obseiTed,  but 
neither  these  matters  nor  the  back-letter  ought  to  be  referred  to  in  the 
deed.  The  missives  ought  to  stipulate  that  the  seller  is  not  (1)  to  be 
liable  for  casualties,  nor  (2)  to  grant  warrandice  except  from  his  own  facts 
and  deeds,  he  assigning  the  debtor's  warrandice ;  and  these  points  will 
be  observed  in  the  deed.  The  obligation  for  searches  if  any  should  be 
limited  to  deeds  and  diligence  by  and  against  the  creditor,^  and  this  also 
may  require  to  be  dealt  with  in  the  missives. 

Ex  Fade  Absolutb  Disposition 
The  only  alterations  on  the  form  of  ordinary  disposition  given  on 
p.  319  will  be— 

1.  The  cause  of  granting  will  be  stated  to  be  "certain  good  and 
onerous  causes  and  considerations." 

2.  After  the  obligation  of  relief  of  feu<duties,  casualties,  and  public 
burdens  may  be  added  "  now  and  in  all  time  coming."  But  some  will 
prefer  to  omit  these  words. 

Postponed  Sbcokitt 
Whether  the  security  be  taken  in  the  form  of  a  second  ex  fade 
absolute  deed  or  an  express  security,  the  following  clause  may  be 
introduced.     In  the  former  case  it  will  go  in  before  the  term  of  entry ; 
in  the  latter  case  before  the  clause  "  And  that  in  real  security." 

And  whereas  by  disposition  dated  and  recorded  in  on 

I  disponed  the  said  subjects  to  X.  ex/ade  absolutely,  but  truly  in 
security  of  a  loan  of  £  [or  advances  which  amount  at  present  to  not 

more  than  £  ],  conform  to  back-letter  granted  by  the  said  X.  dated 

,  I  assign  and  dispone  to  the  said  [pretent  lender^  and  bis  foreBoids  my 
radical  or  reversionary  right,  and  my  right  to  claim  a  reconveyance  from  the 
said  X. 


MINUTES  OF  AGREEMENT  QUALIFYING  EX  FACIE 
ABSOLUTE  DISPOSITIONS 

1.  Unspkoipied  (but  LiHrrBD)  Advanois  and  Obuoations 
With  reference  to  the  ex  fade  absolute  diapoeition  granted  by  the  sfud  B. 
in  favour  of  the  said  A.,  of  even  date  with  his  signature  hereto,  of  subjects  in 
X.  Street,  Glasgow,  it  is  hereby  t^reed  as  follows; — 

Firtt.  Notwithstanding  the  ex  fade  absolute  terras  of  the  said  disposition, 
the  said  A.  hereby  admits  and  declares  that  the  said  subjects  are  and  shall  be 
'  See  p.  288. 
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beld  hj  him  and  hia  heira  in  security  of  payment  of  all  aums  advanced  and  to 
be  adraooad  by  the  said  A.  or  his  foreatuda  to  the  said  B.  or  on  his  aooount,  and 
all  accounts  incurred  and  to  be  incurred  by  the  said  B.  to  the  said  A.,  and  of 
payment  of  and  relief  from  all  obligations  undertaken  or  that  may  be  under- 
taken by  the  said  A.  on  behalf  of  the  said  B.,  and  of  and  from  all  feu-duties, 
groond-annualB,  casualties,  additional  payments,  rates,  taxes,  fire  insurance 
premiums,  repairs,  improTements,  expeasea  of  management,  and  all  other  out- 
goings and  expenses,  with  interest  at  per  cent,  per  ammm  from 
the  respective  dates  of  disbursement  till  repaid,  and  for  relief  of  all  liabllitiea 
in  respect  of  the  said  subjects ;  and  further  and  generally,  in  security  of  all 
claims,  present  and  future,  of  whatever  nature,  at  the  instance  of  the  said  A. 
or  his  foresaids  against  the  said  B.  The  said  security  shall  be  a  continuing 
and  covering  security,  but  only  to  the  amount  of  £  *  : 

Second.  The  said  A.  or  his  foresaids  shall  be  entitled  to  sell  the  said 
subjects  at  any  time  or  timee,  in  whole  or  in  lota,  by  public  roup  or  private 
bargain,  without  any  notice  to  the  said  B.  or  his  representatives,  and  without 
any  demand  of  payment,  and  with  or  without  advertisement,  and  at  such  price 
or  prices  as  the  said  A,  or  his  foresaids  shall  in  their  uncontrolled  discretion 
think  fib. 

Third.  On  the  purposes  of  the  said  dispoaition  being  fully  aatisfied  the 
aaid  A  or  his  foresaids  shall  reconvey  the  said  subjects  to  the  said  B.  or  his 
representatives  at  his  or  their  expense,  and  with  warrandice  from  fact  and  deed 
only ;  and  if  the  said  A.  or  his  foresuds  shaJl  have  any  funds  in  their  hands, 
they  shall  pay  same  over  to  the  said  B.  or  hia  foresaids,  but  in  either  case  only 
in  exchange  for  a  discharge  of  all  intromissions  and  omissions,  which  also 
shall  be  granted  at  the  expense  of  the  said  B.  or  hia  foresaids. — In  witness 
whereof. 

2.  Sfboifio  Acvangx  whin  thzre  is  auo  a  Bond  akd  Dibfobition 

IN    SSOURITT   OONSTITUTIKO   ANOTHBB  FaRT  OF  THK  SbCURITT 

With  reference  to  the  following  deeds,  namely,  (first)  bond  and  disposition 
in  security  for  £2000  granted  by  the  said  6.  in  favour  of  the  said  A.,  executed 
by  the  former  of  even  date  with  his  subscription  hereto;  and  (second) 
disposition  by  X.  in  favour  of  the  said  A.,  dated  (the  consideration 

money  of  £1000  therein  expressed  being  partof  and  not  in  addition  to  the  aaid 
sum  of  £2000),  under  which  he  is  ex/acie  proprietor  of  the  subjects  known  as 
T.  (heremafter  referred  to  as  "  the  said  subjects "),  it  ia  agreed  as  follows, 
namely: — 

Fint.  Notwithstanding  the  ex  fade  absolute  terms  of  the  said  disposition, 
the  said  A.  hereby  admits  and  declares  that  the  said  subjects  are  and  shall 
be  held  by  him  and  hie  heirs  in  further  security  of  the  said  principal  sum  of 
£2000,  penalties,  interest,  premiums  of  insurance,  and  whole  other  obligations 
contained  in  the  said  bond  and  disposition  in  security,  and  also  in  security  of 
payment  to  him  and  hia  foresaids  of  all  feu-dutiee,  ground-aunuala,  casualties, 
additional  payments,  rates,  taxes,  fire  insurance  premiuma,  repairs,  improve- 
ments, expenaes  of  management,  and  all  other  outgoings  and  expenae^  with 
1  If  nnliimtad,  the  deed  owDot  be  ai^adged  duly  stamped. 
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interest  at  per  cent,  per  annum  from  the  respective  date  of  diBbuneineDt 

till  repaid,  and  for  relief  of  all  liabilities  wbich  he  and  his  foresaids  may  incur 
in  respect  of  the  said  subjects  and  the  title  thereto,  all  as  the  same  may  be 
instructed  by  a  certificate  under  the  hand  of  himself  or  his  foresaids,  without 
the  necessity  of  any  vouchers. 

Second.  The  said  B.  hereby  agrees  that  whenever  a  case  arises  authorisiog 
the  exercise  of  the  power  of  sale  under  the  said  bond  and  disposition  in  security, 
and  after  notarial  intimatioo,  requisition,  and  protest  thereunder  shall  have 
been  given  with  reference  to  the  security  thereby  cooBtituted,  and  such  notice 
shall  have  expired,  the  said  A.  and  his  foresaids  shall  ipsofaclo  and  without 
any  other  intimation,  requisition,  protest  or  notice,  or  procedure  of  aiiy  kind, 
be  entitled  to  sell  the  said  subjects,  and  that  either  along  with  their  other 
securities  or  separately,  in  whole  or  in  lots,  and  for  such  price  or  prices,  and 
on  such  conditions,  as  they  may  think  fit,  but  ouly  by  public  roup,  and  after 
advertisement  as  is  required  in  the  case  of  ordinary  heritable  securities. 

3'h4rd.  The  said  B.  hereby  binds  himself  and  his  heirs,  executors,  and 
representatives  whomsoever,  without  the  benefit  of  discussion,  to  repay  to  the 
said  A.  and  his  foresaids  all  sums  which  may  be  disbursed  by  them,  and  to 
relieve  them  of  all  liabilities,  all  as  before  referred  to  and  to  be  ascertained 
as  aforesaid,  and  he  agrees  that  the  said  A.  and  his  foresaids  shall  not  be 
compellable  to  accept  repayment  of  the  sums  due  under  the  said  bond  and 
disposition  in  security  unless  and  until  the  sums  due  under  these  presents  are 
at  the  same  time  paid. — Id  witness  whereof. 

3.  Sfxcifio  Advanoe,  bhbodyiko  Peehokal  Obligation  thbbxfor 
and  fob  consbqurnts 

Whereas  the  said  A.  has  instantly  lent  to  the  said  B.  the  sum  of  £ 
on  the  security  of  the  tenement  1,  3,  and  0  Dundee  Street,  Edinbnrgh,  with 
solum,  ground  attached,  and  pertinents  (hereinafter  referred  to  as  "the  said 
subjects  ") : 

And  whereas  the  security  has  been  constituted  by  a  disposition  ex  fade 
abeolute  granted  by  the  said  B.  in  favour  of  the  said  A.  signed  by  him  of  even 
date  with  his  signature  hereto : 

And  whereas  it  is  necessary  that  these  preseote  should  be  entered  mto 
with  reference  to  the  said  loon  and  security :  Therefore  it  is  hereby  agreed  as 
follows,  namely : — 

First.  The  said  B.  binds  himself,  his  heirs,  executors,  and  representatives 
whomsoever,  all  jointly  and  severally,  without  the  necessity  of  discussing  them 
in  their  order,  to  repay  the  said  snm  ot  £  to  the  said  A.,  his  heirs 

(excluding  executors)  or  his  assignees,  at  the  term  oS  [imert  personal 

ligation  for  prirtdpal,  interest,  and  penaUiee,  ae  on  p.  430]:  But  with 
reference  to  the  said  rate  of  interest  on  the  loan,  it  is  agreed  that,  provided 
the  interest  is  punctually  paid,  and  provided  the  said  principal  snm  is  repaid 
when  required,  subject  to  article  second  hereof,  and  provided  all  the  other 
obligations  herein  contained  are  duly  fulfilled,  the  rate  ot  interest  shall  be 
modified  to        per  cent,  per  cmman. 
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Second.  NotwithatoodiDg  the  term  of  paymeDt  above  expressed,  the  stud 
A.  Bgreee  that,  provided  the  interest  is  punctually  paid  and  all  the  other 
obligations  are  duly  fulfilled,  then  the  loan  shall  not  be  called  up  for  pay- 
ment at  an  earlier  term  than 

Secvrity 
Third,  \ot withstanding  the  ex  Jade  absolute  terms  of  the  said  disposition, 
the  said  A.  hereby  admits  and  declares  that  the  same  and  the  said  subjects 
are  and  shall  be  held  by  him  in  security  of  the  said  loan  of  £,  , 

penalties,  interest,  premiums  of  fire  insurance  as  after  mentioned,  interest 
thereon,  aud  espenses  as  after  mentioned,  and  in  security  of  implement  of 
the  other  obligations  hereby  undertaken  by  the  said  S. 

RdUf 

Fourth.  The  said  B.  binds  himself  and  his  foresaids  to  relieve  the  said 
A.  and  his  foresaids  of  all  feu-duties,  grouad-annuals,  casualties,  additional 
payments,  rates,  taxes,  repairs,  improvements,  expenses  of  management, 
and  all  outgoings  and  eipensOB,  and  all  liabilities  in  connection  with  the  said 
subjects,  security,  and  title,  and  to  repay  all  sums  which  they  may  advance 
for  any  of  these  purposes,  with  interest  at  ^per  cent,  per  annum  from 
the  respective  dates  of  disbmsement  till  paid — all  as  the  same  may  be  instructed 
by  a  certificate  under  the  hand  of  the  said  A.  or  his  foresaids,  without  the 
necessity  of  vouchers. 

Fire  Insurance 
Fifth.  The  said  A.  and  hia  foresaids,  if  they  think  fit,  may  effect  and  main- 
taJD  (but  without  any  obligation  on  them  to  effect  or,  if  effected,  to  maintain) 
in  their  own  names  an  insurance  of  the  said  subjects  against  loss  by  fire  to  the 
respective  extents  of  £  of  principal  and  £  on  rents ;  and 

the  said  6.  binds  himself  and  his  foresaids,  so  long  as  any  sum  shall  remain 
due  under  these  presents,  to  repay  to  the  said  A.  and  his  foresaids  the  amount 
of  the  annual  premium  of  insurance  disbursed  by  them  for  the  upkeep  of  the 
said  insurance,  with  interest  thoreon  at  the  rate  of  per  cent,  per  annum 

from  the  respective  dates  of  advance  till  repaid. 

Poteer  of  Sale 

Sixth.  The  said  B.  grants  power  of  sale  in  the  same  terms  and  to  the 
same  effect  as  if  the  said  security  had  been  constituted  by  bond  and  dis- 
position in  security  in  ordinary  form,  except  only  that  the  demand  of  payment 
may  be  by  letter  signed  by  the  said  A.  or  his  foresaids  or  his  or  their  agents, 
addressed  to  the  said  B.  or  bis  foresdds  at  his  or  their  last  known  address, 
and  a  copy  thereof  with  a  certificate  of  postage  by  the  sender  shall  be 
suffiuent  evidence  of  such  demand. 

rOr  alUmaiively  as  on  p.  479.] 
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Power  of  Sedemption 
Seventh.  The  said  B.  reserves  power  of  redemption  by  payment  of  the 
said  sum  of  £  ,  penalties,  interest,  premiumB,  interest  thereon,  and 

eipensea,  and  ou  implement  of  the  other  obligations  herein  contained,  but 
that  only  at  the  term  of  or  at  any  subsequent  term  of  Whitsunday 

or  Martinmas,  and  only  after  three  months'  written  notice  addressed  to  the 
said  A.  or  his  foresaids.  On  redemption  being  duly  made  in  terms  hereof, 
the  said  A.  or  his  foresaids  shall  execute  a  conveyance  of  the  said  subjects  in 
favour  of  the  said  B.,  his  heirs  and  assignees  or  nominees,  at  his  or  their 
eipense,  and  with  warrandice  from  fact  and  deed  only, 

JSxpettses 

Eighth  The  said  B.  binds  himself  and  his  foresaids  for  the  expenses 
which  may  be  incurred  by  the  said  A.  in  enforcing  or  endeavouring  to 
enforce  the  obligations  hereby  undertaken,  or  in  exercise  of  the  powers 
hereby  conferred,  or  otherwise  in  consequence  of  or  in  relation  to  these 
presents  and  the  said  disposition,  or  in  relation  to  the  premises  in  any  manner 
of  way,  and  for  the  ezpeuses  of  transferring  and  disctiarging  the  said  obliga- 
tion and  security. 

Loftly.  Both  parties  consent  to  registration  hereof  for  preservation  and 
execution. — In  witness  whereof. 


RECONVEYANCE  BY  EX  FACIE  ABSOLUTE  DISPDNEE 

I,  A.,  for  certain  good  causes  and  considerations,  do  hereby  dispone  to  B. 
and  hb  heirs  and  assignees  whomsoever,  heritably  and  irredeemably.  All  and 
Whole  the  piece  of  ground  forming  lot  10  on  the  feuing  plan  of  the  lands  of  X., 
in  the  county  of  Edinburgh,  with  the  bouses  now  erected  thereon  known  as  1, 
2,  and  3  Y.  Crescent,  Edinburgh,  with  the  pertinents,  the  said  piece  of  ground 
being  the  subjects  particularly  described  in  the  feu-charter  granted  by  Z.  in 
favour  of  the  said  B.,  dated  the  ,  and  recorded  in  the  division  of 

the  general  register  of  sasines  for  ihe  county  of  Edinburgh  ou  the  , 

both  days  of  :  But  always  with  and  under  the  burdens,  conditions, 

etc.,  specified  in  the  said  feu-charter,  dated  and  recorded  as  aforesaid :  With 
entry  at  the  dato  hereof :  And  1  assign  the  writs  :  And  I  assign  the  rents : 
Declaring  that  the  said  B.  and  his  foresaids  shall  be  bound,  as  by  acceptance 
[or  execution]  hereof  he  binds  himself  and  his  foresaids,  to  free  and  relieve  me 
and  my  successors  of  all  feu-duties  [ground-annuals],  casualties,  and  public 
burdens,  and  of  all  other  payments  and  all  liability  and  responsibility  in 
connection  with  the  said  subjects  as  well  before  as  after  the  said  term  of 
entry:  And  I  grant  warrandice  from  my  own  facts  and  deeds  only. — In 
witness  whereof. 
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BONDS  OF  BELIEF 

Purposes. — The  purpoaea  for  which  a  bond  of  relief  may  be  taken  are 
at  least  three,  namely : 

1.  To  prove  Caution. — If  ex  fade  of  the  principal  document  of  debt 
the  cautioner  is  a  principal  debtor,  it  ia  proper  that  he  should  have 
a  written  admiseion  by  the  true  debtor  of  what  the  true  relation 
between  them  is. 

2.  To  compel  Belief. — It  is  known  that  valuable  opinions  bad  been 
given  to  the  effect  that  a  cautioner  is  not  entitled  to  be  relieved  at  any 
time  at  his  pleasure,  but  only  after  he  has  paid,  or  is  called  upon  to  pay, 
or  if  the  principal  is  vergens  ad  inopiam.  But  this  view  has  been 
n^atived  in  a  case  ^  in  which  the  question  may  be  said  to  have  arisen  in 
a  pure  shape,  that  is  to  say,  the  obligation  was  gratuitous  and  indefinite 
as  to  time ;  the  cautioner  had  neither  paid  nor  been  required  to  do  so ; 
and  the  principal  debtor  was  solvent.  The  debtor  was  allowed  a  month 
to  make  arrangements.  But  it  is  obvious  that  the  result  may  be  different 
if  it  be  proved  that  any  consideration  was  received  by  the  cautioner, 
and  that  much  trouble  may  be  caused  by  an  averment  to  that  effect. 
The  obligation  of  relief  will  be  so  expressed  as  to  give  the  cautioner  a 
certain  absolute  and  immediate  right  to  be  relieved,  and  it  will  authorise 
summary  diligence. 

3.  To  give  Security. — If  the  creditor  holds  security  constituted  by 
the  true  debtor,  and  if  the  latter  has  no  additional  security  to  give, 
the  cautioner  will  often  be  safe  enough  in  relying  on  his  right  to  an 
assignation  of  the  security  if  he  should  be  called  upon  to  pay.  But 
that  will  not  always  be  so,  tor  (1)  the  principal  deed  may  contain 
clauses  enabling  the  creditor  to  release  security,  in  whole  or  in  part, 
without  relieving  the  cautioner ;  and  (2)  there  may  be  expenses  which 
the  principal  deed  will  not  cover.  There  may  also  be  questions  as  to 
whether  the  creditor  is  entitled  to  hold  the  security  for  other  claims  ; 
but  that  question  will  be  the  same,  apparently,  whether  there  is  a  bond 
of  relief  or  not. 

Oash-CreditB. — There  is  a  difficulty  regarding  bonds  of  relief  to 
>  Dvig  V.  LawTit,  1903,  G  F.  29G. 
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cautioners  on  cash-CTedits  where  it  is  intended  that  the  bond  of  relief 
should  be  secured  over  heritage.  The  Act  19  &  20  VicL  c  91,  s.  7, 
refers  to  obligationB  of  relief  as  well  as  to  the  cash-credits  themselves 
(see  p.  469).  But  if  the  security  in  favour  of  the  cautioner  is  thus 
limited,  i.e.  to  the  amount  of  the  credit  and  three  years'  interest  at 
five  per  cent.,  it  may  be  insufficient  to  secure  the  cautioner,  for  of 
course  his  personal  obl^ation  under  the  cash-credit  bond  will  not  be  so 
limited.  In  these  cases,  and  other  cases  of  relief  from  future  claims, 
it  may  be  preferred  to  take  an  ex  facie  absolute  disposition. 

OBLIGATION  OF  RELIEF  IN  SHORTEST  FOEM 

To  [Place  and  date.] 

A 
I  admit  that  though  you  have  along  with  me  signed  an  obligation,  dated 
,  in  favour  of  the  X.  Bonk,  for  advances  up  to  £  ,  you  have 

done  so  only  as  cautioner  for  me,  and  I  am  the  only  true  debtor:  And  I 
agree  to  relieve  you  of  the  said  obligation  at  any  time  on  demand  by  you  at 
your  pleasure. — In  witness  whereof. 
Stamp,  6d. 

ANOTHER  SHORT  FORM 

I,  A.,  oonaidering  that  B.  and  myself  have  signed  a  cash-credit  bond, 
dated  ,  in  favour  of  the  X.  Bank,  for  a  credit  of  £500  to  be  allowed 

by  the  Bank  on  an  account  to  be  kept  in  my  name,  but  that  he  has  done  so 
only  as  cautioner  for  me,  and  that  I  am  the  only  true  debtor,  do  hereby 
undertake  to  relieve  the  said  B.  and  his  representatives  of  the  said  obligation 
a*  any  time  on  demand  at  his  or  their  pleasure,  and  for  that  purpose  1  bind 
myself  and  my  heirs,  executors,  and  representatives  whomsoever,  without  the 
benefit  of  discuasion,  to  pay  to  the  said  B.  or  his  foresaids  the  sum  of  £600 
within  the  head  office  in  of  the  said  Bank  at  any  time  on  demand  ae 

aforesaid,  for  which  sum  he  and  his  foresaids  shall  he  bound  to  account  to  me 
and  my  foresaids,  after  deducting  all  sums  for  which  he  or  they  may  be  liable 
under  the  said  caah-credit  bond,  and  all  expenses  anyway  incurred  or  to  he 
incurred  in  connection  with  his  said  obligation,  with  interest  at  the  rate  of 
five  per  cent.  j>er  annum  on  all  sums  disbursed  by  him  until  repaid :  And  I 
consent  to  registration  hereof  for  preservation  and  execution. — In  witness 
whereof. 

Stamp,  16a. 

BOND  OF  RELIEF  AND  DISPOSITION  IN  SECURITY 
(FIXED  LOAN) 

I,  A,,  considering  that  B.,  along  with  me,  has  signed  a  bond  for  £1000 
and  consequents  in  favour  of  C,  dated  :  That  notwithstanding  the 

terms  of  the  said  bond  I  have  received  the  whole  amount  of  the  loan  and  am. 
the  only  true  debtor  therein,  the  said  B.  being  truly  only  cautioner  for  me, 
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and  that  accordingly  it  is  proper  that  I  should  grant  this  bond  of  relief: 
Therefore  I  hereby  bind  myself  and  my  heirs,  executors,  and  repreaeDtatiTes 
whomsoever,  without  the  aeceesity  of  discussing  them  in  their  order,  to  free 
and  relieve  the  said  B.,  and  his  heirs,  executors,  and  representatives  whomsoever, 
of  and  from  the  whole  obligations  contained  in  the  said  bond,  and  all  loss, 
dnmage,  and  expense  which  he  or  his  foresaids  have  incurred  or  may  incur 
through  the  same :  And  for  that  purpose  I  bind  myself  and  my  foresaids,  at 
the  term  of  next,  or  at  any  time  thereafter,  on  demand  of  the  said  B. 

or  his  foresaids,  to  make  payment  to  the  said  C,  or  his  heirs,  executors,  or 
assignees,  of  the  said  principal  sum  of  ;£1000,  with  the  interest  due  thereon 
at  the  time  of  payment,  in  terms  of  the  bond,  and  liquidate  penalties  if  in- 
curred, and  all  other  sums  then  due  thereunder,  and  to  deliver  up  to  the  said 
£.  or  his  foresaids  the  said  lx>nd  to  be  cancelled,  and  a  formal  discharge  thereof : 
Or  otherwise,  in  the  option  of  the  said  B.  or  his  forestuds,  and  whether  he  or  they 
shall  or  shall  not  have  paid  the  sums  due  under  the  said  bond,  or  any  part 
thereof,  1  bind  myself  and  my  foresaids  to  make  payment  to  him  or  his 
foresaids,   at   the  said  term   of  next,  or  at  any  time  thereafter,  on 

demand,  of  the  said  principal  sum  of  £1000,  with  interest,  penalties,  and  other 
sums  as  aforesaid,  all  which  sums  and  interest  shall  be  applied  by  the  said  B. 
or  his  foresaids  in  paying  up  the  amounts  due  under  the  said  bond,  or  in 
recouping  themselves  pro  lanto  for  all  sums  paid  by  them  thereunder,  or  shall 
be  applied  to  both  of  these  purposes,  according  to  the  circumstances  and  in 
the  option  of  the  said  B.  or  his  foresaids :  And  further,  as  separate  obligations 
from  any  and  all  of  the  obligations  hereinbefore  contained,  and  iu  addition 
thereto,  I  bind  myself  and  my  foresaids,  (first)  in  the  event  of  the  said  B. 
or  his  foresaids  making  any  payment  or  incurring  any  expense  under  or  in 
respect  of  the  said  bond,  to  pay  interest  thereon  at  the  rate  of  five  per  cent, 
per  anmtm  compounded  and  accumulated  with  half-yearly  rests  at  the  terms 
of  Whitsunday  aud  Martinmas  in  each  year  from  the  respective  dates  of  dis- 
bursemente  until  repaid,  and  (second)  in  any  event  to  pay  to  the  said  B. 
and  his  loresaids  the  additional  sum  of  £100  on  demand,  which  shall  be 
applied  by  them  to  their  more  complete  indemnification  in  the  matter  of 
expenses  as  before  and  after  mentioned  and  othemise,  subject  to  the  right  of 
myself  and  my  foresaids  to  an  accounting  therefor  [Fire  itteurance  if  wit/ied]  : 
And  in  security  of  all  the  personal  obligatious  hereinbefore  written,  I  dispone 
to  and  in  favour  of  the  said  B.  and  his  foresaids,  heritably  but  redeemably  as 
after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof.  All 
and  Whole  [deacripiion  and  burdens] .  And  that  in  real  security  to  the  said  B. 
and  his  foresaids  of  relief  and  payment  as  aforesaid  :  And  I  assign  the  rents  : 
And  I  assign  the  writs,  and  have  delivered  those  in  my  possession :  And  I 
grant  warrandice :  And  I  reserve  power  of  redemption  on  relief  and  payment 
as  aforesaid,  and  fulfilment  of  all  the  obligations  herein  contained,  and  that 
without  premonition :  And  on  defeult  in  relief  or  payment  as  aforesaid,  or  in 
punctual  implement  of  any  obligation  herein  contained,  1  grant  power  of  sale  : 
And  without  prejudice  to  or  by  the  other  obligations  herein  contained,  I  bind 
myself  and  my  foresaids  Ut  pay  and  to  relieve  the  said  B.  and  his  foresaids  of 
all  expenses  which  may  be  incurred  by  him  or  them  iu  any  manner  of  way  in 
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conneotioD  with  or  in  relation  to  the  said  bond  and  these  presents,  including, 
without  prejudice  to  the  said  generality,  all  expenses  of  and  in  connection  with 
obtaining  advice  as  to  the  relations,  rights,  and  obligations  of  parties,  and  the 
oouTBe  of  action  to  be  adopted  from  time  to  time,  and  of  all  actions,  n^otia- 
tioDS,  and  proceedings,  judicial  or  otherwise,  and  all  extrajudicial  as  well  as 
judicial  expenses,  and  the  expense  of  all  assignatioDB  and  discharges :  And  I 
consent  to  registration  hereof  for  preservation  and  execution. — In  witnees 
whereof. 

Stamp,  £1,  la.  6d. 

BOND  OF  RELIEF  AND  DISPOSITION  IN  SECURITY  (CASH 
CREDIT) 

I,  A.,  conaidenng  that  B.  and  myself  have  signed  a  cash-credit  bond,  dated 
,  in  favour  of  the  X.  Bank,  for  a  credit  of  ;£1000  to  be  allowed  by  the 
Bank  on  an  account  current  to  be  kept  in  my  nam^  hut  that  he  has  done  so 
only  as  cautioner  for  me,  and  that  I  am  the  only  true  debtor  therein,  and 
that  it  is  accordingly  proper  that  this  bond  of  relief  and  disposition  in 
security  should  he  granted  :  Therefore  I  [proceed  as  above,  mth  the  necestary 
verbal  alterations;  but  tlie  dauee  beyinning,  And  that  in  real  security,  wiU  run 
as  follows] : — 

And  that  in  real  security  to  the  said  B.  and  his  foresaids  of  relief  and 
payment  as  aforesaid,  but  with  and  under  the  condition  always,  ae  it  is 
hereby  specially  provided  and  declared,  that  the  real  security  over  the  said 
subjects  hereby  constituted  for  relief  of  the  sums  contained  in  the  said  cash- 
credit  bond  shall  be,  and  the  same  is  hereby,  restricted  to  the  eum  of  £1150, 
being  the  amount  of  the  said  principal  sum  of  £1000  and  three  years'  interest 
thereon  at  the  rate  of  five  per  cmt.  per  annum,  but  without  prejudice  to  the 
full  effect  of  the  personal  obligations  herein  contained,  and  also  without  pre- 
judice to  the  security  hereby  constituted  over  the  said  subjects  for  sums  other 
than  and  additional  to  the  sums  contained  in  the  said  cash-credit  bond  [and 
also  without  prejudice  to  the  other  security  hereby  constituted]. 

If  other  security,  such  as  a  policy  of  life  assurance,  is  asagned,  there  will 
be  the  necessary  obligation  for  the  maintenance  thereof;  and  if  there  is  also 
heritable  security,  then,  in  order  to  give  a  good  charge  thereon  for  the 
premiums  and  extra  premiums,  there  will  be  inserted  an  obligation  for  a  fixed 
annual  sum,  subject  to  accounting ;  all  which  will  be  expressly  secured.  Sbe 
p.  444. 
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XECDTOBS  AND   REMOVAL  OF   EXCLDSION 

cecutors  in  securities  ia  almost  ucknowD  except 
erred  to  on  pp.  476,  556,  miuutfis  of  exclueion 
aion  are  little  known  in  practice.  The  exclusion 
ected  in  any  of  the  following  ways : — 
9  bond,  by  the  obligation  to  repay  being  taken 
ler  "  and  his  heiis  (excluding   executors)   and 

deed  of  assignation  or  bequest  of  the  security, 
signed  or  bequeathed  to  the  new  holder  "  and 
executors)  and  assignees."  In  this  case  the  ex- 
ist be  expressed  even  though  executors  already 
id.     See  below. 

ases  a  destination  to  "  heirs,"  but  not  expressly 
will  not  have  the  effect  of  excluding  them;  but 
tion  ought  to  be  to  "  executors "  if  they  are 

■  of  the  security,  whether  the  original  creditor  oi 
right,  has  a   recorded   title,  then   by   a  separate 

tor's  immediate  title,  whether  consisting  of  the 
lie  original  creditor)  or  an  assignation  or  othei 
I  subsequent  creditor),  has  Ttot  been  recorded, 
idorsed  on  the  immediate    title    and    recorded 

r  that  if  the  original  bond  has  been  recorded 
rent  any  subsequent  holder,  thou^  unr^istered 
»rfl  by  &  separate  recorded  minute ;  but  it  wii: 
I  to  proceed  as  in  the  immediately  preceding 

ial  destination  in  the  bond,  or  in  any  asaignatioi 
le  effect  of  excluding  executors. 
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Removal  of  Exclusion 

1.  By  minute  of  removal  recorded.  I^is  is  always  a  separate 
document,  whether  it  is  made  by  the  original  or  any  other  creditor,  and 
whether  the  bond  or  other  title  has  or  has  not  been  recorded. 

2.  By  the  holder  "  assigning,  conveying,  or  bequeathing  such 
security  to  himself  or  to  any  other  person  without  expressing  or 
repeating  such  exclusion."  A  destination  to  "heirs,"  but  without 
expressly  "  excluding  executors,"  would  he  sufficient  under  this  method 
to  remove  the  exclusion ;  but  of  course  the  destination  ought  to  be  to 
"  executors." 

On  all  these  cases  of  exclusion  and  removal  of  exclusion  the  two 
important  questions  are :  (1)  how  far  they  extend,  and  (2)  when  they 
take  effect. 

Extent  of  Exclusion. — The  Act  providea,  "  where  executors  shall 
be  excluded,  in  the  security  or  by  minute  recorded  as  aforeeaid,  the 
security  shall  continue  to  be  heritable  as  regards  the  succession  of 
tke  crediior  for  the  Htne  holding  such  heritable  security  until  the 
exclusion  of  executors  shall  be  removed "  in  one  or  other  of  the  two 
methods  above  mentioned.  From  this  it  is  plain  that  the  exclusion 
is  not  limited  to  the  succession  of  the  creditor  who  dictates  the  exclu- 
sion. On  the  other  hand,  as  above  stated,  the  exclusion  vanishes  if, 
on  any  assignation,  conveyance,  or  bequest  of  the  security,  it  is  not 
expressly  repeated.  This,  however,  leaves  two  cases  of  transmission 
beyond  the  immediate  succeBsion  of  the  creditor  who  dictates  the 
exclusion,  namely,  (1)  intestate  succession  ad  in/initum,  and  (2)  adjudi- 
CJition.  In  the  former  case  it  is  clear  that  the  exclusion  will  apply 
all  through,  so  that  the  security  shall  descend  from  heir  in  heritage  to 
heir  in  heritage.  The  latter  case — adjudication — is  not  at  all  so  clear, 
but  it  is  thought  that  unless  the  decree  repeats  the  exclusion,  it  is 
removed.  No  doubt  the  party  from  whom  the  security  is  adjudged  does 
not  grant  the  adjudication  ;  but  it  is  simply  a  judicial  assignation,  and 
as  regards  it,  as  much  as  ordinary  assignations,  it  is  the  new  holder  who 
dictates  the  terms.  Of  course,  if  the  security  is  adjudged  to  tbe 
pursuer  and  his  executors,  cadit  qucEstio;  the  only  question  is  when 
the  adjudication  lb  simply  to  the  pursuer  or  to  him  and  bis  heirs, 
and  for  the  reasons  stated  it  is  submitted  that  in  either  of  these  cases 
the  exclusion  is  removed.  This  is  confirmed  by  the  concluding  words  of 
sec.  129  of  the  1868  Act  (sec.  65  of  the  1874  Act). 

Elxtent  of  Removal  of  E^clusiotL — Once  the  exclusion  is  eSec- 
tually  removed,  it  never  revives.  The  removal  is  absolute.  If  another 
exclusion  is  desired,  it  must  be  reconstituted  expressly. 

Date  of  taking  Eff^t. — (1)  Exclusion :  (a)  In  bond :  from  tbe 
date  of  delivery  ;  (6)  deed  of  transfer :  delivery ;  (c)  bequest :  a  morie 
testatoris ;  {d)  minute :  recording 


j,t.z.^d_,CjOO<^lc 


AND  REMOVAL  OP  EXCLUSION  489 

(2)  Removal  of  exclasioD :  (a)  in  deed  of  transfer :  delivery ;  (h)  be- 
quest: amiyrtetesiatims;  (c)  minute:  recording. 

MINUTE  OF  EXCLUSION  BY  ORIGINAL  HOLDER  OF 
RECORDED  BOND 
I,  A.,  hereby  exclude  eiecutora  from  the  bond  and  dispOBition  in  security, 
d&ted  ,  and  recorded  in  the  division  of  the  general  register  of  aasinee 

for  the  conuty  of  on  ,  for   the   sum   of  £ 

granted  by  B.  in  my  favour. — In  witness  whereof. 

MINUTE  OF  EXCLUSION  BY  ORIGINAL  HOLDER  OF 
UNRECORDED  BOND  (ANNEXED  TO  BOND) 

I,  A.,  hereby  exclude  executors  from  the  within  bond  and  disposition  iu 
seourity. — In  witness  whereof. 

MINUTE  OF  EXCLUSION  BY  A^IGNEE,  ETC.,  HOLDING 
RECORDED  ASSIGNATION 
I,  A.,  hereby  exclude  executors  from  the  assignation  granted  by  B.  in  my 
favour,  dated  ,  and  recorded  in  the  division  of  the  general  register  of 

eadnes  for  the  oounty  of  ou  ,  whereby  I  acquired  right  to 

the  bond  and  diEposition  in  security  granted  by  C.  in  favour  of  the  said  B.  for 
£  ,  dated  ,  aud  recorded  iu  the  said  division  of  the  ^d 

register  on  . — In  witness  whereof. 

MINUTE  OF  EXCLUSION  BY  ASSIGNEE,  ETC.,  HOLDING 
RECORDED  NOTARIAL  INSTRUMENT 

I,  A.,, hereby  exclude  executors  from  my  title  to  the  bond  and  disposition 
in  security  granted  by  C.  in  favour  of  B.  for  £  ,  dated  , 

and  recorded  in  the  division  of  the  general  register  of  sasines  for  the  county 
of  on  ,   my  title  thereto  being  a  notarial  instrument  in 

my  favour  recorded  in  the  said  division  of  the  said  register  on  . — 

In  witness  whereof, 

MINUTE  OF  EXCLUSION  BY  ASSIGNEE  ETC.,  WITH 
UNRECORDED  TITLE 

I,  A.,  hereby  exclude  executors  from  the  within  assignation  \or  notarial 
instrument,  or  whatever  may  be  A.'a  immediate  tille^, — In  witness  whereof. 

MINUTE  OF  REMOVAL  OF  EXCLUSION,  THE  EXCLUSION 
HAVING  BEEN  CONTAINED  IN  OR  ENDORSED  ON  THE 
BOND 

T,  A.,  hereby  remove  the  exclusion  of  executors  contained  in  [or  endorsed 
on]  the  bond  and  disposition  in  oeourity  for  £  *   gntnted  by  B.  in  my 

bvour,  dated  ,  and  recorded  in  the  division  of  the  general  register 

of  sasines  for  ou  . — In  witness  whereof. 
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MINUTE  OF  REMOVAL  OF  EXCLUSION,  THE  EXCLUSION 
HAVING  BEEN  CONTAINED  IN  OR  ENDORSED  ON  AN 
ASSIGNATION 

I,  A.,  hereby  remove  the  eicluaion  of  ezecutore  contuned  in  [or  endorsed 
on]  the  aeaigDation  granted  bj  B.   in  my  favour,   dated  ,  and 

recorded  in  the  division  of  the  general  register  of  Basines  for  the  county  of 
OD  ,  whereby  I  acquired  right  to  the  bond  and  disposi- 

tion in  security  for  £  granted  by  C.  in  favour  of  the  said  R,  dated 

,  and  recorded  in  the  said  division  of  the  said  register  on 
— In  witneas  whereot 

MINUTE  OF  REMOVAL  OF  EXCLUSION,  THE  EXCLUSION 
HAVING  BEEN  CONTAINED  IN  A  SEPARATE  MINUTE 

I,  A.,  hereby  remove  the  exclusion  of  executors  contained  in  the  minute  of 
exclusion  of  executors  granted  by  me,  dated  ,  and  recorded  in  the 

division  of  the  general  register  of  sasincs   for   the   county  of  on 

,  having  reference  to  the  bond  and  disposition  in  security  for 
£  granted  by  B.  in  my  favour  [or  in  favour  of  C],  dated  , 

and  recorded  in  the  said  division  of  the  said  register  on  . — In 

witness  whereof. 


MINUTE  OF  REMOVAL  OF  EXCLUSION  BY  AN  ASSIGNEE, 
EXECUTORS  HAVING  BEEN  EXCLUDED  IN  BOTH  BOND 
AND  ASSIGNATION 

I,  A.,  hereby  remove  the  exclusion  of  executors  contained  in  (first)  the 
bond  and  disposition  in  security  for  ;£1000  granted  by  B.  in  favour  of  C, 
dated  ,  and  recorded  in  the  division  of  the  general  register  of  sasines 

for  the  county  of  ,   on  ,  and  (second)  the  assignation 

thereof  granted  by  the  said  C.  in  my  favour,  dated  ,  and  recorded 

in  the  said  division  of  the  awd  register  on  . — In  witness  whereof. 

Note. — In  this  case  it  appears  to  be  sufficient  t«  remove  the  exclusion  from 
the  assignation  only.  But  as  the  Act  provides  that  the  excluuon  in  the  bond 
renuuns  in  force  until  removed  by  minute  or  by  a  transfer  "  without  expressing 
or  repeating  such  exclusion,"  it  is  suggested  that  the  above  form  be  employed. 
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lish  the  matters  dealt  with  in  this  chapb 
ccurabel;  be  described  as  real  conditions  < 
1  these  Bbould  imply  the  payment  of  monej 
for  money,  such  as  bonds  and  dispositions  i 
id,  this  chapter  does  not  embrace  the  who 
)ney  by  reservation,  e^.  ground-aDnuals  ai 
the  same  time  "  real  burdens "  has  a  sufi 
application,  and  to  it  the  present  chapter 

Constitution 
lental  point  always  is,  whether  the  sum  ( 
1  effectually  created  a  real  burden  so  as  t 
ure  a  preference  over  it,  or  whether  it  h( 
1  obligation  on  the  debtor.  The  essentials  ( 
«ted  thus : 


to  affect  the  property  and  not  merely  tfa 

contained  in  the  dispositive  clause. 
gister  of  sasines. 
points  certain  remarks  in  amplification  ai 

unount  must  be  definite  if  it  is  the  case  ( 
that  does  not  prevent  a  good  security  ft 
prctataTuiv-m.  This  was  held  to  cover  a 
bain  amount  of  stock,  though  that  could  b 
money,  and  the  amount  of  money  was  d( 

rule  is  that  the  creditor  must  be  name 
i)urden  has  been  sustained  in  favour  of  th 
ed  persons.' 

•  SrtMw  V.  WriglU,  1848,  8  D.  BBS. 
E.1. 
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Intention  expressed  to  afiEect  Property. — The  words  "real 
burden "  are  not  necessary ;  nor  are  any  aet  words  essential ;  nor  are 
claoses  irritant  or  resolutive.  But  it  is  fatal  if  all  that  is  said  conkes  to 
this  only — that  the  debt  is  to  be  a  burden  on  the  diaponee  and  his  heira.' 
A  declaration  that  the  property  was  conveyed  under  buideu  of  payment 
of  tiie  money  by  the  disponee,  "bis  heirs  and  singular  successors,"  or 
"  Ms  heirs  and  disponees,"  would  probably  be  sufficient.  And  as  to  a 
declaration  that  the  disponee  shall  pay  a  sum  of  money  "  out  of  or  from  " 
specified  herit^,  see  the  case  noted,*  in  which  opinions  were  given  that 
a  real  burden  was  not  created,  but  in  which  the  form  of  the  words  quoted 
was  weakened  by  their  being  coupled  with  a  declaration  that  the 
money  should  be  paid  by  the  disponee  "  or  his  heirs." 

Burden  in  DispoaitiTe  Olause.— It  appears  to  be  quite  settled 
that  this  is  an  essential.*  Why  it  should  be,  if  the  intention  to  create 
a  real  burden  be  clear  and  properly  expressed,  it  is  impossible  to  say. 
And  what  is  the  dispositive  clause  ?  Apparently  the  real  burden 
should  be  introduced  immediately  after  the  description  and  he/ore  the 
reference  to  subsisting  burdens,  etc  It  is  further  su^ested  that  a 
reference  to  the  real  burden  should  he  introduced  before  the  description, 
and  thus  in  gremw  of  the  dispositive  clause ;  thus :  "  I  dispone  to  the 
said  B.  heritably  and  irredeemably,  but  always  with  and  under  the  real 
burden  in  my  favour  (or  in  favour  of  C.)  hereinafter  ejcpreesed,  All  and 
Whole." 

Publication  in  Sasine  Register. — The  matter  of  most  importance 
in  this  Connection  is  the  effect  of  a  general  disposition  of  lands  under  a 
real  burden  thereby  sought  to  be  created.  It  is  now  decided  that  this, 
followed  by  a  notarial  instrument  in  which  the  particular  lands  are 
described  and  the  real  burden  set  out,  is  a  competent  mode  of  creatii^ 
a  real  burden.*  The  creditor's  right  is  completed  by  the  debtor's  infeft- 
ment,  assuming  that  the  real  burden  is  thereby  published  on  record. 
No  warrant  of  r^istration  is  required  on  the  creditor's  behalf.  Nor 
does  it  appear  that  it  matters  though  the  original  creditor  is  dead  when 
the  debtor  takes  infeftment. 

TbanSMISSIOII  inter  vivos 
The  matter  of  principle  in  this  connection  is,  that  a  real  burden  is 
not  a  feudal  estate  in  the  creditor's  person.'  Prior  to  1874  the  mode 
of  transfer  was  by  assignation  intimated  to  the  debtor.  But  by  sec.  30 
of  the  1874  Act  recording  in  the  raster  of  sasines  is  made  the  criterion 
"  in  competition  with  third  parties,"  ie.  as  r^ards  any  "  deed,  instru- 
ment, or  writing  executed  or  dated  after  the  commencement  of  this 

'  Bell,  Prin.,  a.  819,  *  Cowte,  lupra. 

>  Savidim  V.  DaltUl,  18S1,  8  B.  900.  •  Bell,  Prin..  s.  S23. 

>  Bell,   iVin.,   9.   920;    Lord  Shaod    in 
CoutU  t.  C:*.  Tn.,  1893,  20  R.  (H.  L.)  81. 
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Act."  So  that  an  assignation  granted  before  the  Act  might  be  validly 
completed  after  the  Act  by  intimation  to  the  debtor,  without  recording, ' 
It  would  further  appear  that  a  valid  title  may  still  be  completed  to  a 
real  burden,  even  "  in  competition  with  third  parties,"  by  recording  an 
ass^ation  granted  by  a  prior  assignee,  thoi^h  his  own  title  should  not 
have  been  recorded,  assuming,  at  least,  that  the  assignation  contains  a 
deduction  of  title.  This  rests  on  the  grounds  that  the  burden  is  not  a 
feudal  estate ;  that  a  recorded  title  ia  not  feudal  infeftment ;  and  that 
the  elementary  rules  of  feudal  conveyancing  do  not  apply.* 

Inquiries  of  the  Debtor.  See  p.  544. — But  whatever  may  be  the 
law  in  the  case  of  ordinary  securities,  in  this  respect  real  burdens  are  in 
quite  a  special  position.  The  reason,  briefly,  is  that  until  1874  intima- 
tion to  the  debtor  was  the  only  means  of  completing  transferences; 
therefore  inquiry  of  the  debtor  was  the  only  way  in  which  an 
intending  assignee  coidd  ascertain  how  the  title  stood ;  and  while  this 
has  been  so  far  altered  by  the  1874  Act,  that  alteration  is  partial  only, 
thus  leaving  the  old  law  still  in  force  to  a  certain  extent.  The  special 
point  is: 

Wha  ia  the  Effect  of  an  UnbecORDED  Deed  of  Sestrietion  or  Dis- 
ckargef — ^The  provisions  of  sec.  30  of  the  1874  Act  are  two,  namely : 

1.  That  any  assignation,  restriction,  or  dischai^  may  be  recorded. 

2.  That  no  assignation  dated  after  the  Act  shall  be  effectual  against 
third  parties  unless  recorded. 

The  distinction  is  here  very  clearly  drawn  between  (1)  assignations; 
and  (2)  restrictions  and  discharges.  It  appears  impossible  to  contend 
that  deeds  of  restriction  and  discharge  will  not  be  effectual,  even 
against  third  parties,  though  unrecorded.  Inquiry  must  therefore  be 
made  of  the  debtor,  though,  as  pointed  out  on  p.  544,  that  will  not 
bind  postponed  creditora 

Teansmission  on  Death 
Intestate  Succession. — Before  Ist  January  1869  real  burdens 
were  heritable  as  regards  the  creditor's  succession.  Whether  see.  117 
of  the  1868  Act  extended  to  real  burdens  so  as  (with  the  qualifications 
therein  expressed)  to  make  them  moveable  in  the  creditor's  succession, 
may  admit  of  doubt.  This  doubt  is  removed  by  sec.  30  of  the  1874  Act, 
which  applies  sec.  117  of  the  1868  Act  to  real  burdens,  excepting 
ground-annuals,  whether  redeemable  or  irredeemable,  and  of  course 
excepting  cases  where  executors  are  excluded.  This  provision  of  the 
1874  Act  does  not  appear  to  have  any  retrospective  effect;  and  in  view 
of  its  presence  in  that  Act  (and  the  definition  of  heritable  security  in 
sec  3  of  the  Act),  it  would  now  be  difficult  to  say  that  the  1868  Act 
had  the  same  effect,  i.e.  that  the  provision  of  the  1874  Act  was  unneces- 
sary. It  would  therefore  appear  that  in  a  succession  opening  between 
'  C/.  Baillic  V.  Laidlaw,  1821,  1  8.  108. 
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let  January  1869  and  Ist  October  1 874  a  real  burden  would  be  beritable 
'in  the  creditor's  succeasion.' 

Title. — Prior  to  the  1874  Act  the  heir's  title  was  a  general  service 
and  nothing  else.  Now  the  executor  will  (or  -may ;  see  infra)  expede  a 
notarial  instrument  following  on  the  will  in  cases  of  testacy,  and  on  the 
testament-dative  in  cases  of  intestacy. 

Notarial  Instruments 
In  the  matter  of  completing  titles  real  burdens  are,  by  sec  30  of  the 
1874  Act,  assimilated  to  "  beritable  aecurities  constituted  ...  by  infeft- 
ment  in  favour  of  the  creditor."  But  the  difficulty  is,  that  real  burdens 
do  not  require,  or  admit  of,  infeftmeut  in  favour  of  the  creditor,  and  it 
will  be  observed  that  the  Act  does  not  speak  of  other  securities  con- 
stituted by  infeftment :  it  recognises  that  in  real  burdens  there  is  no 
infeftment,  though  there  may  be  a  recorded  title.  This  distinction  of 
principle  is  tested  in  a  very  practical  detail  when  it  comes  to  be  a 
matter  of  expeding  a  notarial  instrument.  In  the  ordinary  case  the 
creditor  in  a  bond  holds  the  bond  and  can  produce  it  to  the  notary. 
But  it  may  be  taken  that  the  creditor  in  a  real  burden  never  holds 
the  writ  vouching  the  original  creation  of  the  burden,  namely,  the 
debtor's  infeftment  in  the  property.  This,  then,  is  a  difficulty  in 
notarial  instruments,  and  accordingly  sec.  30  of  the  1874  Act  goes  on 
to  provide 

that  where  a  real  burden  upon  land  shall  have  been  assigned,  conveyed,  or 
transferred  by  any  deed,  inatniiuent,  or  writing  which  has  entered  the  appro- 
priate register  of  sasines,  it  ahall  not  be  necessary  to  produce  to  the  noturj- 
public  expeding  any  notarial  instrument  applicable  to  such  real  burden,  or 
to  set  forth  in  such  notarial  instrument  as  a  warrant  thereof,  the  deed, 
instrument,  or  writing,  constituting  the  said  real  burden,  but  it  shall  be 
sufficient  to  produce  to  him,  and  to  specify  shortly  in  such  notarial  instru- 
ment, the  deed,  instrument,  or  writing,  or  the  deeds,  instruments,  or  writings, 
whereby  the  said  real  burden  shall  have  been  assigned,  conveyed,  or  transferred, 
and  which,  or  one  or  more  of  which,  if  there  are  more  than  one,  shall  have 
entered  the  appropriate  register  of  siisines. 

With  reference  to  this  enactment,  it  is  necessary  to  understand  to 
what  cases  it  does,  and  to  what  it  does  not,  apply. 

1.  Oertainly  inapplicable.— Where  there  has  been  no  recorded 
writ  with  reference  to  the  real  burden  otiier  than  the  original  constitu- 
tion thereof,  namely,  the  debtor's  infeftment,  the  provision  in  terms 
does  reo(  apply.  Therefore  in  that  case  the  deed  of  constitution '  must 
be  produced  to  the  notary  and  set  out  in  any  notarial  instrument,  ie.  the 
first  notarial  instrument,  and  being  the  only  recorded  writ  after  the 
constitution. 

'  Cf.  Ptterkin  V,  Honey  and  ors.,  1902,  8  S.  L.  T.  No.  370, 
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2.  Oertaiiily  applicable. — When,  subsequent  to  the  constitution 
of  the  real  hurden,  any  deed  of  transmission  of  it  has  been  recorded,  the 
eaactment  applies,  and  in  any  notarial  instrument  it  is  no^  necessary 
to  produce  or  set  forth  the  deed  of  coostltution.  But  the  point  which, 
it  has  been  suggested,  ia 

3.  Doubtftil,  is  whether  a  notarial  instrument  is  a  document  of 
transmission  in  the  sense  of  the  section.  Suppose  that  the  only  recorded 
writs  are  (1)  the  deed  of  constitution,  the  original  creditor  being  A. ; 
and  (2)  a  notarial  inBtmment  in  favour  of  B.,  A.'8  successor.  B.  dies, 
and  his  executor,  C,  is  to  complete  his  title  by  notarial  instrument: 
must  the  deed  of  constitution  be  produced  ?  The  ground  of  the  doubt 
is  that  it  is  suggested  that  a  notarial  instrument,  i.e.  B.'s  notarial  instru- 
ment, is  not  aptly  described  as  a  "  deed,  instrument,  or  writing  "  whereby 
the  said  real  burden  has  been  "  assigned,  conveyed,  or  transferred."  It 
is  submitted  that  there  is  no  ground  for  this  doubt;  for  (1)  in  the 
interpretation  of  "instrument"  given  in  the  1868  Act  (adopted  in  the 
1874  Act),  the  only  words  which  occur  are  "  notarial  instruments  "  and 
other  "  instruments  "  of  that  kind ;  (2)  the  notarial  instrument  is  part 
of  the  act  of  complete  transference ;  and  (3)  in  any  case  there  must  have 
been  some  deed  or  writ  of  transmission  on  which  the  first  notarial  in- 
strument proceeded,  and  that  deed  or  writ  may  quite  accurately  be  said 
to  have  "entered  the  appropriate ■  register  of  sasines"  by  and  through 
the  first  notarial  instrument. 

But,  as  r^ards  all  these  questions,  it  is  to  be  remembered  that  an 
extract  of  the  disposition  can  always  be  procured,  and  it  is  quite  sufficient 
for  production  to  the  notary  (1868  Act,  s.  3,  "  deed  "). 

Further,  it  is  su^ested  that  notarial  instruments  are  really  rarely 
necessary  in  dealing  with  real  burdens.  Take  the  ordinary  case  of 
testamentary  trustees :  why  should  they  go  upon  the  roister  ?  In  the 
usual  case  there  will  be  no  risk  of  "  competition  with  third  parties  " ;  and 
even  if  they  come  to  assign  the  burden,  the  view  is  suggested  that  a 
recorded  title  is  not  essential.  It  is  assumed  that  the  testator  held  a 
recorded  title ;  and  that  boing  so,  it  is  submitted  that  an  assignation  by 
the  trustees,  containing  a  deduction  of  their  title,  will,  on  being  duly 
recorded,  give  the  assignee  a  perfect  and  complete  title.   See  Baiilie,  p.  493. 

It  has  been  suggested  that  a  notarial  instrument  is  always  necessary 
to  complete  the  title  of  the  first  assignee  from  the  original  creditor. 
This  is  on  the  ground  that  it  is  not  clear  that  the  original  creditor  has 
himself  a  completed  title  on  record,  or  whet)ier  he  is  not  merely  in  the 
position  of  the  holder  of  an  unrecorded  bond  and  disposition  in  security. 
It  is  submitted  that  there  is  no  ground  whatever  for  this  doubt.  The 
original  creditor  has  by  the  debtor's  (proprietor's)  infeftment  a  title  as 
fully  completed  as  the  nature  of  the  right  admits  of,  and  an  assignation 
by  him  may  safely  be  recorded  de  piano. 

It  has  further  been  su^ested,  on  the  strength  of  the  concluding 
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enactment  in  aec.  30  of  the  1874  Act,  that  in  all  cases  of  notarial  inatru- 
ments  dealing  with  real  burdens,  it  iB  necessary  to  set  out  all  the  deeds 
of  tranamissioD  from  the  original  constitution.  But  there  ifi  no  reason 
to  doubt  that  in  the  case  of  say  testamentary  trustees,  where  the  t^tator 
held  an  unrecorded  assignation,  the  trustees  would  be  entitled  to  proceed 
by  an  instrument  on  the  lines  of  Scbed.  MM  of  the  1868  Ant,  producing 
only  (1)  the  assignation,  and  (2)  the  wilL  But  to  support  this  it  appears 
necessary  that  the  grantor  of  the  assignation  should  have  had  a  recorded 
title. 

Rkstriction 

Deeds  of  restriction  of  securities  for  real  burdens  are  in  practice 
little  known,  but  there  is  no  reason  at  all,  so  far  aa  form  is  concerned, 
why  they  should  not  be  required  and  granted,  and  special  reference  is 
made  to  these  deeds  in  sec.  30  of  the  1874  Act. 


Extinction 

PremonitioiL — 1.  By  Debtor. — Whatever  the  law  may  have  been 
before  1874,  it  is  now  clear,  under  sec  30  of  the  1674  Act,  that  the 
period  of  notice  and  subsequent  procedure  will  be  the  same  as  when  a 
debtor  redeems  under  an  ordinary  heritable  security.  Of  course  the 
term  of  payment,  express  or  implied,  must  be  past. 

2.  By  Crediior.—T\as  is  not  quite  so  clear.  The  1868  Act,  in  the 
case  of  ordinary  securities,  provides  a  period  of  notice,  hut  that  is  purely 
as  a  preliminary  to  a  sale.  Now,  in  the  common  case,  there  ia  no  power 
of  sale  attached  to  a  real  burden.  This  does  seem  to  be  a  difficulty ; 
but  it  is  submitted  that  it  would  be  held  that  the  creditor  is  bound  to 
give  three  months'  notice  (not  necessarily  tor  a  term)  before  proceeding 
to  enforce  principal.  Kote  in  this  connection  that  the  clause  creating 
the  real  burden  ought  always  to  state  the  term  of  payment  Assuming 
that  there  is  no  personal  obligation,  the  notice  would  be  given  to  the 
owner  of  the  property  only.  It  there  is  a  personal  bond,  summary 
diligence  or  action  may  he  available. 

Creditor's  Titla — Suppose  A,  is  the  original  creditor  ;  he  dies ; 
his  executor  obtains  confirmation,  including  the  real  burden:  is  that 
a  sufficient  title  to  grant  a  discharge,  or  must  he  expede  a  notarial 
instrument  ?  It  is  clear  on  principle,  and  on  the  terms  of  sec.  30  of  the 
1874  Act,  and  appears  to  be  generally  admitted,  that  in  all  questions 
with  the  debtor  {e.g.  restriction  and  dischai^)  a  recorded  title  is  not 
necessary.  Of  course,  if  the  debtor  has  any  doubt  as  to  the  possibility 
of  the  existence  of  recorded  assignations,  he  will  make  a  search. 

The  discharge  or  deed  of  restriction  should  at  once  be  recorded.  As 
to  whether  that  is  strictly  necessary,  see  p.  493  ;  but  of  course  no  riek 
should  be  run. 
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Cbiditor's  Kembdibs 

1.  Personal  Obligation. — There  ought  always  to  be  a  personal 
bond  if  the  circumstancea  admit  of  it.  Even  without  a  bond  it  is 
conceived  that  the  deed  may  be  expressed  so  as  to  infer  liability  on  the 
original  disponee.  And  as  regards  interest  it  appears  that  each  pro- 
prietor, as  intromitting  with  the  rents,  will  be  liable  for  the  interest 
during  the  period  of  his  possession. 

2.  Maills  and  Duties. — The  creditor  is  not  entitled  to  enter  into 
possession  unless  he  has  an  express  clause  to  that  effect  or  a  power  of 
sale.^     But  as  to  ground  annuals,  see  p.  263. 

3.  Poinding  the  Ground. — This  is  the  distinctive  remedy  for  a 
debitum  fundi.  As  to  the  limitation  of  this  remedy  as  gainst  a  trustee 
in  bankruptcy  and  for  the  form  of  summons,  see  pp.  512,  503. 

4.  Sale. — (1)  Express  Power. — There  may  be  an  express  power  of 
sale  attached  to  the  real  burden ;  if  not,  of  course  this  power  is  not 
implied. 

(2)  Sequestration. — A  sale  may  be  effected  by  the  medium  of  a 
trustee  in  sequestration,  but  only  if  the  creditor  holds  the  personal 
obligation  of  the  proprietor. 

(3)  Banking  and  Sale. — This  may  be  competent,  but  only  if  (a)  the 
creditor  (or  a  creditor)  is  in  possession,  and  (6)  the  annual  charges  on 
the  property  exceed  the  income. 

5.  A^udication. — This  will  give  the  creditor  a  title  of  possession, 
and  on  declarator  of  the  expiry  of  the  I^al  he  will  obtain  an  absolute 
title.  If  there  is  no  personal  obligation  by  the  proprietor,  the  adjudica- 
tion will  be  preceded  by  a  poinding  of  the  ground. 

AdVANTAOBS  AND   DISADVANTAGES 

So  far  as  one  can  see,  the  only  advantage  in  the  general  case 
attached  to  a  real  burden  is,  that  it  necessarily  ranks  first  on  the 
disponee's  title  if  it  is  complet-ed  with  due  r^ard  to  the  burden. 
Thus  if,  on  a  sale,  a  part  of  the  price  is  to  remain  a  burden  on  the 
property,  and  if  this  is  carried  out  by  means  of  a  real  burden  In  the 
disposition,  and  it  is  recorded  at  full  length,  it  is  clear  that  the  burden 
will  be  the  first  charge  on  the  property,  notwitiistanding,  e.g.,  a  bond 
which  the  purchaser  may  have  granted  in  anticipation,  and  which  may 
have  been  recorded  before  the  recording  of  the  disposition.  If,  on  the 
other  hand,  the  unpaid  part  of  the  price  had  taken  the  form  of  an 
ordinary  heritable  security,  it  would  have  ranked  after  the  first 
recorded  bond.  But  of  course  this  should  never  happen,  and  a 
complete  search  would  prevent  it. 

Again,  there  may  be  cases  in  which  it  would  not  correctly  express 

•  Bell,  Prin..  a.  922. 
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the  rights  of  parties  that  there  should  be  any  obligation,  and  yet  the 
one  party  should  have  the  security  and  the  other  the  reversion.  A 
real  burden  will  exactly  meet  that  case. 

Further,  it  may  happen  that  the  disponee  is  not  competent  to 
grant  a  perBonal  obligation,  e^.  a  married  woman  or  a  minor.  The 
expedient  of  a  real  burden  will  so  far  get  over  this  difficulty,  and  allow 
a  real  security  to  be  constituted. 

But  in  all  ordinary  caaes  it  is  strongly  recommended  that  the 
creditor  should  have  an  ordinary  bond  (or  bond  of  annuity,  as  the  case 
may  be)  and  disposition  in  security.  This  is  what  haa  been  done  in 
the  modern  remodelling  of  the  form  of  contracts  of  groimd-annuaL 
The  gains  are  obvious.  The  creditor  has  (a)  a  proper  personal  obliga- 
tion, which  he  may  enforce  by  summary  diligence,  and  on  which  he  may 
sequestrate ;  (6)  an  active  title,  on  which  he  may  enter  into  possession; 
and  (e)  a  power  of  sale,  under  which  he  may  realise  at  bis  own  hand. 
Real  burdens  often  owe  their  origin  to  directions  in  wills,  under  which 
trustees  are  to  dispone  to  A.  under  a  real  burden  in  favour  of  B.  But 
there  is  no  reason  whatever  why,  even  in  this  case,  the  direction 
should  not  be  that  the  trustees  shall  see  that  A.  grants  to  B.  an 
ordinary  heritable  security  in  the  desired  terms,  and  so  as  to  form  the 
first  charge.  If  the  real  burden  is  to  be  for  payment  of  an  annuity, 
the  will  should  declare  it  alimentary,  and  direct  that  it  be  created  in 
favour  of  truiiees  for  the  aimuitant  (see  p.  22). 

Forms  op  Constitution 
As  the  constitution  of  a  real  biurden  is  from  its  nature  almost 
always  only  an  incident  in  another  deed,  it  is  not  convenient  to  give 
forms  at  this  place  (see  p.  328,  and  note  points  on  pp.  491-2). 

FoBUS  OF  Transmission,  Ebstriction,  and  ExTiNonoN 
ASSIGNATION  BY  THE  ORIGINAL  CREDITOR 

I,  A.,  in  oonBideration  of  the  sum  of  £  uow  paid  to  me  by  B., 

do  hereby  assign  and  dispone  to  and  in  favour  of  the  said  B.,  and  his  executors 
and  assignees  whomsoever,  the  real  burden  for  the  sum  of  £  reserved  ^ 

in  my  favour  in  the  disposition  granted  by  me  [or  by  0.]  in  favour  of  D.,  dated 
,  and  recorded  as  after  mentioned :  Together  with  the  said  stim 
of  £  and  interest  from  ;  Which  real  burden  is  by  the  snid 

disposition  constituted  over  All  and  Whole  \_deeeripHon  or  reference^'],  all  aa 
specified  and  described  in  the  said  diapodtion  recorded  in  t)ie  division  of  the 
general  register  of  sasines  for  on  , — In  witness  whereof. 

1  Beservation. — It  the  disposition  was  not  by  A.,  say  "  constituted " 
instead  of  "reserved." 

*  Description. — It  goes  without  saying  that  the  full  description  in  the  dis- 
position need  not  be  repeated.  Indeed  the  view  is  submitted  that  the  property 
is  immaterial  for  the  purpose  of  an  assigoation.     It  is  to  be  kept  in  view  that 
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the  creditor  is  not  iofeft.  At  the  same  time  iosert  &  statutory  reference  at 
least,  or  a  very  brief  actual  identification. 

Chnditione  and  Burdens  in  Tilleg. — It  appears  quite  unnecessary  to  make 
any  reference  to  these,  notwithstanding  any  clauses  in  the  titles.  This  is  in 
no  sense  a  tranamiesion  of  the  property. 

Warrandice. — It  is  not  usual  to  insert  any  obligation  of  warrandice  in  an 
assignation  of  a  heritable  security.  But  there  the  asaignation  usually  proceeds 
on  a  calling  up  of  the  loan  by  the  creditor  from  the  debtor;  and  it  is  proper 
enough  that  the  creditor  should  not,  because  the  debtor  wishes  to  take  an 
assignation,  incur  any  obligation  which  a  simple  discharge  would  not  have 
implied.  Here,  however,  the  transaction  may  be  more  of  the  nature  of  an 
ordinary  sale,  in  which  case  a  clause  of  warrandice  seems  strictly  appropriate. 
It  is  thought  it  ought  to  be  absolute  warrandice. 

Reoordiag. — The  assignation,  it  is  submitted,  should  simply  be  recorded 
de  piano  (see  p.  496). 

ASSIGNATION  BY  THE  ORIGINAL  CREDITOR,  ASSIGNING 
ALSO  A  PERSONAL  BOND 

I,  A.,  in  consideration  of  the  sura  of  £  now  pcud  to  me  by  B.,  do 

hereby  assign  and  dispone  to  and  iu  favour  of  the  said  B.,  and  his  executors 
and  asugnees  whomsoever,  (first)  a  pereoual  bond  granted  by  D.  in  my  >  favour 
for  the  Bum  of  £  ,  dated  ,  and  (second)  the  real  burden  for  the 

said  sum  of  £  [proceed  as  on  p.  498]. 

^  if  not  original  creditor,  say  in  favour  of  E.,  and  at  end  deduce  title  thus; 
To  which  bond  and  real  burden  I  acquired  right  conform  to  assignation 
granted  by  the  said  E.  in  my  favour,  dated  ,  and  recorded 

See  notes,  eupra. 

PARTIAL  ASSIGNATION  BY  AN  ASSIGNEE  OF  ANNUITY 
SECURED  AS  A  REAL  BURDEN 

I,  A.,  in  consideration  of  the  sum  of  £  now  paid  to  me  fay  B.,  do 

hereby  assign  and  dispone  to  and  in  favour  of  the  said  B.,  and  his  executors 
and  assignees  whomsoever,  but  only  to  the  extent  and  effect  after  specified, 
the  real  burden  for  the  annuity  or  yearly  sum  of  £  during  the  lifetime 

of  P.,  constituted  in  favour  of  the  said  E.  in  the  disposition  granted  by  C.  and 
others,  the  testamentary  trustees  of   D.,  iu  favour  of   £.,  dated  and 

recorded  as  after  mentioned :  Together  with  the  said  annuity  itself ;  Which 
real  burden  is  by  the  said  dispoeition  constituted  over  All  and  Whole 
[ileeeriplion  or  re/erenee],  all  as  apecified  and  described  in  the  said  disposition 
recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 
on  :  But  declaring  that  these  presents  do  and  shall  assign 

the  said  real  burden  and  annuity  only  to  the  extent  of  the  yearly  sum  of 
£  ,  with  the  interest  thereof  and  penalty  corresponding  thereto,  the 

first  payment  to  be  received  by  the  said  B.  being  that  which  will  become 
due  at  the  term  of  for  the  half-year  to  that  term,  and  to  the  effect 

of  giving  to  the  said  B.  and  his  foresaids,  as  in  right  of  the  said  real  burden 
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and  annuity  to  the  extent  to  which  the  Hftme  are  hereby  asaigned,  a  aecurity 
and  preference  pari  paeeu^  with  the  security  and  preference  held  by  me  and 
my  suoceBBOis  as  in  right  of  the  remainder  of  the  said  real  burden  and  annuity : 
To  which  real  burden  and  annuity  I  acquired  right  conform  to  assignation  by 
the  scud  F.  in  my  favour,  dated  ,  and  recorded  in  the  aaid  division  of 

the  general  raster  of  aasinea  on  ,  which  usignation  is  retained  by 

me,  but  I  bind  myself  and  my  foresaids  to  make  the  same  forthcoming  to  the 
said  R  and  his  foresaids  on  all  necessary  occasions  on  the  usual  terms. — In 
witness  whereof. 

'  Ranking. — If  the  assignee  is  to  be  preferred  or  postponed  to  the  aaugner, 
alter  this  clause  accordingly  (see  p.  649). 

NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  TESTAMENTARY 
TRUSTEES  AND  GENERAL  DISPONEES  OF  THE  ORIGINAL 
CREDITOR 

At  there  was,  on  behalf  of  A.,  B.,  and  C,  and  the  survivors 

and  survivor  of  them,  as  trustees  and  trustee  of  D.,  aoting  under  his  trust 
dispositiou  and  settlement  after  mentioned,  presented  to  me,  notary  public 
subscribing,  a  disposition'  granted  by  the  said  D.  in  favour  of  E^  dated 
,  and  recorded  in  the  diviuou  of  the  general  register  of  sosines 
for  the  county  of  on  ,  by  which  disposition  the  said  D. 

disponed  to  the  said  E.,  All  and  Whole  [description  or  reference] :  But  always 
with  and  under  the  real  lien  and  burden  in  favour  of  the  said  D.  of  the  sum 
of  payable  at  the  term  of  ,  and  with  iuterest  and  penalty 

as  therein  specified  [or  otherwise  set  out  the  bunUn  a»  in  the  diy>OHtion,  btii 
the  dauaee  as  to  iniereet  and  penally  may  be  cut  dmnn  as  here  indicated] :  As 
also  there  was  presented  to  me  an  extract  of  a  general  trust  disposition  and 
settlement  granted  by  the  said  D.,  and  dated  ,  and  regbtered  in  the 

Books  of  Council  and  Session  on  ,  by  which  general  trust  dis- 

position and  settlement  the  said  D.  conveyed  to  the  said  A.,  B.,  and  C,  and 
the  survivors  and  survivor  of  them,  as  trustees,  the  whole  means  and  estate, 
heritable  and  moveable,  which  should  belong  to  him  at  the  time  of  his  death, 
but  in  trust  always  for  the  purposes  specified  in  the  said  general  trust  dia. 
position  and  settlement,  in  which  general  conveyance  was  included  the  said 
real  burden,  the  aaid  D.  being  then  vest  therein  as  aforesaid. — ^Whereupon,  etc. 

1  Deed  of  constitution  must  in  this  case  be  produced,  but  an  extract  will 
do  (see  p.  495). 

Perianal  Bond. — Even  though  there  is  a  separate  personal  bond,  it  is  not 
at  all  necessary  to  make  any  reference  to  it  in  the  instrument. 

Necessity  of  any  Inetniment. — As  to  this,  see  p.  495, 

NOTARIAL    INSTRUMENT    IN    FAVOUR    OF    TESTAMENTARY 
TRUSTEES  AND  GENERAL  DISPONEES,  WHERE  TESTATOR 
ACQUIRED   THROUGH   A   SERIES   OF    RECORDED    TRANS- 
MISSIONS 
At  there  was,  on  behalf  of  A.,  B.,  and  0.,  and  the  survivors  and 

survivor  of  them,  as  trustees  and  trustee  of  D.,  acting  under  his  trust  dieposi- 
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tion  and  settlement  after  meutioned,  presented  to  me,  Dot&iy  public  subsoribing, 
the  following  series  of  writs  b;  which  the  said  D.  acquired  right  to  the  real 
burdeu  for  the  sum  of  £  ,  with  interest  and  penaltiee,  reserved  in 

&TOUF  of  K,  in  the  diapoeition  granted  bj  the  said  K  ia  favour  of  F.,  dated 
,  uid  recorded  in  the  division  of  the  general  register  of  sasines  for 
the  county  of  on  ,  by  which  disposition  the  said  real  burden 

was  constituted  by  reservation  over  All  and  Whole  [description  or  re/erenee], 
and  which  series  of  writs  is  as  follows,  namely,  (first)  assignation  granted  by 
the  said  £.  in  fovour  of  0.,  dated  ,  and  recorded  in  the  said  division 

of  the  said  register  on  ;  (second)  assignation  granted  by  the  said  G. 

in  favour  of  H.,  dated  ,  and  recorded  in  the  said  division  of  the  said 

register  on  ;  and  (third)  assignation  granted  by  the  said  H.  in  favour 

of  the  said  D.,  dated  ,  and  recorded  in  the  said  division  of  the  said 

roister  on  :  As  also  there  was  presented  to  me  an  extract  of  a 

general  trust  disposition  and  settlement  [proceed  at  on  p.  500]. 

Original  diepogUion  need  not  be  produced  seeing  that  there  are  recorded 
transmissions.  For  this  purpose  it  would  be  sufficient  tliat  the  testator  had 
a  recorded  title,  or,  indeed,  that  any  one  of  the  transmissions  had  been  re- 
corded (see  p.  494). 

NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  TESTAMENTARY 
TRUSTEES  AND  GENERAL  DISPONEES,  WHERE  THE 
TESTATOR  HELD  AN  UNRECORDED  ASSIGNATION 

At  there  was,  on  behalf  of  A,  B.,  and  C,  and  the  survivors  and 

survivor  of  them,  as  trustees  and  trustee  of  D.,  acting  under  his  trust  disposi- 
tion and  settlement  after  mentioned,  presented  to  me,  notary  public  Bubeoribiog, 
an  assignation  of  the  real  burden  after  mentioned  granted  by  F.  in  favour  of 
the  said  D.,  and  dated  ,  fay  which  assignation  the  said  F.  assigned  to 

the  said  D.  a  real  burden  reserved  in  favour  of  E.  in  the  dbpoeition  granted 
by  him  in  favour  of  G.,  dated  ,  and  recorded  in  the  division  of 

the  general  register  of  saunes  for  the  county  of  on  ,  for  the 

sum  of  £,  ,  with  interest  and  penalty,  and  which  by  the  said  disposi- 

tion was  constituted  a  real  burden  over  All  and  Whole  [dexription  or  reference]  -. 
As  also  there  was  presented  to  me  an  extract  of  a  general  trust  disposition 
and  settlement  [at  on  p.  600,  to  ejid]. 

Produetiona. — It  will  be  observed  (1)  that  the  wnt  by  which  F.  acquired 
right  is  not  presented;  and  {2)  thoi^|;h  thus  no  recorded  deed  is  produced 
intervening  between  the  constitution  of  the  burden  and  the  present  instrument, 
the  deed  of  constitution  is  not  presented  (see  p.  496).  It  is  submitted  that 
there  is  no  doubt  that  the  form  is  sufficient  The  non-production  of  the 
assignation  K  to  F.,  and  the  want  of  any  reference  to  it,  are  exactly  in  terms 
of  Sched.  MM  to  the  1868  Act;  and  as  r^ards  the  non-production  of  the 
diapoeition,  the  concluding  enactment  of  sec.  30  of  the  1874  Act  is  subject  to 
the  ruling  enactment  earlier  in  the  same  section,  which  applies  to  real  burdens 
the  forms  applicable  to  ordinary  securities :  it  means  that,  even  though  in  the 
ease  of  ordinary  securities  the  or^nal  bond  would  require  to  be  produced. 


j,t.z.^d_,CjOO<^lc 


602  REAL  BURDENS  FOB  HONEY 

it  shall  not  in  certain  oases  be  necessary  to  produce  the  disposition.  But  it 
will  be  observed  that  this  form  is  limited  to  the  case  of  the  testator  having 
held  an  unrecorded  a 


NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  AN  EXECUTOR^ 
DATIVE  OF  THE  ORIGINAL  CREDITOR 

At  there  was,  ou  behalf  of  A.,'  the  executor  of  the  late  B., 

presented  to  me,  uotory  public  subscribing,  a  dispositiou  granted  by  the  said 
R,  in  favour  of  C,  dated  ,  and  recorded  in  the  division  of  the  genetal 

roister  of  sasines  for  the  county  of  on  ,  by  which  dispoation 

the  Bud  B.  disponed  to  the  said  C.  All  and  Whole  [deecriptitm  or  referetu-e\, 
but  always  with  and  under  the  real  burden  in  favour  of  the  said  B.  of  the 
Hum  of  £  ,  payable  at  the  term  of  ,  and  with  interest  and 

peualty  as  therein  specified :  As  also  there  was  presented  to  me  testament- 
dative  '  of  the  said  deceased  B.,  expede  before  the  sheriff  of  ,  and  dated 
at  on  ,  whereby  the  said  A.  was  ordained  and  confirmed  executor- 
dative  of  the  said  deceased  B.,  whereby  the  said  A.,  as  executor-dative  foresaid, 
acquired  right  to  the  said  real  burden. — Whereupon,  etc 

'  Sttrvivonhip. — If  more  than  one  executor,  say  "A.  and  B.  and  the 
survivor  aa  executors  and  executor." 

*  Contents  of  Confirmation. — The  confirmation  should  specifically  set  out 
{I)  the  personal  bond,  if  any,  and  (2)  the  real  burden  under  reference  to  tlie 
disposition.     But  it  is  not  necessary  to  mention  the  bond  in  the  instrument. 

Deceased  not  Original  Creditor. — If  the  deceased  was  a  derivative  creditor, 
then — 

(1)  If  he  held  a  recorded  title,  it  is  unnecessary  to  present  to  the  notaiy 
the  disposition  constituting  the  real  burden,  but  ail  the  transmissions  must  be 
produced  (see  p.  494). 

(2)  If  he  held  an  unrecorded  assignation,  see  last  form. 

DEED  OF  RESTRICTION— NO  PART  PAID 
I,  A.,  considering  that  B.  has  requested  me  to  release  the  subjects  herein- 
after described  from  the  security  hereinafter  speaified,  but  without  any  con- 
sideration having  been  paid  to  me  therefor,  do  hereby  declare  to  be  redeemed 
and  disburdened  of  the  security  by  way  of  real  burden  constituted  in  my 
favour  tor  the  sum  of  £  and  interest,  by  the  disposition  dated  , 

and  recorded  in  the  division  of  the  general  register  of  sasines  fur  the  coimty  of 
on  ,  granted  by  C.  in  favour  of  the  said  B.,  All  and  Whole : 

And  I  restrict  the  security  thereby  constituted  to  the  subjecte  contained  in  the 
said  disposition  other  than  those  hereby  disburdened. — In  witness  whereof. 
Peraonai  bond,  it  any,  need  not  be  referred  to  at  all. 

PARTIAL  DISCHARGE  AND  DEED  OF  RESTRICTION, 
INCLUDING  PERSONAL  BOND 
I,  A.,  in  consideration  of  the  sum  of  £600  now  paid  to  me  by  B.,  do 
hereby,  in  the  first  place,  discharge,  but  only  to  the  extent  after  specified, 
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(1)  a  peiEOnal  bond  dated  ,  granted  by  the  said  R  in  m;  favour  for  the 

sum  of  £1000 ;  and  (seoood)  the  real  burden  for  the  said  sum  of  £1000  ooa- 
Btituted  b;  reservation '  in  m;  favour  in  the  dispoution  granted  by  me  in 
favour  of  the  said  B.,  dated  ,  and  recorded  in  the  division  of  the 

general  r^jater  of  saaines  for  the  oounty  of     ,  on  :  But  these 

presents  do  and  shall  disoharge  the  said  bond  and  real  burden  only  to  the 
extent  of  the  said  principal  sum  of  £600  dov  paid  to  me  as  aforesaid,  and  of 
the  interest  thereon  and  penalties  corresponding  thereto :  In  the  second  place, 
I  declare  to  be  redeemed  and  disburdened  of  the  security  constituted  as 
aforesud  by  way  of  real  burden,  and  that  absolutely  and  to  the  full  extent 
of  the  said  sum  of  £1000,  interest  and  penalties,  All  and  Whole  [thepart  to 
be  let  otU '] :  And,  in  the  third  place,  I  declare  to  be  redeemed  and  disburdened 
of  the  Bud  seouri^,  but  only  to  the  extent  of  the  said  sum  of  £600  now  paid 
to  me  as  aforesaid,  and  of  the  interest  thereof  and  penalties  corresponding 
thereto,  All  and  Whole  [lehole  taiseeit  *],  all  as  speoiBed  and  described  in  the 
said  disposition,  dated  and  recorded  as  aforesaid,  other  than  the  said  part 
thereof  hereinbefore  described  and  absolutely  disburdened  aa  aforesaid. — In 
witness  whereof. 

'  Reteroation. — If  the  burden  was  constituted  in  favonr  of  some  one  other 
than  the  grantor  of  the  dispositioa,  omit  "by  reservation." 

*  Part  absolutely  disburdened. — This  will  be  carefully  identified  by  full 
description,  unless  it  is  articulately  described  in  the  disposition. 

*  Bemainder  of  Securify-guJtjede.  —  Describe  briefly  or  refer  to  whole 
subjects,  unless  the  remainder  is  articulately  described  in  the  disposition,  in 
which  case  it  only  will  be  referred  to. 

Slamp.^6d.  per  cent  on  £1000  =  6b.  (see  p.  598). 

DISCHARGE  IN  FULL,  INCLUDING  PERSONAL  BOND 

I,  A.,  in  consideration  of  the  sum  of  £  now  paid  to  me  by  B., 

do  hereby  discharge  (I)  a  personal  bond  dated  ,  granted  by  the  said 

B.  in  my  favour  for  the  sum  of  £  ,  and  all  interest  due  thereon ; 

and  (2)  the  real  burden  for  the  said  sum  of  £        ,  constituted  by  reservation 
in  my  bvour  in  the  disposition  grauted  by  me  in  favour  of  the  said  B.,  dated 
,  and  recorded  in  the  division  of  the  general  register  of  sasinee  for 
the  county  of  on  :  And  I  declare  to  be  redeemed  and 

disburdened  thereof  All  and  Whole  ,  all  as  specified  and  described 

in  the  said  disposition  dated  and  recorded  as  aforesaid. — In  witness  whereof. 

SUMMONS  OF  POINDING  THE  GROUND  AND  FOE 
PAYMENT  OF  ANNUITY 

Edwabd  the  Skvinth,  bto. — Whereas  it  is  humbly  meant  and  shown  to 
HE  l^  our  lovite,  A.,purguer,  against  B.,  being  the  proprietor  of  the  lands  and 
others  hereinafter  mentioned,  and  also  against  C.  and  D.,  tenants  and  possessors 
of  the  Biud  lands  and  others,  defenders,  in  terms  of  the  condescendence  and 
note  of  pleas  in  law  hereunto  annexed.    Therefore  (first)  it  Ought  and  Should 
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be  Decerned  and  Ordained  bj  decree  of  the  Lords  of  our  Council  and  Ciession 
that  our  letters  be  directed  at  the  instance  of  the  pursuer  against  the  said 
defenders  to  messengers  at  arms,  our  sheriffs  in  that  part,  charging  them 
oonjuuctlj  and  severally  to  pass,  and  in  our  name  and  authority  search  for, 
seek,  fence,  arrest,  apprise,  compel,  poind,  a,nd  distrain  all  and  sundry  the 
readiest  moveable  goods,  gear,  effects,  corns,  cattle,  horses,  sheep,  insight 
plenishing,  and  others  whatsoever  of  the  said  li.,  C,  and  D.  poindable  or  distrain- 
able,  being  or  which  tihall  happen  to  be  within  or  upon  the  grounds  of  the 
lands  and  others  following,  and  which  are  described  and  contained  in  the 
disposition  and  notarial  instruments  after  mentioned,  viz..  All  and  Whole 
[meniiim,  not  describe,  the  lands],  all  in  the  count;  of  ,  as  the  same 

are  particularly  described  in  the  disposition  granted  by  X.  iu  favour  of  the 
defender  the  said  B.,  dated  ,  and  in  the  four  notarial  instruments 

following  thereon  in  fovour  of  the  defender  the  said  B.,  all  recorded  in  the 
division  of  the  general  register  of  sasiues  for  the  county  of  od 

,  but  in  so  far  as  relates  to  the  said  tenants  to  the  amount  only 
of  the  rents  which  may  be  due  and  payable  by  each  of  them  respectively  at 
the  time  or  from  time  to  time  for  each  of  their  respective  possessions  of  the 
said  lands  and  others  or  parts  thereof,  the  terms  of  payment  of  said  reots 
being  first  come  and  bygone,  and  make  payment  thereof  to  the  pursuer  to 
the  amount  of  £167,  being  the  sum  due  to  the  pursuer  as  at  the  term  of 
Whitsunday  1904,  in  respect  of  the  annuity  of  £100,  created  a  real  burden 
in  favour  of  the  pursuer  in  terms  of  the  said  disposition  and  notarial  instru- 
ments, with  interest  at  the  rate  of  6  per  cent,  per  aimum  on  £107,  being  part 
thereof,  from  1st  December  1903  till  paid,  and  on  £50,  being  the  balance  thereof, 
from  the  said  term  of  Whitsunday  1904  till  paid,  and  to  see  the  pursuer 
satisfied  and  paid  the  same ;  and  (second)  the  defender,  tlio  said  B.,  Ought  and 
Should  be  Decerned  and  Ordained  by  decree  foresaid  to  make  payment  to  the 
pursuer  of  the  said  sum  of  £157  and  interest  as  aforesaid.  And  further,  in 
any  event  the  defender,  the  said  B.,  and  also  such  of  the  other  defenders 
as  shall  appear  and  oppose,  ought  and  should  (ei^ienses). — Our  Will  is 
Herefore,  etc, 

CONDBSCENDENCE 

1.  The  defender  is  infeft  in  the  lands  of  {name  them)  in  the  county  of 

,  described  or  referred  to  in  the  summons  under  disposition  granted 
by  X.  in  favour  of  the  said  defender,  dated  ,  and  four  notarial  instrumente 

following  thereon  in  his  favour,  all  recorded  in  the  division  of  the  general 
register  of  saeines  for  the  county  of  on 

2.  The  defender's  said  infeftmente  are  expressly  with  and  under  burden  of 
payment  from  the  rents  or  proceeds  of  the  said  lands  to  the  pursuer  of  a  free 
yearly  annuity  of  £100,  payable  by  equal  portions  at  Whitsunday  and 
Martinmas  in  each  year,  d\iring  the  pursuer's  life,  with  interest  on  each  term's 
payment  at  the  rate  of  6  per  cent,  per  annum  from  the  time  it  falls  due  till 
paid,  which  annuity  is  by  the  said  dispositiou  and  notarial  instruments 
declared  to  be  a  real  lien  and  burden  on  the  said  lands. 

3.  The  annuity  was  paid  to  the  term  of  Martinmas  1901.  Since  that  date 
only  one  payment,  viz.,  £100,  has  been  received  on  account  of  arrears  and 
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count  was  receiTed  by  the  pursuer  on  Ibi 
of  arrears  of  auuuity  due  at  that  date  afte: 
count  waa  £107.  Since  that  date  a  furthe: 
ity,  via.,  £50,  has  become  dne,  vie.,  at  Whit 
B  together  amount  to  £157,  being  the  bud 
'hat  Bum  is  still  unpaid.     It  iB  made  up  ai 

ADDDity.     Interest  st  5  per  cent 

to  this  term  £50 


£200       (gat,)  £7 


t        .     £100 

d 

eat    £7 

iity    93 

£100 

93 
£707 

7 

to  thU  term 

.       50 

the  summons 
L  the  said  B.  are 

.  £"157 
tenants 

of  the  aaid  lauds  ai 

PoBseBaion. 
Greenbank 
Haughs    . 

TeMly  Hent 
.     £200 
.       100 

,  has  uplifted  the  rents  of  the  said  lands  fo 
inuity  is  in  arrear  as  aforesaid.  He  is  thu 
■.y.  He  has  been  repeatedly  called  upon  b 
3  or  at  least  delays  to  do  so,  the  present  actioi 


Plbab  in  Law 

d  interest  specified  in  the  summons  being  du 
;  duly  constituted  a  debitum  fundi  upon  th 
red  to,  the  pursuer  is  entitled  to  decree  ani 
.ind   iu   terms   of  the   first  conclusion  of  th 

•.  having  incurred  liability  as  an  intromittei 
se  in  terms  of  the  second  oonclusiou  of  th 
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ENFOBCBHENT  OP  HEBITABLB  SECURITIES 

Thk  remedies  open  to  the  holder  of  an  ordinary  bond  and  diaposilion 
in  security  are : 

1.  Personal  diligence.  4.  Sate. 

2.  Enteting  into  possession.  6.  Adjudication. 

3.  Poinding  the  ground.     ^  6.  ForecloBuro. 

I.  Personal  Biugbncb 
It  is  common  to  say  that  the  creditor  must  give  three  months' 
notice  before  calling  up  a  heritable  security.  This  has  reference  to 
the  proviBioQ  in  sea  119  of  the  1868  Act.  That,  however,  deals  only 
with  a  sale  by  the  creditor  of  the  Bocurity-subjects  under  a  power 
of  sale  in  the  bond.  It  has  no  relation  to  the  enforcement  of  the 
personal  obligation.  That  may  be  enforced  on  a  six  days'  charge, 
assuming  the  bond  contains  a  consent  to  registration  for  execution  in 
ordinary  form,  or  if  it  does  not,  an  ordinary  acMon  for  payment  may 
be  brought  at  any  time.  Nor  is  it  any  objection  to  this  procedure  that 
a  formal  schedule  of  intimation,  requisition,  and  protest  has  been 
served,  and  that  the  period  of  three  months  therein  referred  to  is  atiU 
current.^  As  to  the  cases  in  which  summary  diligence  is  competent, 
and  the  methods  and  forms,  see  p.  38  et  acq. 

II.  Enterinq  into  Possession 
The  usual  manner  in  which  the  creditor  enters  into  possession  of 
the  property  is  by  an  action  of  maills  and  duties  (see  the  Heritable 
Securities  Act,  1894,  se.  3-7).  This  action  is  not  necessary  to  give 
the  creditor  a  preference  over  the  rents  in  competition  with  a  mere 
assignee  or  arrester  of  the  rents,  though  the  assignment  or  arrestment 
be  intimated  or  used  before  the  infeftment  on  the  bond,  assuming,  that 
is,  that  the  heritable  creditor  actually  interpels  the  tenants  before  they 
pay  to  the  arrester  or  assignee.^  If  it  were  otherwise,  no  one  could 
'.  Stevenam  and  on.  v.  DawtoK,  1696, 
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lend  on  the  faith  of  the  records ;  he  would  also  need  to  make  inquiriee 
of  all  the  tenants  as  to  whether  there  were  any  assignations  or  arrest- 
ments. But  the  tenants  are  entitled  to  pay  their  rents  to  the  proprietor 
until  they  are  interpelled  by  the  bondholder.  The  1894  Act  provides  a 
form  of  preliminary  notice  to  be  given  to  the  tenants  after  the  action 
has  been  brought  but  before  decree  has  been  obtained.  It  is  (or  was)  not 
uncommon  to  enter  into  possession  by  consent  of  the  debtor  without  a 
decree  of  maills  and  duties ;  but,  looking  to  the  terms  of  sec  3  and 
Sched.  £.,  and  having  regard  to  the  power  of  leasing  (see  below),  it  is 
recommended  that  the  decree  should  be  taken. 

When  Competeat. — It  is  thought  not  to  be  necessary  that  interest 
should  be  in  arrear,  or  that  default  should  have  been  made  in  payment 
of  principal  This  appears  to  follow  clearly  from  the  case  noted,'  which 
shows  that  while  the  rents  are  a  material  part  of  the  security,  the  creditor 
has  no  effective  tuomb  upon  them  without  a  decree  of  maills  and  duties. 
There  the  proprietor's  factors  were  allowed  to  retain  the  rents  i^ainst 
the  creditor  in  satisfaction  of  a  debt  due  by  the  proprietor  to  them. 
But  if  there  has  been  no  default,  it  may  end  in  the  pursuer  not  getting 
expenses.  The  action  may  be  commenced  after  the  sequestration  of 
the  debtor ;  in  that  case  the  trustee  will  also  be  called. 

To  whom  Competent. — The  action  is  available  only  to  ex  facie 
encumbrancers  and  only  to  some  of  them.  It  is  not  available  to  the 
following : — 

1.  The  holder  of  a  disposition  ex  facie  absolut-e,  though  truly  in 
security.'     He  does  not  need  it :  his  remedy  is  to  sequestrate  for  rent. 

2.  The  superior  cannot  use  this  remedy  to  recover  his  feu-duties.^ 
The  reason  is  that  he  is  excluded  by  his  own  grant,  and  he  cannot  thus 
oust  the  vassal.     But  he  may  poind  the  ground. 

3.  From  which  last  case  it  follows  that  the  bolder  of  a  security  over 
an  estate  of  superiority  is  equally  with  his  author  excluded  from  this 
remedy.* 

But  the  holder  of  a  ground  annual  in  the  modern  form  may  sue  an 
action  of  maills  and  duties,^  ditferii^  in  this  respect  from  the  holder  of 
a  mere  real  burden  (see  p.  497). 

Pari  passu  Creditors. — The  appropriate  course  is  that  they  should 
enter  into  joint  possession.  In  that  case  they  may  sue  in  one 
summons.  But  if  one  of  two  pari  passu,  creditors  will  not  move,  it  is 
clear  that  the  other  may  sue  alone.  Of  course  the  former  may  step 
in  with  a  decree  of  his  own  at  any  time  he  pleases.  But  so  long  as 
he  does  not  do  so,  the  position  of  the  one  pari  passu  creditor  in  posses- 
sion is  not  quite  clear.     The  position  is  distinguished  from  that  of  a 

'  Sleventim  and  or:   v.   Ikticton,  1S96,  '   Fruderitial  Insmtmet  Co.   v.    0!:tytu, 

28  B.  480.  1884,  11  R.  871. 

'  SceUiA  Herit.  Stc.  Co.  v.  Allan,  1876,  *  Ndsm'i  Trs.  v.  IW,  1888,  23  R  1000. 

S  B.  333  ;  per  IngliB,  L.P.,  at  p.  310.  '  SomervilU  v.  JohnMton,  1806,  1  P.  726, 
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poB^oned  creditor  in  possession  by  the  fact  that  the  security-deeds 
probably  contain  what  is  in  effect  a  contract  by  the  two  creditors 
inter  se  that  they  ehall  rank  equally  on  the  subjects  and  the  rents. 
Even,  therefore,  though  the  other  make  no  claim  of  any  kind  at  the 
time,  or  cannot  be  found,  the  creditor  in  poBseasion  appears  entitled 
and  bound  to  provide  for  the  pari  passu  ranking,  to  which  end  he 
should,  if  necessary,  consign  in  the  name  of  the  other  creditor  sums 
equal  to  those  credited  to  himself,  and  on  the  same  dates.  If  this 
view  be  correct  and  is  to  be  admitted,  it  would  be  proper  that  refer- 
ence should  be  made  in  the  summons  and  decree  to  the  pari  passu 
ranking. 

Postponed  creditors  have  of  course  a  title  to  bring  the  action. 
Indeed,  it  is  a  very  common  arrangement  for  a  prior  creditor  to  allow 
a  postponed  creditor  to  enter  into  possession  under  an  arrangement 
that  the  free  balance  of  rents  shall  be  applied  primo  loco  to  the  interest 
to  become  due  to  the  former,  or  sometimes  under  an  absolute  under- 
taking by  the  postponed  creditor  that  so  long  as  he  remains  in  posses- 
sion he  will  pay  the  prior  interest.  This  saves  the  prior  creditor 
all  the  trouble  and  risks  of  management,  and  also  the  incon- 
venience of  perhaps  being  compelled  to  accept  repayment  of  principal 
in  small  instalments  (see  p.  510).  But  of  course,  on  the  other  band, 
if  the  security  for  the  first  bond  be  at  all  doubtful,  it  will  not 
do  to  allow  the  postponed  bond  to  be  paid  first,  which  may  be  the 
result  of  this  arrangement.  And  in  any  case  the  prior  creditor  must 
be  satisfied  that  the  postponed  creditor'  may  be  trusted  to  keep  the 
properties  in  good  repair. 

Proprietor  in  Personal  Occupation. — If  the  proprietor  (whether 
he  be  personally  liable  for  the  debt  or  not)  be  in  personal  occupa- 
tion of  the  property,  or  any  part  of  it,  it  is  clear  that  he  cannot 
bo  made  to  pay  rent  for  his  own  property.'  The  course  is  to  eject 
bim  under  sec.  6,  of  the  1894  Act.  Formerly  an  action  of  removing 
in  the  Court  of  Session  was  necessary.  But  ejection  is  not  competent 
unless 

suoh  proprietor  has  made  default  in  the  punctual  payment  of  the  intenet 
due  under  the  security,  or  in  due  payment  of  the  principal  after  formal 
requisition. 

These  words  are  not  very  clearly  applicable  to  the  case  of  the  proprietor 
not  being  personally  liable  for  the  debt. 

PETITION  OF  MAILLS  AND  DUTIES 

In  the  sheriff  Court  of  at 

A,  pursuer,  against  B.,  defender. 
The  above-named  pursuer  submits  to  the  Court  the  oondescendence  and 
note  of  plea  in  law  hereto  annexed,  and  prays  the  Court — 

'  Sm.ilhh  Tth.  t.  Chalmen,  1890,  17  B.  108i 
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To  gnmC  a  decree  agaioBt  the  above-Darned  defender,  finding  and  declaring 
that  the  purauer  has  right  to  the  rents,  maills,  and  duties  of  the 
aubjccts  and  others  specitied  in  the  bond  aud  disposition  in  security 
for  £  granted  by  the  defender  in  favour  of  the  pursuer,  dated 

,  and  recorded  in  the  division  of  the  general  register  of 
aasinea  for  the  county  of  on  [or  granted  by 

in  favour  of  C.  ,  dated  ,  and 

recorded   in  on  ,   to    which    the   pursuer   has 

acquired  right  by  transmission],  or  at  least  so  much  of  the  said  rents, 
maills,  and  duties  as  will  Batiafy  and  pay  the  pursuer  the  principal 
Bum  of  £        ,  with  interest  at  the  rate  of  per  centum  per 

annum  from  ,  liquidate  penalty,  aud  termly  failures,  all  as 

specified  and  contained  in  the  said  bond  and  disposition  in  security, 
dated  and  recorded  as  aforesaid,  and  to  find  the  defender  liable  in 
expenses,  and  to  decern  therefor. 

CONDESGBN  DKNCB 

1.  The  pursuer  holds  a  bond  and  disposition  in  security  for  £  granted 
by  the  defender  in  his  favour,  dated  ,  and  recorded 

[or  granted  by  in  favour  of  C,  dated  ,  and  recorded 

,  te  which  he  has  acquired  right  conform  to  ].    The 

bond  is  [or  and  transmissions  are]  produced  herewith. 

2.  [If  defender  is  not  the  granter  of  the  bond\  The  defender  is  proprietor 
of  the  property  disponed  in  security  under  the  said  bond  and  disposition  in 
security. 

3.  The  following  is  a  rental  of  the  property  disponed  in  security  under  the 
said  bond  and  disposition  in  security  : — 

Property.  Tenants.  Rent. 

4.  Interest  is  in  arrear  from  ,  and  as  the  defender  refuses  or  at 
least  delays  to  pay  the  debt,  the  present  action  has  been  rendered  necessary. 

Plba  ih  I^w 

The  pursuer,  in  respect  of  the  real  security  constituted  under  the  said 
bond  and  dispositiou  in  security  over  the  property  therein  specified,  is  entitled 
to  decree  in  terms  of  the  prayer  of  the  petition. 
In  respect  whereof. 

SUMMONS  OF  MAILLS  AND  DUTIES 

Edward  VII,,  &c. — Whereas  it  is  humbly  meant  and  shewn  to  us  by  our 
lovite.  A.,  puTsuer,  against  B.,  defender,  in  terms  of  the  condescendence  and  note 
of  plea  in  law  hereunto  annexed :  Therefore  it  Ought  and  Should  be  Found  and 
Declared,  by  decree  of  the  Lords  of  our  Council  and  Session,  that  the  pursuer 
has  right  to  the  rents,  maills,  and  duties  [as  in  prea:diitg  form,  to  prayer  for 
expense*] :  And  the  defender  Ought  and  Should  be  Decerned  and  Ordained 
by  decree  foreaud  to  make  payment  to  the  pursuer  of  the  sum  of  £20,  or 
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suoh  other  sum,  more  or  leas,  aa  ma}'  be  modified  bj  our  aaid  Lords,  as  the 
ezpenaea  of  the  process  to  follow  hereon,  conform  to  the  laws  and  daily 
practice  of  Scotland  used  and  observed  in  the  like  oases,  as  is  alleged. — Our 
Will  is  Herefore,  etc. 

Condescendence  and  plea  as  above. 

In  the  Court  of  Session  the  summons  is  to  be  "  in  common  form,  with  the 
necessary  alterations  consequent  upon  the  provisions  of  this  Act "  (1894  Act, 
a.  3).  This  can  only  be  a  declarator,  for  there  can  be  no  decree  For  payment 
of  rent  against  the  tenants,  seeing  that  the  action  is  to  be  brought  "  without 
calling  the  tenants." 

It  may,  in  certain  cases,  be  more  economical  to  proceed  in  the  Court  of 
Session.  But  if  the  lands  are  in  mure  than  one  county,  sec.  15  makes  the 
process  competent  in  the  Sheriff  Court  of  either  or  any  of  the  counties. 

Power  to  Lease. — Any  creditor  in  poBEieeBion  may  grant  a  lease 
for  nob  exceeding  seven  years.  If  more  is  desired,  the  sheriff  may 
sanction  thirty-one  years  in  minerals  and  twenty-one  years  in  all  other 
cases.^  It  will  be  safe  to  assume  that  the  section  is  limited  to 
creditors  in  possession  under  decree  of  maills  and  duties.  It  does  not 
appear  clear  that  the  proprietor's  consent  will  warrant  a  leekse  beyond 
the  seven  years  without  the  authority  of  the  sheriff,  for  sec.  7  provides 
for  intimation  to  the  other  heritable  creditors  when  application  is  made 
for  the  extended  authority.  The  petition  must  apply  to  particolar 
specified  "  proposed  tenant  or  tenante."  Accordingly,  either  no 
contract  for  lease  must  he  made  until  the  sheriff's  authority  has 
been  obtained,  or  any  contract  must  be  made  subject  to  authority 


Rules  of  Accounting. — The  main  question  is,  in  what  instal- 
ments is  the  creditor  bound  to  impute  any  balance  of  rents  to  the 
principal  of  his  debt  ?  Is  he  to  balance  accounts  yearly  or  half-yearly, 
and  whatever  the  credit  balance  may  be,  must  it  be  thereupon  imputed 
to  principal  ?  So  far  as  is  known  there  is  no  authority  either  way.^ 
But  it  must  be  kept  in  view  as  at  least  a  possibility  that  this  very  strict 
principle  of  accounting  may  be  enforced;  and  in  any  case  all  sums 
unapplied  will  be  kept  in  bank  at  interest.  Compare  the  case  of  partial 
sales  (p.  518),  and  the  English  rules  as  stated  in  Prideaux's  Precedents, 
i,  513,  and  Snell's  Equity,  310.  If,  on  the  other  hand,  there  be  a  debit 
balance  even  without  charging  the  interest  on  the  bond,  it  appears  clear 
that  the  default  and  the  penalty  clauses  will  entitle  the  creditor  to 
interest  on  the  deficiency,  being  truly  additional  advances  by  him,  and  it  is 
thought  that  be  is  entitled  to  annual  reste  ;  but  neither  of  these  points 
is  at  all  clear  as  regards  arrears  of  interest  on  the  bond  or  a  general 
debit  balance  so  far  as  arising  from  the  debiting  of  the  interest.  When 
the  creditor  is  in  possession  upon  default  an  ordinary  conditional  modi- 
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fication  of  the  intereet  flies  ofT,  and  the  creditor  is  entitled  to  take  the 
higher  rate  iu  the  bond  even  though  the  rent  be  sufficient  to  pay  it  on 
the  term  day.' 

Another  question  of  accounbii^  arifies  where  different  parties  are 
entitled  to  the  interest  and  capital  respectively  of  the  debt.  Suppose 
possession  is  first  taken,  and  that  a  sale  ultimately  follows,  and  that 
the  net  rents  and  net  price  are  not  sufficient  to  pay  both  principal  and 
intereet,  where  does  the  loss  fall  ?  It  has  been  held  *  that  the  whole 
returns  from  the  security  are  to  be  massed;  then  by  calculation  you 
ascertain  the  sum  which,  invested  at  four  per  cerU.  compound  interest, 
would  have  accumulated  to  the  actual  total  sum  received ;  the  sum  so 
ascertained  is  capital,  and  the  remainder  is  income.  Qatare  whether 
the  calculation  should  go  back  to  the  date  of  the  investment  or  to  the 
date  of  first  default  If  the  rate  truly  stipulated  to  be  paid  were  less 
that  four  per  cent.,  no  doubt  the  lesser  rate  would  be  taken ;  and  allow- 
ance would  require  to  be  made  for  equalising  interest  on  sums  actually 
paid  to  the  liferenter  in  the  meantime. 

PETITION  FOE  POWER  TO  LEASE 
In  the  Sheriff  Court  of  at 

A.,  pttrmier,  t^inst  B.,  proprietor  of  the  subjects  hereinafter  referred  to, 
and  the  following  pereoDS  who  are  called  as  holding  securities  over 
the  said  subjects,  namely,  C,  D.,  and  E.,  defendert. 
The  above-named  pursuer  submits  to  the  Court  the  condescend eooe  and 
note  of  plea  in  law  hereto  annexed,  and  prays  the  Court — 

To  pronounce  a  decree  granting  warrant  to  the  pursuer,  as  heritable 
creditor  in  posBession  of  the  subjects  after  refeiTed  to  [or  of  the  lands 
of  X.,  of  which  the  subjects  after  referred  to  form  part],  to  let  the 
same  [<w  the  subjects  after  referred  to]  as  follows,  namely,  (lirBt)  the 
farm  of  Y.  to  F.  for  nineteen  years  at  the  rent  of  £  ,  all  as  the 

said  farm  is  described  in,  and  on  the  terms  and  conditions  specified 
in,  the  draft  lease  No.  of  process ;  and  (eeoond)  the  house  and 
shop  No.  King  Street,  Glasgow,  to  Z.,  for  ten  years  at  the  rent  of 
£  ,  on  the  terms  and  conditions  specified  in  the  draft  lease 

Na  of  process ;  and  to  decern  :  And  to  find  such  of  the  defenders 
as  may  appear  to  oppose  the  prayer  of  this  petition  liable  in  expenses, 
OT  to  do  further  or  otherwise  in  the  premises  as  to  the  Court  may 
seem  fit. 

CONDSSCJCSDBNOB 

1.  The  pursuer  is  in  possession  of  the  subjects  now  proposed  to  he  let,  con- 
form to  decree  of  mailla  and  duties  obtained  in  this  Court  in  a  petition  at  his 
instance  t^ainst  the  defender  B.,  dated  ,  and  extracted 

2.  The  defender  B.  is  the  proprietor  of  the  said  subjects.     The  defendeia 
^  Banit't    TVs,    v.    itlwd,    IBOO,    16  '  Ifemysfer'»  Trj,  v.  i).,  1898,  86  3,  L.  R. 

8.  L.'B«T.  15.  657  (Lord  Pearaon}. 
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C,  D.,  and  £.  are,  bo  far  as  known  to  the  purauer,  the  only  other  heritable 
creditors. 

3.  The  present  lease  of  the  farm  of  Y,  expires  at  .     The  present 

tenant  has  intimated  that  he  is  then  to  remove.  The  pursuer  has  advertised 
the  fariij.  The  highest  offer-whioh  he  baa  obtained  is  that  of  F.  He  offers  a 
rent  ot£  for  a  nineteen  jears'  lease.     The  pursuer  has  made  inquiries, 

and  he  is  of  opinion  that  F.  will  prove  a  suitable  tenant  for  the  farm.  The 
present  rent  is  £ 

i.  The  honse  and  shop  No.  King  Street,  Glasgow,  are  at  present  unlet. 
They  are  in  very  bad  condition.  Z.  has  offered  to  accept  them  as  they  stand, 
and  to  execute  necessary  repairs  as  specified  in  the  draft  lease  No.  of 

procesa,  provided  he  obtains  a  lease  for  ten  years.  He  offers  the  rent  of 
£  The  pursuer  has  been  advised  by  O.,  house  agent,  Glasgow,  who 

strongly  recommends  the  acceptance  of  the  offer. 

6.  Under  these  cireumstances  the  pursuer  preseata  this  application  under 
sec  7  of  the  Heritable  Securities  (Scotland)  Act,  1894. 

Plea  in  Law 
The  leases  proposed  being  expedient  for  the  beneficial  occupation  of  the 
subjects,  the  pursuer  is,  in  terms  of  sec.  7  of  the  Heritable  Securities  (Scotland) 
Act,  1894,  entitled  to  decree  in  terms  of  the  prayer  of  the  petition. 
In  respect  whereof. 

III.  PoiNDraG  THE  Ground 
This  is  the  diligence  by  which  moveables  on  the  ground  of  the 
eecurity-subjecte  are  attached,  or  rather  by  which  the  creditor's  pre- 
ference over  them  is  made  effectual.^  It  is  of  great  importance  when 
the  proprietor  has  moveable  property  on  the  ground ;  for  in  the  caae  of 
tenants'  effects,  they  are  liable  only  to  the  exteot  of  their  renta.  It 
is  no  bar  that  the  creditor  has  entered  into  posBeasion.*  There  must 
be  infeftment  under  the  bond,  though,  that  being  so,  an  assignee, 
himself  uninfeft,  may  bring  the  action.*  As  against  a  trustee  in 
sequestration  no  poinding  of  the  ground  not  carried  into  execution 
by  sale  sixty  days  before  the  date  of  the  sequestration  is  avail- 
able, except  to  the  estent  of  the  interest  for  the  half-year 
current  at  the  date  of  the  sequestration  and  one  year  previous,  if  so 
much  be  due,  to  which  effect  the  creditor  may  poind  even  after 
sequestration.*  This  diligence  is  not  competent  to  the  holder  of  an  ex 
facie  absolute  disposition  ^  nor  to  the  holder  of  a  security  over  a  recorded 
long  lease."  A  form  of  summons,  proceeding  on  a  real  burden  for  au 
annuity,  is  given  on  p.  503. 

I  Ld.   Pros.  IngllB  in  AtluiU  Hydro.  Co.  b6;  i2k  48  Vict.  c.  40,  b.  3  ;  50  A  61  Vict. 

V.  ScU.  Prop.  All.  Co.,  1886,  18  E.  818.  c.  89,  a.  2. 

1  Handenm  r.  Wallace,  1875,  2  R.  272.  '  ScoL  HeritabU  See.  Co.  v.  AOcm,  1876, 

"  TvittdU  T.  SaUtie,  183B,  14  S,  837.  8  E.  888. 

*  Bulk.  Act,  ISSe,  8.  113 ;  1874  Act,  s.  *  Luiee  v.  Waliaet,  ISSS,  23  B.  681. 
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There  are  four  ways  in  which,  according  to  circumstances,  a  creditor 
can  secure  that  the  property  be  brought  to  sale.  These  are  :  (1)  a  sale 
by  himself  under  a  power  of  sale  in  the  bond,  (2)  sale  on  an  ex  fade 
absolute  title,  see  p.  477,  (3)  an  action  of  ranking  and  sale,  and  (4) 
sequestration  of  the  debtor's  estate  under  the  bankruptcy  statutes,  and 
a  sale  by  the  trustee.  The  third  and  fourth  of  these  methods  are  avail- 
able though  it  should  happen  that,  owing  to  some  mistake,  the  bond 
does  not  contain  a  power  of  sale.  The  tliird  is  hampered  with  various 
restrictions;  is  almost  unknown;  and,  beyond  being  mentioned,  need 
not  be  further  referred  to.  The  fourth  method — sequestration — will  of 
course  not  be  available  unless  the  debtor  is  subject  to  the  jurisdiction 
of  the  Scots  bankruptcy  law ;  and,  further,  it  will  not  be  available  to 
the  end  of  securing  a  sale  if  the  proprietor  of  the  property  is  not 
personally  liable  for  the  debt.  The  method  of  realisation  under  seques- 
tration is  distinguished  by  three  features  which  may,  imder  certain 
circumstances,  be  considered  advantt^es,  namely,  (1)  the  probability  of 
greater  despatch,  (2)  the  competency  of  a  sale  by  private  bargain  with 
certain  consents  (see  p.  299),  but  without  consent  of  the  debtor,  and 
(3)  the  power  of  the  creditor  to  purchase  (p.  301). 

SALE   UKDER  EXPRESS   POWER 

The  r^ating  statutes  are:  the  1868  Act,  ss.  119,  121, 122, 123; 
the  1874  Act,  s.  48 ;  and  the  1894  Act,  ss.  14,  16. 

Bar. — As  to  the  power  of  trustee  and  creditors  in  the  debtor's 
sequestration  to  forestall  the  creditor  and  prevent  him  selling  at  his  own 
hand,  see  p.  299. 

Notice. — The  creditor  gives  three  months'  notice.  It  is  usual  to 
aay  that  it  is  not  necessary  that  the  notice  should  be  given  for  a  term 
of  Whitsunday  or  Martinmas.  In  a  sense  that  is  so,  but  at  the  same 
time  it  rests  rather  upon  a  misapprehension.  It  is  true  that  the  creditor 
need  not  call  up  his  loan  for  repayment  at  one  of  these  terms,  but,  as 
has  been  seen  (p.  506),  he  does  not  need  to  give  any  period  of  three 
montliB,  or  any  notice  at  all  beyond  a  six  days'  charge.  The  point  is, 
that  the  schedule  of  intimation  under  sec.  119  of  the  1868  Act  is  directed 
not  properly  to  the  calling  up  of  the  loan  at  all,  but  to  the  sale  of  the 
property  on  failure  in  payment.  This  is  brouglit  out  very  clearly  by 
the  terms  both  of  the  section  and  of  the  schedule  (FF,  No.  2).  The 
section  says  nothing  about  it  being  competent  to  the  creditor  to  call  up 
the  loan  on  three  months'  notice,  which  indeed  would  be  absurd,  seeing 
that  he  can  call  it  up  on  a  summary  charge.  What  it  says  is,  that  if 
the  debtor  fail  to  pay  within  three  months  after  a  demand,  the  creditor 
may  sell  And  the  schedule  is  clearer  stilL  It  contains  two  distinct 
and  separate  statements,  namely,  (1)  that  payment  is  nmr  required  of 
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the  debt,  and  (2)  that  if  payment  be  not  made  within  three  months,  the 
creditor  may  sell.  This  is  a  clear  demand  for  immediate  payment,  the 
result  of  which  would  appear  to  be  that  the  debtor  could  force  the 
creditor  to  accept  immediate  repayment,  with  interest  to  date  of  pay- 
ment only.  This  is  not  the  view  commonly  acted  on,  and  it  is  possible 
that  the  practice  might  be  held  to  modify  the  debtor's  right  in  this 
respect.  But  at  any  rate  it  cannot  admit  of  doubt  that  the  creditor 
must  accept  repayment  if  tendered  on  the  day  which  completes  the 
period  of  three  months  from  the  date  of  the  notice,  with  interest  to 
that  date  only,  whether  it  be  a  term-day  or  not 

To  whom? — Notice  must  be  given  to  (1)  those  liable  for  the  debt, 
whether  personally  or  in  a  representative  capacity,  and  (2)  the  proprietor 
or  proprietors  of  the  property  or  any  part  of  it.*  The  former,  thot^h 
not  owners,  are  interested  to  see  that  there  is  no  deficit ;  and  the  latter, 
though  not  personally  liable,  are  of  course  interested  when  it  comes  to 
be  a  matter  of  selling  their  property ;  and  any  surplus  is  theirs.  Other 
bondholders  are  not  entitled  to  notice,  nor  are  holders  of  dispositions 
ex  /ode  absolute  but  really  in  security.*  While  that  may  be  the  law, 
it  is  not  apparent  how  the  selling  creditor  is  neceaBarily  to  know  that  a 
disposition  ex  facie  absolute  is  not  what  it  purports  to  be,  and  accord- 
ingly it  will  be  safer  to  give  notice  to  the  holders  of  these  documents. 
Ohrioualy  that  raises  the  question  of  how  the  selling  creditor  is  to  know 
who  is  the  true  owner,  so  as  to  secure  that  he  shall  receive  notice, 
though  ex  facie  divested  on  the  records.  The  deeds,  if  available,  will 
probably  give  a  fairly  good  indication  of  what  the  facts  are ;  and  refer- 
ence may  be  made  to  the  valuation  roU.  Just  as  a  true  disponee  should 
receive  notice,  so  should  a  feuar,  if  it  should  happen  that  anyone  has 
been  found  to  take  a  feu  not  authorised  by  the  terms  of  the  bond  nor 
sanctioned  by  the  bondholder.  It  is  obvious  that,  in  order  to  give  the 
creditor  information  on  all  these  questions,  it  is  necessary  that  the 
search  should  be  brought  down  to  cover  the  date  of  the  notice.  It  is 
equally  clear  that  once  the  creditor  has  given  the  notice  or  notices  re- 
quired and  sufficient  as  at  the  date  of  giving  notice,  he  cannot  be  bound 
to  give  notice  to  any  subsequent  purchaser.  For  if  that  were  so,  the 
result  would  be  that  a  creditor  might  be  prevented  from  ever  bringing 
the  property  to  sale  at  all ;  all  that  would  be  reqiiired  would  be  a  sucees- 
sion  of  sales  by  the  proprietors  after  the  successive  notices  and  before  a 
sale  by  the  creditor.  Pupillarity,  minority,  or  legal  incapacity  does  not 
affect  the  validity  of  the  notice ;  but,  if  there  are-  tutors,  emptors,  or 
curators  bonis,  notice  will  be  given  to  wards  and  guardians  both. 

Address  unknown. — The  1894  Act  (s.  16)  provides  for  three 
separate  cases,  which,  however,  seem  to  resolve  themselves  into  one 
case,  namely,  wherever  "the  creditor  cannot  ascertain  the  address  of 
ithe  person  .  .  .  entitled  to  receive  intimation."    The  creditor  may 

'  Stewart  v.  Brown,  1B82,  10  R.  195L 
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then  apply  to  the  sheriff "  for  warrant  to  iiitimat«  ...  to  the  debtor  " 
edictally,  "  in  such  form  and  addressed  to  such  person  or  persons  by 
name  or  in  his  or  their  representative  character,  or  as  the  sheriff  may 
.  .  .  prescribe."  These  last  words  may  be  intended  to  refer  only  to 
details  of  edictal  intimation,  but  they  may  equally  be  read  so  as  to 
authorise  the  sheriff  to  order  intimation  hy  advertisement  or  otherwise. 

Sale  by  ABsignee,  etc. — The  schedule  of  intimation  prescrited  in 
a.  119  8ch.  FF  (2)  of  the  1868  Act  expressly  contemplates  the  case  of 
the  sale  being  carried  through,  not  by  the  creditor  who  gives  the  intima- 
tion, but  by  "  the  person  or  persons  who  may  then  be  in  right  of "  the 
bond.  This,  it  will  be  observed,  is  not  in  any  way  limited,  and  is  wide 
enough  to  cover  successors  by  whatever  title,  whether  mortis  causa  or 
iTiier  vivos.  Further,  while  s.  119  refers  to  the  "grantee,"  that  term  is 
by  s.  3  interpreted  to  include  heirs  and  assignees,  legal  as  well  as 
voluntary,  executors,  and  representatives.  In  the  case  of  assignation  it 
is  not  necessary  that  it  should  make  any  mention  of  the  service  of  the 
schedule  or  assign  any  r^ht  in  respect  of  it,  the  benefit  of  the  service 
passing  automatically  and  inherently  by  the  ordinary  form  of  assignation. 
Further,  there  appears  to  be  no  ground  for  doubting  the  right  of  a 
partial  assignee  to  proceed  with  the  sale. 

Acceptance  of,  or  Dispensing  witti,  Notice.— Neither  is 
recommended.  The  procedure  should  follow  strictly  the  statutory  lines. 
Any  intervention  of  the  debtor  brings  in  a  new  set  of  considerations.  Tt 
is  thought  that  the  debtor  cannot,  as  gainst  a  postponed  bondholder, 
authorise  a  prior  bondholder  to  sell  by  private  bargain,  or  to  sell  by 
public  roup  on  four  weeks'  advertisement  instead  of  six.'  Again,  even 
though  there  be  no  postponed  bondholder,  it  seems  clear  that  if  the 
bondholder  sell  by  private  bai^ain,  or  hy  public  roup  after  less  than  the 
statutory  notice,  or  less  than  the  statutory  advertisement,  on  the 
strength  of  a  dispensation  from  the  debtor,  the  effect  is,  as  it  were,  to  post- 
date the  bondholder's  infeftment,  and  to  make  it  essential  to  have  clear 
searches  covering  not  only  the  infeftment  on  the  bond  hut  the  debtor's 
dispensation  or  mandate,  if  not  indeed  the  sale  itself.  Even  accepting 
intimation  instead  of  allowing  it  to  be  served  in  the  statutory  manner  is 
to  be  deprecated.  The  debtor  himself  could  not  object,  and  the  purchaser 
would  be  bound  by  the  articles  of  roup;  hut  a  third  party  with  an 
interest  existing  at  the  date  of  the  sale  would,  it  is  thought,  be  entitled 
to  object  successfully.* 

Advertisement. — There  must  be  advertisement  "  once  weekly  for 
at  least  six  weeks  subsequent  to  the  expiry  of  the  said  three  montha" 
One  would  naturally  read  these  words  to  mean  that  it  is  sufficient  if 
the  advertisement  appears  in  each  of  six  separate  weeks,  the  first 
insertion  being  after  the  expiry  of  the  three  months.     It  is  not  pro- 

■  Bnt  Bee  dti&i  1)7  Lord  ShiDd  in  SUviart  ^  Edinglonv.  King,  1903,  10  S.  L  T.  No. 

V.  Bimtm,  1882,  10  B.  182.  462  (3h.  Ct,  Glusg.) 
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vided  that  the  first  insertion  must  be  forty-two  days  prior  to  the  sale. 
But  it  has  been  so  decided.^  This  usually  means  that  there  must  be 
seven  advertisements  instead  of  six.  If  the  sale  be  adjourned  on 
account  of  the  upset  price  not  being  offered,  there  must  be  three 
weeks'  advertisement,  with  twenty-one  days  between  the  first  insertion 
and  the  re-exposure,  and  so  on  every  such  adjourmnent.  Observe, 
however,  that  a  sale  on  three  weeks'  advertisement  is  permitted  only 
in  the  case  of  an  adjourned  sale,  and  that  is  not  the  case  if  there  is  a 
sale  but  the  purchaser  fails  to  carry  it  through.  In  that  case  there 
must  be  six  weeks'  advertisement  for  the  next  exposure,  but  the 
original  notice  holds.*  It  further  appears  that  there  must  be  no 
period  of  seven  days  without  advertisement*;  that  is  to  say,  there  is 
to  be  advertisement  in  the  period  of  seven  days  immediately  preceding 
the  sale,  and  in  each  period  of  seven  days  before  that  up  to  the  required 
amount.  The  case  in  which  this  was  held  was  not  under  the  statute, 
but  the  wording  was  not  apparently  distinguishable  in  this  respect,  viz., 
"once  weekly  for  at  least  one  month." 

The  advertisement  must  appear  in  (1)  a  newspaper  published  in 
Edinburgh  or  Glasgow,  and  (2)  a  newspaper  published  in  the  county 
in  which  the  property  is  situated,  and  if  none,  then  in  the  next  or  a 
neighbouring  county.  What  is  a  neighbouring  county  as  distinct  from 
tli€?next,  i.e.  an  adjoining  county,  it  is  not  easy  to  say,  nor  probably  is 
it  now  necessary.  If  the  property  is  in  more  than  one  county,  though 
lying  together  and  forming  one  property  only,  it  is  necessary  that 
besides  l>eing  advertised  in  an  Edinbui^h  or  Glasgow  paper,  it  shall  be 
advertised  in  a  paper  published  in  each  of  the  countiea  In  the  case 
of  property  in  Mid-Lothian  advertisement  in  one  Edinburgh  paper  is 
sufficient,  for  then  you  have  advertised  in  a  paper  published  in  Edin- 
burgh and  in  the  county  where  the  property  is  situated.  For  this 
purpose  the  erection  of  certain  towns  into  counties  of  cities  is  to  be 
disregarded.* 

The  advertisement  must  state  "  the  time  and  place  of  sala"  This, 
it  is  thought,  means  that  the  hour  as  well  as  the  day  must  be  specified, 
just  as  the  particular  place,  and  not  merely  the  town,  must  be  stated ;  but 
at  the  same  time  it  will  be  observed  that  in  dealing  with  an  adjourned 
sale  the  statute  requires  the  advertisement  to  state  the  "  day  of  sale." 
These  particulars  are  all  that  the  statute  prescribes  as  to  the  contents  of 
the  advertisement.  But  of  course  it  must  be  properly  framed  in  all 
respects.  It  must  identify  the  property :  one  would  not  be  safe  to  sell 
or  to  buy  anything  beyond  what  was  distinctly  set  forth  in  the  advertise- 
ment, e^.  an  advertisement  of  "  a  building  area,"  or  other  general  words 
of   that   kind,   in  a  certain  street  would   probably   not  be  euMcient. 
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Accordii^  to  the  general  rule  in  sales  by  auction  in  Scotland,  there  will 
be  an  upeet  price,  and  this  will  be  specified.  It  is  not  necessary  that  it 
should  be  stated  that  the  sale  is  under  the  power  contained  in  a 
security.  There  must  be  no  material  charge  in  the  advertisement. 
For  instance,  it  would  be  fatal  to  alter  "  the  time  of  sale  "  or  even  "  the 
place  of  sale,"  for  those  are  statutory.  In  the  same  way,  if  something 
be  missed  out  of  the  description  in  the  advertisement  at  first,  it  will 
not  do  to  put  it  r^ht  in  the  remainder  of  the  statutory  number  of 
insertions.  In  that  case  the  whole  of  the  property  would  not  have 
been  advertised  as  required  by  the  statute. 

Articles  of  Roup. — For  form,  see  p.  175.  The  following  matters 
may  be  referred  to : — 

1.  Favr  Cond^ions. — ^The  creditor  is  not  entitled  to  sell  at  any  price 
which  will  clear  off  his  debt ;  he  must  do  justice  to  the  property.*  In 
the  same  way  he  must  not  introduce  unnecessarily  prejudicial  conditions 
of  aala  See  generally  the  case  cited,*  which  referred  to  a  sale  by  aii 
ex  facie  absolute  disponee,  but  in  which  it  was  clearly  indicated  that  au 
ex  fade  encumbrancer  might  be  more  strictly  dealt  with.  The  same 
case  taken  along  with  Howard,  supra,  shews  that  interdict  or  damages, 
and  not  reduction,  is  the  proper  remedy. 

2.  Aas^Tiaiion  of  Debt  in  Fortification, — The  points  to  be  alluded  to 
are  brought  out  in  the  form  on  p.  556.  If  the  creditor  have  been  in 
possession  the  debt  may  be  partially  extinguished  from  rents,  and  he 
must  be  careful  not  to  put  himself  in  the  position  of  assigning  more 
than  is  due.  If  his  debt  be  not  fully  paid  out  of  the  price,  and  if  the 
debt  include  arrears  of  interest,  etc.,  the  creditor  ought  to  retain  to 
himself  BO  much  of  the  prindpcd  in  the  bond  as  is  equal  to  the  net 
unpaid  balance.  If  the  property  sold  is  only  part  of  the  security,  the 
corroborative  assignation  must  be  limited  to  what  is  sold  (p.  557). 

3.  Caution  or  De^ait. — It  would  appear  that  if  the  seller  should 
dispense  with  implement  by  the  purchaser  of  an  obligation  in  the 
articles  to  find  caution  or  to  make  a  partial  deposit,  he  does  so  at  his 
own  risk, 

■L  CoTisigiiation  ofSurplvs. — ^The  bank  muBt  be  specified  in  the  articles. 

Delay. — The  statut«  does  not  limit  any  time  within  which  the 
property  must  be  brought  to  sale  either  on  a  first  exposure  or  on  re- 
eiposures.  But  the  circumstances  may  be  such  as  to  infer  abandon- 
ment of  the  notice.  In  one  case  a  sale  was  held  good  when  the  interval 
between  the  notice  and  ultimate  sale  was  six  years,  and  between 
the  sale  and  the  last  preceding  exposure  tliree  years.^    It  was  also 

>  Sneridge  t.    Wilion.  1829,  7  3.  279 ;  v.   Brov>n,   1882,  10  R.    182 ;    SAruW  v. 

SM  r.  OonUm,  1838,  Ifl  S.  BB7  ;  Wtiwn  v.  Clark,  1887,  6  8.  L.  T.  No.  180. 
Btirline,     1813,     8     D.     1261  ;    Kerr     v,  '  Fartv.  JUianeeSer.  Ste.  Co.,  1880,7R. 

M'AH\ur-l     Trt.,      1848,     11     D.     301;  646. 
Liaat  T.  OanI)i«r,  1876,  4  R.  194 ;  SteviaH 
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indicated  there  that  the  debtor's  proper  remedy  ia  by  JDterdict,  and 
that,  if  he  allow  the  sale  to  proceed,  he  cannot  attack  the  purchaser  or 
his  title,  his  remedy  then  being  only  in  damages  against  the  eelling 
creditor. 

Place  of  Sale. — The  exposure  may  be  in  Edinbui^h  or  Gla^ow,  or 
at  the  head  burgh  of  the  county  within  which  the  property  "or  the 
chief  part  thereof "  is  situated,  or  at  the  parliamentary  or  police  burgh, 
"  whether  within  or  without  the  county,"  nearest  to  the  property  "  or 
the  chief  part  thereof."  It  Ih  not  at  all  clear  what  is  the  "  chief  part " 
ot  a  property,  and  certainly  the  place  of  sale  should  never  be  chosen  so 
aB  to  involve  the  conBtruction  of  these  words. 

Partial  Sale. — The  Act  expressly  anthoriBes  the  creditor  to  sell 
"  in  wliole  or  in  lots."  This  does  not  mean  that  all  the  property  must 
be  offered  for  sale  in  one  or  more  lots.  It  is  quite  open  to  the 
creditor  to  limit  the  exposure  to  part  of  the  property,  and  the  part 
may  be  put  up  as  one  lot,  or  in  two  or  more.  In  that  case  the 
remainder  may  be  put  up  afterwards  on  the  one  original  notice  of 
requisition,  but  of  course  on  six  weeks'  advertisement.  On  a  partial 
Bale  the  creditor  must  at  once  apply  the  free  balance  ot  price  to  his 
debt,  principal  included  if  there  ia  sufficient  price.  The  English  rule  is 
the  same  (see  Prideaux's  PrecedaUs,  I  614). 

Oombined  Sale. — Several  different  matters  fall  to  be  considered 
under  this  head.  Thus,  if  tlie  bond  is  granted  by  liferenter  and  fiar 
of  the  property,  it  is  obvious  that  the  creditor  will  proceed  to  sell  just 
in  the  ordinary  way.  But  if  the  facts  are  that  the  same  creditor  holds 
one  bond  for  one  debt  over  the  liferent,  and  another  bond  for  another 
debt  over  the  fee,  the  position  is  entirely  different  Each  security  is 
entirely  distinct  from  the  other,  and  must  be  kept  distinct.  It  would 
be  in  the  interest  of  the  creditor  to  unite  the  two  and  sell  the  property 
singly,  but  that  course  is  not  open  to  him  under  the  powers  in  the  deeds. 
The  liferent  and  fee  must  be  sold  separately,  to  the  disparagement 
of  both ;  and  there  must  be  two  separate  accountings.  A  somewhat 
middle  case  is  found  when  the  creditor  holds  two  bonds  for  separate 
debts :  (1)  by  liferenter  and  fiar,  and  (2)  by  the  liferenter  or  fiar  only. 
In  that  case  the  first  catholic  security  enables  the  creditor  to  obtain 
the  full  value  of  the  property  by  selling  it  as  one  undivided  asset.  But 
once  sold,  the  accounting  is  complicated  by  the  fact  that,  while  both 
liferent  and  fee  are  liable  to  meet  the  first  debt,  either  liferent  or  fee, 
as  the  case  may  be,  enjoys  immunity  from  the  second  debt.  Securities 
over  pro  indiviso  shares  of  the  same  property  or  over  adjoining  subjects, 
the  real  value  of  which  depends  on  their  being  enjoyed  in  unity,  present 
similar  complications.  Another  case  is  the  sale  by  a  creditor  who  has 
been  in  possession,  and  who,  to  make  the  most  of  his  security,  has 
supplied  furniture  so  as  to  let  the  house  furnished.  In  that  ease  it  will 
usually  be  found  that  the  furniture  will  sell  to  most  advantage  if  the 
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purchaser  of  the  house  is  required,  by  the  conditions  of  sale,  to  take 
the  furniture  st  valuation.  This  will  save  the  expense  of  removal  and 
sale,  and  will  secure  its  full  value  instead  of  a  forced  realisation.  But 
it  is  equally  clear  that  ib  is  ultra  virea  of  the  creditor  to  introduce  this 
condition.  He  is  bound  to  do  the  beat  for  the  property,  and  is  not 
entitled  to  cl(^  the  sale  of  it  with  a  hampering  condition  requiring  the 
purchaser  to  take  and  pay  for  a  houseful  of  furniture  which  he  may  not 
want. 

Consignatioil. — If  there  is  any  surplus,  it  is  consigned  in  the  bank 
specified  in  the  articles  of  roup  "  in  the  joint  names  of  the  seller  and 
purcliaser,  for  behoof  of  the  party  or  parties  having  beat  right  thereto." 
The  terms  of  consignation  are  not  altered  by  the  Consignations  Act, 
1895.^  Before  ascertaining  the  aurplus  there  are  deducted  (1)  the 
seller's  debt,  with  interest;  (2)  expenses  with  reference  to  possession, 
if  the  creditor  has  been  in  possession ;  (3)  expenses  of  sale ;  and  (4) 
previous  encumbrances,  and  expense  of  discharging  same.  It  has  been 
suggested  by  Lord  Young  that  a  sale  by  a  creditor  can  be  carried  through 
only  on  the  footing  of  all  prior  securities  being  discharged.*  With 
deference  it  is  submitted  that  this  is  doubtfuL  Obviously  it  may  be  a 
great  saving  of  expense  if  the  prior  securities  could  be  taken  over  by 
the  purchaser.  But  it  is  quite  clear  that  in  that  case  the  debtor's 
obligations  must  be  discharged  by  the  creditors.  His  property  being 
taken,  he  must  be  freed  of  the  debt  to  the  extent  of  the  price. 

Sec.  123  of  the  1868  Act  provides  that 

upon  coneiffnaiion  of  the  mirplus  of  the  ■price,  if  cmy  be,  as  aforesaid,  the  dis- 
poBitioQ  by  the  creditor  to  the  purchaser  shall  have  the  effect  of  completely 
disencumbering  the  lands  and  othera  sold  of  all  securities  aod  diligences 
poeterior  to  the  aeeurily  of  such  creditor,  as  well  as  of  the  security  and 
diligence  of  such  creditor  himself. 

It  thus  appears  that  due  consignation  is  a  matter  of  first-class 
importance,  and  affects  the  purchaser's  title.  Proof  of  the  consignation 
should  therefore  be  preserved,  and  also  evidence  that  the  proper  sums 
were  consigned.  But  wliat  is  to  be  done  with  the  money  after  con- 
signation ?  It  does  not  appear  that  either  seller  or  purchaser  is  bound 
to  interfere.  They  may  leave  "  the  party  or  parties  having  best  right 
thereto  "  to  vindicate  their  claim.  An  action  of  multiplepoinding  would 
be  competent  and  suitable.  If  there  be  no  dispute,  a  petition  by  the 
party  entitled  is  a  competent  and  convenient  course.*  At  the  same 
time  the  money  is  often  uplifted  and  paid  over  to  a  postponed  bond- 
holder without  any  judicial  proceedings,  but  tliis  is  at  the  risk  of  the 
parties.  In  any  case  it  is  imperative  that  the  money  be  consigned  in 
terms  of  the  statute ;  how  long  it  may  remain  so  is  quite  another  matter. 
No  Surplus. — It  was  not  until  1874  that  provision  was  made  for 
»  AiUrolna,  Petr.,  1898,  23  R.  1032.  "  Adair't  Trt.  v.  fiamWn,  18S6,  22  E.  876. 
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the  case  of  there  being  no  eurplus.  Under  see.  48  of  the  1874  Act  a 
notarial  certificate  of  no  surplus  msj  be  expede  and  recorded.  A 
question  is  sometimes  raised  whether  this  certificate  is  necessary.  It 
is  sometimes  argued  that  under  the  1868  Act  the  disposition  clears  the 
record,  coupled  with  consignation  of  the  surplus,  "  if  auy  be,"  and  that 
accordingly,  if  there  be  no  surplus,  the  disposition  has  that  effect  by 
itself  alona  But  that  b^s  the  question,  which  is,  how  is  the  fact  of 
no  surplus  to  be  certified  ?  Accordingly,  it  is  thought  to  be  clear  that 
in  all  ordinary  cases  there  must  be  a  statutory  certificate.  An  excep- 
tion is  furnished  by  certain  cases  under  sec.  S  of  the  Heritable  Securities 
Act,  1894  (see  p.  526). 


SCHEDULE  OF  INTIMATION,  REQUISITION,  AND  PROTEST 

I,  A.,  procurator  for  B.,  in  whose  favour  the  bond  and  disposition  iu 
security  after  meationed  was  granted,  do  hereby  give  notice  to  you,  C,  that 
payment  is  now  required  of  the  sum  of  £  ,  being  the  principal  sum 

due  under  the  bond  and  disposition  in  aecurity,  dated  ,  and  recorded 

in  the  diTision  of  the  general  register  of  sasines  for  the  county  of 
on  ,  granted  by  you,  C,  in  favour  of  the  said  B.,  and  of  lIic  sum 

of  £  ,  being  the  interest  due  at  present  on  the  said  principal  sum, 

with  such  further  sum  of  interest  as  shall  accrue  on  the  said  principal  sum 
till  paid :  And  I  further  give  you  notice  that  if,  at  the  eipiry  of  the  period 
of  three  months  from  the  date  hereof,  the  sums,  principal  and  interest  and 
liquidate  penalty  incurred  and  to  be  incurred,  of  which  payment  is  now 
required,  shall  not  be  paid  in  terms  of  the  said  bond  and  disposition  in 
seourity,  then  the  said  B.,  or  the  person  or  persons  who  may  then  be  in  right 
of  the  said  bond  and  disposition  in  security,  may  proceed  to  sell  the  lauds  and 
others  [or  subjects]  thereby  conveyed,  in  the  manner  provided  by  the  Titles 
to  liind  Consolidation  (Scotland)  Act,  1S6S,  and  with  all  powers  and  privil^;es 
conferred  on  or  competent  to  creditors  under  bonds  and  dispositions  in  security 
by  that  Act. — I'his  I  do  at  on  the  day  of  before 

and  ill  presence  of  D.,  notary  public,  and  E.  and  F.,  witnesses  to  the  premises, 
called  and  required,  and  hereto  with  me  subscribing. 

K,  loitness. 

F.t  teitneiM. 

This  does  not  require  to  be  signed  by  the  notary,  and  does  not  require  a 
■tamp.  A  copy  is  made,  and  on  tliat  copy  a  Is.  ntamp  is  impressed  or  affixed, 
and  the  notary  writes  the  following  certificate,  which  should  be  holograph  :— 

I  certify  that  what  is  above  written  is  a  true  copy. 

D.,  Notary  PvMic. 

When  the  notice  has  to  be  served  on  more  parties  than  one,  one  certificate 
in  the  following  terms  is  sufficient ; — 

I  certify  that  what  is  above  written  is  a  true  copy,  and  1  further  certify 
that  a  similar  demand  has  been  intimated  to  the  following  persons,  namely, 
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(first)  to  Y.,  at  on  before  these  witnesses  ,  and 

(second)  to  Z.,  at  on  before  these  witneBses. 

D.,  Niilary  Public. 

There  is  no  clear  wttrraut  for  holding  that  the  notary's  certificate  must  be 
holograph,  but  that  is  the  general  practice  and  it  should  be  followed. 

SCHEDULE  AT  INSTANCE  OF  ASSIGNEE 

1,  A.,  procurator  for  B.,  now  in  right  of  the  bond  and  disposition  in 
security  after  mentioned,  do  hereby  give  notice  to  jou,  C,  that  payment  is  now 
required  of  the  sum  of  £  ,  being  the  principal  sum  due  under  the  bond 

and  dispoeition  in  security,  dated  ,  and  recorded  in  the  division  of  the 

general  register  of  saeines  for  the  county  of  on  ,  granted  by  you 

[or  X-]  in  favour  of  Y.,  to  which  the  said  B.  has  now  right  by  various  trans- 
missions, and  of  the  sum  of  X  ,  being  the  interest  [an  on  p.  520,  lo  eiul]. 

SCHEDULE  WHEUE  THE  LOAN  IS  PARTLY  REPAID 

1,  A.,  procurator  for  B.,  in  whose  favour  the  bond  and  disposition  in 
security  after  mentioned  was  granted,  do  hereby  give  notice  to  you,  C,  that 
payment  is  now  required  of  the  sum  of  £  ,  being  the  balance  remain- 

ing due  of  the  principal  sura  of  £  contained  in  the  bond  and  disposition 

in  security,  dated  ,  and  recorded  in  the  division  of  the  general  register 

of  sasines  for  the  county  of  on  ,  granted  by  you,  C.  [<rr  X.\  in 

favour  of  the  said  B.,  and  of  the  sum  of  £  ,  being  the  interest  due  at 

present  on  the  said  balance  of  principal,  with  such  further  sura  of  interest  as 
shall  accrue  on  the  said  principal  siun  of  £  [balance]  till  paid :  And  I 

further  give  you  notice  that  if,  at  the  expiry  of  the  period  of  three  months 
fhim  the  date  hereof,  the  sums,  principal  and  interest  and  liquidate  penalty 
incurred  and  to  be  incurred,  of  which  payment  is  now  required,  shall  not  be 
paid  in  terms  of  the  said  bond  and  disposition  in  security,  then  the  said  B.,  or 
the  person  or  persons  who  may  then  be  in  right  of  the  sud  bond  and  disposi- 
tion in  security  to  the  extent  foresaid,  may  proceed  to  sell  [ox  on  ji.  520,  to 
end} 

SCHEDULE  AT  INSTANCE  OF  PARTIAL  ASSIGNEE 

I,  A,,  procurator  for  B.,  now  in  right  of  the  bond  and  disposition  in 
KCnrity  after  mentioned  to  tlio  extent  after  specified,  do  hereby  give  notice 
to  you,  C,  that  payment  is  now  required  of  the  sum  of  £  ,  being  part 

of  the  principal  earn  of  £  contained  in  the  bond  and  disposition  in 

security,  dated  ,  and  recorded  in  the  division  of  the  general  register 

of  sasines  for  the  county  of  on  ,  granted  by  you,  C.  [or  X.],  in 

bvour  of  Y.,  to  which  bond  and  dispoeitiou  in  security,  to  the  extent  fore- 
said, the  said  R  has  now  right  by  various  transmissions,  and  of  the  sum  of 
£  ,  being  the  interest  due  at  present  on  the  said  principal  sum  of 

£  [B.'ii  part],  with  such  further  sum  of  interest  as  shall  accrue  on  the 
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Biud  principal  Buni  of  £  [B.'t  part]  till  paid :  And  I  further  give  yon 

notice  [as  on  p.  521,  to  end]. 

For  articles  of  roup  hy  bondholder,  see  p.  175. 

For  disposition  following  on  sale,  see  p.  331. 

CERTIFICATE  OF  NO  SURPLUS 

I,  A.,  notary  public,  with  reference  to  the  sale  of  All  and  Whole  [deteribe 
or  rej'er],  which  sale  took  place  at  upon  the  day  of  , 

at  the  instance  of  B.,  in  virtue  of  the  power  of  sale  contained  in  a  bond  and 
disposition  in  security  for  the  sum  of  £  ,  with  interest  and  penalties 

corresponding  thereto,  dated  ,  and  recorded  in  the  division  of  the 

general    register  of  saaines  for  on  ,  granted  b;  G.  in 

favour  of  the  said  B.,  do  hereby  certify  that  there  has  been  submitted  to  me  a 
statement  of  the  intromissions  of  the  said  B.  with  the  price  of  the  aaid  lands, 
subscribed  as  authentic  by  the  said  B.  [or  by  D.,  agent  of  the  said  B.  on  his 
behalf],  from  which  it  appears  that  no  surplus  remains  for  consignation  in 
bank  in  terms  of  the  l'22nd  and  123rd  sections  of  the  Titles  to  Land  Cou- 
Holidation  (Scotland)  Act,  1868,  and  I  make  this  certificate  in  terms  of  the 
Conveyancing  (Scotland)  Act,  1874. — In  witness  whereof. 

Stamp,  5b. 

It  ia  suggested  that  the  statement  of  intromissions  should  not  be 
made,  as  it  were,  a  step  in  the  title  nor  inserted  in  an;  inventory  of 
titles.  Indeed  it  is  not  at  all  clear  that  the  purchaser  ia  entitled  to 
access  to  it,  much  less  custody  of  it. 

Sale  by  pari  passu  Bondholder. — Until  the  Act  of  1894, 
though  the  holder  of  a  pM-i  passu  security  had  a  right  to  ezeicise 
the  power  of  sale,  he  could  not  compel  his  coKjreditor  ranking  pari 
passu  with  him  to  discharge  his  security  for  less  than  full  payment' 
This  has  been  altered  by  sec  11  of  the  1894  Act.  The  sheriff  may,  on 
the  application  of  a  part  passu  bondholder,  grant  warrant  to  sell  "  il 
in  his  opinion  it  is  reasonable  and  expedient  that  such  sale  should  take 
place,"  and  the  property  is  disencumbered  "  in  the  same  way  and  as  fully 
as  if  the  creditors  therein  were  hy  agreement  carrying  through  said  sale." 
The  defender  in  the  petition  is  the  pari  passu  creditor :  the  debtor  is  not 
called,  as  he  has  no  interest  (unless,  indeed,  the  expenses  of  the  petition 
are  to  he  taken  out  of  the  price).  The  sheriff  may  "  authorise  both  or 
either  of  the  parties  or  some  other  person  to  carry  throi^h  the  sale ; 
and  ...  to  grant  a  conveyance."  But  whatever  may  he  done  in 
that  respect,  the  power  under  which  alone  the  property  can  be  sold, 
as  gainst  the  debtor,  is  that  contained  in  a  bond  on  which  due 
intimation  has  followed  under  sec.  119  of  the  1868  Act.  Sec  11  of 
the  1894  Act  further  provides  that  "the  expenses  of  and  connected 
with  the  sale  "  (which  may  include  the  expenses  of  the  petition,  a.  12) 
"shall  be  payable  preferably  out  of  the  price  .  .  .,  and  the  balance 

■  Nieholim'g  Tra.  v.  IfltmghlM,  ISSl,  16  £.  4B. 
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.  .  .  8h:ill  be  paid  to  the  creditors  in  the  securities  charged  upon  the 
lande  according  to  their  just  rights  and  preferenceB."  But  this  cannot 
possibly  affect  prior  creditors.  The  Act  provides  no  machinery  for 
freeing  the  lands  of  prior  securities,  and  the  holders  of  these  cannot  be 
forced  to  dischai^  their  bonds  except  on  foil  payment. 

As  to  the  combined  operation  of  secB.  8  and  11  of  the  1894  Act, 
BO  that  a^art^wasM  creditor  may  force  the  hand  of  his  co-creditor  and 
at  the  same  time  himself  acquire  the  property  absolutely,  see  pv  527. 

As  to  jurisdiction  and  review,  see  p.  528. 

PETITION  BY  PARI  PASSU  BONDHOLDEK 
The  petition  of  A.,  pursuer,  against  B.,  defender. 
The  above-named  pursuer  submits  to  the  Court  the  condescendence  and 
note  of  plea  in  law  hereto  annexed,  and  prays  the  Court — 

To  giant  warrant  to  sell  All  and  Whole  [description  or  reference'],  and  to 
order  a  sale  of  the  said  subjects,  under  the  power  of  sale  contained  in 
the  bond  and  disposition  in  security  for  the  sum  of  £ 
granted  by  C.  in  favour  of  the  pursuer,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the 
county  of  on  ;  to  fix  the  upset  price;   to 

authorise  the  pursuer  to  carry  through  the  sale ;  upon  payment  or 
consignation  of  the  price  to  authorise  the  pursuer  to  grant  a  con- 
veyance and  diBeucumber  the  said  subjects  of  the  said  security 
and  of  the  pari  pastru  security  held  by  the  defender,  namely,  the 
bond  and  disposition  in  security  for  £  granted  by  the 

said  C  in  favour  of  the  defender,  dated  ,  and  recorded  in 

the  said  division  of  the  register  of  sasines  on  ,  and  that 

in  the  same  way  and  as  fully  as  if  the  pursuer  and  defender  were  by 
agreement  carrying  through  such  sale  ;  to  fix  the  time  and  conditions 
of  sale ;  to  order  that  the  expenses  of  and  connected  with  the  sale 
shall  be  payable  preferably  out  of  the  price,  and  that  the  balance  of 
the  price  [after  payment  of  prior  seourities]  shall  be  paid  to  the 
puiBuer  and  defender  iu  proportion  to  the  amounts  due  to  them 
respectively  under  their  baiA  pari  passu  securities;  and  to  decern; 
and  to  find  the  defender  liable  in  expenses  in  the  event  of  his 
aj^aring  to  oppose  this  application ;  or  to  do  further  or  otherwise 
in  the  premises  as  to  the  Court  may  seem  right. 


1,  The  pursuer  holds  a  bond  and  disposition  in  security  for  £ 
granted  by  C.  in  bis  favour,  dated  ,  and  recorded  in  the  division 

of  the  general  register  of  sasines  for  the  county  of  on 

The  defender  also  holds  a  bond  and  disposition  in  security  for  £ 
granted  by  the  said  C.  iu  his  favour,  dated  ,  and  recorded  ia  the 

said  division  of  the  register  of  sasines  on  The  two  securities 

rank  pari  passu  on  the  subjects  after  mentioned. 
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2.  The  property  subject  to  the  bondB  is  [describe  it  popularly  e.^.]  tfce 
lauded  estate  of  X.  in  the  county  of  ¥.  ,  extending  to  acres 
or  thereabouts,  and  yielding  a  gross  rental  of  £  [or  the 
tenement  No.  10  Young  Street,  Perth,  containing  sixteen  small  honsea,  yield- 
ing a  gross  rental  of  £  and  a  net  rental  of  about  £  , 
or  the  villa  known  as  Craiglea,  No.  Orange  Road,  Edinburgh,  let  ftt 
£         per  annum,  with  a  feu-duty  of  £         ]. 

3.  There  is  no  other  security  on  the  said  subjects  so  far  as  known  to  the 
pursuer  [or,  So  far  as  known  to  the  pursuer,  the  only  other  securities  over  the 
said  subjects  are  (1)  a  bond  for  £  in  favour  of  D.,  ranking  prior  to 
the  B&id  pari pamu  aecixrities,  and  (2)  a  bond  for  £  in  favour  of  E,, 
ranking  after  Baid  securities]. 

4.  The  pursuer  desires  to  sell  the  said  subjects,  but  he  is  unable  to  obtun 
the  defender's  consent  to  a  sale ;  and  accordingly  he  presents  this  petition 
under  sec.  U  of  the  Heritable  Securities  (Scotland)  Act,  1894. 

Plea  ik  Law 

The  pursuer  holding  a  security  ranking  pari  passu  with  the  security  held 
by  the  defender,  and  being  desirous  to  sell  the  property  over  which  these 
securities  extend,  hut  unable  to  obtain  the  defender's  consent,  he  is,  in  terms 
of  sec.  II  of  the  Heritable  Securities  (Scotland)  Act,  1894,  entitled  to  a  decree 
in  terms  of  the  prayer  of  the  petition. 

For  disposition  to  purchaser,  see  p.  332. 

V.  Adjudication 

Prior  to  1894  this  was  the  way  in  which  a  creditor  could  acquire 
an  absolute  title.  It  is  still  competent  But  as  it  takes  ten  years  to 
give  an  absolute  title,  it  will  now  no  doubt  be  little  resorted  to,  in  view 
of  the  more  expeditious  procedure  under  the  1894  Act,  which  is  next 
referred  to. 

VI.  FOBECrX)SURE 

Tliere  are  considerable  differences  between  the  procedure  under  the 
1894  Act  and  the  English  foreclosure,  but  as  we  have  no  separate  term 
"  foreclosure "  is  convenient,  and  sufficiently  marks  what  is  referred  to. 
The  procedure  is : 

Exposure  (after  requisition  and  advertisement  in  the  usual  way)  at 
a  price  not  exceeding  the  amount  due  under  the  bond  and  under  any 
prior  and  pari  passu  securities,  but  not  including  the  expenses  attending 
the  exposure  or  prior  exposures.  This  matter  of  upset  price  is  attended 
with  a  httle  difficulty  in  cases  where  the  exact  amount  of  the  selling 
creditor's  debt  is  open  to  dispute,  and  he  desires  to  become  the  owner. 
If  he  fixes  the  upset  too  low,  it  may  be  bid,  and  he  will  lose  the  property, 
for  of  course  at  this  first  exposure  he  may  not  bid.  If,  on  the  other 
hand,  he  fixes  it  higher,  he  runs  the  risk  of  it  being  found  that  the  price 
exceeds  the  debt,  in  which  ease  the  whole  procedure  is  open  to  challenge 
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as  not  having  been  in  accordance  with  the  statute,  or  at  least  the  surplus 
would  be  payable  to  the  debtor. 

Further,  this  regulation  as  to  upset  price  seems  to  imply  and  neceaei- 
tate  that  the  vhoU  security-subjects  remaining  under  the  bond  shall  be 
dealt  with  together  and  in  one  lot.  The  sections  say  nothing  about  a 
pMt,  and  tbey  do  refer  to  "  a  price,"  which  is  in  marked  contrast  to  the 
1868  Act,  which  expressly  refers  to  exposure  in  whole  or  in  lots.  But 
further,  it  appears  impossible  to  fulfil  the  condition  of  the  1894  Act  as 
to  upset  price  without  exposing  all  at  one  time.  For  if  part  only  be  put 
up,  how  is  it  to  appear  that  the  upset  price  plvs  the  value  of  the  un- 
exposed part  does  not  exceed  the  debt  ? 

It  is  proper  to  refer  to  the  matter  of  advertisement  in  this  connection. 
In  some  of  the  Sheriff  Courts  it  has  been  laid  down  that,  prior  to  the 
petition,  there  must  have  been  six  weeks'  advertisement  at  a  price  not 
exceeding  the  debt.  It  naturally  sometimes  happens  that  in  the  first 
inatence  the  creditor,  being  desirous  of  obtaining  the  best  price,  and 
without  any  reference  to  the  1894  Act  at  all,  exposes  the  aecurity- 
sahjects,  after  six  weeks'  advertisement,  at  a  price  above  the  debt ;  there 
is  no  sale ;  be  then  re-exposes  at  a  price  under  the  debt,  and  after  three 
weeks'  advertisement ;  there  is  again  no  sale ;  whereupon  he  presents  a 
petition  under  sec.  8,  Under  these  circumstances  it  has  been  held  that 
the  advertisement  is  insufficient  in  respect  that  there  has  not  been  six 
weeks'  advertisement  (as  on  an  original  exposure  under  the  1868  Act), 
at  a  price  not  exceeding  the  debt,  in  terms  of  sec.  8  of  the  1894  Act. 

Petition. — Failing  a  sale  the  creditor  presents  a  petition  to  the 
sheriCT  for  a  decree  forfeiting  the  right  of  redemption,  and  declaring  the 
creditor  to  be  absolute  proprietor  at  a  price  named,  i.e.  the  price  at  which 
the  property  was  exposed.  Though  the  sheriff  has  an  option  as  after 
mentioned,  no  reference  is  made  to  this  option  in  the  prayer  of  the 
petition. 

Petition  by  Attorney. — The  case  cited  ^  shews  that  an  attorney  or 
factor  and  commissioner  may  be  entitled  to  present  the  petition  with- 
out a  specific  clause  to  that  effect  in  the  deed  under  which  he  acts. 
But  it  also  reminds  one  that  in  settling  with  two  or  more  constituents 
the  attorney  will  require  to  have  their  joint  consent  to  the  value  as  at 
which  the  property  is  to  be  made  over  to  either  or  any  of  them 
exclusively,  if  that  be  intended. 

Defenders. — The  following  will  be  called:  (1)  the  granter  or  his 
representatives,  (2)  the  proprietors,  and  (3)  all  other  creditors,  whether 
prior,  pari  passu,  or  postponed.  In  order  to  ascertain  who  these  are 
the  search  should  be  brought  down  to  date. 

Remit. — It  is  usual  for  the  sheriff  to  I'emit  to  a  man  of  business 
to  enquire  into  the  facte  and  examine  the  titles,  and  whether  the  pro- 
cedure has  been  r^ular  and  in  terms  of  the  Act. 

>  Dunn  V.  Mmoal't  Tn.,  ISOl,  8  S.  L.  T.  Ho.  285. 
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Decree  may  be  granted  in  terms  of  the  prsyer,  which,  being  recorded, 
disencumbers  the  property  of  all  securities  and  diligences  posterior  to 
the  security  of  the  purchasing  creditor. 

Be-ezposure. — Or,  instead  of  granting  decree,  the  sheriff  may  order 
re-exposure  at  a  price  fixed  by  him ;  the  creditor  may  then  bid  and 
purchase  in  terms  of  the  Act,  and  without  any  authority  to  that  effect 
from  the  sheriff.  If  he  purchases,  he  may  obtain  decree  "  to  the  effect 
foresaid,"  or  be  may  grant  a  disposition  to  himself.  The  ordinary  rules 
as  to  advertising  adjourned  sales  will  apply  to  the  re-exposure  ordered 
by  the  sheriff.  If  there  is  a  re-exposure,  the  creditor  must  bid  and 
purchase  if  he  wishes  to  take  the  property.  He  cannot  adjourn  the  sale 
again  and  ask  decree  from  the  sheriff  as  at  the  last  upset,  i.e,  the  re- 
exposure  upset.  If  he  were  to  make  that  mistake,  the  whole  proceedings 
might  be  abortive,  or  perhaps  the  sheriff  would  again  order  a  re-exposure. 
The  price  at  which  the  creditor  takes  the  property  is  the  price  at  the 
re^xpoeure, — the  sheriff's  upeet  it  there  is  no  other  bidder,  and  the 
creditor's  h^hest  bid  if  there  is  competition  and  he  is  successfuL  As 
between  taking  decree  and  granting  a  disposition  there  is  not  much  to 
cbooBe,  now  that  it  is  decided  that  the  decree  as  much  as  the  disposition 
is  liable  to  ad  valorem  stamp  duty  as  on  a  sala'  The  decree  will 
probably  be  the  cheaper  method.  If  the  disposition  is  granted,  evidence 
of  the  sheriffs  order  for  re-exposure  will  be  preserved  with  the  titles. 
Disposition  or  decree  will  of  course  be  recorded. 

Surplus. — It  will  be  observed  that  sec.  8  directs  that  if,  without 
ordering  any  re-exposure,  the  sheriff  grants  decree  in  terms  of  the 
petition,  the  decree  when  recorded  is  to  clear  the  record  of  posterior 
securities  and  diligences,  without  saying  anything  about  a  certificate  of 
no  surplus  t>eing  recorded.  That  is  right  enough,  for  in  that  case  it  is 
impossible  that  there  could  be  any  surplus,  seeing  that  the  upset  is  not 
to  exceed  the  selling  creditor's  security  and  prior  and  pari  passu 
securities,  and  there  must  have  been  no  bid  or  otherwise  there  would 
have  been  a  sale  and  therefore  no  petition.  But  if  a  re-exposure  is 
ordered,  though  the  upset  will  then  no  doubt  be  reduced,  it  is  im- 
possible to  say  what  may  be  the  result  of  competition :  there  may  be  a 
surplus.  Sec.  9  deals  with  the  case  of  "  a  sale  beii^  carried  through " 
under  sec.  8,  and  provides  for  consignation  of  the  surplus  or  a  certificate 
of  no  surplus,  either  of  which  is  to  clear  the  record ;  and  it  is  not  stated 
expressly  that  this  provision  as  to  the  certificate  is  not  to  extend  to  the 
case  of  a  decree  granted  by  the  sheriff  without  any  re-exposure.  In 
that  event,  however,  the  certificate  appears  to  be  clearly  unnecessaiy 
in  respect  of  the  express  terms  of  sec.  8,  which,  as  already  stated,  are 
conformable  to  the  necessity  of  the  case.^ 

The  perBonal  obligation  of  the  debtor  is  preserved  for  any  nnpaid 

'  IiU.  Jtev.  r.  Tod,  1898,  25  E.  {H.  L.)  »  Kokler,  ScotsmaQ,  29  March  1899  (Lwd 
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balance;  this  includes  the  expenses  of  exposures,  though  these  are  not 
to  be  reckoned  in  Bxing  the  first  upset  under  sec.  8 ;  and  the  sheriff 
"may  award  expenses  or  may  direct  that  the  expenses  be  treated  as 
part  of  the  expenses  of  the  sale "  (s.  12).  If  there  is  no  surplus,  it  is 
immaterial  which  of  these  courses  is  taken  with  the  expenses.  But  if 
there  is  a  surplus,  it  is  better  in  the  creditor's  interest  to  have  them 
treated  as  expenses  of  sale,  rather  than  that  he  should  get  a  formal 
decree  therefor  gainst  the  debtor.  But  even  in  the  latter  case,  it 
appears  not  doubtful  that  the  creditor  can  charge  these  expenses 
upon  the  price  as  gainst  postponed  encumbrances,  as  being  expenses 
properly  incurred  and  secured  under  the  penalty  clause. 

Pari  passu  OreAitOT. — That  this  procedure  is  available  to  a  pari 
passu  creditor  is  express  in  terms  of  sec.  8,  which  refers  to  "  securities 
ranking  pari  passu  with  the  exposer's  security."  But  sees.  8  and  9, 
taken  by  themselves,  contain  nothing  to  clear  the  record  of  the  pari 
passu  bonds.  To  reach  the  effect  of  giving  one  of  the  pari  passu 
creditors  an  absolute  title  to  the  property  free  from  the  other  pari  passu 
bond  or  bonds,  requires  the  force  of  sees.  8,  9,  and  11,  and  two  separate, 
and  partly  concurrent,  petitions  under  sees.  8  and  11  respectively. 
And  even  then,  to  reach  this  result,  it  is  essential  that  the  sherifT  should 
be  willing  in  the  petition  under  sec.  11  (which  would  be  first  presented) 
to  fix,  either  at  once  or  ultimately,  an  upset  price  which  would  comply 
with  the  conditions  of  sec.  8  in  that  respect;  and  further,  it  appears 
necessary  that  under  sec.  11  he  should  not  appoint  anyone  other  than 
the  petitioning  creditor  to  carry  through  the  sala  In  this  case  the 
proper  procedure  appears  to  be  a  disposition  by  the  sellii^  creditor  in 
favour  of  himself  us  purchaser,  and  not  a  decrea  The  difference  is  as 
r^ards  the  clearing  of  the  record  of  the  pari  passu  debt.  Under 
sec.  8  the  decree  has  the  effect  of  clearing  the  record  only  of  postponed 
securities  and  diligences;  and  sec.  11,  which  gives  the  machinery  for 
releasing  the  property  from  the  pari  passu  security,  says  nothing  about 
decrees. 

Stamp. — ^The  decree  or  disposition  requires  the  ordinary  conveyance 
on  sale  stamp  duty.^ 

Title  indefeasible.— Sec  10  of  the  Act  is  in  the  following  terms  :— 

No  purchaser  from  the  creditor  or  other  successor  in  title  iu  the  Janda 
shall  be  under  any  duty  to  inquire  into  the  regularity  of  the  proceedings  under 
which  Buch  creditor  has  acquired  right  to  the  lands  held  under  his  security 
by  virtue  of  the  provisions  contained  herein,  or  be  affected  by  any  irregu- 
larity therein,  without  prejudice  to  any  competent  claim  of  damages  against 
such  creditor. 

On  this  enactment  see  the  oases  noted  below.^    In  the  second  of  these 

'  InJ.  Sn.  V,  Tod,  18B8,  20  B.  (H,  L.)  *  Sutherland  v.  Standard  Aaa.  Co.,  1902, 

29.  *  F.  967  ;  M'Donald  v.    Winiier,  1W3,  10 

S.  L  T.  No.  3G3. 
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it  was  held  to  cover  detects  in  the  schedule  calliog  up  the  loan  and  in 
the  advertisements,  though  these  are  not  "  proceedings  *  b^  virtue  of  the 
provisions  contained  herein  "  in  the  sense  that  they  were  not  introduced 
by  the  statute.  But  it  nas  indicated  that  if  "  something  more  than  an 
irregularity "  were  to  occur,  the  section  might  not  cover  it.  It  gives 
no  protection  to  the  petitioning  creditor  or  anyone  acquiring  from  him 
on  a.  gratuitous  title ;  but  it  would  protect  the  holder  of  a  security 
granted  by  him  after  obtaining  his  decree. 

Jurifldiction, — Sec.  15  reads: 

The  ahariif  of  the  county  in  which  the  lands  held  in  Becurity,  or  part 
thereor,  are  situate,  or  where  lands  are  situate  in  more  couutiea  than  one,  the 
sheriff  of  «ny  of  such  counties,  shall  have  jurisdiction  in  all  cases  instituted 
under  or  in  connection  vitli  this  Act,  whatever  the  value  of  the  lands  may 
be. 

This  is  somewhat  peculiarly  expressed,  seeing  that  lands  which  have 
only  "a  part  thereof"  in  any  county  must  necessarily  be  "situate  in 
more  counties  than  one."  The  former  expression  is  of  course  intended 
to  apply  to  an  undivided  property  lying  across  a  county  boundaiy, 
while  the  latter  is  intended  to  apply  to  two  or  more  separate  properties 
in  different  counties. 

Review. — Sec.  12  provides : 

The  interlocutor  of  the  sheriff  who  pronounces  any  order  or  decree  shall 
be  final  and  not  subject  to  review,  except  (1)  as  to  questions  of  title,  and  (2} 
where  the  principal  sum  due  under  the  heritable  security  exceeds  £1000. 

It  appears  from  this  that  if  the  sheriff-aubstitut*  makes  the  order, 
there  is  no  appeal  to  the  sberiff-depute,  except  in  the  excepted  cases. 

Of  these  excepted  cases  the  first  is  title.  This  would  cover,  e.g., 
questions  as  to  whether  the  petitioner's  security  had  ever  been  duly 
constituted,  whether  it  had  not  been  extinguished,  whether  it  h^  been 
duly  transmitted  to  him,  and  (under  sec.  11)  whether  the  defender's 
security,  instead  of  merely  pari  passu  with,  was  not  really  preferable  to, 
the  pursuer's  security. 

The  second  excepted  case  is  the  £1000  limit.  This  is  principal  only, 
and  as  at  the  date  of  the  petition.  Thus  there  may  be  large  arrears  of 
interest,  bringing  the  total  over  £1000,  or  the  principal  may  originally 
have  been  over  £1000;  but  if  this  principal  be,  at  the  date  of  the 
petition  reduced  to  £1000  or  under,  review  is  excluded.  This  is  really 
an  extraordinary  limit.  In  the  first  place,  it  is  djflicult  to  apply  it  to 
sec  11.  In  that  case  is  it  the  pursuer's  debt,  or  the  defender's  debt,  or 
the  total  of  the  debts  due  to  the  defenders  if  more  than  one,  or  pursuer's 
and  defender's  debts  together,  or  the  appellant's  debt  ?  With  much 
doubt  it  is  suggested  that  the  total  of  the  principal  of  the  pari  passu 
debts  should  be  taken.    But  further,  the  effect  under  sec.  12  is  that  if  the 

'  But  see  tlie  contrary  indicated  in  S^Merland,  supra, 

i:.q.l.!Mj,G00<^IC 


FORECLOSURE   PETITION  529 

property  is  worth  £10,000  and  tlie  principal  of  the  pursuer's  debt  is 
£900,  review  is  excluded ;  whereas  if  the  value  of  the  property  is  £100 
and  the  principal  of  the  pursuer's  debt  £1050,  an  appeal  is  competent. 
That  this  contrast  between  the  "  sum  due  under  the  heritable  security  " 
and  "  the  value  of  the  lands  "  is  quite  in  contemplation,  is  apparent  on  a 
comparison  of  sees.  12  and  15. 

Infbftment. — It  appears  clear  that  the  obtaining  and  recording  of 
the  decree  will  not  give  a  feudalised  title  to  the  property  unless  the 
person  on  whose  behalf  the  extract  is  recorded  already  stands  infeft 
under  the  bond.  Thus  if  A.  obtains  a  bond,  never  records  it,  obtains  a 
decree,  and  records  the  decree,  he  has  not  a  recorded  title  to  the  property. 
This  is  more  apt  to  happen  in  practice  in  the  case  of  trustees,  and 
especially  when  a  trust  title  has  been  completed  to  the  bond,  but 
additional  trustees  have  since  been  assumed  and  their  title  has  not  been 
completed.  Then  all  the  trustees  obtain  a  decree  and  record  it.  Under 
these  circumstances  it  is  submitted  that  the  trustees  cannot  convey  the 
property  unless  at  least  one  of  the  trustees  who  .were  infeft  in  the  bond 
be  surviving  and  acting;  and  further,  that  the  title  requires  to  be 
gruited  by  the  trustee  or  trustees  so  infeft,  as  well,  of  course,  as  by  a 
quorum  of  the  whole  trustees. 

Reference  to  Burdene. — ^The  statutory  form  says,  "but  subject 
always  to  the  burdeps  and  conditions  contained  or  referred  to  in  the 
said  bond  and  disposition  in  security."  This  expressly  contemplates  a 
mere  reference  to  the  bond  for  the  burdens,  though  it  also  contains  only 
a  reference.  This  is  not  in  terms  of  sec.  32  of  the  1874  Act,  which 
requires  that  the  reference  shall  be  to  a  deed  iu  which  the  burdens  "  are 
set  forth  at  full  length."  If  desired  it  is  easy  enough  to  make  the 
prayer  comply  exactly  with  the  1874  Act  by  simply  not  omitting,  but 
repeating  veriatim  in  the  prayer,  that  part  of  the  bond  which  deals 
with  burdens.  But  no  doubt  is  felt  of  the  sufficiency  of  a  mere  reference 
to  the  reference  in  the  bond  without  any  other  or  further  reference. 
For  (1)  this  is  in  terms  authorised  by  the  1894  Act,  and  (2)  on  a  con- 
struction of  sec.  8  of  that  Act  and  the  schedule,  the  view  appears  to  be 
that  the  disposition  in  the  bond  is  the  creditor's  only  disposition,  the 
effect  of  the  decree  being  simply  to  extinguish  the  right  of  redemption 
and  convert  a  redeemable  into  an  irredeemable  title. 

PETITION  BY  BONDHOLDER  TO  ACQUIRE  ABSOLUTE 
PROPERTY 
Id  the  Sheriff  Court  of  the  sherilTdoin  of  at 

The  petition  of  A.,  pursuer,  against  B.,  defender. 
The  above-named  pursuer  submits  to  the  Court  the  condescendence  and 
note  of  plea  in  law  hereto  annexed,  and  prays  the  Court — 

To  find  and  declare  that  the  pursuer,  as  heritable  creditor  under  the  bond 
and  disposition  in  security  aftennentioned,  exposed  the  subjects  under 

34 
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the  said  bond  and  disposition  in  security  to  pubUo  sftle  at  a  price  not 
exceeding  the  amount  due  under  the  said  bond  and  dispoution  in 
security,  excluding  the  expenses  attending  the  exposure  [and  prior 
exposures]  and  failed  to  find  a  purchaser,  and  to  grant  a  decree  against 
the  defender,  finding  and  declaring  that  he  has  forfeited  the  right 
of  redemption  reserved  in  the  bond  and  disposition  in  security  for 
£  granted  by  the  defender  in  favour  of  the  pursuer, 

dated  and  recorded   in   the  division    of    the   general 

register  of  sasines  for  the  county  of  on    <  ,  and  that 

the  said  right  is  extinguished  as  from  and  after  the  date  of  the 
decree  to  follow  hereon,  and  that  the  pursuer  has  right  to  and  is 
vested  in,  as  absolute  proprietor  thereof,  the  following  subjects, 
being  the  subjects  described  in  the  said  bond  and  disposition  in 
security,  namely.  All  and  Whole  [deseriplion  as  in  the  bond,  with 
neeeetary  verbal  alteraitone  otdy,  and  if  necessary  add:  but  subject 
always  to  the  burdens  and  conditions  specified  or  referred  to  in  the 
said  bond  and  disposition  in  security],  and  that  at  the  price  of 
£>  \being  the  last  upset];  and  to  direct  that  the  ezpensee 

incurred  and  to  be  incurred  by  the  pursuer  in  connection  with 
this  application  and  the  proceedings  to  follow  hereon  be  treated  as 
expenses  of  sale,  and  to  decern ;  to  grant  warrant  to  record  the 
decree  to  be  extracted  hereon  in  the  said  division  of  the  register  of 
suines ;  and  to  find  the  defender  liable  in  expenses  in  the  event  of 
his  appearing  to  oppose  this  application ;  or  to  do  further  or  othet^ 
.  wise  in  the  premises  as  to  the  Court  may  seem  right. 

CONDBSOBHOENCK 

1.  The  pursuer  holds  a  bond  and  dispoution  in  security  for  £ 
granted  by  the  defender  in  his  favour,  dated  ,  and  recorded  in  the 
division  of  the  general  register  of  sasines  for  the  county  of  on 
Interest  is  due  on  the  debt  from                .     The  bond  is  produced  herewith. 

2.  The  security  constituted  by  the  bond  consists  of  shops  and  houses  in 

There  is  herewith  produced  an  advertisement  of  the  subjects 
which  giTes  details,  and  reference  is  made  thereto. 

3.  So  far  as  known  to  the  pursuer  there  is  no  other  creditor  secured  on 
the  said  subjects  either  before  or  after  the  pursuer's  bond. 

4.  Tlie  pursuer  called  up  his  bond  on  ,  on  which  date  the  requisite 
statutory  notice  was  given  to  the  defender.  A  copy  of  the  schedule  of 
intimation,  with  notarial  certificate  thereon,  is  produced  herewith. 

6.  Payment  not  having  been  made,  the  statutory  advertisements  were 
given.     A  certificate  by  the  publishers  of  the  newspaper,  dated  , 

is  produced  herewith. 

6.  In  terms  of  the  advertisement  the  security-subjects  were  expoeed  for 
sale  within  on  ,  at  the  upset  price  of  £  ,  which  npset 

did  not  exceed  the  amount  due  under  the  said  security,  exclusive  of  the 
expenses  attending  the  exposure.  No  person  offered  for  the  subjects  and 
the  sale  was  adjourned.  The  articles  of  roup,  with  minute  of  adjournment 
annexed,  are  herewith  produced. 
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7.  Under  the  oironmstanow  above  set  forth  the  punuer  m&kes  the 
preaeiit  applioatioD  in  terms  of  sec.  8  of  the  Heritable  SeouritieB  (Scotlaad) 
Act,  1S94. 

Plsa  in  La.w 

The  punuer  having  exposed  for  sale  under  hia  security  the  subjects  held 
in  eeouritj,  at  a  price  not  exceeding  the  amount  due  under  the  said  Beourity 
(exclusive  of  the  eipenaea  attending  the  exposure),  and  having  failed  to  find  a 
purchaser,  he  is,  iD  terms  of  sec.  8  of  the  Heritable  Securities  (Scotland)  Act, 
1694,  entitled  to  decree  in  terms  of  the  prayer  of  the  petition. 
In  respect  whereof. 

THE  SAMB;  calling  PRIOR  AND  POSTPONED  CREDITORS 
The  petition  of  A.,  purtuer,  against  B.,'  and  also  against  the  following 
persons,  who  are  called  for  their  interest  as  holders  of  securities 
over  the  subjects  referred  to  in  the  prayer  of  this  petition,  namely, 
(1)  C,  (2)  D.,  and  (3)  K,  de/mden. 
The  above-named  pursuer  submits  to  the  Court  the  condescendence  and 
note  of  plea  in  law  hereto  annexed,  and  prays  the  Court — 

To  grant  a  decree  against  the  defender  B.,  finding  [tu  on  p.  629,  to  the 
eottclvding  prayer  for  expentea,  which  mil  run]  and  to  find  anoh 
of  the  defenders  as  may  appear  to  oppose  this  petition  liable  in 
expenses ;  or  to  do  further  or  otherwise  as  to  the  Court  may  seem 
right. 

CONDBBOEKDBNOB 

[Artides  1  and  2<uonp.  S30.} 

3.  So  far  as  known  to  the  pursuer  the  only  creditors  besides  himself 
seoured  over  the  said  subjects  are  the  defenders,  C,  D.,  and  £.,  whose  debts 
tn  as  follows : — 

C. ^1000 

D, 500    , 

K 500 

£2000 

The  fiist  and  second  of  these  are  preferable,  and  the  third  is  postponed,  to 
the  pnisuer's  security. 
4  and 5  [aeon p.  &30]. 

6  [aeon f.  630,  omitting  "which  upset  did  not  exceed,"  etc]. 
7.  At  the  date  of  the  said  exposure  the  amount  due  to  the  pursuer  under 
his  bond  included : 

Principal £1500 

Interest 75 

£1576 
adding  thereto  the  preferable  debts  due  to  the  defenders 

C. ^1000 

D 500 

pvH  a  total  as  at  that  date  of £3076 
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from  which  it  appears  that  the  upset  price  of  £2800  did  not  exceed  the 
amouiit  due  under  the  pursuer's  security  and  prior  securities,  excluuve  of  the 
expeuseB  atteuding  the  exposure. 

8  [7  on;).  531]. 

Plea  in  law  as  ou  p.  531,  inserting  after  "the  said  security"  the  words 
"  and  prior  securities." 

VARIATIONS 

1.  Sale  Br  Debtor. 

Defendert :  Both  debtor  and  new  proprietor;  also  other  creditors,  if  any. 

To  grant  a  decree  against  the  defenders,  finding  and  declaring  that  they 
and  each  of  them  have  forfeited  the  right  of  redemption  reserved  in 
the  bond  and  disposition  iu  security  for  £,  granted  by  the 

defender  B.,  etc.  .  .  .  ;  and  to  find  the  defenders  liable  in  expeosea 
in  the  event  of  their  appearing,  etc. 
Offtideteettdenee. 
Insert  an  additional  article : 

S.  The  defender  C.  acquired  the  subjects  from  the  defender  E.  conform  to 
dispoMtion  dated  ,  and  recorded  in  the  said  division  of  the  general 

register  of  aasines  on 

2.  Debtor  Bankrupt. 

D^enders:  B.  \tlie  debtoT\  and  C,  trustee  on  the  sequestrated  estate  of  the 
said  B.,  conform  to  act  and  warrant  by  the  sheriff  of  ,  dated  at 

on  ;  also  other  creditors,  if  any. 

Prayer  aa  above. 

3.  Debtor  dead  Testate. 

Defenders  :  { 1)  B.  and  C,  the  trustees  of  D.  \the  debtor]  acting  under  his 
trust  disposition  and  settlement  dated  ,  and  registered  ; 

(2)  £.,  the  heir-at-law  of  the  said  D. ;  (3)  F.,  the  widow  of  the  said  D. ;  (4) 
other  creditors,  if  any. 

Prayer. — To  grant  a  decree  against  the  defenders  finding  and  declaring 
that  they  and  each  of  them,  and  the  estate  and  representatives  of  the  said  D., 
have  forfeited  the  right  of  redemption  reserved  in  the  bond  and  disposition  in 
security  for  £  granted  by  the  said  D.,  etc 

Condescendmce. — Insert  additional  article — 

1  The  said  D.  died  on  The  defenders  B.  and  C.  are  his  testa- 

mentary trustees.  [If  it  be  the  case,  add :  They  have  made  up  their  title  to 
the  subjects  After  mentioned,  conform  to  notarial  instrument  recorded  in  the 
said  division  of  the  register  of  sasines  on  .]     'Ilie  defendeis  E.  and 

F.  are  the  heir-at-law  and  widow  respectively  of  the  said  D. 

4.  Debtor  dead  Intestate. 

Defendert:  (1)  B.,  the  heir-at-law  of  C.  [the  debtor],  (2)  D.,  the  widow  of 
the  said  C,  (3)  E.,  his  executor,  and  (4)  other  creditors,  if  any. 
frayer  as  in  preceding  variation. 
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anal  article  :— 2.  The  said  C.  died  on 
it-l&w  [and  if  ilm  ecue,  add :  and  he  hoe  made  u 
r  mentioned,  conform  to  extract  decree  of  apeoit 
riff  of  ,  dated  ,  and  recorded  in  th 

of  sasinee  on  ].    The  defender  D.  ia  tfa 

lefender  E.  is  his  executor,  conform  to 
bolder  in  hia  own  bvour,  see  p.  332. 
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BONDS  OF  CORROBORATION 


The  circumBtaDces   under   which    honds    of    conoboratioa    are    moet 
commonly  granted  are : 

1.  When  the  original  obligant  is  dead,  aod  the  obligation  of  his 
succrasors,  generally  his  heir  or  I^eitee  succeeding  to  the  special  property 
charged  with  the  deht,  is  to  be  given.  The  deceased  debtor's  general 
representatives  will  probably  require  a  dischai^  of  his  personal  obliga- 
tion. They  are  not  in  safety  to  distribute  his  estate  without  a  discharge. 
But  the  course  of  action  between  the  creditor  and  the  successc^r  in 
the  property  may  be  such  as  to  free  the  general  representatives.^ 

2.  When  the  original  obligant  has  ceased  to  be  proprietor,  and  the 
obligation  of  his  disponee  is  to  be  given.  Both  of  these  cases  are 
affected  by  sec  47  of  the  1874  Act,- which  is  dealt  with  below. 

3.  When  the  original  obligant  is  an  individual,  and  a  firm  is  sub- 
sequently formed,  or  when  there  is  a  change  in  the  constitution  of  the 
obliging  firm.  As  to  whether  the  new  firm  m^ht  not  be  liable  without 
any  bond  of  corroboration,  see  p.  93.  This  case  may  be  only  a  special 
instance  of  case  2. 

4.  When  the  septennial  limitation  of  cautionary  obligations  would 
otherwise  shortly  take  effect.  As  to  the  operation  of  the  septennial 
limitation  with  reference  to  bonds  of  corroboration,  see  the  cases  noted.' 
It  appears  clear  that  if  both  principal  and  cautioner  sign  the  bond  of 
corroboration,  the  limitation  will  operate,  and  even  though  there  are 
separate  deeds  if  they  mutually  refer  to  each  other. 

The  foregoing  are  all  cases  in  which  nothii^  more  is  required  than 
a  mere  corroborative  personal  obligation,  without  any  new  constitution 
of  the  security,  if  any,  whether  over  heritable  or  moveable  estate  or 
both.  But  in  the  following  cases  it  is,  in  addition,  necessary  to  have  a 
new  constitution  of  the  security : — 

6.  When  there  is  any  defect  in,  or  doubt  as  to  the  validity  of,  the 

'  Mags,  of  St  A-ndreua  v.   ForUt,   1693,  '  TaM  t.  WUton,  ISSS,  16  8.  221 ;  JTox- 

81  8.  L.  B.  22G  ;  H.  ABrdm,   tic,  Co.   v.       teOh  v,  PaUuon,  1841,  4  D,  ISl. 
JTStan'i  c.b.,  1803,  21  B.  90. 
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original  real  security;  or  even  it  may  be  in  the  personal  obligatioos 
contained  in  the  original  deed. 

6.  When  interoHt  is  in  arrear  and  is  to  be  accumulated  with 
prindpaL 

7.  When  the  obligations  as  appearing  on  the  face  of  the  bond  are 
to  be  increased,  e.g.  if  three  ^mt  cen*.  interest  is  in  the  original  security, 
and  it  is  to  be  raised  to  four  per  cent. 

8.  When  on  the  occasion  of  a  further  loan  being  given  over  additional 
security-subjects,  or  under  other  circumstances,  it  is  deeired  to  have  a 
catholic  security  for  ioth  loans  over  both  properties. 

9.  When  a  heritable  security  has  been  in  force  for  nearly  forty  years 
without  having  been  in  any  way  dealt  with  on  the  record,  which,  it  goes 
without  saying,  is  not  common.  Under  these  circumstances  the  results 
may  be  twofold,  namely,  (1)  the  obligant  is  in  all  probability  dead  and 
his  estate  distributed,  and  (2)  there  is  at  least  the  possibility  of  some 
one  dealing  with  the  property  in  reliance  on  a  forty  years'  search,  which 
soon  would  not  disclose  the  bond.  Accordingly,  it  will  be  proper  to 
take  a  bond  of  corroboration  and  disposition  in  security.  This  case, 
however,  differs  entirely  from  Nos.  5  to  8,  the  difference  being  that 
under  them  additional  money  is  to  be  secured  on  the  lands,  or  at  least  an 
additional  or  better  security  is  to  be  obtained,  while  in  this  case  all  that 
is  wanted  is  a  mere  notice  on  the  record  to  save  possible  misunderstand- 
ing on  the  part  of  third  parties. 

Accordingly  in  Nos.  5  to  8  it  is  hardly  necessary  to  point  out  that 
clear  property  and  personal  searches  must  be  obtained  covering  the 
recording  of  the  corroborative  deed. 

Ultra  vires  obligation. — An  ordinary  company  formed  for  the  pur- 
pose of  building,  or  lending  on  the  security  of  heritable  property,  has  no 
power  to  guarantee  prior  securities  affecting  properties  in  which  it  has 
a  postponed  interest,  whether  the  attempted  guarantee  extend  to  principal^ 
or  to  interest  only,'  and  even  though  some  consideration,  e.g.,  time  and 
power  of  management,  be  obtained  in  exchange.  Of  course  this  will 
depend  on  the  company's  constitution,  but  the  cases  cited  shew  that  the 
transaction  will  not  be  saved  by  a  power  te  lend  on  postponed  securities, 
or  to  do  acts  incidental  to  building  and  lending  on  heritable  security, 
nor  by  the  fact  that  the  company  might  competently  have  taten  over 
the  prior  security  in  question. 

Section  47  of  1OT4  Act. — "  Subject  to  the  limitation  hereinbefore 
provided  as  to  the  liability  of  an  heir  for  the  debts  of  his  ancestor  <"  an 
heritable  security  for  money  "■,  duly  constituted  upon  an  estate  in  land  •", 
shall,  t«^ther  with  any  personal  obligation  to  pay  principal,  interest, 
and  penalty,  contained  in  the  deed  or  instrument  whereby  the  security 
is  constituted  '*',  transmit "'  gainst  any  person  taking  such  estate  *", 

'  SMdr*  Tn.  T.  So*.  Prop.  InvetL  Soe.,  ^  Life  A$meuUion  v.  QtU.  Str.  Ste.  Oo., 

1884,  12  E.  (H.  L.)  1*.  1886,  13  R.  760. 
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by  suocessioD,  gift,  or  bequest,  or  by  conveyance  when  "^  an  ^reemeat 
to  [bat  effect  '^'  appears  "*  in  gremio  of  the  conveyance,  and  shall  be  a 
burden  upon  hie  title  in  the  game  manner  as  it  was  upon  that  of  his  ancestor 
or  author,  without  the  necesaity  of  a  bond  of  corroboration  or  other  deed 
or  procedure,  and  the  personal  obligation  may  be  enforced  against  such 
person  by  summary  diligence  or  otherwise  in  the  same  manner  ua 
gainst  the  original  debtor.  A  warrant  to  chaise  may  be  apphed  for 
and  validly  granted  in  the  bill  chamber  or  in  a  shenff  court  in  the  form 
set  forth  in  Sch.  E.  hereto  annexed  or  in  a  similar  form,  and  all 
diligence  may  thereafter  proceed  against  the  party  in  common  form.  A 
dischai^e  of  the  personal  obligation  of  the  original  or  any  subseqaent 
debtor,  whether  granted  before  or  after  the  commencement  of  this  Act, 
shall  not,  where  the  debt  still  exists,  prejudice  the  security  on  the 
estate  or  the  obligation  as  hereby  made  transmissible  gainst  the  existing 
proprietor." 

(1)  Quanium  lucratus. — The  opening  words  of  the  section  refer  to 
sec.  12,  which,  inter  alia,  enacts, 

An  beir  shall  not  be  liable  for  the  debts  of  big  ancestor  beyond  the  value  of 
the  estate  of  auch  anceetor  to  which  he  succeeds. 

A  universal  legatee  has  the  benefit  of  this  restriction,'  and  fiom  the 
same  case  it  would  appear  to  extend  to  everyone  who  takes  on  death 
whether  by  operation  of  law  or  by  deed.  This  is  a  strong  reason  against 
resting  satisfied  with  the  statutory  liability  in  the  case  of  anyone 
except  an  iitier  vivos  disponee  (and  even  to  that  there  are  exceptions,  as 
stated  below).  For  it  is  obvious  that  troublesome  questions  may  arise 
as  to  the  extent  to  which  the  successor  has  truly  been  luerattis;  and 
indeed  it  is  difficult  to  see  how  summary  diligence  is  practically  safe  to 
proceed  at  oil  on  a  liability  clogged  with  an  indeterminate  condition  of 
this  kind.  Under  these  circumstances  a  bond  of  corroboration  should 
be  taken,  or  at  least  an  admission  by  the  successor,  addressed  to  the 
creditor,  that  be  has  been  Incratus  to  an  extent  beyond  the  creditor's 
bond  and  all  if  any  prior  and  pari  passu  charges. 

(2)  "  Security  for  Money." — Therefore  in  the  case  of  obligations  ad 
fadum  prcestandum  it  appears  that  there  must  be  a  bond  of  corroboration. 

(3)  "Estate  in  Land." — Therefore  when  the  security  is  personal 
property  (other  than  other  heritable  securities  and  real  burdens), 
there  most  be  a  bond  of  corroboration. 

(4)  "  WTierebp  the  security  is  coTisiitvied." — One  would  have  expected 
this  to  run  "  to  pay  the  principal  interest  and  penalty  thereby  secured." 
But  as  the  section  stands  it  seems  to  follow  that  it  operates  to  impose 
personal  liability  only  when  the  personal  obligation  is  contained  in  the 
deed  which  creates  the  security.  This  is  often  not  the  case,  and  when  . 
not,  a  bond  of  corroboration  is  necessary. 

■   Wekh't  Ext.  v.  Edinivrgh  Lift  An.  Co.,  1888,  28  K.  772. 
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(5)  "  Transmit." — Notwithstanding  this  word  the  teetator's  estate  or 
the  disponer  is  not  liberated.  Not  only  ho,  but  in  bis  bankruptcy  the 
creditor  is  entitled  to  rank  without  deducting  the  security,  as  the 
property  does  not  remain  estate  of  the  bankrupt.'  It  seems  quite  clear 
that  lihe  successor  is  never  liable  unless  his  ancestor  was,  e.g.  if  the 
ancestor  was  a  disponee  without  a  sufficient  ^reement,  or  &  married 
woman  who  joined  with  her  husband  in  burdening  her  property  for  his 
debt,  or  any  ol^er  granter  of  a  cautionary  security — in  all  these  cases 
it  appears  clear  that  the  section  does  not  apply  bo  the  heir  who  succeeds 
to  the  property,  even  though  the  obligation  be  contained  in  the  deed 
"  whereby  the  security  is  constituted." 

(6)  "  Taking  suck  eetate." — ^This  raises  the  question  of  the  position  of 
parties  who  take  less  than  the  whole  security  subjects,  e.g.  (1)  a  partial 
legatee,  or  (2)  joint  pro  indiviso  legatees  or  even  disponees.  No  question 
can  arise  as  to  the  heritable  security,  for,  of  course,  every  part  of  the 
property  is  burdened  with  the  whole  debt,  and  the  part  of  the  section 
which  says  that  the  heritable  security  shall  transmit  appears  to  be 
superfluous.  But  what  about  the  personal  obligation  in  these  two 
cases  I  Is  a  legatee  of  part  of  the  property  personally  liable  under 
the  Act  for  the  whole  debt  (even  assuming  that  the  value  of  his  part 
exceeds  the  whole  debt)  or  for  any  part  of  it?  It  would  rather 
appear  that  be  is  not,  as  not  having  taken  "  such  estate."  Then  are 
pro  indivi^  legatees  or  (when  the  in  gremio  ^reement  is  silent  on 
the  point)  pro  indiviso  disponees  liable  jointly  and  severally  or  only 
jointly  ?  It  is  thought  that  they  are  not  jointly  and  severally  liable. 
These  again  are  cases  in  which  a  bond  of  corroboration  should  still  be 
required. 

(7)  "  When  an  agreement"  etc. — There  seems  little  doubt  that  the 
agreement  is  intended  to  be  required  only  in  the  case  of  conveyances. 
Bnt  this  is  not  quite  workable,  for  "gifts"  of  heritable  property  con 
hardly  be  carried  out  without  a  conveyance  by  the  donor  or  by  some 
one  by  bis  direction ;  and  if  the  distinction  be  between  onerous  and 
gratuitous  conveyances,  it  is  obvious  that  a  transaction  which  imports 
an  obligation  by  the  disponee  to  relieve  the  disponer  of  a  debt,  while  it 
may  he  a  benefit  to  the  disponee,  is  still  not  entirely  gratuitous.  "  Be- 
queste  "  also  may  be  carried  out  by  general  or  even  special  dispositions. 
■Whenever,  therefore,  the  new  proprietor's  title  is  by  deed,  a  bond  of 
corroboration  should  be  required  unless  the  deed  contain  a  satisfactory 
agreement 

(8)  "  Agreement  to  thai  effed,"  i.e.,  for  the  transmission  of  the  obliga- 
tion and  security,  though,  as  the  latter  transmits  of  necessity,  it  is 
strictly  sufficient  that  the  "  t^reement "  refer  to  the  obligation.^  But  a 
clause  declaring  that  the  property  is  disponed  under  burden  of  a  bond 

■  OtAwmfy  ^  Olatgow  t.  FwOT*  3V„         ■  lynghi't  Tn.  t.  M'Larm,  18B1, 18  B. 
1882,  S  B.  SiS.  Ml. 
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ifi  not  sn  agreement  in  the  sense  of  this  section/  nor  (so  it  haa  been 
decided  ^)  is  a  clause  of  that  kind  coupled  with  an  undert^ii:^  hj  the 
disponee  to  relieve  the  diaponer  of  the  debt  Note  that  the  former  of 
these  daiisea  by  itself  alone  does  not  even  as  between  disponei  and 
disponee  create  an  obl%ation  of  relief  hj  the  disponee ;  it  merely  saves 
the  disponer  from  being  liable  under  his  warrandice.  Carriek's  judgment 
is  in  confonnitj  with  old  and  modem  cases,*  where  no  statutory  aid  was 
present,  but  the  statute  must  have  some  force,  and  in  order  to  create 
liability  to  the  creditor  it  cannot  under  the  Act  be  necessary  to  insert 
clauses  which  would  have  produced  that  etTect  even  without  the  Act, 
for  whiph  reason  it  is  thought  that  Carrick's  case  requires  reconsidera- 
tion, and  probably  the  Act  should  be  allowed  the  effect  of  makit^  the 
disponee  liable  to  the  creditor  in  all  cases  in  which  it  is  clear  that  he 
becomes  liable  to  the  disponer.  Indeed,  there  may  be  a  separate 
question  whether  that  is  not  the  effect  at  any  rate  and  even  without 
the  aid  of  the  Act  For  assuming  that  the  disponer  is  liable  to  the 
creditor,  an  asset  of  the  disponer's  estate  is  his  r^ht  of  indemnity 
i^ainst  the  disponee,  and  that  may  be  made  available  at  the  instance  of 
the  creditor,  though  there  may  be  complications  in  the  disponer's 
bankruptcy.  But,  of  course,  this  is  a  different  kind  of  liability  from 
what  is  contemplated  under  the  section,  viz.,  liability  under  the  bond 
and  enforceable  by  summary  diligence.  It  is  not  a  solemnity  that 
the  disponee  shall  sign  the  deed  containing  the  agreement,  but  certainly 
he  ought  to  doBO,  for  otherwise  great  trouble  and  risk  may  be  incurred  ' 
if  he  disputes  having  ever  consented  to  become  bound.*  When  he  has 
not  signed  the  deed  a  bond  of  corroboration  should  be  required,  or  at 
any  rate  an  admission  of  liability  which  may,  e.g.,  be  made  a  clause  in 
any  memorandum  stating  terms  for  the  continuance  of  the  loan,  which 
in  that  case  will  be  signed  by  the  proprietor  himself,  and  attested. 

It  is  not  necessary  that  the  creditor  should  know  of  the  agreement, 
much  less  sign  it* 

Forms, — The  form  of  clause  of  ^reement  which  is  recommended 
will  be  found  on  p.  326  and  forms  of  minutes  for  summary  diligence 
on  p.  41.  But  having  r^ard  to  the  exact  terms  of  s.  47,  it  seems  clear 
that  the  form  on  pi  326  gives  much  more  than  can  be  r^rded  as 
essential  It  is  to  be  observed  that  the  section  says  that  if  a  certain 
agreement  be  inserted,  then  not  only  shall  it  have  effect,  but  also 
certain  other  things  shall  follow.  Thiis  under  a  clause  like  the  following 
after  the  exception  from  the  warrandice, 

and  the  said  K  by  his  aigoature  hereto  agrees  that  the  said  heritable  security 

>  Bitelut  OMd  Stiuroek  v.  DuUatur  Famng  JCnd  t.  Lamond,  18G7,  IB  D.  286 ;  Send*r- 

Co.,  1S81,  B  a.  S68.  tony.  SiMt,  18BI,  22  B.  GI. 

'  Carriei,  tU.  t.  Badger,    WaU  ii  Paul,  '  SkielU,  AppeL,  1B02,   10  S.  L.  T.  No. 

18S1,  S  H.  242 ;  doubted  in  Wright,  ti^ra.  7B. 

•  Kippen  t.  SUwart,  1862,  li  D.  633 ;  *  Wrighl,  mpra. 


j,t.zed,,G00<^lc 


BT  HBIBS  AND  DISF0KEE3  639 

Bh&ll,  together  with  the  personal  obligation  to  pay  priaoip&l,  interest,  &nd 
penalty  contained  in  the  said  bond  and  disposition  in  security  transmit 
t  him. 


it  cannot  be  disputed  that  this  would  be  a  good  ^reement,  as  the  terms 
of  the  section  would  make  the  disponee  personally  liable  to  the  creditor, 
and  to  relieve  the  disponer,  and  subject  to  summary  diligenca 

(9)  "  Appears  in  gremio." — It  would  seem  that  it  ia  enoi^h  that  the 
agreement  is  referred  to,  and  that  it  need  not  necesaarily  be  contained, 
in  the  conveyance. 

BOKD  OF  CORROBORATION  BY  AN  HEIR 

I,  A.,  ooDsidering  that  I  am  now  the  proprietor  of  the  lands  and  estate  of 
X.  in  the  county  of  Perth,  having  succeeded  thereto  as  heir  to  my  fother,  Y. : 
That  the  SEud  estate  is  burdened  with  a  bond  and  disposition  in  security  for 
the  sum  of  £1000,  granted  by  the  said  Y.  in  favour  of  Z.,  dated  , 

and  recorded  in  the  division  of  the  general  register  of  sasines  for  the  county 
of  Perth  on  :  That  the  stud  bond  and  disposition  in  security  still 

remains  in  force,  and  is  now  held  by  B. ;  and  that  I  have  been  requested  and 
have  agreed  to  grant  these  presents:  Therefore,  without  prejudice  to  the 
nXA  bond  and  disposition  in  security,  but  in  corroboration  thereof  et  acatmu- 
lando  jura  juribui,  I  bind  myself  and  my  heirs,  executors,  and  representatives 
whomsoever,  without  the  necessity  of  discussing  them  in  their  order,  to  repay 
the  Bud  sum  of  £1000  to  the  said  B.,  and  hie  executors  or  assignees  whom- 
soever, at  the  term  of  next  [iiiaiB  yea,r\  within  [place  of  payment^ 
with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure,  and  the  interest 
of  the  stud  principal  sum  at  the  rato  of  per  centum  per  annum  from  the 
term  of  last  \inieri  year^  to  the  said  torm  of  payment,  and  half- 
yearly,  tormly,  and  proportionally  thereafter  during  the  not-payment  of  the 
said  principal  sum,  and  that  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first  tonn's  payment  of  the  aud 
interest  at  the  term  of  next  for  the  half-year  preceding  that  date, 
and  the  next  term's  payment  thereof  at  following,  and  so  forth 
half-yearly,  tennly,  and  proportionally  thereafter  during  the  nonpayment  of  the 
prinoipalsum,  with  a  fifth  part  more  of  the  interest  due  at  each  torm  of  liquidato 
penalty  in  ease  of  failure  in  the  punctual  payment  thereof  \If  desired,  ineert 
fire  inaurcmee  dauee  tu  on  p.  430,  altering  the  expreeewn  "after  ditrponed"]: 
And  I  oblige  myself  for  the  expenses  of  assigning  and  discharging  the 
Mid  bond  and  dispoution  in  security  and  these  presents :  And  I  consent  to 
regisbvUon  for  preservation  and  execution. — In  witness  whereof. 

NoTB. — The  heir's  title  should  be  delivered  if  the  titles  generally  were 
delivered  when  the  loan  was  granted.  Stamp,  5/-. 

BY  A  DISPONEE 

I,  A.,  considering  that  1  am  now  proprietor  of  the  house  10  Sylvem  Place, 
Edinburgh,  which  is  burdened  with  a  bond  and  disposition  in  security  for  the 
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sum  of  £1000,  granted  b;  X.,  then  the  proprietor  of  the  said  Bubjecte,  in 
favour  of  Y.,  dated  ,  and  recorded  ia  the  divisioo  of   the  general 

re^ster  of  saainea  for  the  county  of  Edinburgh  on  :  That  when  I  pur- 

chased the  said  subjects  I  agreed  to  take  over  the  said  bond  and  diBposition  io 
security,  and  to  relieve  the  said  X.  thereof  :  That  the  said  bond  and  diapoBition 
in  security  atill  remains  in  force,  and  is  now  held  by  B.,  and  that  I  have  been 
requested  and  have  agreed  to  grant  these  presents :  Therefore  [conlinttt  as  on 
p.  539], 

NoTB. — Aa  to  delivery  of  title,  see  eitpra.  Stamp,  5/-. 

BY  A  FIRM 

We,   A.   &  B.,   grocers  and  wine  merchants  carrying  on  busineBS    at 
1  and  3  BuchanaQ  Street,  Leith,  and  A.,  residing  at  ,  and  B., 

residing  at  ,  the  individual  partners  of  said  firm,  as  such  partners  and 

aa  individuals :  Gonaidering  that  the  said  business  was  until  recently  carried 
on  by  me  the  said  A.,  by  myself  alone,  and  that  I  granted  a  bond  and  disposi- 
tion in  security  for  the  sum  of  £1000  in  favour  of  0.  over  the  said  subjects 
1  and  2  Buchanan  Street,  Leith,  which  bond  and  disposition  in  security  is  . 
dated  ,  and  recorded  in  the  division  of  the  general  register  of  Basines 

for  the  county  of  Edinburgh  on  :  That  the  said  business  is  now 

carried  on  by  us  in  partnership,  and  that  we  have  been  requested  and  have 
t^eed  to  grant  these  presents :  Therefore  we,  the  said  A.'  &  B.,  as  a  firm 
and  we,  the  said  A.  and  B.,  the  sole  partners  thereof,  as  such  partners,  and 
also  personally  and  individually,  bind  ourselves  jointly  and  severally,  and  the 
heirs,  executors,  and  representatives  whomsoever  of  us  the  said  A.  and  B. 
respectively,  all  jointly  and  severally,  and  without  the  necessity  of  discussing 
them  in  their  order,  to  repay  the  said  sum  of  £1000  to  the  sud  C,  his 
executors,  or  assignees  whomsoever,  at  the  term  of  [eoTUinve  at  on  p.  539], 

NoTS. — As  to  delivery  of  title,  the  note  on  p.  539  will  apply,  if  in  this 
case  there  has  been  any  new  title. 

TO  ACCUMULATE  INTEREST 
I,  A.,  considering  that  I  am  indebted  to  B.  in   the  sum  of  £1000  of 
principal,   under  bond  and  disposition   in  security,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 
Edinburgh  on  ,  granted  by  me  in  his  favour  over  the  subjects  here- 

inafter disponed,  and  that  interest  is  in  arrear  thereon  since  the  term  of 
,  which   interest  as  at  the  term  of  last  [inmrt   year]- 

amounts  to  the  sum  of  £100,  making  a  cumuZo  debt  of  £1100  as  at  the  said 
term  of  last,  and  that  1  iiave  been  requested  and  have  agreed  to 

giant  these  presents :  Therefore  I  bind  myself  and  my  heirs,  executors,  and 
representatives  whomsoever,  without  the  necessity  of  discusung  them  in  their 
order,  to  pay  the  said  sum  of  £1100  (hereinafter  referred  to  as  the  "prin<upBl 
sum ")  [compute  personal  oUigaliont  as  on  p.  539] :  And  in  security  of  th« 
personal  obligations  before  written,  I  dispone  to  and  in  fovour  of  the  said  B. 
and  his  foresaids,  heritably  but  redeemably  as  after  mentioned,  yet  irredeemably 
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in  the  event  of  a  sale  by  virtue  hereof,  All  and  Whole  [imert  subjects  and 
bftrdenn,  \f  any] :  And  that  in  real  security  to  the  said  B.  and  his  foresaids  of 
the  whole  aums  of  money  above  written,  principal,  interest,  and  penalties  [and 
premiums  of  insurance] ;  And  I  assign  the  rents :  And  I  assign  the  writs :  And 
I  grant  warrandice  :  And  I  reserve  power  of  redemption  :  And  I  oblige  myself 
for  the  eipeases  of  assigning  and  discharging  this  security  :  And  on  defa\ilt  in 
payment  I  grant  power  of  sale :  And  I  consent  to  registration  for  preservation 
and  execution.— In  witness  whereof.  Stamp,  5/6. 

To  Constitute  Catholic  Secuhity 

The  case  suppoBed  is  this: — B.  holds  a  bond  by  A.  for  £1000 
over  the  estate  of  X.  He  ie  now  asked  to  grant  another  loan  of 
£1000  to  A.  over  (1)  the  estate  of  X.,  and  (2)  the  estate  of  Y. 
Under  such  circumstances  it  may  be  a  proper  and  natural  stipulation 
that  B,  shall  receive  the  security  ot  Y,  for  both  loans,  which  otherwise 
he  would  not  have.  Strictly,  this  is  a  case  where  what  is  needed  is  a 
disposition  of  the  estate  of  Y.  in  security  of  the  first  £1000,  and 
not  any  corroborative  obligation  at  all.  But  it  will  be  as  convenient, 
and  will  not  increase  stamp  duty,  to  take  the  deed  in  the  following  forms. 

In  these  forms  the  circumstances  have  been  figured  as  a  little 
more  involved,  and  somewhat  more  nearly  repreaenting  what  might 
probably  happen  in  practice,  than  in  the  bare  statement  above. 

The  second  of  these  cases  is  somewhat  different  in  circumstances, 
as  no  new  money  is  being  lent. 

BOND  OF  CORROBORATION  AND  DISPOSITION  IN  SECURITY 
FOR  OLD  AND  NEW  LOANS  OVER  EXTENDED  PREMISES 
I,  A.,  considering  that  I  am  already  indebted  to  B.  in  the  sum  of  £1000, 
conform  to  bond  and  disposition  in  security,  dated  ,  and  recorded 

in  the  divisiou  of  the  general  register  of  sasines  for  the  county  of  Aberdeen 
on  ,  granted   by  me   in    hia  favour  over  my  buainess  premises  in 

High  Street,  Peterhead  :  That  in  order  to  extend  my  premises  I  have  acquired 
certain  adjoining  subjects,  and  the  whole  are  now  possessed  by  me  as  one 
property  for  the  purposes  of  my  business  :  That  I  have  applied  to  the  said  B. 
for  an  additional  loan  of  X500,  and  that  he  has  agreed  to  grant  it  on  condi- 
tion of  these  presents  being  executed ;  and  that  I  have  received  the  said 
additional  loan  of  £500,  of  which  I  hereby  acknowledge  the  receipt,  so  that 
the  whole  debt  due  by  me  to  the  said  K  is  now  £1500:  Therefore  [eonlimi^ 
M  oti  p.  539,  irueriing  £1500  as  the  principal,  and  then  insert  disposition  in 
teaaity  of  the  tvltole  property,  and  conclude  as  above].  Stamp,  12/6. 

BOND    OF    CORROBORATION    AND    DISPOSITION    IN    SECURITY 
FOR  TWO  OLD   LOANS   OVER  SEPARATE  PARTS   OF  SAME 
TENEMENT,    BONDS    AND    OWNERSHIP    NOW   BOTH    CON- 
SOLIDATED 
I,  A.,  considering  that  I  am  now  proprietor  of  the  tenement  known  as 

Nos.  1,  2,  and  3  Crown  Street,  Dalkeith,  as  more  particularly  hereinafter 


j,t.zed_,CjOO<^IC 


542  BONDS  OF  CORROBORATION 

defloribed :  That  I  aoquired  the  ground  flat  of  the  eubjeots  from  X.,  and  the 
two  upper  fl&to  from  Y. ;  That  the  ground  flat  ia  burdened  with  a  bond  and 
diapoeition  in  security  for  £300  granted  by  the  said  X.  in  favour  of  B., 
dated  ,  and  recorded  in   the  division  of  the  general  register  of 

lasinea  for  the  county  of  Edinburgh  on  ,  and  the  two  upper  flats 

are  burdened  with  a  bond  and  disposition  in  security  for  ^£200  granted  by  ^e 
said  T.  in  favour  of  Z.,  dated  ,  and  recorded  in  the  stud  division  of 

the  genera]  register  of  saaines  on  :  That  when  I  purchased  the  said 

respectire  parts  of  the  said  subjects  I  agreed  to  take  over  the  said  bonds  and 
dispositions  in  security :  That  the  said  bonds  and  dispositions  in  security  are 
stiU  in  force,  and  are  now  both  held  by  B.,  making  a  total  debt  of  £600  due 
by  me  to  him  :  And  now  seeing  that  for  the  greater  security  of  the  said  B.  I 
have  been  requested  and  have  agreed  to  grant  these  presents:  Therefore. 
[cotiHnue  at  tm  p.  539,  inserting  £600  at  the  prindpal,  and  then  inaert  die- 
potition  in  teeurity  of  ichdle  property,  ami  conclude  won  p.  641]. 

Stamps. — 1.  When  a  corroborative  obligation  or  security  or  addi- 
tional security,  or  all  of  them,  for  an  old  debt  are  incorporated  in  a 
bond  for  a  further  loan,  there  is  only  the  one  stamp,  viz.,  mortgage  duty 
at  2b.  6d.  per  cent,  on  the  new  money.^ 

2.  When  a  corroborative  oblation  or  eecurity  or  additional  security, 
or  all  of  them,  for  an  existing  debt  are  incorporated  in  an  ass^nstion 
of  the  debt,  there  is  only  the  one  stamp,  viz.,  the  transfer  duty  at  6d. 
per  cent} 

3.  An  ^reement  in  gremio  in  terms  of  sec.  47  of  the  1874  Act 
attracts  no  duty. 

4  With  these  exceptions  the  stamp  on  a  corroborative  oblation  or 
security  or  additional  security,  or  all  of  them,  if  contained  in  one  deed,  is 
6d.  per  cent,,  with  a  maximum  of  lOs.*  This  is  on  the  assumption  that 
the  principal  security  bears  miortj^age  duty. 

5.  Thov^h  interest  be  capitalised  in  the  corroborative  deed,  that  does 
not  attract  morl^^e  duty  on  that  part  of  the  new  obligation  or  security. 

Ex.  Bond  £1000 :  £100  interest  capitalised  and  bond  oC  corroboration 
for  £1100:    stamp,  58.  6d.     Bond  £10,000:  £1000  interest  capitahaed 
and  bond  of  corroboration  for  £11,000:  stamp,  10s. 
>  Sump  Act,  ISei,  t.  87  (S).  *  Revenne  Act,  1903,  3  Edw.  TIL,  e.  48,  s.  7. 
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ASSIGNATIONS  OF  HERITABLE  SECURITIES 

AssiQHATiONS  of  heritable  securities  are  taken  under  many  different  cir- 
cumfitances.  The  main  distinguiahing  feature  is  accordii^  as  they 
are,  or  are  not,  arranged  through  the  dthtor.  If  they  are,  then  they 
tmly  represent  new  loans  to  him,  the  method  of  assignation  being 
adopted  for  certain  advantt^ee  which  it  posaesseB  over  the  other 
method,  namely,  dischai^iing  the  old  securil^  and  grantii^  a  new  one. 
These  advantages  are : 

1.  The  old  ranking  ia  retained. 

2.  The  present  proprietor  may  hold  in  trust  or  may  be  otherwise 
incapable  of  constituting  securities,  which,  however,  is  no  objection  to 
the  arranging  of  an  assignation  of  a  subsisting  security. 

3.  Less  expense. 

DiMdvaniages. — 1.  If  the  proprietor  is  not  the  original  ohligant, 
the  new  lender,  if  he  takes  a  bare  assignation,  will  not  hold  the 
personal  obligation  of  the  proprietor  of  the  mortgf^ed  property,  which 
is  not  a  satisfactory  position.  But  this  is  easily  put  right  by  adding 
a  corroborative  obligation  to  the  transfer  (see  p.  551). 

2.  The  lender  may  be  put  in  the  position  of  warranting,  to  the 
debtor,  the  sufficiency  of  the  transmission  of  the  security,  which  is  a 
curious  reversal  of  the  natural  relation  of  debtor  and  creditor  in 
respect  of  title,  at  least  if  the  loan  has  been  arranged  through  the 
debtor.  It  is  clear  that  the  debtor,  when  he  comes  to  repay,  is  entitled 
to  have  the  security  discharged  by  a  creditor  with  a  sufficient  title  (p. 
596),  but  it  is  at  least  not  clear  that  when  he  has  himself  arranged  a 
transfer  of  it  to  a  new  lender,  he  would  not  be  personally  barred  from 
sabsequently  stating  any  objection  to  the  title  which  he  himself  had 
practically  tendered.  In  some  cases  a  clause  may  he  added  to  the 
assignation  by  which  the  proprietor  shall  approve  of  the  title  and 
warrant  it  to  the  new  lender,  which  is  reasonable.  But  even  this  clause 
will  not  bind  third  parties,  though  it  will  bind  the  proprietor  who  signs 
it  and  his  heirs. 

3.  There  remains  the  question  whether  the  assignee  may  be  affected  by 
modes  of  extinction  of  the  security  which  do  not  appear  on  the  record, 
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e^.  an  unrecorded  discharge,  payment  (most  often  payment  on  account) 
made  on  a  simple  receipt  without  any  formal  deed,  intromiasionB,  etc 
It  apparently  is  the  case  that  the  ass^ee  is  exposed  to  this  risk.  Bell 
refers  to  the  faith  of  the  records  as  protecting  assigneee  of  heritable 
securities  gainst  reduction  on  the  ground  of  error  or  force  ^ ;  but  in  the 
same  work  he  is  quite  explicit  that  heritable  securities  in  the  modem 
form  may  be  extinguished  by  payment,*  though  he  does  not  expressly 
refer  to  hand  fide  onerous  assignees.  It  is  clear  that  if  the  new  lender 
knew  the  facts,  he  would  not  be  entitled  to  rely  on  the  faith  of  the 
records  *  ;  and  if  the  payment  or  part  payment  appeared  from  a  markii^ 
or  receipt  on  the  bond  he  would  be  bound  to  know,  or  at  least  it  would 
justly  be  held  that  he  ought  to  have  known.  But  suppose  hond  fide 
ignorance  ?  Even  in  that  case  it  can  now  hardly  be  questioned  that 
the  extinction  will  he  effectual  against  the  assignee.  In  Jackson*  it  was 
held  as  gainst  an  assignee  that  the  security  was  extinguished  following 
on  the  extinction  of  the  debt,  which  ^ain  depended  on  the  application 
of  the  rule  as  to  indefinite  payments  in  an  account  current.  There 
were  specialties  in  the  case,  but  the  judgments  were  very  wide  and  un- 
qualified in  their  terms  on  this  point  The  only  practical  advice  is  to 
make  inquiry  of  the  debtor ;  but  if  the  transfer  is  arranged  through 
him,  he  would,  of  course,  be  personally  barred  from  denying  the  debt 
in  whole  or  in  part.  It  is  obvious,  however,  that  the  most  formal  ad- 
mission from  him  will  not  bind  third  parties,  e^.  a  postponed  creditor, 
which  is  a  risk  which  practically  cannot  be  overcome  if  the  law  be  that 
the  new  lender  is  not  entitled  to  rely  on  the  faith  of  the  records. 

4.  The  above  are  disadvantages  from  the  point  of  view  of  the  new 
lender.  But  there  is  one  matter  which  requires  consideration  from  the 
point  of  view  of  the  old  lender,  the  assignor.  That  is  warrandice  of 
title.  It  is  clear  that  the  assignor,  who  is  simply  in  the  position  of 
taking  repayment  of  his  debt,  ought  not  to  be  placed  in  the  position  of 
incurring  any  liability  which  he  would  not  have  incurred  if  he  had 
granted  a  dischai^.  Apart  from  defects  in  the  security  (for  a  good 
instance  of  which  see  the  case  cited')  or  in  prior  transmisBiona, 
two  matters  may  be  specially  mentioned,  namely,  (1)  deeds  of  postpone- 
ment or  reetriction  granted  to  or  at  the  request  of  the  debtor,  and 
(2)  a  higher  rate  of  interest  in  the  bond,  qualified  by  a  back-letter. 
It  is  clear  that  if  a  discharge  were  granted  by  the  old  lender 
to  the  debtor,  the  former  could  incur  no  liability  of  warrandice 
in  respect  of  any  of  these  matters.  But  if  he  grant  an  assignation  it 
may  be  a  different  matter.  Accordii^ly,  it  may  on  occasion  be  desired 
to  insert  a  protective  clause  (p.  556). 

It  is  clear  that  in  the  case  of  such  matters  as  restrictions,  post- 

>  fVui.,  a.  14.  <  Jaekum  v.  Nimll,  IS70,  8  M.  108.    See 

*  Ibid.,  s.  609.  iXBoCamenmY.  Waiianuorv,  ISBS,  22  B.  293. 

.  »  P.  290,  wpro.  >  BviatlCi  IV».  v.  Mudit,  1867,  SO  D.  126. 
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ponemeute,  and  back-lettera,  it  will  not  be  sufficient  for  the  aae^ec's 
security,  merely  to  limit  the  warrandice  to  fact  and  deed.  Nor  is  it 
quite  clear  that  a  limitation  to  fact  and  deed  will  keep  the  grantor 
safe  in  the  case  of  a  defect  in  the  security,  owing,  e.g.,  to  want  of  capacity 
or  power  on  the  part  of  the  person  who  purported  to  grant  the  bond. 
The  point  here  is  whether  express  warrandice  from  fact  and  deed  implies 
(or,  otherwise  stated,  whether  it  includes)  warrandice  debUum  subesse. 
From  the  opinions  in  Rusadl's  case  it  appears  that  this  is  a  question  of 
circumstancea  That  was  a  case  in  which  the  creditor  was  forced  to 
take  his  money,  and  the  view  expressed  was  that  his  warrandice  should 
not  go  further  than  an  express  clause  to  the  effect  that  the  money  was 
advanced  at  the  date  of  the  bond,  and  that  to  the  extent  of  the  sum 
assigned  it  was  unpaid.  That  may  be  appropriate  when  the  aesigner 
is  the  original  creditor,  but  if  not,  he  may  desire  to  limit  the  clause  to  a 
warrandice  that  he  advanced  the  money  when  be  obtained  his  own 
assignation  and  that  it  has  not  been  repaid,  or  the  clause  may  run 
that  he  grants  no  warrandice  other  tlian  that  which  would  be  Implied 
if  the  deed  were  a  dischai^e  instead  of  an  ass^ation.  It  appears 
the  better  opinion  that  the  granter  is  entitled  to  these  restrictions 
of  warrandice,  assuming  that  the  deed  is  in  lieu  of  a  discharge, 
whether  following  on  demand  by  him  or  premonition  by  the  debtor  or 
any  one  else  entitled  to  give  it,  and  that  it  is  not  a  case  of  sale  of  the 
security, 

5.  Another  matter  is  the  confusion  and  uncertainty  which  may  arise 
08  to  the  order  of  ranking  of  two  or  more  securities  recorded  on  the 
same  day  under  sec  6  of  the  Land  Registers  Act,  1868.  This  shews 
that  it  does  not  follow  that  a  security  is  preferable  to  anothet  security 
which  appears  on  record  after  it  but  on  the  same  day. 

Bight  to  ABsignation. — It  is  often  a  question  of  great  importance 
whether  the  creditor  is  bound  on  receiving  payment  to  grant  an  assigna- 
tion, or  is  entitled  to  insist  on  the  payer  accepting  a  dischai^  The 
followii^  quotations  are  in  point : 

"  The  debtor  cannot  prevent  any  stranger  from  paying  and  demand- 
ing an  assignation  if  the  creditor  chooses  to  grant  it ;  but  the  creditor 
cannot  be  compelled  to  grant  an  assignation  unless  the  debtor  shall 
consent  and  the  gi'anting  of  the  assignation  shall  not  interfere  with  any 
other  interest  of  the  creditor  himself."  * 

"A  party  payii^  a  debt  in  ordinary  circumstances  is  entitled  to 
ask  Cor  an  assignation  to  the  creditor's  rights  and  remedies  against  the 
debtor,  provided  it  can  be  shewn  clearly  that  no  prejudice  of  any  kind 
can  be  done  to  the  rights  of  the  creditor  granting  the  assignation,  and 
it  always  lies  upon  the  party  asking  the  assignation  to  shew  that  such 
prejudice  will  not  and  cannot  be  done."  * 

'  Bell,  Frin-.t.  557.  '  Otdkne,  etc.  v.  SmUh,  1880,  8  B.  107, 

iwt  Lord  Prea,  Inglis. 
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"  A  third  party  is  not  entitled  to  say  to  a  creditor, '  I  want  an  invest> 
ment,  give  me  yours  ;  here  is  payment  of  your  debt' "  ^ 

It  is  not  unimportant  to  notice  in  this  connection  that  the  Acts  of 
1868  and  1874  do  not  contain  any  provisions  to  meet  the  case  of  the 
creditor  being  required  and  bound,  on  redemption  of  his  security,  to 
grant  au  assignation  instead  of  a  discharge.  The  1868  Act  expressly 
refers  to  the  creditor's  "refusal  to  receive"  the  money,  and  the  1874 
Act  deals  merely  with  the  debtor  being  unable  to  "  obtain  a  discha^,"  ' 
and  the  only  remedy  provided  in  these  Acta  has  the  effect  of  extinguish- 
ing the  security.  It  is  true  that  the  1868  Act  (sec.  119)  does  speak  of 
an  assignation,  but  no  machinery  to  that  end  is  provided  or  referred  to 
in  that  or  the  1874  Act.  But  notwithstanding  this  apparent  awkward- 
ness, it  is  clear  that  the  result  is  not  to  entitle  the  creditor,  by  his 
"  refusal "  to  receive  repayment,  to  deprive  the  payer  of  his  right,  if  he 
otherwise  have  the  right,  to  require  an  assignation  to  himself  or  some 
third  party.  The  debtor  or  payer  would  require  to  proceed  by  an  action 
of  adjudication  in  implement  following  on  consignation  in  terms  of  the 
1868  Act.    As  to  postponed  creditor  paying  prior  debts,  see  p.  591. 

Title:  Infi^ttnent. — Compare  p.  596  as  to  discharges.  Whether 
strictly  the  same  rule  (if  sound  at  all)  can  be  applied  to  assignations,  viz., 
that  the  granter's  infeftment  is  not  necessary,  at  any  rate  a  new  lender 
could  not  be  compelled  to  take  a  title  from  an  uninfeft  creditor.  Possibly 
therefore  it  may  come  to  this,  that  the  debtor  must  either  (1)  be  satisfied 
with  a  discharge,  or  (2)  pay  the  expense  of  completing  the  assignor's  title. 

Oautioner. — When  a  cautioner  pays  he  is  entitled  to  an  ass^na- 
tion,  but  only  when  he  makes  full  payment.  Sometimes  when  a 
cautioner  pays  interest  he  asks  for  an  ass^ation  thereof  and  of  the 
securities  to  that  extent.  If,  under  such  circumstances,  or  in  any  other 
case  of  partial  payment,  an  assignation  is  granted  at  all,  it  ought  to  he 
expressly  postponed  to  the  creditor's  claim  and  security  for  principal 
(or  balance  thereof),  and  all  current  and  future  interest,  and  all  other 
sums  which  are  or  may  become  due  to  the  creditor  under  the  bond. 
But,  on  the  other  hand,  it  is  to  be  observed  that  if  another  cautioner 
subsequently  pays  subsequent  interest  to  say  an  equal  amount,  and 
obtains  an  assignation,  the  result  may  be  to  give  this  second  assignee  of 
interest  a  preference  over  the  first  ass^ee,  or  at  least  to  raise  a  question 
whether  that  is  not  so,  which  is  of  course  absurd.  The  matter  can 
easily  be  kept  right  in  the  deeds  if  granted  at  all.    Further,  as  regards 

AsBignations  of  Interest.— It  is  important  to  remember  that  the 
penalty  clauses  entitle  the  assignee  to  interest  on  the  interest '  and  to 
the  expense  of  his  ass^ation  * ;  and  not  only  so,  but  bring  this  com- 
pound interest  within  the  benefit  of  the  security.*  It  is  liought  that 
the  benefit  of  the  penalty  clauses  applicable  to  the  interest  ass^ed 

'  Smith  T.  GtntU,  1844,  S  D.  1164.  ■  Tnglis  <£  W«ir  v.  Stnny,  182S,  4  S.  113. 

^  See  p.  632  iV™.  *  See  oaKa  in  note,  p.  11,  wipra. 


j,t.zed_,CjOO<^IC 


NEW   OBLIGATIONS  AND  SECtTRITIBS  547 

would  pase  without  special  mention  of  them  in  the  asBiguatiou,  but  they 
ought  to  be  referrod  to  in  practice. 

Assignation  to  prevent  OonAision. — The  general  rule  is  that  an 
absolute  owner  cannot,  by  taking  an  assignation  instead  of  a  discharge, 
keep  up  the  debt,  and  no  one  would  be  safe  to  take  an  assignation 
thereof  from  him  in  turn.  But  when  an  estate  ia  under  curatorial 
manf^ement  it  is  sometimes  thought  to  be  of  advantage  to  pay  off 
heritable  debt  out  of  personal  estate,  and  yet  it  is  not  desired  to  affect 
the  rights  of  parties  who  may  become  entitled  to  succeed  to  the  estate ; 
for  which  purpose  it  is  thought  to  be  better,  if  not  necessary,  to  take 
an  assignation  in  lieu  of  a  discharge.  These  matters  were  fully  con- 
sidered by  Lord  Kincaimey  in  a  recent  case,'  where,  in  his  judgment 
and  in  the  report  which  he  obtained,  the  authorities  are  fully  reviewed 
and  alternative  methods  are  indicated.  The  report  also  contains  a 
print  of  the  assignation  which  was  adjusted  by  the  reporter.  The 
form  on  p.  563  infra  is  slightly  altered  from  that  form. 

Original  Obligant  who  has  sold  the  Property. — If  he  is  called 
upon  to  pay,  he  is  entitled  to  an  assignation  of  the  debt  and  security 
exactly  as  he  constituted  it,  and  anything  which  prevents  the  creditor 
giving  him  that  will  free  the  original  obligant  under  these  circumstances.* 

Catholic  and  Secondary  Secorities. — If  the  catholic  creditor 
take  payment  of  his  debt  out  of  the  estate  over  which  alone  the  post- 
poned security  extends,  he  is  bound  to  assign  bis  debt  and  security 
therefor  over  the  <Ahsr  estate  to  the  postponed  creditor  in  further 
security  of  his  debt  If  hoih,  the  estates  are  subject  to  postponed 
securities,  the  assignation  will  be  limited ,  so  as  in  the  result  to  throw 
the  burden  of  the  catholic  debt  upon  the  two  estates  in  proportion  to 
value. 

Various  special  clauses  may  on  occasions  require  to  be  introduced 
into  assignations  of  heritable  securitiee,  of  which  the  followir^  are  the 
most  common : — 

1.  Oorroboratlve  Obligation. — If  the  proprietor  of  the  property 
is  not  already  liable  for  the  debt,  an  ass^nation  of  it  is  a  fitting  occasion 
on  which  to  take  a  corroborative  obligation  from  him.  If  be  is  ahready 
liable  and  it  is  not  desired  to  make  any  change  in  the  terms  of  the 
obligation,  a  corroboration  is  unnecessary,  for  at  most  a  letter  from  bim 
admitting  the  debt  will,  as  in  a  question  with  him  or  his  representatives, 
be  enough  to  bar  any  question  of  extinction.  But  it  may  be  desired  to 
change  the  terms  of  the  obligation  or  security,  e.g.  (1)  place  of  payment, 
(2)  rate  of  interest  to  the  effect  of  introducii^  a  higher  rate  thui  that 
stated  in  the  bond,  (3)  power  of  sale,  if,  for  example,  the  bond  is  an 
old  one,  with  a  power  of  sale  fettered  with  conditions  which  either 
could  not  now  be  carried  out,  or  at  least  not  without  inconvenience.    In 

Petr.,18S0,  28S.L.B.S.  *  NeriK  Albiim   Co.   v.   Macbeam't   ch., 

1898,  21  E.  M. 
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all  these  cases  a  new  obligation  should  be  taken.  But  then  it  may  be 
necessary  to  have  also  a 

2.  New  Disposition  in  Security.— That  will  be  so  if  the  interest 
is  being  raised  in  the  sense  just  stated,  for  otherwise  there  would  be  no 
security  for  the  additional  interest,  and  it  should  he  taken  when  the 
terms  of  the  power  of  sale  are  being  altered,  though  in  the  latter  case  it 
may  not  be  essential  It  goes  without  saying  that  whenever  a  new 
disposition  in  security  is  necessary  it  ought  to  be  seen  that  there  is  no 
mid-security. 

3.  Discharge  of  Original  Debtor. — If  the  deed  contain  a  new 
obligation  by  a  new  proprietor,  it  may  very  appropriately  also  contain 
a  dischai^e  of  the  original  debtor  if  the  creditor  has  agreed  to  give  that. 
It  will  be  less  expensive  than  a  separate  deed  of  dischai^,  and  though 
it  cannot  he  handed  to  the  old  proprietor,  his  purpose  in  that  respect  is 
amply  met  by  the  fact  that  it  is  recorded,  which  indeed  is  an  additional 
advantage  to  him. 

4.  Olauaes  of  Banking. — See  p.  549. 

SIMPLEST  FORM  OF  ASSIGNATION 

I,  A.,  in  coDsideration  of  the  sum  of  £1000  now  pud  to  me  by  B.,  do 
hereby  assign  and  dispone  to  and  in  favour  of  the  said  B.,  and  bis  executors 
and  assignees  whomsoever,  a  bond  and   disposition   in   security,   dated   the 
,  and  recorded  as  after  mentioned,  for  the  sum  of  £1000,  granted 
by  C.  in  my  favour,  with  interest  from  the  ;  and  also  All  and 

Whole  But    always    with    and    under    [r^erence    to    burdetu   if 

necestary],  all  as  specified  and  described  in  the  said  bond  and  diaposition  in 
security,  recorded  in  the  division  of  the  general  register  of  sasines  for  the 
county  of  on  the  . — In  witness  whereof. 

ASSIGNATION  TO  PARTIAL  EXTENT,  BEING  WHOLE 
OUTSTANDING  BALANCE. 

I,  A.,  in  consideration  of  the  sum  of  £500  now  paid  to  me  by  B.,  do  hereby 
assign  and  dispone  to  and  in  favour  of  the  said  B.,  and  his  executers  and 
assignees  whomsoever  (but  only  to  the  extent  after  specified),  a.  bond  and 
disposition  in  security,  dated  the  ,  and  recorded  as  after  mentioned, 

for  the  sum  of  £1000,  granted  by  C.  in  my  favour ;  and  also  All  and  Whole 

:  But  always  with  and  under  [reference  to  burden*  if  neeeiaary],  all  as 
specified  and  described  in  the  said  bond  and  disposition  in  security,  recorded  in 
the  division  of  the  general  register  of  sasines  for  the,  county  of  on  the 

:  But  declaring  that  these  presents  do  and  shall  assign  the  said  bond 
and  disposition  in  security  te  the  extent  only  of  tbe  said  sum  of  £600  now 
paid  to  me  as  aforesaid,  with  the  interest  thereof  from  the  term  of  , 

and  penalties  corresponding  therete,  if  incurred,  and  do  and  shall  convey  the 
said  subjects  in  security  only  of  tbe  said  sums  hereby  assigned  [X] :  Declaring 
that  tbe  said  bond  and  disposition  in  security  has  been  discharged  to  the  extent 


j,t.z.^d_,CjOO<^lc 


PARTIAL  ASSIGNATIONS  549 

of  the  remaining  sum  of  £600  and  consequents,  oonform  to  partial  discharge 
granted  by  me,  dated  the  ,  and  recorded  in  the  said  division  of  the 

said  register  on  the  ,  both  days  of  . — Tn  witness  whereof. 

ASSIGNATION  OF  PART,  INCORPORATING  DISCHARGE 
OF  BALANCE 

1,  A.,  in  consideration  of  the  sum  of  £500  now  paid  to  me  by  B.  [a* 
above,  doom  to  X] ;  And  further,  in  consideration  of  the  sum  of  X500  now 
paid  to  me  by  the  said  C,  I  do  hereby  discharge  the  said  bond  and  disposi- 
tion in  security,  but  only  to  the  extent  of  the  said  last  mentioned  sum  of  £500, 
with  the  interest  thereof  and  penalties  corresponding  thereto :  And  I  declare 
to  be  redeemed  and  disburdened  thereof,  and  of  the  infeftment  following 
thereon,  but  only  to  the  extent  last  aforesaid.  All  and  Whole  the  subjects  here- 
inbefore described  or  referred  to,  all  as  specified  and  described  in  the  said  bond 
and  disposition  in  security,  dated  and  recorded  as  aforesaid. — In  witness  whereof. 

Nons.— '1.  Stamp:  assignation,  £500  at  6d.  per  cent,t2i.  6d, ;  dis- 
chai^e,  6d.  pa-  cent,  on  full  £1000  =  5s.;  together,  Ts.  6d. 

2.  Write  two  warrants  of  r^istration,  one  on  behalf  of  B.,  the  other  on 
behalf  of  C. 

ASSIGNATION  OF  PART  ONLY  OF  SUBSISTING  DEBT 

1.  Pam  Passu 

I,  A.,  in  consideration  of  the  sum  of  £500  now  paid  to  me  by  B.,  do 
hereby  assign  and  dispone  to  and  in  favour  of  the  said  B.,  and  his  executors 
and  assignees  whomsoever  (but  only  to  the  extent  and  effect  after  BpeciGsd),  a 
bond  and  disposition  in  security  [a«  on  p.  548,  down  to  X],  and  to  the  effect  of 
giving  my  said  assignee,  as  in  i^ht  of  the  said  sums  hereby  assigned,  a  security 
and  preference  over  the  said  subjects  and  the  rents  thereof,  and  the  price 
thereof  in  the  event  of  a  sale,  pari  pasta  with  the  security  and  preference 
held  by  me  as  in  right  of  the  remainder  of  the  sum  contained  in  the  said  bond 
and  disposition  in  security :  And  I  bind  myself  to  make  the  said  bond  and 
disposition  in  security  forthcoming  on  all  necessary  occasions,  on  the  usual 
receipt  and  obligation  to  return  the  same. — In  witness  whereof. 

Even  though  the  clause  of  ranking  should  be  omitted  the  effect 
would  be  the  same,  but  it  is  usual  to  insert  the  clause. 

2.  POSTPONKD 

If  the  part  assigned  is  to  be  postponed  to  the  part  retained  by  the 

assigner,  the  words  "paHpasm  with"  will  be  changed  to  "after  and 

postponed  ta" 

3.  Phioe 
If  the  part  assigned  is  to  rank  prior  to  the  part  retained,  then — 
1.  The  words  "pari  passu  with"  will  be  changed  to  "prior  and 

preferable  to,"  and  at  the  end  of  the  clause  of  ranking  will  be  added, 

"  which  I  hereby  postpone  accordingly," 
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2.  It  may  be  the  arrangemeiit  that  the  assignee  is  to  have  the 
custodj'  of  the  bond,  in  which  case  the  obligation  to  make  forthconuDg 
will  be  omitted,  and  the  following  Bubstituted : — 

And  I  have  herewith  delivered  the  aud  bond  and  diBpoaition  in  security  to 
the  said  B.,  under  obligation  on  him,  as  by  acceptance  hereof  he  binds  himself, 
to  make  the  eame  forthcoming  on  all  necessary  occasions  on  the  luna]  receipt 
and  obligation  to  return  the  same. 

ASSIGNATION  OF  BOND  BY  ONE  CREDITOR  WHO  HAS 
ACQUIRED  RIGHT  TO  THE  WHOLE  DEBT,  BUT  BY 
DIFFERENT  SERIES  OF  TRANSMISSIONS 

[Aionp.  648  to  end,  altering  the  tcords  "in  my  favour"  to  "in  favour  of 
D."]  To  which  bond  and  disposition  in  security,  to  the  extent  of  £500,  I 
acquired  right  conform  to  the  foltowing  writs,  namely  (first)  the  trust  dis- 
position and  settlement  of  the  said  D.,  dated  ,  and  registered  in  the 
Books  of  Council  and  Session  on  ;  (second)  confinuation  in  favour 
of  £.  and  F.,  as  executors-nominate  of  the  said  D.,  granted  by  the  sheriff  of 
,  and  dated  at  on  ;  (third)  notarial 
instrument  in  favour  of  the  said  E.  and  F.,  as  executors  of  the  said  D.,  recorded 
in  the  said  division  of  the  general  register  of  saaines  on  ;  (fourth)  act 
and  warrant  by  the  Lords  of  Council  and  Session  in  favour  of  G.,  aa  judicial 
Taotor  on  the  estate  of  the  said  D.,  recorded  in  the  said  division  of  the  said 
register  on  ;  and  (fifth)  assignation  to  the  extent  of  £500  by  the 
sud  G.  in  my  favour,  dated  ,  and  recorded  in  the  said  division  of  the 
said  raster  on  :  And  to  which  bond  and  disposition  in  security,  to 
the  extent  of  the  remaining  sum  of  £500,  I  acquired  right  conform  to  the 
writs  numbere  one  to  four  inclusive  of  the  foregoing  clause  of  deduction  of 
title  and  the  following  additional  writs,  namely,  (sixth)  asaignatioo  to  the 
extent  of  £500  by  the  said  G.  in  favour  of  H.,  dated  and  recorded 
in  the  said  division  of  the  said  register  on  ;  (seventh)  confirmation 
liy  the  sheriff  of  in  favour  of  me,  as  executor-dative  of  the  said  H., 
dated  at  on  ;  and  (eighth)  notarial  instrument  in  my 
favour  recorded  in  the  said  division  of  the  said  register  on  :  And  as 
regards  the  custody  of  the  writs,  (first)  I  have  herewith  delivered  up  the  said 
bond  and  disposition  in  security  and  all  the  transmisaions  above  enumerated, 
except  Noa,  1,  2,  and  7 ;  (second)  I  assign  my  right  to  have  Nos.  I  and  2 
made  forthcoming  on  all  necessary  occasions,  on  the  usual  receipt  and 
obligation  to  return  the  same;  and  (third)  I  hind  myself  to  make  No.  7 
forthcoming  on  the  same  terms. — In  \s'Ltness  whereof. 

ASSIGNATION  OF  TWO  BONDS  OVER  SAME  PROPERTY 

X,  A.,  in  oonsideratioD  of  the  sum  of  £2000  now  paid  to  me  by  6.,  do 

hereby  assign  and  dispone  to  and  in  favour  of  the  said  B.,  and  his  executors 

and  assignees  whomsoever,  (first)  a  bond  and  disposition  in  security,  dated  the 

,  and  recorded  as  after  mentioned,  for  the  sum  of  £1000,  granted  by 

C.  in  my  favour;  and  (second)  a  bond  and  diapoeition  in  security,  dated  the 
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,  and  recorded  aa  aft«r  mentioned,  for  the  additional  sum  of  £1000, 
also  granted  by  the  said  C.  in  my  favour,  with  interest  on  both  of  said  bonds 
and  dispositions  in  security  from  the  ;  and  also  (as  regards  both  of 

said  bonds  and  dispositions  iu  security)  All  and  Whole  :  But  always 

[refer  to  burdens  if  necessary],  all  as  specified  and  described  in  the  said  bonds 
and  dispositions  in  security  recorded  in  the  division  of  the  general  register  of 
sasinoB  for  the  county  of  on  and  respectively. 

— In  witness  whereof. 

ASSIGNATION  OF  (1)  BOND  AND  DISPOSITION  IN  SECURITY, 
AND  (2)  BOND  OF  CORROBORATION  AND  DISPOSITION 
IN  SECURITY 

I,  A.,  in  consideration  of  the  sum  of  £1100  now  paid  to  me  by  B.,  do 
hereby  assign  and  dispone  to  and  in  favotir  of  the  said  B.,  and  his  executors 
and  assignees  whomsoever,  (first)  a  bond  and  disposition  in  security,  dated  the 
,  and  recorded  as  after  mentioned,  for  the  sum  of  £1000  granted  by 
C.  in  my  favour;  and  (second)  a  bond  of  corroboration  and  disposition  in 
security,  dated  the  ,  and  recorded  as  after  mentioned,  for  the  sum  of 

£1100  (being  the  said  sum  of  £1000,  and  £100  of  interest  accumulated  as 
principal),  granted  by  D.,  heir  to  the  said  C,  in  my  favour,  with  interest  on 
the  said  sum  of  £1100  from  the  ;  and  also  (as  r^ards  both  the  said 

bond  and  disposition  in  security  and  the  said  bond  of  corroboration  and  dis- 
positton  in  security).  All  and  Whole:  But  always  with  and  under  [refer  to 
bardens  if  Tteceseain/],  all  as  specified  and  described  in  the  said  bond  and 
disposition  in  security  and  bond  of  corroboration  and  disposition  in  security 
recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 
on  and  respectively. — In  witness  whereof. 

ASSIGNATION   OF   (1)    BOND  AND  DISPOSITION   IN  SECURITY, 
AND  (2)  PERSONAL  BOND  OF  CORROBORATION 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.  [aa  oa 
p.  548  to  end]  :  And  further  I  assign  to  the  said  B.  and  his  foresaids  a  personal 
bond  of  corroboration,  dated  ,  for  the  said  sum  o!  £1000,  granted  by 

D.,  heir  to  the  said  C,  in  my  favour,  with  interest  from  the  . — In 

witness  whereof. 

Stamp,  Ss.  No  additional  stamp  is  necessary  in  respect  of  the  assignation 
of  the  bond  of  corroboration. 

ASSIGNATION  BY  CREDITOR  INCORPORATING  BOND  OF 
CORROBORATION  BY  PROPRIETOR 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.  [at  on 
p.  648  to  end] :  And  further,  I,  D.,  the  present  proprietor  of  the  said  subjects, 
considering  that  the  said  B.  agreed  to  advance  the  said  sum  of  £1000  on 
condition  of  the  following  corroborative  personal  obligation  being  granted  l^ 
me,  and  that  I  have  agreed  to  grant  same,  without  prejudice  to  the  said  bond 
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and  dispoBitioD  in  security,  but  in  oorroboration  thereof  et  aoMmulatido  jura 
juribus,  do  hereby  [proceed  as  on  p.  539  to  end]. 

Stamp,  5b.     No  additional  stamp  is  necessary  for  the  corroboration. 

ASSIGNATION  OF  (1)  BOND  AND  DISPOSITION  IN  SECURITY, 
AND  (2)  CORROBORATIVE  OBLIGATION  UNDERTAKEN  BY 
PRESENT  PROPRIETOR  IN  HIS  TITLE 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.  [a*  on 
p.  548  to  end]  -.  And  further  I  assign  to  the  said  B.  and  his  foresaids  the 
corroborative  liability  for  the  said  sum  of  £1000,  interest,  and  other  conse- 
quents undertaken  by  D.  in  gremio  of  the  disposition  granted  by  the  said  C. 
in  bis  fovour,  dated  ,  and  recorded  in  the  said  division  of  the  said 

register  on  . — In  witness  whereof, 

ASSIGNATION  OF  BOND  FOLLOWED  BY  SASINE,  INCORPORATING 
(1)  DISCHARGE  OF  PERSONAL  OBLIGATION  OF  ORIGINAL 
DEBTOR,  AND  (2)  CORROBORATIVE  OBLIGATION  AND  DIS- 
POSITION IN  SECURITY  BY  NEW  PROPRIETOR 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.,  do 
hereby  assign  and  dispone  to  and  in  favour  of  the  said  B.,  and  his  executors 
and  assignees  whomsoever,  a  bond  and  disposition  in  security  dated,  , 

for  the  sum  of  £1000,  granted  by  C.  in  my  favour,  with  interest  from 
But  declariug  that  the  prersonal  obligation  of  the  said  C.  is  hereinafter  dis- 
charged,   the  personal   obligation    of    D.   hereinafter   contained    coming    in 
substitution  therefor;   and  also  All  and  Whole  :    But  always 

with  and  under  {reference  to  burdens  if  neceesarj/],  all  as  apeci6ed  and  described 
in  the  said  bond  and  disposition  in  security  and  instrument  of  sasme  thereon 
[dated  ,  and]  recorded  in  on  :     And  further,  I, 

the  said  A.,  do  hereby  discharge  the  said  C.  of  the  whole  personal  obligations 
contained  in  the  said  bond  and  disposition  in  security,  but  declaring  that 
this  discharge  shall  nowise  hurt  or  prejudice  the  real'security  constituted  by 
the  s^d  bond  and  disposition  in  security,  or  the  powers  and  inoideote  attached 
thereto,  all  which  shall  remain  in  as  full  force  and  effect  as  if  the  foregoing 
discharge  had  not  been  granted :  And  further,  L  ^^e  said  D.,  considering 
that  I  have  purchased  the  said  subjects  under  burden  of  the  said  bond  and 
disposition  in  security,  and  that  the  said  B.  agreed  to  advance  the  said  sum 
of  £1000  on  consideration  of  the  following  corroboration  being  granted  by  me, 
and  that  I  have  agreed  to  grant  same :  Therefore,  without  prejudice  to 
the  said  bond  and  disposition  in  security,  except  only  as  aforesaid,  but  in 
corroboration  thereof  el  aeeamulando  jurajuribue,  I,  the  said  D.,  bind  myself 
[as  on  p.  539,  to  end  of  obligatiojig] :  And  in  security  of  the  personal 
obligations  before  written,  I,  the  said  D.,  dispone  to  and  in  favour  of  the 
said  B.  and  his  foresaids  heritably,  but  redeemably  as  after  mentioned,  yet 
irredeemably  in  the  event  of  a  sale  by  virtue  hereof.  All  and  Whole  the  said 
subjects  and  others  hereinbefore  described  or  referred  to,  but  always  with  and 
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under  the  real  burdene  [etc.]  hereinbefore  referred  to :  And  that  in  real 
Becurity  to  the  said  B.  and  his  foresaids  of  the  whole  sums  of  money  above 
written,  principal,  interest,  and  penalties:  And  I  assign  the  rents:  And  I 
assign  the  writs  :  And  I  grant  warrandice :  And  I  reserve  power  of  redemption : 
And  T  oblige  myself  for  the  expense  of  assigning  and  disoharging  the  said 
bond  and  disposition  in  security  and  these  presents :  And  on  default  in 
payment  I  grant  power  of  sale  :  And  I  consent  to  registmtion  for  preservation 
and  execution. — In  witness  whereof. 


ASSIGNATION  OF  (1)  BOND  AND  DISPOSITION  IN  SECURITY, 
AND  (2)  BOND  OF  CORROBORATION,  WHEN  THE  ORIGINAL 
OBLIGATION  HAS  BEEN  DISCHARGED 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.,  do 
hereby  assign  and  dispone  to  and  in  hvour  of  the  said  B.,  and  his  eieoutore 
and  assignees  whomsoever,  a  bond  and  disposition  in  security,  dated  , 

and  recorded  as  after  mentioned,  for  the  sum  of  £1000,  granted  by  C.  in  my 
favour,  with  interest  from  :  But  declaring  that  the  personal  obliga- 

tions therein  contained  have  been  discharged  in  exchange  for  the  bond  of 
corrobotation  hereinafter  assigned,  conform  to  discharge  granted  by  me  in 
favour  of  the  said  C,  dated  ,  and  recorded  [if  recorded] ;  and  also  All 

and  Whole  :  But  always  with  and  "under  [re/er  to  burdens  if  necet- 

gar)/\  all  as  specified  and  described  in  the  said  bond  and  disposition  in  security 
recorded  in  the  division  of  the  general  register  of  sasines  for  on 

:  And  further  I  assign  [as  onp.  551,  to  end]. — In. witness  whereof. 

If  the  corroborative  obligation  has  been  undertaken  by  clause  in  gremio  of 
a  conveyance,  then — 

1.  Alter  the  words  "  bond  of  corroboration  hereinafter  assigned "  to 
"corroborative  obligation  hereinafter  asdgned." 

2.  Assign  the  corroborative  obligation  as  on  p.  552. 

ASSIGNATION  OF  A  BOND  WHERE  THE  SECURITY  HAS  BEEN 
AFFECTED  BY  (1)  RESTRICTION,  AND  (2)  POSTPONEMENT 

1.  When  the  part  released  is  articulately  described  in  the  bond. 

[Ordinary  form,  p.  548,  to  the  end,  omitting  the  released  property] 
Declaring  (first)  that  the  other  property  contained  in  the  said  bond  and 
dispoHtion  in  security  has  been  released  therefrom,  conform  to  deed  of 
restriction  granted  by  me,  dated  ,  and  recorded  in  the  said  division 

of  the  general  register   of   sasines  on  ,  and  (second)  that  these 

presents  are  subject  to  the  terms  and  effect  of  the  deed  of  postponement 
granted  by  me,  dated  ,  and  recorded  in  the  said  division  of  the 

general  register  of  sasines  on  ,  whereby  I  postponed  the  said  bond 

and  disposition  in  security  to  the  bond  and  disposition  in  security  for  £, 
granted  by  the  said  C,  in  favour  of  D.,  dated  ,  and  recorded  in  the 

siud  division  of  the  general  register  of  sasines  on  ,  and  which  was 

then  held  by  F. — In  witness  whereof. 
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2.  When  the  part  releiksed  is  nut  &rtioul&tel;  described  in  the  bond. 

[Ordinary  form,  p.  548,  to  the  end,  introdndng  the  words  "  subject  to  the 
exceptions  after  specified,"  before  All  and  Whole]  Declaring  that  these 
preaenta  are  subject  to  the  tenna  and  effect  of  the  following  deeds,  viz.  (first) 
the  deed  of  reetriotion  granted  hy  rae,  dated  ,  and  recotded  in  the 

said    division    of  the   general   register  of   sasiues   on  ,    whereby   I 

released  from  the  security  constituted  by  the  said  bond  and  disposition  in 
security  the  following  part  of  the  subjects  before  described,  viz..  All  and 
Whole  that  shop  No.  1  Leven  Gardens,  with  saloon  behind,  cellarage  below, 
and  common  rights,  pertinents  and  others,  being  the  subjects  particularly 
described  in  the  said  deed  of  restriction,  and  the  said  part  of  the  said 
subjects  is  hereby  excepted  from  the  foregoing  assignation  and  disposition ; 
and  (second)  the  deed  of  postponement  [m  in  preceding  form  to  enrfj. — Id 
witness  whereof. 

NOTKS 

1.  The  deeds  of  restriction  and  postponement  will  be  eiamioed,  and  also 
the  preferred  bond. 

2.  See  how  the  feu-duty  has  been  apportioned. 

3.  See  that  the  preferred  security  formerly  ranked  immediatdy  after  the 
security  now  being  assigned  (see  p.  586). 

4.  As  to  the  right  of  the  assigner  to  grant  the  restriction  and  postpone- 
ment, see  pp.  586  and  589.  If  there  is  any  dotibt  on  these  points  it  must 
be  assumed  that  it  will  affect  the  assignee. 

ASSIGNATION  OF  BALANCE  WHEN  PART  HAS  ALREADY 
BEEN  ASSIGNED  WITH  PRIOR  RANKING 

I,  A.,  in  consideration  of  the  sum  of  £500  now  paid  to  me  by  B.,  do  hereby 
assign  and  dispone  to  and  in  favour  of  the  said  B.  and  his  executors  and 
assignees  whomsoever  (but  only  to  the  extent  and  effect  after  specified),  a  bond 
and  disposition  in  security  \a»  on  p.  548,  down  to  X],  and  to  the  effect  of 
giving  to  my  sud  assignee,  as  in  right  of  the  said  sum  hereby  assigned,  a 
security  and  preference  over  the  said  subjects  and  the  rente  thereof,  and  the 
price  thereof  in  the  event  of  a  sale,  postponed  to  the  security  and  preference 
held  by  D.  or  his  executors  or  assignees  as  in  right  of  the  remainder  of  the 
sum  contained  in  the  said  bond  and  disposition  in  security,  the  same  having 
to  that  extent  been  assigned  by  me  to  the  said  D.,  conform  to  assignation  dated 
and  recorded  in  the  said  division  of  the  general  register  of  sasines  on 
,  which  assignation  oontains  a  clause  to  the  effect  that  the  security 
held  by  the  said  D.  and  his  foresaids  in  virtue  thereof  should  rank  prior  and 
preferably  to  the  security  retained  by  me  as  in  right  of  the  balance  now 
hereby  asugned.  And  the  said  bond  and  disposition  having  been  delivered 
up  to  the  said  D.,  I  assign  to  the  said  B.  and  his  foresaids  my  right  to  have 
the  same  made  furthcoming. — In  witness  whereof. 

ASSIGNATION  OF  BALANCE  WHEN  PART  HAS  ALREADY  BEEN 
ASSIGNED  WITH  POSTPONED  RANKING 
I,  A.,  in  consideration  of  the  sum  of  £600  now  paid  to  me  by  B.,  do  hereby 
assign  and  dispone  to  and  in  favour  of  the  said  B.  and  his  executors  and 
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assignees  whomsoever  (but  only  to  the  extent  and  to  the  effect  after  specitied), 
a  bond  and  disposition  in  security  [as  on  p.  548,  dottm  to  X],  and  then  proceed 
as  in  preceding  form,  altering  "postponed"  to  "prior  and  preferable"  and 
"prior  and  preferably  "  to  "after  and  postponed  to"].  And  I  have  herewith 
deUvered  up  the  said  bond  and  disposition  in  security  under  obligation  on  the 
said  £.  to  make  the  same  furthcoming  to  the  said  D.  and  his  foresaids  in  terms 
of  the  said  asaignation. — In  witness  whereof. 

ASSIGNATION  OF  A  BOND  TO  WHICH  ANOTHER  HAS  BEEN 
POSTPONED 

The  ordinary  form  is  quite  auEBcient,  it  being  unnecessary  to  refer 
to  tbe  postponement.  But  if  desired  by  the  new  creditor  and  asBented 
to  by  the  old,  the  following  words  may  be  added  before  the  testing 
clause  or  deduction  of  title  if  any : — 

And  with  tbe  effect  and  benefit  of  the  deed  of  postponement  granted  by  X., 
dated  ,  and  with  a  warrant  of  registration  on  my  behalf,  recorded  in 

the  said  division  of  the  general  register  of  sasines  on  ,  whereby  the  said 

X.  postponed  to  the  said  bond  and  disposition  in  security  the  other  bond  and 
disposition  in  security  granted  by  the  said  C.  in  his  favour  for  £  ,  dated 

and  recorded  in  tbe  said  division  of  tbe  general  register  of  aasines  on 

ASSIGNATION  BY  THREE  TRUSTEES,  OF  WHOM  ONLY 
ONE  HAS  A  EECOEDED  TITLE  TO  THE  SECURITY 

I,  A.,  trustee  of  D.,  acting  under  his  trust  disposition  and  settlement, 
dated  ,  and  r^stered  in  the  Books  of  Council  and  Session  on  , 

and  sole  trustee  infeft  in  the  bond  and  disposition  in  security  hereinafter 
assigned,  with  consent  of  6.  and  C.,  assumed  trustees  of  the  s^d  D.,  conform 
to  deed  of  assumption  granted  by  me  the  said  A.  in  tbeir  favour,  dated 
,  and  registered  in  the  Books  of  Council  and  Session  on  , 

and  we  the  eaid  B.  and  C.  as  such  trustees,  for  our  interest,  and  we  all  as 
trustees  foresaid,  in  consideration  of  tbe  sum  of  £1000  now  paid  to  us  by  E, 
do  hereby  assign  and  dispone  to  and  in  favour  of  the  said  K,  and  his  executors 
and  assignees  whomsoever,  a  bond  and  disposition  in  security,  dated  , 

and  recorded  as  after  mentioned,  for  the  sum  of  £1000,  granted  by  F.  in 
hvonr  of  me  tbe  said  A.  and  of  G.,  who  is  now  deceased,  and  H.,  who  has 
resigned  office,  conform  to  minute  of  resignation  dated  ,  and  registered 

in  the  Books  of  Council  and  Session  on  ,  as  trustees  then  acting  under 

the  said  trust  disposition  and  settlement,  and  tbe  survivors  and  survivor : 
With  interest  from  ;  and  also  All  and  Whole  [m^jecte] :  But  always 

with  and  under  [hardens],  all  as  specified  and  described  in  the  said  bond  and 
disposition  in  security  recorded  in  the  division  of  the  general  register  of 
sasines  for  tbe  county  of  on  :  And   we  bind  ourselves  to 

make  an  extract  of  tbe  said  minute  of  resignation  forthcoming  on  all  necessary 
occasions,  on  the  uburI  receipt  and  obligation  for  return  thereof. — In  witness 
whereof. 
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ASSIGNATION  BY  TRUSTEES  TO  BENEFICIARY 

We,  A.  and  B.,  the  truBteeB  of  C,  actiog  under  his  tntst  diapoeition  and 
settlement,  dated  ,  and  registered  in  on  ,  considering 

that  in  the  events  which  have  now  happened  the  residue  of  the  estate  of  the 
said  C.  falls  to  be  made  over  to  D.,  aa  bis  residuary  l^atee,  in  terms  of  the 
said  trust  disposition  and  settlement,  of  which  residue  the  bond  and  disposition 
in  seourity  hereinafter  assigned  forms  part :  Therefore,  in  implement  pro  ianlo 
of  the  directions  contained  in  the  said  trust  disposition  and  settlement,  we  do 
hereby  assign  and  dispone  to  and  in  favour  of  the  stud  D.  [complete  in  ordinary 

ASSIGNATION  OF  BOND  AND  DISPOSITION  IN  SECURITY 
IN  FORTIFICATION  OF  ABSOLUTE  TITLE 

I,  A.,  considering  that  I  hold  a  bond  and  disposition  in  security  for  XIOOO 
granted  by  B.  in  my  favour  over  the  house  1  X.  Crescent  [^oi^n]  and  perti- 
nents :  That  the  said  subjects  have  now  been  purchased  by  C.  at  the  price  of 
£1200,  out  of  which  it  has  been  arranged  that  the  said  debt  due  to  me  is  to 
be  paid  on  the  footing  of  these  presents  being  executed,  and  that  I  have 
received  payment  of  the  said  sum  of  XIOOO  accordingly,  of  which  I  hereby 
acknowledge  the  receipt :  Therefore  I  do  hereby  assign  and  dispone  to  and  in 
favour  of  the  said  C,  and  his  heirs  (excluding  executors  i)  and  assignees 
whomsoever,  a  bond  apd  disposition  in  security,  dated  ,  and  recorded 

as  after  mentioned,  for  the  sum  of  £1000,  granted  by  the  said  B.  in  my  favour, 
with  interest  from  ;  and  also  All  and  Whole  [subiecte] :  But  always 

with  and  under  [bunlene,  if  neeegsary],  all  as  specified  and  described  in  the 
said  bond  and  disposition  in  security  recorded  in  the  division  of  the  general 
register  of  sa^nes  for   the  county  of  on  :   But  declaring,' 

as  the  said  C.  by  acceptance  hereof  agrees  and  declares,  that  the  pereonal 
obligations  contained  in  the  said  bond  and  disposition  in  security  shall  not  be 
used  against  the  said  B.  or  his  representatives  unless  the  said  C.  or  his  fore- 
saids shall  be  evicted  from  the  said  subjects,'  and  that,  except  in  tliat  case, 
the  same  shall  be  used  in  corroboration  and  fortification  only  of  the  absolute 
title,  but  without  prejudice  to  the  said  C.  and  his  foresaids  using  the  same 
in  all  questions  of  competition,  and  otherwise  against  all  other  parties,  at 
any  time  and  in  any  manner  they  may  think  fit :  And  I  grant  no  warrandice 
other  than  that  which  would  have  been  implied  in  a  discharge  of  the  said 
bond  and  disposition  in  security  on  payment  by  the  debtor.* — In  witness 
whereof. 

'  This  is  required  to  secure  that  the  bond  shall  follow  the  house,  the  title 
of  which  it  is  intended  to  fortify.  If  there  is  any  specialty  in  the  destination 
of  the  house,  such  as  a  liferent  to  C.'s  wife,  or  a  substitution  to  children,  or 
otherwise,  it  will  be  repeated  here  exactly.  The  exclusion  of  executors  is 
necessary,  even  though  (which  is  unlikely)  the  bond  contains  a  similar 
exclusion  (1868  Act,  s.  117). 

'  It  is  submitted  that  this  clause  is  here  in  better  form  than  if  it  began 
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by  an  absolute  statement  that  the  security  was  to  be  held  in  corroboration 
only  of  the  absolute  title. 

'  It  is  commoD  to  insert  here  qualifying  words,  such  as  "  on  account  of 
any  act  or  deed  of  the  said  B.  or  his  foresaids,  or  any  defect  in  their  title  to 
the  said  subjects."  But  these  words  appear  quite  inoonsistent  with  the  most 
common  purpose  of  such  an  assignation,  namely,  to  protect  the  purchaser 
against  any  objections  to  the  way  in  which  a  power  of  sale  has  been  exercised. 
That  is  neither  an  act  or  deed  of  the  debtor,  nor  a  defect  in  his  title.  Gould 
the  challenge  of  the  title  be  s^d  to  be  au  act  in  this  sense  t 

♦  See  p.  645. 

THE  SAME,  WHEN  THE  BOND  IS  A  CATHOLIC  SECURITY, 
ONLY  PART  OF  PROPERTY  SOLD  AND  ONLY  PART  OF 
DEBT  IS  PAID 

I,  A.,  considering  that  I  bold  a  bond  and  disposition  in  security  for  XIOOO, 
granted  by  B.  in  my  favour,  over  inter  alia  the  house  1  X.  Crescent  [toten] 
and  pertinents :  That  the  sud  house  and  pertinents  hare  now  been  purchased 
by  G.  at  the  price  of  £550,  out  of  which  it  has  been  arranged  that  £500  of 
the  said  principal  sum  of  £1000  due  to  me  is  to  be  pcud  on  the  footing  of 
these  presents  being  executed,  and  that  I  have  received  payment  of  the  said 
sum  of  £500  accordingly,  of  which  I  hereby  acknowledge  the  receipt :  There- 
fore I  do  hereby  assign  and  dispone  to  and  in  favour  of  the  said  C,  and  his 
heirs  (excluding  executors)  and  assignees  whomsoever,  but  only  to  the  extent 
and  effect  after  specified,  a  bond  and  disposition  in  security,  dated  , 

and  recorded  as  after  mentioned,  for  the  sum  of  £1000,  granted  by  the  said  B. 
in  my  favour;  and  also  All  and  Whole  [describe  or  refer  to  the  home  and 
pertinents  jmrcJuued  by  C.  only,  and  not  the  other  subjects  embraced  in  the 
bond'\  ;  But  always  with  and  under  \bitrdm8  on  aaid  house  and  pertinents  onl;/, 
if  neceswin/J,  all  aa  specified  and  described  in  the  sud  bond  and  disposition  in 
security,  recorded  in  the  division  of  the  general  register  of  sasines  for  the 
county  of  on  :    But   declaring,    as    the    said    C.    by 

acceptance  hereof  agrees  and  declares,  (first)  that  these  presents  do  and  shall 
assign  the  said  bond  and  disposition  in  security  to  the  extent  only  of  the  said 
sum  of  £500  paid  to  me  as  aforesaid,  with  interest  from  ;  (second) 

that  these  presents  do  and  shall  convey  the  subjects  hereinbefore  disponed 
in  security  of  the  said  sum  of  £500  and  interest  only,  but  that  the  full  benefit 
of  the  security  constituted  by  the  aaid  bond  and  disposition  in  security  over 
the  said  subjects  is  hereby  conveyed  ;  (third)  that,  on  the  other  hand,  no 
part  of  the  security  constituted  by  the  said  bond  and  disposition  in  security 
over  the  subjects  therein  contained  other  than  those  hereinbefore  disponed 
is  hereby  assigned,  the  full  benefit  thereof  beini^  reserved  to  me  in  the  same 
way  as  if  these  presents  bad  not  been  granted ;  and  (fourth)  that  the  personal 
obUgations  contained  in  the  said  bond  and  disposition  in  security,  to  the 
extent  to  which  the  same  are  hereby  assigned,  shall  not  be  used  against  the 
said  B.  or  bis  representatives  unless  the  said  C.  or  his  foresaids  shall  be 
evicted  from  the  aaid  subjects  purchased  by  them  as  aforesaid,  and  that 
except  in  that  case  [cvrtdude  as  on  p.  556]. 
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See  uotes  to  previous  form. 

The  peculiarity  here  is  tliat  the  bond  contains  property  other  than  that 
purchased  by  C.  It  follows  (1)  that  C.  must  be  put  in  fuU  control  of  the 
security  ao  far  as  extending  over  bis  house,  for  if  not,  that  house  would  still 
remain  liable  for  the  unpaid  balance  of  A.'s  debt,  &nd  C.  would  not  get  a  clear 
title ;  and  (2)  that  there  must  be  communicated  to  C.  no  part  in  or  control 
over  the  remaining  security -subjects,  which  must  be  fully  reserved  to  A.,  who 
otherwise  would  not  have  the  sole  ohai^e  under  his  bond  over  the  remcunlng 
property,  nor  be  able  to  deal  with  it  without  C.'b  consent.  This  is  one  of  the 
few  cases  in  which  the  property,  as  well  as  the  debt,  niust  be  split  on  partial 
assignments  of  bonds. 

Even  if  A.'s  debt  were/uMy  paid  out  of  the  price  of  C.'s  house,  no  part 
of  the  other  security  could  be  assigned  to  C. :  to  the  further  extent  the 
security  must  be  discbai^ed. 

ASSIGNATION  TO  A  CAUTIONER  TO  EXTENT  OF  INTEREST 
ONLY 

I,  A.,  considering  that  C.  has  paid  me  interest  on  the  bond  and  disposition 
in  security  after  mentioned  for  the  period  from  the  term  of  to  the 

term  of  ,  at  the  rate  of       per  cent,  per  annum  under  deduction 

of  income  tax,  and  that  in  the  following  instalments,  viz.  (fint)  on  \dale\ 
the  sum  of  £  ,  being  on  account  of  the  interest  for  the  half  year  to 

the  term  of  ;  (second)  on  ,  the  sum  of  £  ,  being  the 

balance  of  interest  for  the  said  half  yearj  (third)  on  ,  the  sum  of  . 

£  ,  being  the  interest  for  the  half  year  to  the  term  of  ;  and 

(fourth)  at  ,  the  sum  of  £  ,  being  the  interest  for  the  half 

year  to  that  term,  said  sums  being  all  stated  after  deduction  of  income  tax, 
and  amounting  in  all  to  the  sum  of  £  ,  and  that  I  have  been  requested 

and  have  agreed  to  grant  these  presents :  Therefore  I  do  hereby  assign  and 
dispone  to  and  in  favour  of  the  said  C.  and  his  executors  and  assignees 
whomsoever,  but  only  to  the  extent  and  effect  after  specified,  a  bond  and 
disposition  in  security,  dated  ,  and  recorded  aa  after  mentioned  for 

the  sum  of  £  ,  granted  by  B.  and  D.,  and  the  said  C.  in  my  favour, 

and  also  All  and  Whole  :  But  always  with  and  under  [r^erenee  to 

burdens,  if  Tieceesary],  all  as  specified  and  described  in  the  said  bond  and 
disposition  in  security,  recorded  in  the  division  of  the  general  register  of 
sasines  for  the  county  of  ,  on  :  But  declaring  that  these 

presents  do  not  assign  the  said  bond  and  disposition  in  security  to  the 
extent  of  any  port  of  the  principal  sum  therein  contained  or  penalty  applic- 
able thereto,  but  do  and  shall  assign  the  same  only  to  the  extent  of  the  said 
sum  of  £  ,  being  interest  for  the  foresaid  period  after  deducting  income 

tax,  and  the  penalties  or  termly  failures  applicable  thereto,  and  do  and 
shall  convey  the  said  subjects  in  security  only  of  the  said  sum  of  interest 
and  penalties  or  failures  as  aforesaid  hereby  assigned,  and  to  the  effect  only 
of  giving  my  said  assignees  as  in  right  of  the  said  sums  hereby  assigned  a 
security  and  preference  over  the  said  subjects  and  the  rents  thereof,  and  the 
price  thereof  in  the  event  of  a  sale,  after  and  postponed  to  the  security  and 
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preference  held  by  me  and  my  successors  as  in  right  of  the  said  priacipal 
sum,  and  all  current '  and  future  interest  thereof  in  all  time  coming,  premiums 
of  fire  insurance,  interest  thereon,  penalties  and  expenses,  and  all  other 
sums  which  are  or  may  become  due  to  me  or  my  foresaids  io  any  manner 
of  way  under  or  in  respect  of  the  said  bond  and  disposition  in  security  : 
And  I  grant  no  warrandice  except  that  I  am  entitled  to  reeeive  the  said 
sum  of  £  ,  the  receipt  of  which  is  acknowledged  as  aforesaid. — In 

witness  whereof. 

ASSIGNATION  TO  ANOTHER  CAUTIONER  ON  PAYMENT  OF 
SUBSEQUENT  INTEREST 

\A»  in  preceding  form  to  end  of  ranking  c/ouse]  And  further,  whereas  I 
assigned  the  said  bond  and  disposition  in  security  to  C.  to  the  extent  of 
'certain  prior  interest  amounting  to  the  sum  of  £,  ,  conform  to  assigna- 

tion by  me  in  his  favour,  dated  ,  and  recorded  iu  the  si^d  division  of 

the  general  register  of  sasioes  on  ,  which  contains  a  clause  of  post- 

poned ranking,  it  is  hereby  declared  that  these  presents  shall  not  give  to  the 
said  D.  [the  ataignee  under  this  deeil\  any  priority  over  the  said  C,  but  that 
the  said  C.  and  D.  shall  rank  pari  passu  inter  se  in  proportion  to  the  amounts 
paid  by  them  respectively  [varrandiee  as  in  preceding  form]. — In  witness 
whereof. 

ASSIGNATION  OF  INTEREST  AND  EXPENSES  TO  TWO 
CAUTIONERS,  WITH  ACCOUNTING  BETWEEN  THEM 

I,  A.,  considering  that  I  have  received  payment  of  interest  and  expenses 
on  the  bond  and  disposition  in  seourity  after  mentioned  from  C.  and  D.  to  the 
amount  of  £110  from  the  said  C.  and  £90  from  the  said  D.,  conform  to  the 
schedule  annexed  and  signed  as  relative  hereto;  that  the  said  D,  has  now 
paid  to  the  said  C.  an  equalizing  sum  of  £10,  and  the  matter  of  interest  on 
their  disbursements  has  also  been  equalized  between  themselves,  all  as  they 
by  their  signatures  hereto  hereby  acknowledge,  and  that  they  have  requested 
me  to  grant  these  presents,  which  I  have  agreed  to  do :  Therefore  I  do  hereby 
assign  and  dispone  to  and  in  favour  of  the  said  C.  and  D.  equally,  and  their 
respective  executors  and  assignees  whomsoever  [ordinary  form] :  But 
declaring  that  these  presents  do  not  assign  the  said  bond  and  disposition  in 
security  to  the  extent  of  any  part  of  the  principal  sum  therein  contained  or 
penalty  applicable  thereto,  but  do  and  shall  assign  the  same  only  to  the 
extent  of  the  said  sums  of  £110  and  £90,  amounting  together  to  £200, 
being  interest  and  expenses  as  aforesaid,  and  the  penalties  or  termly  failures 
applicable  thereto,  and  do  and  shall  convey  the  said  subjects  in  security  only 
of  the  said  sums  of  interest  and  expenses,  and  to  the  effect  only  of  giving  my 
said  assignees  equally  and  pari  pamt  inter  te,  as  in  right  of  the  said  sums  of 
interest  and  expenses  and  penalties  and  termly  failures  as  aforesaid  hereby 
assigned,  a  security  and  preference  [ae  on  p.  558], — In  witness  whereof. 

'  It  ia  Bssumed  tliat  before  this  deed  ia  gianMd  the  grantee  will  have  paid  the  intereat  to 
the  iMt  preotding  term. 
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The  Sohbdulh  Within  Rxfxbrbd  to 
Date.  Particulars.  C         D. 

1903. 
May  20.     On  account  of  interest  for  half  year  to  Whit- 

Bunday  1900,  £         ,  lesa  tax  £  .         .    £50 

May  25.     Balance  of  same £30 

Not,  11.     Interest  for  half  year  to  this  term            .         .40         40 
Dec  1.      Account  of  expenses  for  attempted  sale,  which 
account  is  docqueted  and  signed  as  relative 
hereto 20        20 

1904.  £110        90 

Jan.  10.  Paid  by  D.  to  C.  £10,  with  a  further  sum  of 
£  to  equalize  interest  on  their  disbune- 
mentfl 10        10 

£100      100 

ASSIGNATION  TO  TWO  LENDERS 

1.  In  Equal  Shabbs 

1,  A,,  in  consideration  of  the  sum  of  £1000  paid  to  me  in  equal  portions  by 
B.  and  C,  do  hereby  assign  and  dispone  to  and  in  favour  of  the  said  K  and  C. 
equally,  and  their  respective  executors  and  assignees  whomsoever  {jrroaed  in 
ordinary  form]  :  And  I  have  herewith  delivered  the  said  bond  and  disposition 
in  security  to  the  said  B.,  who  by  acceptance  hereof  binds  himself  and  his 
foresaids  to  make  the  same  forthcoming  to  the  said  C.  and  his  foresaids  on  all 
necessary  occasions  on  the  usual  receipt  and  obligation. 

Under  this  deed  the  effect  is  exactly  the  same  as  if  the  bond  were  asdgned 
by  two  separate  deeds,  Iialf  to  B.  and  half  to  0.,  except  that  a  certain  amount 
of  expense  b  saved. 

Sunnvorship. — If  it  should  be  intended  to  give  B.  and  C.  each  full  power, 
both  inter  vivos  and  mortis  eauta,  over  their  respective  halves  (as  the  above 
form  does),  but  to  secure  that  if  the  predeceaser  should  not  exercise  the 
power,  his  (or  her)  half  shall  go  to  the  survivor  (which  the  above  form  does 
not  do),  the  following  destination  will  be  inserted  : — 

To  and  in  favour  of  B.  and  C  equally  and  their  respective  assignees 
whomsoever ;  and  failing  assignation  or  alteration  by  the  predeceaser,  then  to 
and  in  favour  of  the  survivor  and  his  {or  her)  executors  and  assignees  whom- 
soever. 

Under  this  destination  tlie  survivor  (failing  alteration  by  the 
predeceaaer)  is  infeft  in  the  whole  without  making  up  any  title.  "  On 
the  death  of  one  of  them  her  share  of  the  fee  would  pase  by  accretion 
to  the  surviving  sisters  without  service  or  confirmation." ' 

Tlie  destination  has  been  made  very  plain,  to  prevent  any  allegation 
as  between  B.  and  C.  that  there  was  an  ^reemeot  barring  alteration. 
1  Brydmi'ii  c.b.  v.  £.'i  Tra.,  1898,  2G  £.  70S,  per  Lord  U'Lareu ;  and  see  p.  238,  nqira. 
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^8  to  what  is  alteration,  and  particularly  the  effect  of  a  general 
testamentai7  conveyance,  see  Brydon's  case.  The  above  destination 
would  undoubtedly  favour  the  view  of  alteration,  for  which  it  expressly 
provides. 

It  is  obvious  that  when  destinations  like  these  are  prepared,  care 
should  be  taken  to  see  what  testamentary  instruments  are  in  existence, 
and  vice  vend. 

2.  In  UNEQnAL  Shahbs 

I,  A.,  in  coDBideration  of  the  sum  of  £1500  now  paid  to  me  by  the  follow- 
ing parties  in  the  proportionB  following,  namely,  (first)  £1000  by  B.,  and 
(second)  ^6500  by  C,  do  hereby  assign  and  dispone  to  and  in  favour  of  (first) 
the  said  6.  and  his  executors  and  assignees,  but  only  to  the  extent  after 
specified,  and  (second)  the  said  C.  and  his  executors  and  assignees,  but  only  to 
the  extent  after  specified,  a  bond  and  disposition  in  security  [ordinary  form] : 
But  declaring  that  these  presents  do  and  shall  assign  the  said  bond  and  dis- 
position in  security  to  the  said  respective  lenders  only  to  the  respective  extents 
following,  namely,  (first)  to  the  said  B.  to  the  extent  of  the  sum  of  £1000  of 
principal,  and  (second)  to  the  said  C.  to  the  extent  of  the  sum  of  ^SOO  of 
principal,  with  interest  on  the  said  respective  sums  from  the  term  of  , 

and  penalties  corresponding  thereto  respectively,  and  to  the  effect  of  ^ving  the 
said  respective  lenders  a  security  over  the  said  subjects  pari  pagm  inter  ae: 
And  I  have  herewith  delivered  [as  in  previottg  form]. 

ASSIGNATION  TO  ONE  OF  TWO  OELIGANTS  AND  PRO 
INDIVISO  PROPRIETORS  ON  PAYMENT  BY  HIM,  IN- 
CLUDING DISCHARGE  IN  HIS  FAVOUR  AND  DISBURDEN- 
ING OF  HIS  SHARE 

I,  A.,  considering  that  I  hold  a  bond  and  disposition  in  security  for  £1000 
granted  in  my  favour  by  B.  and  C,  under  which  they  are  jointly  and  severally 
liable,  and  by  which  they  disponed  in  security  their  pro  indiviM)  equal  half 
shares  of  the  subjects  hereinafter  described  or  referred  to :  And  now  seeing 
that  the  said  B.  has  now  paid  to  me  the  whole  sum  of  £1000,  with  interest 
thereof  from '  ,  amounting  together  to  the  sum  of  £ 

Therefore,  in  the  first  place,  I  do  hereby  discharge  the  said  bond  and  disposition 
in  security,  dated  ,  and  recorded  in  the  division  of  the  general 

register  of  sasines  for  on  ,  for  the  sum  of  £1000,  granted 

by  the  said  B.  and  C.  in  my  favour,  but  that  only  to  the  extent  of  the  sum  of 
£500,  with  the  interest  thereof  and  penalties  corresponding  thereto :  And  I 
declare  to  bo  redeemed  and  disburdened  thereof  and  of  the  infeftment  follow- 
ing thereon  the  ona-haif pro  indivino  share  belonging  to  the  said  B.  of  All  and 
Whole  [aulijeets],  all  as  specified  and  described  in  the  said  bond  and  disposition 
in  security,  dated  and  recorded  as  aforesaid  :  And,  in  the  second  place,  I  do 
hereby  assign  and  dispone  to  and  in  favour  of  the  said  B.,  and  his  executors 
and  assignees  whomsoever,  the  said  bond  and  disposition  in  security,  and  also 
All  and  Whole  the  one-half  jjro  indivim  share  belonging  '  to  the  said  C,  of  All 
and  Whole  the  said  subjects  hereinbefore  described  [or  referred  to] :  But  always 
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with  and  under  [burdefig  if  neee^gary],  a]l  as  specified  and  deecribed  in  the  said 
bond  and  dieposition  in  security,  dated  and  recorded  aa  aforesaid:  But 
declaring  that  tbese  proBents  do  and  shall  assign  the  said  bond  and  diapositioti 
in  security  to  the  extent  only  of  the  sum  of  £500  of  principal,  with  the 
interest  thereof  from  ^  ,  and  penalties  corresponding  thereto,  and  do 

and  shall  convey  the  eaid  subjects  hereinbefore  disponed  in  security  of  the  said 
sums  hereby  assigned  only  :  And  I  grant  no  warrandice  other  thaa  that  which 
would  have  been  implied  if  these  presents  bad  been  wholly  a  discharge  on 
payment  by  the  gninteis  of  the  said  bond  and  disposition  in  security  of  the 
whole  debt  in  the  proportions  in  which  they  are  liable  therefor  inter  ee. — In 
witness  whereof 

'  If,  in  addition  to  tlie  present  payment  of  principal  and  interest,  B.  has 
paid  the  whole  ot  previous  payments  of  interest,  the  clause  may  run  : 

fi.  has  now  paid  to  me  the  whole  sum  of  ;£1000,  with  interest  from  Whit- 
sunday last  1904,  amounting  together  to  £  ,  and  further  pud  to  me 
the  interest  on  the  whole  debt  of  £1000  due  at  the  terms  of  Martinmas  1903 
and  Whitsunday  1904,  and  that  at  the  said  respective  terms  of  payment. 

^  If  it  is  not  now  C.'s  property,  say  "  now  or  formerly  belonging." 
^  The  same  term  as  that  from  which  it  is  stated  in  the  earlier  part  of  the 
deed  that  B.  has  paid  the  whole  interest. 

Assignation  by  a  Catholic  Creditor  to  a  Postponed  CRKDrroR 
OVER  one  op  the  Properties,  op  the  Catholic  Seccritt  over 

THE    OTHER 

The  case  supposed  is  this:  A.  holds  a  bond  for  £1000  over  the  two 
properties  X.  and  Y.  B.  holds  a  postponed  bond  over  X.  for  £1000. 
A.  sells  X.  under  his  power  of  sale.  The  price  pays  (a)  expenses,  (6)  A.'s 
£1000  and  interest,  and  (c)  leaves  a  balance  of  £100.  Under  these 
circumstances  B.  is  entitled  to  an  assignatioD  of  A.'b  security  over  Y. 
Assuming  that  the  £100  from  X.  has  been  paid  to  B.,  the  deed  maj- 
take  the  following  form : — 

I,  A.,  considering  that  I  hold  a  bond  and  disposition  in  security  for  £1000 
granted  by  C.  in  my  favour  dated  ,  and  recorded  in  the  division  of 

the  general  register  of  sasines  for  the  county  of  on  ,  over 

the  properties  of  X.  and  Y.,  both  in  the  said  county:  That,  under  the  power 
of  sale  contained  in  the  said  bond  and  disposition  in  security,  I  have  sold  the 
said  property  of  X.  at  the  price  of  £  ,  which  has  proved  sufficient  to  pay 
all  expenses  of  and  attending  the  sale  and  my  said  loan  of  £1000,  and  interest 
thereof,  and  has  left  a  surplus  of  £100  :  Further  considering  that  B.  holds  a 
postponed  bond  and  disposition  in  security  for  £1000,  also  granted  by  the 
said  C.  in  his  favour,  dated  ,  and  recorded  in  the  said  division  of 

the  general  register  of  sasines  on  ,  over  the  said  property  of  X.,  but 

over  that  property  only,  and  that  he  has  now  received  the  said  surplus  of  £100 
on  account  of  his  said  bond  :  Further  considering  that  I,  as  a  catholic  creditor, 
having  sold  the  said  property  of  X.,  the  said  B.  has  required  me  to  grant  these 
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preeents  in  his  favour,  which  it  a  reasoaable  that  I  should  do  :  Therefore,  in 
consideration  of  payment  of  my  debt  as  aforeBaid  out  of  the  said  property  of  X., 
which  formed  the  only  security  tor  the  debt  due  to  the  eaid  B.,  I  do  hereby 
assign  and  dispone  to  and  in  favour  of  the  said  B.,  and  bis  executors  and 
assignees  whomsoever,  the  said  bond  and  disposition  in  security,  dated  and 
recorded  as  aforesaid,  for  the  sum  of  £X0O0,  granted  by  the  said  C.  in  my 
favour,  with  interest  from  the  [say,  term  of  jmrchate/a  entri/],  and  also  All  and 
Whole  {the  properli/  of  Y.],  all  as  specified  and  described  in  the  said  bond  and 
disposition  in  security  in  my  favour,  dated  and  recorded  as  aforesaid :  But 
declaring  that  these  presents  are  granted,  and  shall  be  held  by  the  said  B.  and 
his  foresaids,  in  further  security  only  of  the  sums  due  and  to  become  due  to 
him  under  the  said  bond  and  disposition  in  security  in  his  favour :  And  I 
grant  no  warrandice  other  than  that  which  would  have  been  implied  if  these 
presents  had  been  a  discharge  on  payment  by  the  debtor. — In  witness 
whereof. 


ASSIGNATION  WHEN  A  CURATOR  BONIS  PAYS  OFF 
HERITABLE  DEBT  OUT  OF  PERSONAL  ESTATE 

I,  A.,  considering  that  B.  granted  in  my  favour  [or  otkerwue,  as  the  case 
may  be\  the  bond  and  disposition  in  security  hereinafter  assigned,  and  that 
by  interim  act  and  decree  of  the  Lords  of  Council  and  Session,  dated  , 

and  extracted  ,  C,  was  appointed  nirator  bonis  to  the  said  B. ; 

Further  considering  that  upon  the  day  of  tlie 

Lords  of  Council  and  Session,  on  a  petition  by  the  said  C,  pronounced  an 
interlocutor  as  follows  [copy] ;  Further  considering  that  the  said  C.  has,  in 
terms  of  the  authority  contained  in  said  interlocutor,  an'anged  with  me  to 
take  an  assignation  of  the  said  bond  and  disposition  in  security  for  the  purpose 
of  protecting  the  property  and  estate  of  the  said  B.,  and  with  the  intention 
of  not  extinguishing  the  said  security,  and  has  requested  me  to  grant  these 
presents  in  manner  hereinafter  appearing,  which  it  is  just  and  proper  tJiat  I 
should  do :  Therefore  I,  in  consideration  of  the  sum  of  £  now  paid  to 

me  by  the  said  C.  as  curator  bonis  foresaid,  out  of  the  moveable  estate  of  the 
said  B.  under  the  management  of  the  said  0.  as  euraior  bonis  foresaid,  do 
hereby  assign  and  dispone  to  and  in  favour  of  the  said  B.,  his  executors  and 
assignees  whomsoever,  subject  to  the  declarations  hereinafter  contained,  a 
bond  and   disposition   in   security,  dated  ,  and    recorded  as  after 

mentioned,  for  the  sum  of  £  granted  by  the  said  B.  in  my  favour  [or 

otherwise,  ae  the  ease  may  be\  with  interest  from  the  day  of  , 

and  also  All  and  Whole  \desa'ibe'\ :  But  always  with  and  under  [refer  to 
burdens  if  necessary],  all  ae  specified  and  described  in  the  said  bond  and 
disposition   in    security   recorded    in  on  ;    But   subject 

always  to  the  declarations  after  mentioned,  namely,  (first)  that  this 
assignation  shall  in  nowise  operate  as  an  extinction  of  the  said  debt  or  a 
discharge  of  said  security,  which  arc  to  be  held  as  subsisting  in  any  question 
affecting  the  said  B.  or  the  succession  to  his  estates ;  and  (second)  that  the 
foresaid  payment  and  this  assignation,  made  and  granted  in  conformity  with 
the  said  interlocutor,  shall  not  prejudice  or  affect  the  rights  of  the  parties 
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who  would  have  beeo  entitled  to  the  said  Bum  of  £  ,  now  paid  to  me 

as  aforesaid,  on  the  death  of  the  said  B.  if  this  assignation  had  oot  been  taken 
and  if  the  said  sum  had  not  been  paid  to  me :  But  reserving  always  to  all 
parties  concerned  atl  pleas  and  claims  affecting  the  right  to  the  said  eum 
which  may  hereafter  arise  in  the  event  of  the  present  oasignation  being  at  any 
future  time  validly  consented  to  or  adopted  by  the  said  B, :  And  I  grant  no 
warrandice  other  than  that  which  would  have  been  implied  in  a  discharge  on 
payment  by  the  debtor. — In  witness  whereof. 

ASSIGNATION   OF  BOND   AND   DISPOSITION   IN   SKCURITY, 
AND  DECREE  OF  REGISTRATION  FOLLOWING  THEREON 

Ordinary  form  of  amgnatvm,  but  immediately  hefore  the  tegling  daute,  add : 
And  further  I  assign  to  the  aaid  B.  the  decree  of  the  Lords  of  Council  and 
Session  at  my  instance  against  the  said  C.  for  the  sums  contained  in  the  said 
bond  and  disposition  in  seourity,  which  decree  was  obtained  by  the  registration 
of  the  said  bond  and  disposition  in  security  in  [or  as  in]  the  Books  of  Council 
and  Session,  and  is  dated  [data  of  exfract],  with  the  extract  thereof  and 
warrant  of  the  said  Lords  therein  contained,  with  all  that  has  followed  or  is 
competent  to  follow  thereon. — In  witness  whereof, 

ASSIGNATION  OF.  A  SECURITY  OVER  A  RECORDED 
LEASE 

I,  A.,  in  consideration  of  the  sum  of  £  now  paid  to  me,  assign  and 

transfer  to  B.  &  bond  and  assignation  in  security  for  the  principal  sum  of 
£  granted  by  0.  in  my  favour,  dated  ,  and  recorded  in  the 

division  of  the  general  register  of  sasines  for  the  county  of  Edinburgh  on 
of  and  over  a  lease  granted  by  D.  in  favour  of  E.  of  All  and 
Whole  in  the  parish  of  Duddingston  and  county  of  Edinburgh,  which 

lease  is  dated  ,  and  is  recorded  m  the  said  register  of  date  ,' 

with  interest  from  the  term  of  . — In  witness  whereof. 

'  Partial  Ser.urity. — If  the  bond  covers  only  a  part  of  the  property  in  the 
lease,  insert  qualification  and  description  of  part  here  as  on  p.  356. 

Not  On^iud  Holder. — If  the  granter  of  the  assignation  is  not  the  original 
creditor,  here  also  insert  "  my  title  to  which  bond  and  assignation  in  security 
[if  netxsmnj,  to  the  extent  att«r  mentioned,  or  g^tecify  the  extent]  is  recorded 
in  said  register  on  " ;  but  it  is  nflt  necessary  to  specify  the  writ  or 

writs  of  transmission. 

Partial  A«nijnation.—\\  the  assignation  is  partial  only,  here  say,  "But  [if 
necftmr;/  to  vtake  tlit  meaning  plain,  say,  declaring  that  these  presents  do  and 
shall  assign  the  said  bond  and  assignation  in  security]  only  to  the  extent  of 
£  ,  with  interest  thereon  from  the  term  of  ,  and  to  the 

effect  of  giving  a  pari  jiaxxu  preference  to  the  said  B,  over  the  said  lease  [to 
the  extent  foresaid]  with  me,  my  executors  and  assignees,  as  regards  [or  with 
the  creditors  in  right  of]  the  remainder  of  the  said  principal  sum  and  corre- 
sponding interest."  If  the  ranking  is  to  be  preferred  or  postponed,  or  if  the 
whole  sum  is  not  outstanding,  these  points  will  be  made  clear. 
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NOTARIAL  INSTRUMENTS  ON  HERITABLE  SECURITIES 

NoTARUL  inBtniments  are  uaed  for  the  purpose  of  completing  title  to 
heritable  securities  under  a  great  variety  of  circumstances,  difTering 
according  as  (1)  the  transmission  is  iiUer  vivos  or  moriis  causa,  (2)  the 
creditor  was  infeft  or  uninfeft,  (3)  the  security  is  heritable  or  move- 
able, and  (4)  the  deceased  died  testate  or  intestate. 

Narrative  of  the  Bond  in  the  Instrument. — Three  cases  may 
be  distinguished: — 

1.  Vnreeorded  Bond. — The  statutory  direction  (1868  Act,  Sched. 
MM)  is  to 

insert  the  personal  obligation  and  disposition  of  the  lands  in  security,  with  the 
description  of  them,  and  also  all  real  burdens,  etc.,  if  any,  all  as  set  forth  at 
full  length  or  by  reference  in  the  bond. 

What  is  here  ordered  to  be  set  forth  is  (a)  the  obligation,  {h)  dis- 
position and  description,  and  (c)  burdens.  All  these  will  be  given  fully 
and  exactly  as  in  the  bond,  with  the  neceteary  verbal  alterations  only. 
And  further  it  is  recommended  that  practically  the  whole  bond  should 
be  inserted  in  the  instrument.  It  must  be  remembered  that  the 
recording  of  the  instrument  is  to  take  the  place  of  the  recording  of  the 
bond,  and  it  seems  fitting  that  all  that  would  have  gone  on  record  in 
the  one  way  should  also  be  recorded  in  the  other.  It  is  obviously 
desirable  that  many  other  clauses  should  appear  on  record,  e^.  clauses 
of  ranking.     But  of  course  this  does  not  apply  to  such  cases  as,  e.j., 

(1)  other  property  falling  to  be   dealt  with   in   a  burgh   register,   or 

(2)  trust  purposes.  The  former  will  be  omitted ;  and  the  latter  will 
be  referred  to  merely,  as  for  instance  in  narrating  the  personal  obliga- 
tion to  repay  to  the  creditor  as  trustee  "for  the  purposes  therein 
specified." 

2.  Unrecorded  AssignatioTi, — In  this  case  (1868  Act,  Sched.  MM) 
the  instrument  completing  the  title  of,  e.g.,  an  executor  of  a  creditor 
who  held  an  unrecorded  ass^ation  of  a  recorded  bond,  does  not 
contain  any  narrative  of  the  personal  obligations  other  than  the 
statement  that  the  bond  was  "  for  the  sum  of  £  ."  It  sets 
forth  the  description  and  burdens  as  contained  in  the  assignation. 

3.  All  other  Oosm.— The  statutory  direction  (1S68  Act,  Sched.  HH  ; 
1874  Act,  Sched.  N)  is  to 
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insert  the  personal  obligatioa  bo  far  as  necessary  and  disposition  of  the  lands 
in  security,  with  the  description  of  them,  and  also  all  real  burdens,  etc.,  if 
any,  all  as  set  forth  at  full  length  or  by  reference  in  the  bond. 

First,  as  regards  the  personal  obligations.  It  will  be  observed 
that  the  direction  here  differs  from  that  quoted  oa  p.  565  by  the 
addition  of  the  words  "  so  far  as  necessary."  The  reason  is  obvious, 
namely,  that  here  the  full  obligation  is  already  on  record.  It  is  quite 
suHicient  to  say: 

by  which  bond  and  disposition  in  security  the  said  A.  bound  and  obliged  him- 
sdf  to  repay  to  the  said  C,  his  executors  and  assignees  whomsoever,  the  sum 
of  £1000  at  the  term  of  ,  with  interest  at  the  rate  of 

per  centum  per  atinum,  and  penalties  as  tlierein  contained  ;  and  he  also 
thereby  bound  himself  to  pay  the  sum  of  £  yearly  for  premiums  of 

tire  insurance,  with  interest  and  penalties. 

The  reference  to  Src  premiums  may  be  omitted  altogether  imless 
the  bond  is  so  expressed  as  to  constitute  an  efTectual  real  security  for 
the  premiums.  It  is  scarcely  necessary  to  add  that  the  words  "  all  as 
set  forth  at  full  length  or  by  reference  "  cannot  apply  to  the  personal 
obligations,  which  could  not  be  set  forth  by  reference  in  the  bond. 

Second,  as  to  the  dispositive  words,  the  description,  and  the  reference 
to  burdens.  The  iirst  and  last  of  these  will  be  set  out  as  in  the  bond,  with 
only  the  necessary  verbal  alterations.    As  to  the  description,  see  p.  360. 

Ib  Notarial  InBtrumeiit  necessary?— Assuming  the  bond  once 
recorded,  there  may  be  cases  in  which  the  completion  of  subsequent 
title  is  necessary  as  a  protection  against  the  bankruptcy  of  a  previous 
bolder  (but  see  p.  570)  or  his  fraud.  But  these  considerations  have  no 
apphcation  to  the  vast  majority  of  cases  in  which  notarial  instruments 
are  used,  e.g.  by  trustees  and  executors  of  infeft  creditors,  and  the  question 
is,  do  they  really  require  to  complete  title  to  enable  them  to  grant'  a 
dischai^e  ?  The  logical,  if  not  indeed  the  express,  result  of  Lord 
Eyllachy's  decision  in  Macrae  *  is  that  they  do  not.  This,  it  must  be 
admitted,  is  contrary  to  all  practice. 

1.  Titles  inter  vivos 
General  Disponees  or  Assignees. — The  point  is,  whether,  bearing 
in  mind  that  we  are  dealing  with  deeds  ijiter  vivos,  the  security  would 
be  carried  by  a  conveyance  of  moveable  estate  only,  or  by  a  conveyance 
of  heritahle  estate  only.  Of  course  if  the  conveyance  is  of  both 
heritable  and  moveable  estate,  no  question  arises.  But  it  would  be 
sharply  raised  by  a  general  conveyance  limited  to  heritable  or  move- 
able estate.  On  the  construction  of  sec.  117  of  the  1868  Act  it  would 
certainly  appear  that  the  conversion  of  heritable  securities  to  moveable 
estate  is  limited  to  maldng  them  "  moveable  as  regards  the  succession 
of  such  creditor."    But  then  sec.  130  of  the  Act,  dealing  with  the 

'  J/ocroe,  iifc.r.  Crefforjf.efc:.,  1803,11  S.  L.  T.  No.  65.     cy.  p.  546,  sujira,  and  p.  SSS,  f  n^. 
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completion  of  title  to  unregistered  securities,  authorises  "a  notarial 
InstrumeDt  in  favour  of  the  disponees  or  assignees  ....  of  the  move- 
ctble  estate  of  such  creditor  under  any  deed  or  conveyance  itUer  vivos  or 
mortis  causa."  Though  this  is  not  involved  in  sec  U7,  it  is  not  in  any 
way  inconsistent  with  the  provisions  of  that  section,  and  it  would 
therefore  appear  that  it  must  clearly  receive  effect;  and  further,  it 
would  appear  impossible  to  confine  the  rule  to  cases  where  the  bond 
had  not  been  roistered.  It  must  therefore  be  taken  that  in  all  cases 
(where  executors  are  not  excluded)  an  inter  vivos  general  conveyance  of 
moveable  estate  only  will  carry  heritable  securities,  from  which  it  should 
follow  that  a  general  conveyance,  though  inter  vivos,  of  heritable  estate 
will  not  have  that  effect.  Fortunately  when  inter  vivos  general  convey- 
ances are  taken,  they  usually  embrace  expressly  both  heritable  and  move- 
able estate ;  and  in  that  case  it  is  certainly  recommended  that  the  notarial 
instrument  should  repeat  both  words.  See  p.  570  as  to  trustees  in  cassio 
proceedings  where  a  disposition  omtiium  boTiorum  has  not  been  granted. 

Passing  to  the  instruments  themselves,  first  may  be  taken  the  case 
of  what  is  not  properly  a  transmission  at  all,  but  the  constitution 
of  a  security,  namely,  an  instrument  expede  in  favour  of  the  ordinal 
creditor  instead  of  recording  the  bond.  This  is  given  for  the  sake  of 
completeness,  and  because  it  may  just  possibly  be  used,  thoi^h  it  is 
hard  to  conceive  circumstances  which  would  justify  it.  If  the  bond 
contains  matter  which  it  is  desired  should  not  be  recorded,  the  proper 
course  is  a  clause  of  direction.  In  short,  the  only  circumstance  which 
would  justify  a  notarial  instrument  would  be  the  fact  that  the  deed 
required  to  be  recorded  both  in  the  general  roister  and  in  a  burgh 
register,  and  that  this  involved  real  delay  and  risk.  Even  in  that  case 
it  is  for  consideration  whether  it  would  not  be  better  to  take  two  deeds 
from  the  debtor. 

NOTARIAL  INSmUMENT  IN  FAVOUR  OF  ORIGINAL 
CREDITOR  [1868  Act,  b.  17,  Sched.  J] 

At  there  was,  on  behalf  of  A.,  presented  to  me,  notary  public 

aubscribing,  a  bond  and  disposition  in  security  granted  by  B.  in  favour  of  the 
said  A.,  and  dated  ,  by  which  bond  and  disposition  in  security  the 

said  B.  bound  and  obliged  himself  [vet  out  the  whole  deed  down  to  but  not 
incltiding  the  testing  elauee,  with  tlte  necessary  verbal  alterationt  onlff '] :  Where- 
upon this  inBtrumeot  is  taken  in  the  bands  of  C,  notary  public,  in  the  terms  uf 
the  Titles  to  Land  Consolidation  (Scotland)  Act,  1868,— In  witness  whereof. 

1  But  this  is  subject  to  exception  in  the  cases  referred  to  on  p,  565. 

NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  AN  ASSIGNEE  UNDER 

AN    ASSIGNATION    GRANTED    "FOK    FURTHER    PURPOSES 

OR  OBJECTS"  (1868  Act,  s.  124,  Sched.  HH] 

At  there  was,  on  behalf  of  A.,  presented  to  me,  notary  public 

subscribing,  a  bond  and  disposition  in  security,  dated  ,  and  recorded 
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in  the  division  of  the  general  register  of  Easiaes  for  the  county  of 
on  ,   granted  by   B.   in  favour  of  C,   b;   which   bond  and 

disposition  in  security  the  said  B.  bouud  and  obliged  himself  to  repay  to  the 
said  C.  the  sum  of  £1000  at  the  term  of  ,  with  interest  at  the  rate 

of  per  centum  per  annum  and  peiialtiee  as  therein  mentioned  ;  and 

further  he  bound  himself  to,  pay  £  per  annum  in  respect  of  fire 

insurance  premium  :  And  in  security  of  the  personal  obligations  therein  con- 
tained, the  said  B.  disponed  to  and  in  favour  of  the  said  C.,  heritably  but 
redeemably  as  therein  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by 
virtue  thereof,  All  and  Whole  [iiuert  description  in  bond,  with  necessary  verlial 
allerutiont  mUi/] :  But  always  with  and  under  [ituerl  reference  to  burdens,  if 
any,  as  m  bond,  with  necessary  verbiU  <dteratione\  [X] ;  As  also  there  was 
presented  to  me  an  assignation,  dated  ,  granted  by  the  said  C.  in 

favour  of  the  said  A.,  by  which  the  said  C.  assigned  the  said  bond  and  dispoM- 
tion  in  security,  and  sums  of  money  and  lands  \or  subjects]  therein  contained, 
to  the  said  A.  and  his  executors  and  assignees  whomsoever,  with  interest  from 
,'  but  iu  trust  always  for  the  purposes  specified  in  the  said 
assignation';  Whereupon  \as  on  p.  567]. 

If  Oranter  Uninfeft.^la  the  above  form  it  is  assumed  that  the  grantor  of 
the  assignation  was  infeft.  If  not,  everything  must  he  set  forth  in  full.  In 
that  cose  the  schedule  is  1868  Act,  MM.  But  it  is  difficult  to  see  why  such 
a  case  should  often  arise.  The  better  method  would  be  to  record  the  bond  on 
behalf  of  the  original  creditor  so  as  to  infeft  him,  and  then  the  assignation 
may  be  recorded  de  piano  also.  It  is  just  possible,  however,  that  it  may  be 
purposely  wished  not  to  complete  the  title  of  the  original  creditor,  as  that 
might  have  the  effect  of  validating  some  third  party's  right  which  it  is  intended 
to  attempt  to  cut  out. 

'  Interest. — In  the  above  form  of  instrument  the  date  of  the  assignee's 
entry — the  date  from  which  he  is  entitled  to  the  interest — is  specified.  This 
is  not  in  the  statutory  form,  but  it  seems  an  improvement. 

s  [f  Granter  not  Original  Creditor. — If  the  assignation  is  granted  not  by 
the  original  creditor  but  by  one  who  has  himself  acquired  right,  insert  a 
deduction  of  title  before  "Whereupon,"  thus:  "  To  which  bond  and  disposition 
in  security  it  was  represented  to  me  the  said  [granter  of  assignation]  acquired 
right  conform  to  the  following  writs,  namely  " — specifying  them  briefly.  This 
proceeds  on  the  tooting  of  those  writs  not  being  presented  to  the  notary. 
Under  the  schedule  it  is  not  essential  that  they  should  be  presented,  but  if 
possible  it  is  better,  and  iu  that  cose  this  clause  will  run  thus  :  "  As  also  there 
were  presented  to  mo  the  following  writs  by  which  the  said  [granter  of 
assignation]  acquired  right  to  the  said  bond  and  disposition  in  security, 
namely." 

NOTARIAL  INSTEUMENT  IN  FAVOUR  OF  ASSUMED  TRUSTEES, 

THE  FORMER  TRUSTEES  HAVING  BEEN  INFEFT  [1874  Act, 

a.  53,  Sohed.  N] 

At  there  was,  on  behalf  of  A.  and  B.  and  the  survivor,  as  trustees 

and  trustee  assumed  and  acting  under  the  trust  disposition  and  settlement  of 
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C,  dated  ,  and  registered  in  on  ,  preeented 

to  me,  notary  public  subscribing^  a  bond  and  disposition  in  securit;,  dated 
,  and  recorded  in  the  division  of  tbe  general  renter  of  sasines  for 
the  county  of  on  ,  granted  by  D.  in  favour  of  the  said 

C,  by  which  bond  and  disposition  in  security  [as  on  p.  668  to  X,  altering  the 
namet]  i  As  also  there  was  preseoted  to  me  an  extract  of  a  deed  of  assumption 
and  conveyance  granted  by  E.  and  F.,  then  the  trustees  acting  under  the  said 
trust  disposition  and  settlement,  dated  ,  and  registered  in 

on  ,  by  which  deed  of  assumption  aud  conveyance  the  said  E.  and 

F.  assumed  the  said  A.  and  B.  as  trustees  under  the  said  trust  disposition  and 
settlement,  and  conveyed  to  themselves,  the  said  E.  and  F.,  and  to  the  said 
A.  and  B,,  as  trustees  under  the  said  trust  disposition  and  settlement,  and  the 
survivors  and  survivor,  All  and  Sundry  the  whole  trust  estate  and  effects  then 
belonging  to  them  or  under  their  control  as  trustees  under  the  said  trust  dis- 
position and  settlement,  in  which  general  conveyance  was  included  the  said 
bond  and  disposition  in  security,  and  infeftment  fallowing  thereon,  the  said  E. 
and  F.,  as  trustees  foresaid,  being  then  vest  therein  in  virtue  of  the  following 
writs,  which  were  also  presented  to  me,  namely  (first)  the  said  trust  disposition 
and  settlement  of  the  said  C,  of  which  an  extract  was  presented  to  me,  and 
(second)  notarial  instrument  in  favour  of  the  said  E.  and  F.  as  trustees  foresaid, 
recorded  in  the  said  division  of  the  general  register  of  sasines  on  : 

As  also  there  was  presented  to  me  an  extract  of  a  minute  of  resignation  by 
the  said  E.  and  F.  of  their  offices  as  trustees  foresaid,  dated  ,  and 

registered  in  on  :  Wbereupon  [aa  on  p.  571]. 

Inter  vicoe. — The  difference  between  this  and  the  form  on  p.  369  is  that 
the  original  trustees  iu  this  case  bad  made  up  their  title,  aud  were  accordingly 
in  &  position  to  grant  a  warrant  for  direct  infeftment.  Therefore  the  "  general 
disposition"  on  which  the  instrument  proceeds  is  that  contained  in  the  deed 
of  assumption  granted  by  tbe  original  trustees,  and  not  that  contained  in  the 
will  of  the  testator ;  and  therefore  this  is  an  ttUer  vivos  transmission,  though 
it  is  a  testamentary  trust. 

Alternative  Course. — For  the  same  reason,  the  better  course  would  usually 
be  to  include  a  special  assignation  of  the  bond  in  the  deed  of  assumption,  and 
take  infeftment  by  recording  the  deed  of  assumption  with  a  warrant  of  registra- 
tion for  preservation  as  well  as  for  publication.  But,  on  the  other  hand,  even 
though  the  deed  of  assumption  does  contain  a  special  assignation,  tbe  above 
method  by  notarial  instrument  will  still  be  competent,  though  usually  very 
inexpedient  and  unjustifiable. 

Mid-couples  prior  to  General  Diepoeitiott. — As  regards  the  writs  inter- 
vening between  the  bond  and  the  grantera  of  the  "  general  disposition  "  (which 
in  this  case  is  the  deed  of  assumption),  and  forming  the  title  of  the  grantors  of 
the  general  disposition — the  write  in  question  being  in  this  case  (a)  G.'s  will, 
and  (6)  the  prior  notarial  instrument  in  fovour  of  E.  and  F. — ^it  appears  to  be 
pUin  that  it  is  not  necessary  to  produce  them,  though  they  must  be  referred 
to.  See  the  directions  in  Sched.  N,  1874  Act.  But  it  is  better  to  produce 
them, 

Mid-eouples  <0er  General  Disposition. — On  the  other  hand,  the  writs,  if 
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any,  between  the  gr&nteea  of  the  general  diBpoaitioa  and  the  parties  ezpeding 
the  iDstrument  muat  be  produced.  See  the  schedule.  Here  there  is  ooly  the 
minute  of  reaignatioD.  It  is  hardly  a  proper  instance,  for  A.  and  B.  acquire 
right  not  under  it  but  under  the  deed  of  assumption,  and  for  that  special 
reason  it  might  be  enough  simply  to  say  that  it  was  represented  that  £.  and 
F.  had  resigned  office.  But  certainly  the  minute  should  in  practice  be 
produced. 

Evideiux  of  Death  unnecessary. — In  case  of  death,  as  distinct  from  resigna- 
tion of  the  original  trustees,  see  note  on  p.  371. 

NOTABIAL  INSTBUMEMT3  IN   FAVOUR  OF  TRUSTEES  IN  BaSKRUPTCY 

1.  Sequestratioa — For  general  matters,  see  p.  379.  Ab  bo  the 
possibility  of  the  trustee  cutting  out  deeds  granted  by  the  bankrupt, 
it  is  thought  to  be  clear  that  if  the  deed  were  an  ordinary  discharge, 
or  an  assignation  in  lien  of  diachai^,  granted  oq  repayment,  even 
though  it  were  not  recorded,  or  were  defectively  recorded,  no  com- 
pletion of  title  by  the  trustee  will  enable  him  to  compete  with  it. 
Indeed,  if  the  trustee  does  not  complete  a  title,  it  would  appear  that 
even  after  sequestration  the  debtor  in  the  bond  would  be  protected 
if  he  paid  to  the  bankrupt  "  bond  fide  ....  and  in  ^orancc  of  the 
sequestration"  (Bankruptcy  Act,  s.  111).  And  even  if  the  trustee 
does  complete  a  title  ? 

2.  Trustee  in  Ceasio. — See  pp.  380  and  667.  It  is  perfectly 
plain  that,  unless  and  until  the  trustee  obtains  a  disposition  omnium 
hoTwrum,  he  has  a  title  to  moveable  estate  only.  But  it  is  equally 
plain  that  the  decree  is  equivalent  to  an  assignation  of  moveable 
estate  (Debtors  (Scotland)  Act,  1880,  s.  9  (5)),  and  therefore  that  the 
trustee  is  an  "  ass^ee  of  the  moveable  estate  ot  such  creditor  "  in  the 
sense  of  sec.  130  of  the  1868  Act,  aud  accordingly  entitled  to  make  up 
title  by  notarial  instrument  on  the  decree  alone  without  a  disposition. 
In  point  of  fact,  however,  where  there  are  heritable  securities  amongst 
the  assets,  it  will  rarely  be  found  that  the  proceedings  take  the  form 
of  cessio. 

3.  Trustees  under  Trust  Deeds. — These  trustees  are,  as  regards 
this  matter,  simply  in  the  position  of  ordinary  hiter  vivos  general 
disponees. 

NOTARIAL  INSTRUMENT  I\  FAVOUR  OF  TRUSTEE  ON  A 

SEQUESTRATED  ESTATE  [1868  Act,  s.  25,  Sched.  LL] 
At  there  was,  on  behalf  of  A.,  as  trustee  on  the  sequestrated  estate 

of  C,  presented  to  me,  notary  public  subscribing,  a  bond  and  disposition  in 
security  [as  on  p.  bGS,  to  X]  :  As  also  there  was  presented  to  me  an  extract 
act  and  warrant  of  confirmation  in  favour  of  the  said  A.,  granted  by  the  sheriff 
of  and  dated  at  on  ,  whereby  the  said  A.,  as 

trustee  foresaid,  has  right  to  the  said  bond  and  disposition  in  security : 
Whereupon  [as  on  p.  567]. 
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If  Baiikriipt  not  Original  Creditor  or  not  In/e/t. — In  the  above 
form  it  is  assumed  that  the  bankrupt  was  the  original  creditor  and 
that  he  was  infeft.  But  various  other  cases  may  be  imagined;  thus 
the  bankrupt  may  have  been — 

1.  Original  Creditor  htt  Uninfeft. — Narrate  bond  at  full  length  as 
on  p.  567- 

2.  Assignee  Infeft. — Deduce  title  before  "  Whereupon,"  but  it 
appears  to  be  unnecesBary  to  produce  the  write.  It  will  do  no  harm, 
however,  to  do  so ;  an<l  the  clause  may  run  thus :  "  the  said  C.  being 
vest  therein  conform  to  the  following  writ  [or  writs]  which  was  [or 
were]  presented  to  me,  namely,"  On  the  other  hand,  it  is  essential  to 
specify  all  the  deeds  of  transmission,  and  not  merely  the  immediate 
assignation  in  favour  of  the  bankrupt. 

3.  Assignee  Uninfeft. — In  this  case  Sched.  MM  (which  is  not 
applicable  to  trmteea  on  sequestrated  estates)  begins  by  presenting 
the  assignation.  But  the  form  of  LL  should  he  adhered  to,  and 
accordingly  the  instrument  will  follow  the  above  style  (p.  570).  The 
deed  or  deeds  of  transfer  by  which  the  bankrupt  acquired  right  will 
not  be  mentioned  until  after  the  act  and  warrant  has  been  produced. 
Here  again  it  appears  that  it  is  not  necessary  to  produce  these  trans- 
missions. The  clause  may  be  introduced  thus:  "the  said  C.  having 
acquired  right  thereto  conform,"  etc.     All  must  be  specified. 

As  to  the  question  whether  a  notarial  instrument  is  competent 
at  all  when  the  bankrupt  was  not  infeft,  see  p.  380, 


NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  TRUSTEE  FOR 
CREDITORS  UNDER  TRUST  DEED  [1874  Act,  a.  53,  Sched.  N] 

At  there  was,  on  behalf  of  A,,  trustee  for  behoof  of  the  creditors 

of  C,  acting  under  the  trust  deed  after  mentioned,  presented  to  me,  notary 
public  subscribing,  a  bond  and  disposition  in  security  \a£  on  p.  668,  to  X] : 
As  also  there  naa  presented  to  me  an  extract  of  a  trust  deed  granted  by  the  said 
C.  in  favour  of  the  said  A.,  dated  ,  and  registered  in  the  Books  of 

Council  and  Session  on  ,  by  which  trust  deed  the  said  C,  assigned  and 

disponed  to  the  said  A,  All  and  Sundry  his  whole  heritable  and  moveable 
estate,  but  in  trust  always  for  the  purposes  specified  in  the  said  trust  deed,  in 
which  general  conveyauce  was  included  the  said  bond  and  disposition  in 
security,  and  infeftment  following  thereon,  the  said  C,  being  then  vest  therein 
as  aforesaid  :  Whereupon  this  instrument  is  taken  in  the  hands  of  , 

notary  public,  in  terms  of  the  Titles  to  Land  Consolidation  (Scotland)  Act, 
1868,  and  the  Conveyancing  (Scotland)  Act,  1874. — In  witness  whereof. 

If  OrarUer  Uninfeft. — The  above  assumes  the  infeftment  of  the  granter 
of  the  t^ust  deed.  If  he  was  not  infeft,  the  bond  will  be  fully  set  forth  as  on 
p.  567.    The  schedule  then  is  1868  Act,  MM. 

Heritable  or  MoveabU.^^e  pp.  567,  &70. 
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^  Baitkrupt  not  (Jrigvuil  Creditor. — If  the  granter  of  the  tniet  deed  was 
not  the  origiDftl  creditor,  omit  the  words  "  as  aforesaid,"  and  aay  "  in  virtue  of 
the  following  write,  namely";  and  if  they  are  to  be  presented  to  the  notary, 
insert  after  "  writs,"  "  which  were  also  presented  to  me."  But  their  presenta- 
tion is  not  easential. 


NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  LIQUIDATOR  OF 
A  JOINT  STOCK  COMPANY  [1868  Act,  a.  25,  Sched.  LL] 

At  there  was,  on  behalf  of  A.,  as  liquidator  of  the  Y.  Company 

Limited,  incorporated  under  the  Companies  Acts,  1862  to  189  [vr  as  the  case 
may  &e],  preaented  to  me,  notary  public  subscribing,  a  bond  and  disposition  in 
security  \a»  on  p.  568,  ^o  X] :  As  also  there  was  presented  to  me  the  minute 
of  an  extraordinary  general  meeting  of  the  said  Y.  Company  Limited,  held  at 
on  ,  which  contains  a  resolution  passed  at  that  meeting  to 

the  effect  that  the  said  company  be  wound  up  voluntarily,  and  that  the  said 
A.  be,  and  he  was  thereby,  appointed  liquidator :  Whereupon  [om  on  j).  967]. 

See  notes  on  pp.  382-3. 

We  now  pKSB  to  notarial  instruments   used   in   the  completion  of 
title  to  heritable  securities  in  the  case  of 

2.  Teanshissionb  MorliB  emisa 
It  is  necessary  to  distinguish  according  as  (1)  the  creditor  was  infeft 
or  uninfeft,  (2)  he  died  testate  or  intestate,  and  (3)  the  security  is 
heritable  ur  moveabla    In  order  to  shew  this  at  a  glance,  the  following 
table  may  be  useful : — 


DKCEASED  INFKFT 

/  I  Writ  of  acknowledgment  < 

f   t  t       J  Moveable,        .        .        .  <  or 

*^""     •)  (  Notarial  instrument* 

'  Heritable,  .    Notarial  instrument.* 

i  Moveable,  Notarial  instrument.^ 

Intestate .  -|  (^"^  °^  acknowledgment ' 

(Heritable,  .        .■<  Notarial  instrument* 

\SpeciaI  service.* 
DECEASED  UNINFEFT 

Whether  the  creditor  died  testate  or  intestate,  and  whether  the 
security  is  heritable  or  moveable,  there  is  one  way  only,  namely, 
notarial  instrument." 

>  1874  Aot,  •.  eS  ;  1S6S  Act,  Scbed.  II. 

«  1S71  Act,  B.  61 ;  1S68  Aot,  Sohed.  EE  ; 

1868  Act,  B.  19,  Sched.  L  ;  1S74  Act,  ■,  6S, 


'  18U  Act,  a.  1211,  Sched.  JJ. 

•  1868  Act,  s.  128,  Sched.  JJ. 
>  Bare,  Petr.,  18S9,  17  B.  lOB. 

*  1868  Act,  ».  130,  Sohed.  UM. 
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As  to  writs  of  acknowledgment,  it  is  quite  impossible  to  give  any 
reason  for  the  way  in  which  they  are  thrown  in.  There  appears  to  be 
no  reason  why  they  should  be  applicable  only  to  moveable  bonds  in 
testate  succession  and  to  heritable  bonds  only  in  intestate  succession. 
In  point  of  fact  they  are  hardly  ever  used. 

With  reference  to  the  above  scheme,  it  is  necessary  to  draw  attention 
to  the  following  points : — 

Whether  Security  Heritable  or  Moveable.— This,  it  might  be 
thought,  is  a  matter  of  no  importance  except  in  intestate  succeseion. 
But  that  is  not  so  for  two  reasons,  (1)  even  in  testate  succession  the 
competency  of  proceeding  by  the  alternative  method  of  writ  of 
acknowledgment  depends  upon  the  security  being  moveable  (for  which 
it  is  quite  impossible  even  to  surest  any  reason),  and  (3)  as  i-egards 
general  testamentary  conveyances  and  the  recital  of  them  in  instru- 
ments, see  p.  566.  The  question  whether  the  security  is  heritable  or 
moveable  must  involve  one,  and  may  involve  both,  of  the  following 
elements,  namely,  (1)  whether  the  creditor  died  (a)  before  or  (6) 
on  or  after  1st  January  1869,  and  (2)  whether  executors  have  been 
excluded  (see  p.  487).  The  instrument  shonld  always  be  framed 
so  as  to  show  whether  executors  have  or  have  not  been  excluded, 
unless,  indeed,  it  is  expede  in  favour  of  a  general  disponee  of  heritable 
and  moveable  estate,  and  then  it  does  not  matter.  But  if  the  instru- 
ment is  in  favour  of  a  mere  executor-nominate  or  any  executor-dative, 
it  is  essential  to  his  claim  that  executors  should  not  have  been  ex- 
cluded. On  the  other  hand,  in  all  instruments  in  favour  of  an  heir, 
the  exclusion  of  executors  is  the  ground  of  his  claim.  In  either  case 
the  fact  should  be  made  to  appear  on  the  face  of  the  instrument  by 
the  recital  of  the  destination,  and  by  presenting  and  narratiug  any 
minute  of  exclusion,  or  removal  of  exclusion,  of  executors,  or  both. 

Then  as  to  the  other  matter,  namely,  whether  the  deceased  died 
before  or  after  the  commencement  of  the  1868  Act,  it  is  expressly 
provided  in  Sched.  KK  (testate  succession)  to  that  Act  that  it  shall 
"  if  necessary  "  be  stated  in  the  instrument  "  who  died  after  [or  before,  as 
the  case  may  be\  the  commencement "  of  the  Act.  Curiously  enough,  there 
is  no  similar  provision  in  Sched.  JJ  (intestate  succession).  As  to 
when  the  point  is  of  importance,  the  matter  stands  thus : — In  the  case 
of  bonds  excluding  executors,  the  point  is  never  material,  for  these 
are  all  heritable,  no  matter  when  the  creditor  died.  In  the  case  of 
bonds  which  do  tiot  exclude  executors,  then,  if  the  creditor  died 
intestate,  that  Is  the  most  obvious  case,  for,  according  as  he  died  before 
or  after  the  commencement  of  the  Act,  will  the  security  go  to  the 
heir  or  to  the  executor.  But  even  if  he  died  testate,  the  point  may 
be  of  much  importance:  it  depends  on  the  terms  of  his  will  If  he 
left  a  general  conveyance  of  heritable  and  moveable  estate,  or  if  he 
specially  bequeathed  the  particular  security,  obviously  the  point  is  of 
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no  importance.  But  if  his  general  conveyance  is  limited  to  heritable 
estate,  it  is  necessary  that  he  should  have  died  before  the  com- 
mencement of  the  Act  to  give  a  title;  while  if  it  is  limited  to 
moveable  estate,  it  does  not  carry  the  bond  unless  he  died  after  that 
date.  Whenever  the  puint  is  essential  to  the  right,  it  is  to  be  taken 
that  the  fact  must  be  made  to  appear  on  the  face  of  the  instrument 
But  to  that  end  it  is  not  necessarily  required  that  an  express  state- 
ment should  be  insetted.  Thus,  in  testate  cases,  if  the  date  of  the 
will  as  given  in  the  instrument  is  after  the  commencement  of  the  Act, 
the  fact  of  the  testator's  survivance  of  that  date  is  sufficiently  brought 
out ;  but  a  further  express  statement,  if  desired,  will  do  no  harm.  It 
cannot  be  su^ested  that,  in  any  case,  the  notary  should  require  proof 
of  the  date  of  death. 

When  Confirmation  necessary. — Executors,  proceeding  as  sucli, 
must  obtain  confirmation  before  they  expede  a  notarial  instrument  or 
obtain  a  writ  of  acknowledgment  (1874,  ss,  63  and  64),  It  does  not 
appear,  however,  that  it  is  necessary  to  produce  it  to  the  notary,  or 
even  to  refer  to  it  in  the  instrument  or  writ,  in  the  case  of  executors- 
noimnate  (and  these  only  can  use  a  writ  of  acknowledgment).  The  will 
only  miMt  be  referred  to.  Further,  it  must  be  produced  to  the  notary  ; 
it  is  not  sufficient  to  produce  the  confirmation.  That,  of  course,  can 
apply  to  testate  succeaaions  only;  in  intestacy'the  confirmation  is  the 
only  thing  that  can  he  produced  (the  security  being  moveable),  and  its 
production  is  essential 

When  not — But  in  cases  of  testate  succession  the  common  case  is 
that  the  executors  are  also  general  disponees  in  trust,^or,  it  may  be, 
beneficially.  In  that  case  they  have  the  option  of  proceeding  aa  general 
disponees  under  Sched.  N  of  the  1874  Act,  and  then  confirmation  is  not 
a  necessary  preliminary. 

Contents  of  Conflrmation. — It  is  rather  curious  that,  as  to  those 
cases  in  which  confirmation  is  necessary,  it  is  nowhere  laid  down  what 
the  confirmation  must  contain.  Three  points  may  he  stated,  namely, 
(1)  is  it  essential  that  it  include  the  security  in  question,  (2)  and  at  its 
full  value,  and  (3)  would  errors  of  description  be  of  any  moment  f  In 
all  cases  the  statutory  rule  is  that  the  executors  are  to  be  "  duly  con- 
firmed." Aocordiqg  to  the  ordinary  practice  in  Scotland,  that  can  be 
the  case  only  if  the  particular  asset  is  confirmed.  From  that  it  would 
appear  to  follow  that  it  must  be  included  at  its  full  value.  Then  as  to 
errors  of  description,  it  is  thought  to  be  clear  that  if  these  do  not  go  so 
far  88  to  throw  serious  doubt  on  the  identity  of  the  investment,  they 
would  be  of  no  importance  at  all  in  the  case  of  testate  succession, 
whether  the  title  be  completed  by  writ  of  acknowledgment  or  by 
notarial  instrument  (in  which  cases  the  confirmation  is  not  a  title),  and 
even  as  regards  instruments  in  favour  of  executors-dative  the  same  view 
is  submitted.     It  is  to  be  remembered  that  a  very  slight  description  in 
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the  confirmation  would  certainly  be  sufficient,  such  as  "  Heritable  bond 
by  A.  for  £1000." 

On  Probates  and  Letters  of  AdminiBtration,  see  p.  363.  The 
enactments  there  referred  to  apply  expressly  to  securities  as  well  as  to 
property  titles.  Where  the  titJe  to  be  made  up  is  that  of  general  or 
special  assignees  in  trust  or  beneficially,  no  difficulty  arises.  But  if  the 
title  is  that  of  executors  or  administrators  in  that  capacity  only,  then 
note — 

1.  The  grant  must  be  resealod  in  Scotland. 

2.  If  the  Instrument  is  in  fovour  of  the  executors  appointed  in  the 
will  or  the  survivors  or  survivor  of  them,  the  case  is  clear  enough.  All 
that  must  be  referred  to  in  the  instrument  is  the  appointment  of 
executoi-B  as  contained  in  the  will,  and  it  may  run — 

Ab  also  there  waa  preeeuted  to  me  the  probate  issued  from  the  principal  (1) 
probate  registry  in  England,  and  reeealed  in  Scotland,  of  the  last  will  and 
testament,  dated  ,  granted  by  the  said  X.,  by  which    the  said  X. 

nominated  the  said  A.  and  B.  to  be  bis  executors,  and  which  probate  comprised 
an  official  copy  of  the  said  last  will  and  testament ;  whereby. 
But  strictly  it  is  not  necessary  to  mention  the  resealing. 

3.  If  the  instrument  is  in  favour  of  administrators  under  letters  of 
administration  witli  the  will  annexed  {i.e.  testate  cases),  then  (1)  if  the 
deceased  was  infeft  it  would  appear  on  the  construction  of  s.  64  of  the 
1874  Act  that  difficulty  arises.  Thus  if  the  will  contained  no  appoint- 
ment of  executors,  the  section  in  terms  does  not  apply ;  and  even  if  the 
will  appointed  executors  who  have  failed,  so  that  the  grant  is  in  favour 
of  other  persons,  it  is  not  clear  that  the  provisions  of  s.  3  of  the  1868 
Act  (p.  227)  can  be  imported.  In  these  cases  the  course  appears  to  be 
declaratory  adjudication.  (2)  If  the  deceased  was  not  infeft  there  is  no 
difficulty  (1868  Act,  s.  130). 

4.  If  the  instrument  is  in  favour  of  administrators  of  intestate 
estates,  it  will  be  observed  that  s.  51  of  the  1874  Act  and  s.  5  of  the 
1887  Act  have  no  application,  for  they  are  limited  to  testate  cases.  But 
then  the  letters  of  administration,  when  resealed  here,  are  "  of  the  like 
force  and  effect  and  have  the  same  operation  in  Scotland  as  if  a  con* 
firmation  had  been  granted "  * ;  and  accordingly  the  instrument  will 
proceed  exactly  as  if  the  administrators  held  a  Scots  confirmation-dative, 
whether  the  deceased  was  infeft*  or  not.^  In  this  case  the  question 
which  occurs  in  all  these  coses  comes  up  most  sharply,  viz.,  how 'is  it  to 
appear  that  the  executors  or  administrators  have  given  up  the  particular 
heritable  security  ?  Seeing  that  probates  and  letters  of  administration 
do  not  disclose  this  information,  it  is  suggested  that  the  title  may  be 
quite  well  completed  without  any  reference  to  this,  but  that  information 
should  in  fact  be  obtained. 

>  Confir.  and  Prab.  Act,  186S,  s.  U.  '  Ibid.,  a.  ISO. 

'  1888  Act,  ».  120. 
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Colonial  and  Indian  Probates  and  Letters  of  Administratimi. — ABSum- 
ing  that  the  title  is  to  be  mode  up  as  mere  executors  or  administratOTS 
(and  not  as  assignees),  reseating  is  necessary,  and  the  special  point  is  that 
under  the  r^ulationa  made  under  the  Colonial  Frohatea  Act  in  the 
Edinbui^h  SheriPT  Court  an  inventory  of  the  Scottish  assets  must  be 
given  up,  and  therefore  it  is  su^ested  that  the  ordinary  Scots  rule 
should  be  applied  and  the  grant  be  rejected  as  a  title  unless  the  herit- 
able security  is  included  in  the  inventory. 

Heir's  Title. — If  the  deceased  was  infeft,  the  heir  has  a  choice  of 
three  methods,  namely,  (1)  Writ  of  acknowledgment.  This  makes  no 
reference  to  any  service,  but  of  course  the  debtor  may  decline  to  grant 
the  writ  without  a  service  being  produced.  In  that  case  it  is  difficult 
to  see  why  that  procedure  should  be  followed,  and  in  fact,  as  already 
stated,  it  is  rarely  followed  at  all.  (2)  General  service  and  notarial 
instrument.    (3)  Special  servica 

Heirs  of  PrOTision. — Suppose  a  bond  is  payable  to  A.,  whom 
failing  to  B.,  bow  is  B.  on  A.'8  death  to  complete  a  title  ?  Or  suppose 
the  bond  is  payable  to  A.  and  B.  as  trustees,  and  their  successors  in 
uffice ;  that  A.  and  B.  die ;  and  that  X.,  in  terms  of  a  power  to  that 
efTect,  appoints  C.  and  C  to  be  new  trustees :  how  are  C.  and  D.  to 
complete  title  t  These  are  simple  enough  questions,  but  they  were 
considered  to  be  attended  with  a  good  deal  of  difficulty.  The  difficulty 
was  that,  as  executors  are  not  expressly  excluded,  the  bonds  must  be 
reckoned  as  moveable  as  r^rds  succession  in  virtue  of  the  1868  Act ; 
and  if  that  be  so,  how  can  service  be  a  competent  method  of  completing 
title  to  moveable  estate  ?  The  difficulty  was  got  over  by  holding  that 
the  alteration  made  by  the  1868  Act  is  applicable  only  to  succession 
ab  intestcUv}  That  view  is  obviously  untenable,*  and  has  been  ex- 
pressly overruled.'  But,  in  the  first  place,  by  the  above  destinations, 
executors  are  practically  excluded.  And  further,  whatever  the  bonds 
be  as  r^srds  beneiicial  succession  (and  notwithstanding  the  provisions 
of  sec.  130  of  the  1868  Act ;  see  p.  567),  the  deceased  creditor  held  feudally 
an  estate  in  land ;  and  in  the  cases  figured  no  other  method  having 
been  provided,  the  ordinary  feudal  method  of  service  is  available  and 
competent. 


DeceB«d  infeft      NOTARIAL    INSTRUMENT    IN    FAVOUR    OF    THE 
SecuSy'C^ble  EXECUTORS  -  NOMINATE    [1868    Act,     ^     127. 

or  moY«.bU  Sched.  KK  ;  1874  Act,  a.  64] 

At  there  was,  on  behalf  of  A.  and  B.  and  the  survivor  of  them, 

as  executors  and  executor-nominate  of  C,  duly  confirmed  conform  to  con- 
firmation by  the  sheriff  of  ,  dated  at  on  , 

'  Sugha'  Tn.  t.    Chrtant.   1890,  IH  R. 
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presented  to  me,  notary  public  Bubecribing,  a  bond  and  diapoeition  in  security 
[at  on  p.  668,  toX]:  Ah  also  there  was  presented  to  me  a  toBtament,  dated 
and  registered  ,  granted  by  the  said  C.,^  by  which  the  said  C. 

nominated  the  said  A.  and  B.  to  be  his  executors,  whereby  the  said  A.  and 
B.,  as  such  executors,  are  now  in  right  of  the  Baid  bond  and  diapoaition  in 
security':  Whereupon  [a<  on  p.  567]. 

Confirmation. — The  executors  must  be  confirmed  before  they  ezpede  the 
instrument,  but  it  is  not  essential  to  refer  to  the  confirmation. 

•  Pertottol  Ettate. — If  necessary,  say,  "  who  died  after  the  commencement 
of  the  Titles  to  Land  Consolidation  (Scotland)  Act,  1868  "  [see  p.  573], 

*  Deduction  of  Title. — If  the  deceased  was  not  the  original  creditor,  deduce 
the  title  here,  tbuB :  "the  said  C.  having  acquired  right  thereto  conform  to 
the  following  writ  [or  write],  which  [if  it  is  the  eaee]  were  also  produced  to 
me";  but  their  production  is  not  necessary. 

AUemative  Mode. — Writ  of  acknowledgment,  p.  585,  but  only  if  the 
security  is  moveable. 


infoft  NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  UNI- 
o  "i^t"^!,!  VEBSAL    LEGATORY    [1868    Act,    s.    127,   Sched. 

ormoToable.  ^^  I  ^874  Act,  s.  64] 

At  there  was  on  behalf  of  A.  presented  to  me,    notary  public 

subscribing,  a  bond  and  disposition  in  security,  dated  ,  and  recorded 

in  the  division  of  the  general  register  of  sasines  for  on  , 

granted  by  6-  in  favour  of  C,  by  which  [narrate  bond  as  on  p.  568]  :  As  also 
there  waa  presented  to  me  an  extract  of  a  general  disposition  and  settlement, 
dated  ,  and  registered  in  the  Books  of  Council  and  Seswon  on 

,  granted  by  the  said  C,  by  which  the  said  C.  assigned  to  the  said 
A.  his  whole  heritable  and  moveable  estate,  and  appointed  her  to  be  his 
universal  legatory,  whereby  the  said  A.  is  now  in  right  of  the  said  bond 
and  dispoution  in  security  :  Whereupon,  etc,  [as  on  p.  567]. 

As  an  Individual. — Under  the  above  circumstances  care  should  be  taken 
to  make  up  the  title  in  favour  of  A.  strictly  as  an  individual  and  not  as 
eiecutrix,  though  A.  will  no  doubt  possess  that  character.  This  brings  out 
A-'s  absolute  title  and  power ;  it  saves  all  trouble  about  confirmatioD ;  and  it 
saves  much  trouble  afterwards,  on  A.'s  death,  in  the  matter  of  making  up 
title  again  to  the  bond,  assuming  that  it  is  then  still  subsisting. 

No  Reference  to  Execulry. — Therefore  no  reference  should  be  made  to 
the  office  of  executor  or  executrix  in  any  way.  A.  will  not  be  designed  aa 
executrix. 

Univenal  Legatory. — Of  course  these  words  are  not  necessary,  but  if  they 
are  in  the  will  it  is  well  to  set  them  out,  aa  they  show  the  beneficial  nature 
of  A.'s  right.  If  the  words  in  the  will  are  "sole  executrix  and  imiversal 
legatory,"  drop  the  former  in  the  instrument. 

37 


j,t.z.^d_,CjOO<^lc 


578       NOTARIAL  raSTRDMENTS  ON   HERITABLE  SECURITIES 


Deoeued  infeft  NOTARIAL      INSTRUMENT       IN       FAVOUR       OF 
andtfstate.  GENERAL     ASSIGNEES— f/aSr    FORM    [1874 

3«nrity  heritable  ^      ^_   ^3    ^^^^   ^-. 

or  moveable.  ■" 

At  -  there  was,  on  behalf  of  A.  and  6.  and  the  aurrivor  of  them, 

aa  truateee  and  trustee  acting  under  the  trust  diaposition  and  settlement  of  C, 
dated  aud  registered  as  after  mentioned,  presented  to  me,  notary  public  sub- 
scribing, a  bond  and  disposition  in  security,  dated  ,  and  recorded  in 
the  division  of  the  general  roister  of  sasines  for  on  ,  granted 
by  D.  in  favour  of  the  said  C,  by  which  bond  and  disposition  in  security 
the  said  D.  bound  and  obliged  himself  to  repay  to  the  said  C.  the  sum  of 
£1000  at  the  term  of  ,  with  interest  at  the  rate  of  per  cmtum 
per  annum,  and  penalties  as  therein  mentioned ;  and  further  he  bound  himself 
to  pay  £  per  annum  in  respect  of  fire  insuraoce  premium :  And  in 
security  of  the  foresaid  obligations  therein  contained  the  said  D.  disponed  to 
and  in  favour  of  the  said  C,  heritably  but  redeemably  as  therein  mentioned, 
yet  irredeemably  in  the  event  of  a  sale  by  virtue  thereof,  All  and  Whole 
\imert  full  description  tn  bond,  teith  neeettary  verhai  alteraiumM'\ :  But  always 
with  and  under  [iVwert  reference  to  burdens,  if  any,  at  in  bond,  uith  necetsary 
verbal  dlteration8\  :  As  also  there  was  presented  to  me  an  extract  of  a  general 
trust  disposition  and  settlement  granted  by  the  said  C,  dated  ,  and 
registered  in  the  Books  of  Council  and  Session  on  ,  by  which  the 
sud  C.  conveyed  to  the  said  A.  and  B,  and  die  survivor  of  them  All  and 
Sundry  his  whole  heritable  and  moveable  estate,  but  in  trust  always  for  the 
purposes  speciiied  in  the  said  trust  disposition  and  settlement,  in  which  general 
conveyance  was  included  the  sud  bond  and  disposition  in  security  and  infeft- 
ment  following  thereon,  the  said  G.  being  then  vest  therein  as  aforesaid  [Y] : 
Whereupon  this  instrument  is  taken  in  the  bands  of  X.,  notary  public,  in 
terms  of  the  Titles  to  Land  Consolidation  (Scotland)  Act,  1868,  and  the 
Gonveyanoing  (Scotland)  Act,  1874. — lu  witness  whereof, 

As  this  is  a  case  of  Toortig  cau»a  conveyance,  and  the  security  may  (and 
probably  will)  be  moveable  in  that  respect,  it  will  in  that  case  be  essential  to 
state  that  the  general  assignation  included  "  moveable  "  estate.  On  the  other 
hand,  if  the  security  is  heritable,  it  is  just  as  necessary  to  state  that  the  title 
includes  "  heritable  estate."  And  in  this  connection  it  may  be  necessary  to 
state  that  the  deceased  "died  before  [or  after]  the  commencement  of  the 
Titles  to  Land  Consolidation  (Scotland)  Act,  1868"  [see  p.  573]. 


DecMMd  infeft      NOTARIAL       INSTRUMENT       IN       FAVOUR       OF 
S«^^'h*'-tobl  GENERAL   ASSIGNEES— SA'COJVO  FORM  [1868 

wmovalble.  '  Act,  8.  127,  Sched.  KK;  1874  Act,  s.  64] 

At  there  was,  on  behalf  of  A.  and  B,  and  the  survivor  of  them, 

as  trustees  and  trustee  of  C,  acting  under  his  trust  disposition  and  settlement 
after  mentioned,  presented  to  me,  notary  public  sulmcribing,  a  bond  and  dis- 
position in  security  \as  on  p.  568,  to  X] :  As  also  [present  the  will  <u  dbooe'^ 
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whereby  the  uid  A.  and  B.,  as  truBteea  foresaid,  are  now  in  right  of  the  said 
bond  aad  dispoeition  in  seourity :  Whereupon,  etc  [as  on  p.  667]. 

If  the  nomination  of  trustees  be  oomplicated  by  death,  revocation,  deolioa- 
ture,  resignation,  assumption,  or  any  of  them,  see  p.  37 1. 

Deoeuad  infeft       NOTABIAL       INSTRUMENT       IN       FAVOUR       OF 

Se^'^^ble  GENERAL     ASSIGNEES    COMPLETING     TITLE 

ormovaibla.  TO  TWO  BONDS  OVER  THE  SAME  PROPERTY 

At  there  was,  on  behalf  of  A.  and  B.  and  the  survivor  of  them, 

as  trustees  and  trustee  acting  under  the  trust  disposition  and  settlement  of  C, 
dated  and  registered  as  after  mentioned,  presented  to  me,  notary  public  sub- 
scribing, (first)  a  bond  and  disposition  in  security  [tu  onp.  S68],  and  (second) 
another  bond  and  disposition  in  security,  dated  ,  and  recorded 

in  the  said  division  of  the  general  register  of  aasines  on  ,  granted  by 

the  aiud  D.  in  favour  of  the  stud  C,  by  which  bond  and  disposition  in  security 
the  said  D.  bound  and  obhged  himself  to  repay  to  the  said  C.  the  additional 
sum  of  £  at  the  term  of  ,  with  interest  at  the  rate  of 

per  catium  per  annum,  and  penalties  as  therein  mentioned  :  And  in  security 
of  the  personal  obligations  therein  contained  the  said  D.  disponed  to  and 
in  fovour  of  the  said  C,  heritably  but  redeemably  as  therein  mentioned, 
yet  irredeemably  in  the  event  of  a  sale  by  virtue  thereof,  All  and  Whole 
the  said  subjects  hereinbefore  described  [or  referred  to],  but  always  with  and 
under  the  [burdem,  etc]  hereinbefore  referred  to  :  As  also  there  was  presented 
to  me  an  extract  of  a  general  trust  disposition  and  settlement  [narrate  the  wiU 
at  on  p.  578],  in  which  general  conveyance  were  included  the  said  bonds  and 
dispositions  in  security  and  infeftments  following  thereon,  the  said  C.  being 
then  vest  therein  as  aforesaid  :  Whereupon,  etc.  [as  on  p.  667]. 

When  Composite  Instruments  available. — So  long  as  the  bonds  are  over 
the  same  property  there  appears  uo  reason  against  including  any  number  of 
them  in  the  one  instrument.  Nor  does  it  matter  (1)  whether  they  are  granted 
by  the  same  or  by  different  persons,  or  (2)  whether  the  deceased  was  the 
original  creditor  or  not,  or  the  original  creditor  in  some  and  not  in  others,  or 
(3)  that,  where  he  was  not  the  original  creditor,  he  acquired  right  by  different 
titles.  Further,  even  though  he  was  infeft  in  one  and  not  in  another,  that 
might  be  no  absolute  bar,  though  it  would  affect  the  form  ;  but  in  that  case 
separate  instruments  are  reoommended. 

NOTARIAL       INSTRUMENT       IN      FAVOUR      OF 

Dweawd  infeft  GENERAL    ASSIGNEES    COMPLETING    TITLE 

and  taiiate.  TO   THREE  BONDS,  THE  DECEASED  HAVING 

aeonrity  heriUble  BEEN    ORIGINAL   CREDITOR    IN    ONE    AND 

or  moveable.  HAVING  ACQUIRED  BIGHT  TO  THE  OTHERS, 

EACH  BY  SEPARATE  TITLE 

At  there  was,    on  behalf  of  A.  and   B.  and  the  survivor,   as 

trustees  and  trustee  ac^g  under  the  trust  disposition  and  settlement  of  C, 
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dated  and  registered  &s  after  mentioned,  presented  to  me,  notary  public 
subscribing,  (first)  a  bond  and  disposition  in  security  [as  on  p.  568,  to  X] ; 
(second)  another  bond  and   disposition  in  security,  datod  > 

and  recorded  in   the  said  division   of  the  general  register  of  sasiaes  on 
,  granted  by  K  in  favour  of  F.,  by  which  bond  and 
disposition  in  security  the  said  E.  bound  and  obliged  himself  to  repay  to 
the  said   F.   the  sum  of  £  at  the  term  of  ,  with  interest  at 

the  rate  of  per  centum  per  annum,  and  penalties  as  therein  mentioned  : 

And  in  security  of  the  personal  obligations  therein  contained  the  said  K 
disponed  to  and  in  favour  of  the  aaid  F.,  heritably  but  redeemahly  as 
therein  mentioned,  yet  irredeeD:iably  in  the  event  of  a  sale  by  virtue 
thereof,  All  and  Whole  the  said  subjects  hereinbefore  described  [or  referred 
to],  but  always  with  and  under  the  [burdens,  etc.]  hereinbefore  referred  to ; 
and  (third)  another  bond  and  disposition  in  security,  dated  ,  and 

recorded  in  the  said  division  of  the  general  register  of  sasines  on  , 

granted  by  G.  in  favour  of  H.,  by  which  bond  and  disposition  in  security 
[narraiive  as  in  the  case  of  tke  second  bond] :  As  also  there  was  presented  to 
me  an  extract  of  a  general  trust  disposition  and  settlement  [narrate  the  teiil 
as  on  p.  578],  in  which  general  conveyance  were  included  the  said  three 
bonds  and  dispositions  in  security  and  infeftments  following  thereon,  the  said 
G.  being  then  vest  therein,  as  follows,  namely,  (first)  in  the  said  firet 
mentioned  bond  and  disposition  in  security,  as  aforesaid  ;  (seoond)  in  the  said 
second  mentioned  bond  and  disposition  in  security,  in  virtue  of  the  following 
writ,  which  was  also  produced  to  me,  namely,  an  assignation  granted  by  the 
said  F.  in  favour  of  the  said  C,  dated  ,  and  recorded  in  the  said 

division  of  the  general  register  of   sasines  on  ;  and  (third)  in  the 

said  third  mentioned  bond  and  disposition  in  security,  in  virtue  of  the  follow- 
ing writ,  which  was  also  produced  to  me,  namely,  an  assignation  granted  by 
the  said  H.  in  favour  of  the  said  C,  dated  ,  and  recorded  in  the 

scud  division  of  the  general  register  of  sasines  on  :  Whereupon,  ete. 

[as  an  p.  567]. 

Different  Oranten. — It  might  quite  well  happen  that  the  bonds  were 
granted  by  successive  proprietors,  but  in  that  case  there  would  litely  be  new 
obligations  by  the  present  proprietor  for  the  whole  debt. 

Production  of  Assignations. — This  is  unnecessary ;  if  not  produced,  the 
words  "  which  was  also  produced  to  me  "  will  be  omitted. 


NOTARIAL      INSTKUMENT      IN      FAVOUR      OF 
t  GENERAL    ASSIGNEES    ON    A    DECREE    OF 

andMaUta.  ADJUDICATION    FOR   DEBt    [1868   Act,   a.    19 

Sched.  L] 

At  there  was,  on  behalf  of  A.  and  B.  and  the  survivor  of 

tbem,  as  trustees  and  trustee  acting  under  the  trust  disposition  and  settle- 
ment of  C,  dated  and  registered  as  after  mentioned,  presented  to  me,  notary 
public  subscribing,  a  decree  of  adjudicatiou  obtained  in  the  Court  of  Session 
in  an  action  at  the  instance  of  the  said  C.  against  D.,  dated  , 
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eztmoted  ,  nai  recorded  in  the  division  of  the  general  register  of 

SHstnes  for  the  county  of  on  ,  by  which  recorded 

decree  of  adjudication  the  said  C.  was  iufeft  in  All  and  Whole  [»ul^ert$],  but 
always  with  and  under  [burdens],  and  that  heritably,  and  for  payment  to  the 
said  C.  of  the  sum  of  [ipeeify  the  sumt  as  in  the  decree,  giving  Ike  general 
details,  and  (indUy  the  acatmuiated  anwunt,  tuith  interest,  etc.,  all  tu  in  tlie 
decree] :  As  also  [tpeeify  the  vnU  aa  on  p.  678] :  Whereupou,  etc.  [as  on 
p.  567], 

Form. — Though  8ched.  L  is  not  generally  to  be  used  for  completion  of 
title  to  securities,  it  is  the  proper  form  here,  for  an  adjudication,  though  in  its 
nature  a  pigma  prcetoriwm,  is  in  form,  and  may  become  in  effect,  a  transfer- 
ence of  the  lands. 

Heritable  Edate. — Any  reference  to  heritable  estate  in  the  will  should 
be  repeated  in  the  instrument. 

NOTARIAL       INSTRUMENT      iN       FAVOUR       OF 

GENERAL    TESTAMENTARY    ASSIGNEES     ON 

^^Ttttati''  (1)    A    BOND,    AND    (2)    AN    ADJUDICATION 

'"  FOLLOWING  ON  THE  BOND  [1868  Act,   b.   19, 

Sched.  L;  1874  Act,  s.  53,  Sched.  N] 
At  there  was,  on  behalf  of  A.  and  6.  and  the  surrivor  of  them,  as 

trustees  and  trustee  acting  under  the  trust  disposition  and  settlement  of  G., 
dated  and  registered  as  after  mentioned,  presented  to  me,  notary  public 
subscribing,  a  bond  and  disposition  in  security  [as  on  p.  568,  to  X] :  As  also 
there  was  presented  to  me  a  decree  of  adjudication  obtEuned  in  the  Court  of 
Sesuon  in  an  action  at  the  instance  of  the  said  C.  against  the  sud  D.,  dated 
,  extracted  ,  and  recorded  in  the  said  division  of  the 

general  register  of  saaines  on  ,  by  which  recorded    decree    of 

adjudication  the  said  C.  was  infeft  iu  All  and  Whole  the  said  subjects  herein- 
before described  [or  referred  to],  but  always  with  and  under  the  [burdena,  ete."] 
hereinbefore  referred  to,  and  that  heritably,  and  for  payment  to  the  said  C. 
of  the  said  sum  of  £,  contained  in  the  said  bond  and  disposition 

in  security,  and  [apeeify  the  mims,  aceamulaied  ttim,  and  interest,  eta.,  ae  in 
the  decree] :  As  also  [apeci/y  the  will  as  on  p.  578],  iu  which  general  convey- 
ance were  included  the  said  bond  and  disposition  in  security,  and  also  the  stud 
decree  of  adjudication,  and  infeftmenta  following  thereon  respectively,  and  the 
said  subjects  themselves,  the  said  C.  being  then  vest  therein  as  aforesaid: 
Whereupon,  etc.  [aa  on  p.  678]. 

Nature  and  Purpose  of  Adjudication. — This  is  intended  to  refer  to  the 
case  of  the  holder  of  a  bond  and  disposition  in  security  adjudging  the  same 
property  as  is  covered  by  the  bond.  The  purpose  of  the  adjudication  is  to 
accumulate  interest. 

Bond  must  be  produced. — Obviously  it  would  never  do  to  make  up  title 

to  the  adjudication  only,  for  the  title   may   never  be  allowed  to  become 

irredeemable,  and  the  debtor  would  certainly  require  a  discharge  of  the  bond. 

HerUable  Estate. — In  view  of  the  adjudication  auy  reference  to  heritable 

estate  in  the  will  should  be  repeated  in  the  instrument. 
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D«e««<lmf.tl  NOTAKUL  INSTKUMENT  IN  rAVOHE  OF  A 
sjSljTrt-bl.         SPeOIAL  ASSIGNEE  [186S  Act,  i    127,    Scitd. 

,«^T»M.  KK:  1874  A.t  8.  64] 

At  there  was,  on  behalf  of  A.,  presented  to  me,  notary  public 

subscribing  [as  on  p.  566,  ^o  X] :  As  also  there  was  presented  to  me  an  eitraot 
of  a  teetameutary  writing  signed  by  the  said  C,  dated  ,  and  registered 

ia  the  Books  of  Council  and  Session  on  ,  by  which  he  left  to  the 

said  A.  [qiioie  the  term*  of  the  bequed  aueh  ai  "  D.'s  bond,"  or  "  my  heritable 
security,"  tM-  "my  inyeeted  money,"  or  "the  £1000  lent  to  D."],  which  it  was 
represented  to  me  meant  [en-  embraced]  the  said  bond  and  disposition  in 
security,  whereby  the  said  A.  is  now  in  right  of  the  said  bond  and  disposition 
in  security :  Whereupon,  etc. 

Generally,  as  to  such  cases  see  pp.  226,  361. 

Dedarator. — If  the  meaning  of  the  bequest  has  been  judicially  declared, 
it  will  be  well,  though  not  essential,  to  produce  an  extract  of  the  judgment 
and  set  it  forth. 

Bedvetum  of  TUle.See  note,  p.  577. 

D«a»«ed  infeft  NOTARIAL  INSTRUMENT  IN  FAVOUfi  OF  AN 
and  instate.  EXECUTOR-DATIVE    [1868    Act,    s.    126,    Sohod. 

Security  moveable.  Jj] 

At  there  was,  on  behalf  of  A.,  exeoutor-dattve  of  C,  duly  con- 

firmed conform  to  testament-dative  after  mentioued,  presented  to  ma,  notary 
public  subscribing,  a  bond  and  disposition  in  security  [as  on  p.  568,  to  X] :  As 
also  there  was  presented  to  me  testament-dative  of  the  said  deceased  C,  expede 
before  the  sheriff  of  ,  as  oommiesary,  and  dated  at 

on  ,  whereby  the  said  A.  was  ord^ned  and  confirmed  executor  of 

the  said  deceased  C,  whereby  the  said  A.  acquired  right  to  the  said  bond  and 
disposition  in  security :  Whereupon,  etc. 

Contents  of  Confirmation. — See  "p.  574, 

Deduction  of  Tiile.See  note,  p.  677. 

Deceased  infett  NOTARrAL  INSTRUMENT  IN  FAVOUR  OF  AN 
Sec'^tySJle.  ^^^^  t^^^*  ^"^  ^  ^28,  Sched.  JJ] 

At  there  was,  on  behalf  of  A.,  presented  to  me,  notary  public 

subscribing,  a  bond  and  disposition  in  security  [as  on  p.  668,  to  X] :  As  also 
there  was  presented  to  me  an  extract  decree  of  general  service  in  favour  of 
the  said  A  as  nearest  and  lawful  heir  in  general  to  the  said  (deceased),  dated 
,  expede  before  the  sheriff  of  ,  and  recorded  in  Chancery 

on  ,  whereby  the  said  A.  acquired  right  to  the  said  bond  and 

disposition  in  security :  Whereupon,  etc. 

Heritable  Sutate.—lt  will  be  made  to  appear  that  the  bond  is  heritable 
as  regards  succession,  thus  : 
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(1)  irit  IB  heritable  because  the  deceaHod  "died  before  the  oommenoemmt 
of  the  Titles  to  Land  OonBoltdation  (Sootl&nd)  Aot,  1868,"  that  will  be  stated 
here. 

(2)  If  the  deceased  was  the  original  creditor,  and  executors  are  excluded 
in  the  bond,  that  will  be  set  forth  in  specifying  the  bond. 

(3)  If  the  deceased  was  an  assignee,  and  exeoutore  are  excluded  in  the 
aasignatioo,  that  will  be  set  forth  in  specifying  the  assignation  in  the 
deduction  of  title. 

(4)  If  executors  are  excluded  by  minute,  the  minute  will  be  presented 
and  narrated  after  the  bond  and  before  the  service. 

Speeitd  Servitse, — The  schedule  contemplates  that  the  instrument  may 
proceed  on  a  special  service.  But  if  the  heir  has  obtained  a  special  service 
applicable  to  the  bond,  his  course  is  to  record  it  ds  piano. 

Deduction  of  Title. — See  note,  p.  577. 

Altemaiipe  Modes. — (1)  Special  service. 

(2)  Writ  of  acknowledgment,  p.  586. 

NOTARIAL  INSTRUMENT  WHERE  (1)  DEBT  PARTLY 
REPAID,  AND  (2)  SECURITY  RESTRICTED 

[As  on  p.  678,  to  Y,  and  proceed]  but  that  only  to  the  extent  of 
£500  of  the  principal  sum  therein  contained,  with  the  interest  thereof  and 
penalties  corresponding  thereto,  the  said  bond  and  disposition  in  security 
having  been  discharged  quoad  ultra,  conform  to  partial  discharge  granted 
by  the  said  C,  dated  ,  and   recorded   in  the  sud  division  of  the 

swd  register  on  the  ,  both  days  of  ,  and  under  exception 

from  the  said  secnrity-subjeots  of  the  part  thereof  disburdened  by  deed  of 
restriction  granted  by  the  said  C,  dated  ,  and  recorded  in  the 

said  division  of  the  said  register  on  the  ,  both  days  of  : 

Whereupon,  etc. 

H^ereTtee  not  eiBeniiaL — Strictly,  it  is  not  necessary  that  any  reference 
should  be  made  to  the  partial  discharge  or  to  the  restriction,  but  it  is  better 
that  these  references  should  be  made.  General  terms  are  quite  sufficient 
without  any  description  of  the  disburdened  part. 

Still  less  is  Proof. — In  any  case  it  will  usually  be  impossible  to  produce 
the  deeds  of  discbaige  and  restriction,  and  it  is  not  in  the  least  necessary  to 
do  so. 

Decreed  uninfeft  NOTARIAL  INSTRUMENT  IN   FAVOUR  OF  TESTA- 

«.d  testate    So.  MENTARY    TRUSTEES   OF   THE   HOLDER   OF 

ourity  heritable  AN   UNRECORDED   BOND    AND    DISPOSITION 

or  nioT«blB.  IN  SECURITY  [1868  Act,  s.  130,  Sched.  MM] 

At  there  was,  oa  behalf  of  A.  and  B.  and  the  survivor  of  them, 

as  trustees  and  trustee  acting  under  the  trust  disposition  and  settlemeut  of  C, 
dated  and  registered  as  after  mentioned,  presented  to  mo,  notary  public  sub- 
scribing, a  bond  and  disposition  in  security  granted  by  D.,  and  dated  , 


j,t.zed_,CjOOt^lC 


584        NOTARIAL  INSTRUMENTS  ON  HBRITABLE  aECURITIES 

by  wtiioh  band  &nd  diapoffltion  Id  security  the  said  D.  bouad  and  obliged 
himself  [Insert  the  whole  bond  here,  with  only  the  necessary  verbal  (titeratione]  ; 
Ab  also  there  was  presented  to  me  [narrate  the  wUl  as  on  p.  678,  htU  instead  of 
saying  "  id  which  general  conveyance  was  included,"  say]  whereby  the  said  A. 
and  B.,  as  trustees  foresaid,  are  now  in  right  of  the  said  bond  and  disposition 
in  security  :  Whereupon,  etc. 

Deoeaaedlminfaft  NOTARIAL  INSTRUMENT  IN  FAVOUR  OF  TESTA- 

ftDdtofltote.    Se-  MENTARY  TRUSTEES    OF    THE    HOLDER    OF 

ourity  heriubU  AN  UNRECORDED   ASSIGNATION  [1868  Act,  s. 

or  moveable.  130,  Sohed.  MM] 

At  there  was,  on  behalf  of  A.  and  B.  and  the  survivor,  as 

trustees  and  trustee  of  C.  acting  under  his  tnut  diapodtion  and  settlement 
after  mentioned,  presented  to  me,  notAty  public  subscribing,  an  assignation 
granted  by  D.  in  favour  of  the  said  C,  and  dated  ,  by  which 

assignation  the  said  T>.  assigned  to  the  said  0.  a  bond  and  dispositioa  in 
security  granted  by  E.  in  favour  of  the  said  D.,  dated  ,  and  recorded 

in  the  division  of  the  general  renter  of  sasines  for  the  county  of 
on  ,  for  the  sum  of  £  ;  and  also  All  and  Whole  [(1) 

subjects,  and  (2)  burdens,  exadly  as  in  assignation,  with  necessary  verbal  altera- 
tiont  only]  :  As  also  there  was  presented  to  me  an  extract  of  a  general  trust 
dispcnition  and  settlement  granted  by  the  said  C,  dated  ,  and 

registered  in  on  ,  by  which  the  said  C.  conveyed  to  the 

said  A.  and  6.  and  the  survivor  of  them  All  and  Sundry  h^  whole  means 
and  estate,  heritable  and  moveable,  but  in  trust  always  for  the  purposes 
specified  in  the  said  trust  disposition  and  settlement,  whereby  the  said  A. 
and  B.,  as  trustees  foresud,  are  now  in  right  of  the  said  bond  and  dispoeition 
in  security :  Whereupon,  etc. 

Even  though  the  granter  of  the  assignation  was  not  the  original  creditor, 
it  is  not  necessary  to  produce  or  refer  to  the  writa  by  which  he  acquired  right. 

NOTARIAL  INSTRUMENT  COMPLETING  TITLE  OF  TESTA- 
MENTARY GENERAL  DISPONEES  TO  BOND  AND  ASSIG- 
NATION IN  SECURITY  OVER  A  RECORDED  LEASE,  OF 
WHICH  THE  TESTATOR  WAS  THE  ORIGINAL  GRANTEE, 
AND  WHICH  WAS  REGISTERED 

Be  it  known  that  by  bond  and  assignation  in  security  of  date  , 

and  recorded  in  on  ,  A.  assigned  to  B.,  in  security  of 

a  sum  of  £  ,  with  interest,  penalties,  and  fire  iosurance  premiums, 

a  lease  granted  by  C.  of  All  and  Whole  ,  in  the  parish  of 

and  county  of  ,  which  lease   is  dated  ,  and  recorded 

in  on  ,  to  which  bond  and  assignation  in  security  D., 

E.,  and  F.,  and  the  survivors  and  survivor  of  them,  have  acquired  right,  as 
general  disponees,  in  trust,  of  the  said  B.,  in  virtue  of  the  trust  disposition  and 
settlement  of  the  said  B.,  dated  ,  and  registered  in  the  Books  of 

Council  and  Session  on  :  Wherefore  [as  on  p.  385]. 
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WfilTa  OF  ACKNOWLBDOUEHT  IN  HsBITABIf   SkCUBITIES 

Ab  these  are  vary  rarely  used  it  is  not  proposed  to  occupy  apace 
with  forms.    The  statutory  schedule  ia  II  of  the  1868  Act. 

When  Oompetent.— This  mode  of  completing  title  is  not  avail- 
able unlesa  the  following  conditions  concur,  namely,  (1)  mortis  eausa 
tranBrniBsioD,  (2)  deceased  creditor  inleft.  But  further,  even  supposing 
that  these  conditions  do  concur,  the  use  of  writs  of  acknowledgment 
ifi  further  limited  to  the  following  cases : — 

1.  Creditor  testate  and  security  moveable. 

2.  Creditor  intestate  and  security  heritable. 

Who  may  Grant? — The  writ  is  to  be  granted  by  "  the  debtor  in 
the  said  security  infeft  in  the  lands."  Therefore  the  granter  must  be 
.  infeft  in  the  whole  subjects  of  the  security,  but  it  is  not  neceasary  that 
he  should  be  personally  liable  for  the  debt  (see  1868  Act,  s.  3, 
"  debtor  "). 

Oonfinnation. — Executors,  making  up  title  as  such,  must  first  be 
confirmed,  but  it  is  not  necessary  to  refer  to  the  confirmation. 
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SECTION  XXXVI 

POSTPONEMENT  AND   EXTINCTION  OF  HERITABLE  SECURITIES 
POSTPONKMBNT 

This  matter  has  already  been  bo  far  dealt  vith  on  p.  422,  but  there 
are  certain  further  points  which  require  to  be  mentioned. 

Oonseiit  of  Obligants. — Before  any  postponement  is  granted 
there  should  be  evidence  of  consent  on  the  part  of  all  the  obligants 
for  the  debt.  This  applies  moat  obviously  when  any  of  them  are 
cautioners,  but  it  holds  equally  in  the  case  of  all  joint,  or  joint  and 
several,  obligants.  Further,  though  there  is  only  one  obligant,  it  may 
io  certain  cases  be  necessary  to  have  his  consent,  e.g.  when  he  has 
sold  the  property  but  it  is  wished  to  keep  up  his  liability.' 

Oatholic  Security. — It  the  debtor  is  insolvent,  the  holder  of  a 
catholic  security  should  grant  no  postponement,  nor,  in  fact,  any  deed 
which  may  prejudice  bis  claim  and  ranking  over  any  part  of  his 
securitiM.* 

Ef^t  as  regards  other  Bonda — In  one  sense  a  postponement 
operates  only  in  favour  of  the  favoured  security.  It  neither  expresses 
nor  implies  any  contract  with  the  holder  of  any  other  security,  and 
no  third  security-holder  could  prevent  the  effect  of  the  postponement 
being  dischai^ed.  If  there  are  three  bonds  held  by  A,,  B.,  and  C, 
each  for  £1000,  and  ranking  in  the  order  stated,  and  if  A.'s  bond  is 
then  pcffitponed  to  C's,  but  not  to  B.'s,  and  if  the  property  is  sold  for 
£1000,  B.  gets  nothing,  for  the  postponement  in  favour  of  0.  implies 
none  in  favour  of  B.  But  in  this  same  case  the  postponement  must 
receive  effect  as  between  the  parties  to  it,  namely,  A.  and  C,  do  that 
A.  shall  lose  all  before  G.  shall  lose  anything,  and  therefore,  while  A. 
will  draw  the  whole  £1000  as  gainst  B.,  he  will  require  to  hand  it 
all  over  to  C. 

Again,  suppose  that  in  the  same  case  the  property  sold  for  £2500, 
A.,  as  gainst  B.,  draws  £1000,  B.  draws  £1000,  and  C.  draws  the 
balance  of  £500.  But  in  virtue  of  the  postponement  as  between  A.  and 
C,  the  former  mtist  hand  over  £500  to  the  latter,  so  tliat  the  ultimate 

'  Se«  p.  647.  '  KvrUm  v.  Liddell,  1871,  10  M.  2»2. 
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ranking  is:  A.  £500,  B.  £1000,  C.  £1000.  Thus  A.  loses  though  the 
property  brings  enough  to  have  paid  both  him  and  C,  to  whom  alone  he 
bad  postponed  his  security.  These  instances  go  to  show,  in  abort,  that 
a  postponement  has  no  effect  upon  third  parties'  securities,  but  that  the 
existence  of  the  latter  securities  may  have  a  serious  bearing  on  the  effect 
of  the  poBtponement  The  fact,  of  course,  is  that  when  a  deed  of  post- 
ponement is  granted,  it  is  on  the  aseumption  that  the  favoured  eecurity 
ranks  immediately  after  that  held  by  the  granter  of  the  pc^tponement : 
but  it  might  very  easily  turn  out  that  this  was  not  so,  and  it  is  thought 
that  no  warrandice  to  that  effect  could  be  implied  against  the  acceptor 
of  the  postponement.  There  are  two  remedies,  namely,  (1)  a  search ; 
(2)  a  qualification  of  the  postponement  to  the  effect  that  the  receiver 
warrants  that  his  security  ranks  immediately  after  tbe  postponer'a,  and 
that  if  it  should  be  found  that  that  is  not  so,  tbe  postponement  is  to' 
be  null  and  void. 

Wairaat  of  Begistratioii. — It  is  thoi^ht  to  be  clear  that  the 
warrant  ought  to  be  on  behalf  of  the  creditor  preferred  by  the  deed, 
but  it  is  also  thought  that  a  warrant  on  behalf  of  tbe  debtor  only 
would  be  sufficient.  If  thought  proper,  thero  may  be  two  warrants, 
one  on  behalf  of  each. 


DEED  OF  POSTPONEMENT  OF  AN  ORDINARY 
HERITABLE  SECURITY 

I,  A,  oonsidaring  that  1  hold  a  bond  and  diapoNtion  in  security  for  the 
sum  of  £  ,  granted  by  B.  in  my  fevour,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 
on  ,  over  All  and  Whole  [wry  brief  tpecifieatioa  mthout 

any  detailed  description,  e.ff,  the  lands  of  X.  in  the  county  of  Y.,  (»•  the  house 
1  King  Street  in  the  city  and  county  of  Y.,  and  pertinents] :  Further  con- 
sidering that  C.  holds  a  bond  and  disposition  in  security  for  X  over 
the  same  subjects,  granted  by  the  said  B.  in  his  hYOur,  dated  ,  and 
recorded  in  the  said  division  of  the  general  register  of  sasines  on  , 
and  that  I  have  been  requested  and  have  agreed  to  postpone  my  security  to 
the  said  seourity  in  favour  of  the  said  C. :  Therefore  I  hereby  postpone  the 
seciurity  and  preference  held  by  me  over  the  said  subjects,  in  virtue  of  the  said 
bond  and  disposition  in  security  in  my  favour,  to  the  security  and  preference 
held  by  the  stud  C.  over  the  said  subjects  in  virtue  of  the  said  bond  and 
disposition  in  security  in  his  favour  :  And  I  agree  and  declare  that  the  said  last 
mentioned  bond  and  disposition  in  security,  and  the  wliole  sums,  principal, 
interest,  penalties,  and  othera  due  and  to  become  due  thereunder,  shall  have 
the  same  preference  and  priority  over  tbe  said  bond  and  disposition  in  seourity 
in  my  favour,  and  the  whole  sums,  principal,  interest,  penalties,  and  others  due 
and  to  become  due  thereunder,  as  if  the  said  bond  and  disposition  in  security  in 
favour  of  the  said  C.  had  been  duly  recorded  in  the  said  division  of  the  said 
register  prior  to  the  recording  of  the  said  bond  and  disposition  in  security  in 
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my  favour :  Reserving  always  the  full  force  and  effect  of  the  said  bond  and 
disposition  in  secimty  in  my  favour  in  all  other  respects :  And  I  wan&nt 
these  presents  absolutely  to  the  said  B.  and  C  — In  witnesB  vbereof. 

CLAUSE  OF  POSTPONEMENT  INCORPORATED  IN 
NEW  SECURITY 

And  further,  I,  C,  coDsidenng  that  I  hold  a  bond  and  disposition  in 
security  for  £,  over  the  said  aubjeeta,  granted  by  the  said  A.  in  my 

favour,  dated  ,  and  recorded  in  the  said  division  of  the  said  roister 

on    '  ;  That  the  said  B.   [n«u>  lender]  has   ^reed  to  grant  the  sud 

loan  of  £  on  condition  of  my  granting  the  poetponement  hereinafter 

written,  and  that  I  have  agreed  to  do  bo  :  Therefore  I  hereby  postpone  the 
security  and  preference  held  by  me  over  the  said  subjects,  in  virtue  of  the  said 
bond  and  disposition  in  security  in  my  favour,  to  the  security  and  preference 
held  by  the  said  6.  over  the  same  subjects  in  virtue  of  the  foregoing  bond  and 
disposition  in  security :  And  I  agree  and  declare  that  the  foregoing  bond  and 
disposition  in  security,  and  the  whole  sums,  principal,  interest,  penalties,  and 
otheia  due  and  to  become  due  thereunder,  shall  have  the  same  preference  and 
priority  over  the  said  bond  and  disposition  in  security  in  my  favour,  and  the 
whole  sums,  principal,  interest,  penalties,  and  others  due  and  to  become  due 
thereunder,  as  if  these  presents  had  been  duly  recorded  in  the  said  division  of 
the  said  register  prior  to  the  recording  of  the  said  bond  and  disposition  in 
security  in  my  favour :  Reserving  always  the  full  force  and  effect  of  the  sud 
bond  and  disposition  in  security  in  my  favour  in  all  other  respects  :  And  I 
warrant  this  postponement  absolutely  to  the  said  A.  and  B. :  And  we  consent 
to  registration  for  preservation  and  execution. — In  witness  whereof. 

DEED  OF  POSTPONEMENT  OF  A  BOND  AND  DISPOSITION 
AND  ASSIGNATION  IN  SECURITY  OVER  (1)  HERITAGE, 
AND  (2)  A  LIFE  POLICY 

I,  A.,  considering  that  I  hold  a  bond  and  disposition  and  assignation  in 
security  for  the  sum  of  £  ,  granted  by  B.  In  my  favour,  dated  , 

and  recorded  in  the  division  of  the  general  register  of  sasines  for  the  county 
of  on  ,  and  intimated  to  the  X.  Insurance  Company 

on  ,  secured  over,  (first)  [eubjects,  see  p.  587],  and  (second)  a  policy  of 

assurance  granted  by  the  said  X.  Insurance  Company  in  favour  of  the  said  B.  on 
his  own  life  for  the  sum  of  £  ,  numbered  and  dated  : 

Further  considering  that  C.  holds  a  bond  and  disposition  and  assignation  in 
security  for  the  sum  of  £  ,  granted  by  the  said  B.  in  his  favour, 

dated  ,  and  recorded  in  the  said  division  of  the  said  register  on  , 

and  intimated  to  the  said  X.  Insurance  Company  on  ,  secured  over 

the  said  subjects  and  life  policy ;  and  that  I  have  been  requested  and  have 
agreed  to  postpone  my  security  to  the  said  security  in  favour  of  the  said  C. ; 
Therefore  I  hereby  postpone  the  security  and  preference  held  by  me  over  the 
said  subjects  and  life  policy,  in  virtue  of  the  said  bond  and  diapoeitlon  and 
assignation  in  security  in  my  favour,  to  the  security  and  preference  held  by  the 
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said  Cover  the  aaid  subjects  and  policy,  in  virtue  of  the  said  bond  and  dispcei- 
tioD  and  assignation  in  security  in  his  favour :  And  I  agree  and  declare  that  the 
sud  last  mentioned  bond  and  disposition  and  assignation  in  securitj,  and  the 
whole  sums,  principal,  interest,  premiuniB,  and  extra  or  additional  premiums, 
yearly  additional  sums,  interest  thereon  respectively,  penalties  and  others  due 
and  to  become  due  thereunder,  shall  have  the  same  preference  and  priority 
over  the  said  bond  and  disposition  and  assignation  in  security  in  my  favour, 
and  tbfi  whole  sums,  principal,  interest,  premiums,  and  extra  or  additional 
premiuniis,  yearly  additional  sums,  interest  thereon  respectively,  penalties 
and  others  due  and  to  become  due  thereunder,  as  if  the  scud  bond  and 
disposition  and  assignation  in  security  in  favour  of  the  said'C.  had  been  duly 
recorded  in  the  said  division  of  the  said  register,  and  duly  intimated  to  the 
said  X.  Insurance  Company,  prior  to  the  recording  and  intimation  of  the 
said  bond  and  disposition  and  assignation  in  security  in  my  favour :  Beserving 
always  the  full  force  and  effect  of  the  said  bond  and  disposition  and  assigna- 
tion in  security  in  my  favour  in  all  other  respects:  And  I  warrant  these 
presents  absolutely  to  the  said  B,  and  C. — In  witness  whereof. 

CONSENT  BY  ANNUITANT  POSTPONING  PRESENT 
AND  FUTURE  ARREARS  OF  ANNUITY 

And  whereas  I,  A.,  am  infeft  in  the  said  subjecta  in  security  of  an  annuity 
of  £  for  my  lifetime  under  a  bond  of  annuity  granted  by 

in  my  favour,  dated  ,  and  recorded  ,  and  the  same  is 

at  present  in  arrear,  and  further  arrears  there}>f  ntay  arise,  and  it  has  been 
stipulated  as  a  condition  of  the  present  loan  that  I  should  grant  the  following 
limited  postponement,  which  I  have  agreed  to  do :  Therefore  I  hereby  agree 
and  declare  that,  in  competition  with  the  said  [lender]  and  his  foresaids  as  in 
right  of  these  presents,  neither  I  nor  anyone  deriving  right  from  me  will  make 
any  claim  in  respect  of  the  said  annuity  except  only  for  the  annuity  of  the 
year  in  which  the  claim  is  made  and  intimated  to  the  said  [leruler]  or  his  fore- 
saids, that  is,  for  the  period  from  the  term  of  Whitsunday  previous  to  such 
claim,  and  for  the  annuities  to  become  due  thereafter :  And  quoad  vlira  I 
postpone  the  said  annuity  to  these  presents,  reserving  the  same  as  against  all 
other  persons  and  to  all  other  effects :  And  we  consent  to  registration  hereof 
for  preservation  and  execution. — In  witness  whereof. 

NoTB. — This  may  be  inserted  immediately  before  the  consent  to  registra- 
tion. Or  it  may  take  the  form  of  a  separate  deed,  which  will  be  easUy 
adapted.  If  incorporated  in  the  bond,  it  will  not  affect  the  stamp  duty — 
otherwise  lOs.     If  the  deed  is  separate,  two  warrants  (see  p.  687). 

Ekstriction 

The  remarka  on  p.  586  as  to  cases  in  which  the  creditor  may  not  be  in 
safety  to  grant  a  postponement  apply  also  to  any  restriction.  As  to 
restricting  entail  securities  for  family  provisions,  see  p.  757. 

ApportionvieiU  of  FevrdtUy. — If  the  part  released  was  subject  to  a 
cumulo  fen-duty  along  with  the  part  retained  in  the  security',  the 
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consent  of  the  creditor  should  be  taken  to  the  allocation  or  apportion- 
ment of  feu-dutj  which  will  no  doubt  be  made  either  by  the  auperior  or 
at  least  in  the  purchaser's  disposition.  The  creditor's  interest  is  obvioua 
The  clause  may  he  introduced  immediately  before  the  testing  clause  or 
before  the  deduction  of  title  if  any.     It  may  run — 

And  I  approve  of  the  apportionment  on  the  aubjects  hereby  [absolutely]  dis- 
burdened of  the  sum  of  £,  j)er  amtum,  with  corresponding  duplicand, 
part  of  the  cumvio  feu-duty  of  £  per  anntitn  and  duplicands  payable  for 
the  whole  subjects  contained  in  the  said  bond  and  disposition  in  security, 

1.  Wherx  thx  Property  beleasbd  ib  astiodlately  dbbobibbd  in 

TUB    SOND 

I,  A.,  considering  that  B.  has  requested  me  to  release  the  subjects  herein- 
after described  or  referred  to  from  the  security  hereinafter  specified,  but 
without  any  consideration  having  been  paid  to  me  therefor,  do  hereby  declare 
to  be  redeemed  and  diaburdened  of  the  security  constituted  by  a  bond  and 
disposition  in  security,  dated  ,  and  recorded  in  the  division  of  the 

general  register  of  sasines  for  the  county  of  on  ,  for  the 

sum  of  X  ,  granted  by  the  said  B.  in  my  favour,  All  and  Whole  the 

house  1  King  Street  in  the  city  and  county  of  Edinburgh,  with  the  mlum 
thereof,  ground  attached,  and  pertinents,  being  the  subjects  particularly 
described  in  the  first  place  iu  the  said  tiond  and  disposition  in  security :  And  I 
restrict  the  security  constituted  by  the  said  bond  and  disposition  in  security 
to  the  subjects  therein  contained  other  than  those  hereby  disburdened  [if 
necemtry,  deduce  title  brifflij\, — In  witness  whereof. 

3.    WUEBB    THE    PrOPBBTT    DISBtJRDBRED   IS    fiOl    ABTICULATXLT    DESCRIBED    lit 

THB  Bond,  Part  of  Debt  has  formerly  brbn  paid,  and  this  is  not 

THE  FIRST  Restriction 
[A»  in  preoious  form,  doton  to  ammtnt  of  bond,  and  proceed^  for  ^6  sum  of 
£.  ,  now  reduced  to  £>  ,  granted  by  the  stud  B.  in  my 

favour,  All  and  Whole  the  following  houses  in  the  tenement  forming  1,  2,  and 
3  X.  Street  in  the  city  and  county  of  Edinburgh,  which  has  been  erected  on 
the  area  of  ground  disponed  in  the  said  bond  and  disposition  in  security, 
namely,  (first)  the  main-door  house  1  X.  Street ;  (second)  the  eaetmost  house 
on  the  first  Rat  above  the  street  flat,  entering  by  the  common  passage  and 
stair  2  X.  Street ;  and  (third)  the  westmost  house  on  the  second  fiat  above 
the  street  flat,  entering  by  the  said  common  passage  and  stair,  together  with 
\itpetifij  hriejly  common  right*,  e.g.  solum,  green,  eteJ\ :  And  I  restrict  the 
security  constituted  by  the  said  bond  and  disposition  in  security  to  the  subjects 
therein  contained  other  than  those  hereby  and  formerly  disburdened  \dedrKUon 
of  title  if  neceaM,ry\ — In  witness  whereof. 

3.  Where  Part  Dbbt  is  paid  at  sahe  Timb. — See  p.  600. 

RSDEHPTIOK 

Who  may  redeem? — Under  sec.  119  of  the  1868  Act,  the  power 
is  available  to  "  the  graoter  "  of  the  security,  which  includes  bis  "  beirs. 
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aucce^ore  and  representatives."  The  BucceBsor  may  be  a  auccesBor  in 
the  obligation  or  in  the  property,  or  in  both  ;  but  in  any  caae  he  will 
be  entitled  to  redeem.  A  postponed  bondholder  is  entitled  to  give  notice 
for  redemption  of  prior  securities.  In  the  decided  cases,^  there  were 
specialties,  but  according  to  Lord  Eyllachy  in  Beis  the  rule  holds  even 
apart  from  specialties.  The  postponed  creditor  may  require  an  assigna- 
tion in  lieu  of  a  dischai^  unless  the  prior  creditors  have  some  Inti- 
mate interest  to  object.  But  of  course  a  postponed  creator,  like  any 
other  redeemer,  must  comply  with  the  statutory  rules  as  to  term  of 
payment  and  period  of  notice,  and  these  are  matters  which  require 
attention  when  selling  under  a  postponed  bond. 

Conditions. — The  creditor  is  entitled  to  require  that  the  repay- 
ment shall  be  (a)  at  the  term  of  payment  specified  in  the  bond,  or  at  a 
term  of  Whitsunday  or  Martinmas  thereafter ;  {b)  after  three  months' 
notice ;  and  (c)  full,  not  partial.  But  if  the  debt  has  been  split  up 
by  partial  assignations,  whether  with  or  without  the  debtor's  consent, 
of  course  this  last  rule  does  not  prevent  the  debtor  forcing  any  partial 
creditor  to  accept  repayment  of  bis  part  of  the  debt  though  the  other 
parts,  due  to  other  creditors,  are  left  unpaid;  for  in  that  case  the 
payment  is  full  payment  to  that  creditor.  But,  again,  if  the  same 
creditor  has  obtained  more  than  one  partial  ass^ation  of  parts  of 
the  same  bond,  whether  these  parts  do  or  do  not  make  up  the  whole 
bond,  he  is  entitled  to  require  full  payment  of  what  is  due  to  him 
under  the  bond  before  be  accepts  any  part  of  it.  The  case  is  difierent 
when  the  creditor  holds  two  or  more  bonds,  or  parts  of  two  or  more 
bonds :  in  that  case  the  debtor  is  entitled  to  compel  acceptance  of 
what  is  due  under  each  bond  apart  from  the  others ;  and  by  his  notice 
he  may  appropriate  the  payment  as  between  the  different  bonds.  But 
of  course  the  creditor  has  his  remedy  by  proceeding  under  the  other 
bond  or  bonds  if  he  is  not  fettered  by  any  time-bai^in  regarding 
them. 

Notice. — A  notice  is  given  by  the  debtor  or  his  procurator  in 
presence  of  a  notary  and  two  witnesses.  It  is  given  to  the  creditor 
personally  or  at  his  dwelling-place,  or  if  he  be  furth  of  Scotland, 
edictally.    There  is  no  statutory  form  (see  p.  593). 

To  whom? — It  is  not  (as  in  the  contrary  case  of  sale  by  the 
creditor)  provided  that  the  notice  is  effectual  though  given  to  one  in 
pupiUarity  or  minority  or  subject  to  any  l^al  incapacity.  In  these 
caees,  unless  guardians  are  appointed,  the  debtor  will  not  be  able  to 
obtain  a  discharge  when  be  comes  to  pay;  nor  is  it  at  all  clear  that 
he  will  be  in  a  position  to  proceed,  under  sec.  49  of  the  1874  Act,  by 
notarial  certificate  as  referred  to  below,  for  it  is  limited  to  the  case 

>  Adair's  Trt.  v.   Saakin,   1S95,   22   R.       oreditor  in  paessBBioii  charging  higher  interest 
975  (postponed  creditor  selling)  ;    JUia   v.       and  retaining  all  rente). 
Matkay,  189B,  6  8.  L.  T.   No.  411  (pnor 
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where  the  debtor  haa  "exercised  the  power  or  right  of  redemption," 
t.«.  has  duly  done  bo,  which  is  not  the  case  if  the  notices  are  defective 
by  reason  of  nonage  or  incapacity.  In  these  cases,  therefore,  it  will  be 
better  to  have  guardians  appointed ;  or  alternatively,  according  to 
circumstances,  to  obtain  the  appointment  of  a  judicial  factor  on  the 
heritable  security,  with  power  to  complete  a  title  thereto ;  in  either  case 
hef&re  the  notice  is  given.  On  the  other  hand,  the  mere  fact  that  the 
creditor  has  not  completed  a  title  to  the  security  creates  no  difBcuIty 
if  his  right  and  capacity  are  clear. 

OoDBigiiatioiL — The  1868  Act  (s.  119)  provided  for  cous%nation 
in  case  of  the  creditor's  "  absence  or  refusal  to  receive  "  the  debt  The 
consignation  is  directed  to  be 

iu  the  bank  specified  in  the  security  if  any  bank  shall  be  so  specified,  and  if 
not,  then  in  one  or  other  of  the  banks  in  Scotland,  incorporated  by  Act  of 
Parliament  or  Royal  Charter  having  an  office  or  branch  at  the  place  of 
payment. 

It  did  not  provide  in  whose  name  the  consignation  was  to  be 
made;  nor  did  it  provide  any  machinery  for  clearing  the  record. 
The  1874  Act  contains  supplementary  provisions  (a  49),  The  case 
dealt  with  is  "  where,  from  the  death  or  absence  of  the  creditor  or  any 
other  cause,  the  debtor  cannot  obtain  a  discharge."  He  is  to  consign 
principal  and  interest,  and  then  he  expedes  a  notarial  certificate  (see 
below),  which,  being  recorded,  clears  the  record.  It  is  not  stated  in 
which  hank  the  consignation  is  to  be  made,  but  the  rules  of  the  1868 
Act,  above  quoted,  will  be  followed.  Nor  is  it  stated  in  the  body  of 
the  Act  in  whose  name  the  consignation  is  to  be  mada  But  this  is 
cleared  up  tn  the  form  of  notarial  certificate  (Sched  L,  Na  2),  from 
which  it  appeara  that  the  consignation  is  to  be  in  name  of  "  the  creditor 
in  the  said  bond  and  disposition  in  security."  This  is  all  very  well  when 
there  is  no  doubt  about  who  is  the  creditor,  but  it  is  clear  that  it  will 
wA  cover  all  cases  in  which  from  any  cause  "  the  debtor  cannot  obtain 
a  discharge."  Take,  for  instance,  the  case  of  a  dispute  as  to  the 
ownership  of  the  debt.  In  whose  name  is  the  debtor  to  consign  ?  Is 
there  any  warrant  for  his  consigning  in  the  joint  names  of  both  or  all 
the  parties  who  claim  to  be,  or  who,  he  fears,  may  be,  entitled  to  the 
money  ?  His  better  course  would  appear  to  be  to  bring  a  multiple- 
poiuding,  with  a  conclusion  that  on  consignation  in  the  name  of  the 
Accountant  of  Court  he  is  entitled  to  exoneration  and  to  a  decree 
clearing  the  record.  On  the  other  hand  the  statutory  procedure  quite 
meets  the  case  of  the  creditor  having  merely  failed  to  complete  his  title 
to  the  security,  his  right  being  clear.  It  is  not  stated  what  the  debtor 
is  to  do  with  the  cons^ation  receipt,  hut  apparently  he  would  be 
bound  to  hand  it  over  to  the  creditor  in  exchange  for  a  mere 
acknowledgment.    The  consignation    receipt  will  of  course    earmark 
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the  moDey  as  "being  the  amount,  principal  and  interest,  due  under" 
the  bond,  which  will  be  briefly  specified. 

It  will  be  obaerved  that  the  statute  does  not  contemplate  the  case 
of  the  payer  being  entitled  to  an  assignation  in  lieu  of  a  discharge. 
This  is  referred  to  on  p.  546,  mpra. 

Notarial  Certificate. — The  schedule  states  that  the  principal 
party  (in  the  Act  (s.  49)  he  is  called  "  the  debtor,"  and  in  the 
schedule  "the  proprietor  of  the  lands")  appears,  which  might  be 
held  to  require  personal  appearance.  It  is  not  required  that  the 
cons^ation  receipt  should  be  produced. 

SCHEDULE  OF  PREMONITION  BT  DEBTOR 

I,  \.,  procurator  for  B.,  do  hereby  give  notice  to  you,  C,  that  the  said  B.  is 
to  exercise,  at  the  term  of  next,  19     ,  the  power  of  redemption  under 

the  bond  and  disposition  in  security  for  the  Bum  of  £  ,  grunted  by  the 

said  B.  [or  by  X]  in  fuvour  of  you,  the  said  C.  [f^r  of  Y\  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 

on  :  This  I  do  at  on  the 

day  of  ,  before  and  in  presence  of  D.,  notary  public,  and  E.  and  F., 

witnesses  to  the  premises,  called  and  required  and  hereto  with  me  subscribing. 

A. 
K.,  toilnens. 


A  copy  will  be  certified  by  the  notary  on  a  Is.  stamp.     The  certificate 
ought  to  be  holograph. 

CERTIFICATE  OF  CONSIGNATION  BY  DEBTOR 
I,  A.,  notary  public,  do  hereby  certify  that  B.,  proprietor  of  [name  the 
tiUgectfi],  and  others  in  the  county  of  ,  being  the  subjects  contained 

in  the  bond  and  disposition  in  security  for  £  after  mentioned,  has 

appeared  before  me  and  represented  that  he  did  on  the  day  of 

consign  in  the  bank  at  the  sum  of 

£  ,  with  £  ,  being  the  whole  interest  due  under  the  said 

Imud  and  disposition  in  security,  in  name  of  C,  the  creditor  in  the  said  bond 
and  disposition  in  security,  which  consignation  was  made  in  virtue  of  the 
power  of  redemption  reserved  in  the  said  bond  and  disposition  in  security 
which  was  granted  by  the  said  B  [or  by  X,  then  proprietor  of  the  said  subjectsj 
in  favour  of  the  said  C.  [or  Y.,  the  original  creditor  in  the  said  security],  and  is 
dated  ,  and  recorded  in  the  division  of  the  general  register  of  sasines 

for  the  county  of  on  :  And  the  said  consignation 

was  rendered  necessary  by  the  refusal  of  the  said  C.  to  receive  the  said  sum  of 
£  and  interest  thereon  [or  by  the  absence  of  the  said  C,  or  otherwise 

as  the  cos?  may  he,  dating  the  reofon  ii:hy  discharge  eould  not  he  obtained], 
n9twithstanding  that  the  requisite  notice  of  redemption  was  given  to  him: 
And  I  make  this  certificate  in  terms  of  the  Conveyancing  (Scotland)  Act, 
1874, — In  witness  whereof. 
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Discharge 


This  is  pre-eminently  a  case  in  which  advantage  ought  to  be  taken 
of  every  means  of  brevity.  The  guiding  principle  is  that  the  security 
is  but  the  creature  of  the  debt,  and  that  if  the  debt  be  dischatged  there 
can  be  no  security  for  the  Bufiicient  reason  that  nothing  then  remains 
to  be  secured.^ 

Payment. — The  fact  of  pa3rment  should  be  categorically  stated, 
and  also  the  person  by  whom  the  payment  has  been  made.  This  last 
is  a  matter  of  great  importance,  in  which  it  is  easy,  by  inaccuracy 
or  indetiniteness,  to  create  confusion  and  trouble.  Assuming  that  there 
ia  an  acknowledgment  of  repayment,  it  would  appear  that  even  in  the 
case  of  a  heritable  security  words  of  discharge  are  unnecessary.* 

Description. — It  is  too  common  a  practice  simply  to  copy  in  the 
description  as  contained  in  the  bond.  This  is  quite  indefensible. 
Strictly,  no  "  description  "  at  all  is  necessary.  No  doubt  the  statutory 
form  (1868  Act,  Sched.  NN)  says  "describe  the  lands."  But  that  must 
he  taken  along  with  the  statutory  provisions  for  references,  and 
particularly  those  contained  in  the  1874  Act,  And  in  this  connection 
it  is  to  be  noted  that  the  statutory  form  of  difichai^e  contains  a 
reference,  namely,  to  the  bond  itself,  in  the  words  "  all  as  specified  and 
described  in  the  said  bond  and  disposition  in  security,  dated  and  re- 
corded as  aforesaid."  There  ia  no  doubt  that  the  bond  is  a  "  deed  .  .  . 
relating  thereto,"  that  is,  to  the  property  {1874  Act,  s.  61).  But  of 
course  this  will  not  do  unless  the  property  has  been  "particularly 
described"  in  the  bond.  This  does  not  mean  that  the  bond  is  not 
available  for  reference  in  the  dlBcbarge  if  the  bond  itself  contains  a 
reference.  The  question  is,  reference  or  no  reference,  does  the  bond 
in  itself  and  apart  from  the  reference,  it  any,  identify  the  property? 
If  it  does,  then  a  reference  to  the  bond  in  the  discharge  will  he  a  good 
statutory  reference.  Of  course  the  county  (or  in  the  case  of  burgage 
property,  the  burgh  and  county)  must  be  specified.  But  even  in  that 
case  it  will  probably  be  desired  to  have  a  statement  of  some  sort  as  to 
what  the  property  actually  is.  Any  statement  of  this  kind  should, 
however,  be  of  the  shortest.  This  holds  equally  though,  for  the  reason 
above  referred  to,  the  bond  is  not  available  for  a  statutory  reference. 
Suppose  the  bond  describes  the  property  as  "  the  lands  of  X,  in  the 
county  of  Y.,  as  particularly  described  in "  a  certain  deed.  It  is 
quite  sufficient  in  the  discharge  to  disburden — 

the  lands  of  X.  in  the  county  of  Y.,  being  the  whole  subjects  disponed,  and 
all  aa  specified  and  described  in  the  said  bond  &nd  disposition  in  seourity 
dated  and  recorded  as  aforesaid. 


.  Ayr  Burgh,  1899,  1   F.  400 

osBe  of  «,  personal  debenture). 
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Again  if  the  bond  containa  a  great  mass  of  deacriptinn  with  little 
definite  point  about  it,  it  is  far  better  to  discard  it  altc^ther,  and  get 
some  very  brief  and  popular  description  of  the  property,  such  as 

the  tenement  forming  Noe.  1  to  5  incluBJve  of  X.  Street  in  the  city  and 
county  of  Y.,  with  wlum,  ground  attached,  and  pertinente,  and  others,  being 
the  whole  subjecta  disponed  in  [etc.,  as  be/ore]. 

Part  previously  Disburdened. — Where  part  of  the  property  has 
already  been  released  from  the  security,  it  is,  in  the  ordinary  case, 
quite  superfluous  to  insert  in  the  final  dischai^  any  formal  exception  of 
that  part.    It  is  quite  sufficient  to  say : 

And  I  declare  to  be  redeemed  and  disburdened  thereof,  and  of  the  infeftment 
following  thereon  (so  far  as  not  already  disburdened),  All  and  Whole. 

This  avoids  a  long  description  of  the  excepted  part  or  parts,  and  further 
lengthening  of  the  deed  by  specification  of  the  prior  deeds  of  release. 
But  there  are  two  exceptions  to  this  rule:  (1)  The  first,  is  where  the 
part  already  disburdened  is  separatdy  described  in  the  bond.  In  that 
case,  of  course,  it  will  not  be  inserted  in  the  final  discharge,  and  in 
order  to  explain  the  omission,  it  may  be  thought  deBirable  to  say : 

Declaring  that  the  subjects  in  the  second  place  described  in  the  said  bond  and 
dispoaition  in  seourity  have  already  been  disburdened  thereof,  eonform  to  partial 
discharge  [or  otkerwue]  by  me  recorded  in  the  said  diviuion,  etc. 
(2)  The  second  case  is  where  the  creditor  who  is  granting  the  final 
discharge  acquired  right  to  the  bond  after  the  partial  release  had  been 
granted.  In  this  case  it  is  right  that  the  creditor  should  protect 
himself  from  any  claim  of  warrandice  or  otherwise,  by  making  it  clear 
and  express  what  he  does  disburden  and  what  he  does  not 

Reference  to  Burdens. — No  reference  to  any  burdens,  restrictions, 
or  other  conditions  in  the  title  should  ever  be  carried  into  a  discharga 
The  practice  is  uniform  to  this  effect.  No  doubt,  if  the  feu-charter 
contains  an  order  to  refer  to  the  conditions  of  the  title  in  all  subsequent 
"  conveyances  or  other  deeds  of  or  relating  to  the  lands "  under  pain  of 
nullity,  it  would  appear  as  if  this  extended  to  reach  a  discharge.  But 
it  is  clear  that  the  superior  has  no  interest  to  enforce  it,  and  would  not 
be  allowed  to  do  so. 

Deduction  of  Title. — This  is  statutory,  and  must  not  be  omitted, 
hut  it  should  be  curtailed  as  much  as  possible,  e.g.  (1)  any  attempt  to 
state  the  contents  or  purport  of  the  deeds  is  out  of  place;  (2)  in  the 
case  of  deeds  granted  by  or  to  trustees  it  is  quite  sufficient  to  name 
and  design  the  first  of  them,  and  say  "  and  others,"  and  then  state  their 
trust  capacity,  and  in  doing  so  it  is  sufficient  to  say,  e.^.,  the  testamentary 
trustees  of  X.,  naming  and  designing  the  testator,  without  taking  up 
space  by  giving  the  particulars  of  the  will. 

Searches.— See  p.  285. 
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Creditor's  Power  and  Title.— Title  gmmdly.—\  t  haa  been  recently 
laid  down'  that  the  debtor  i&  not  entitled  to  require  anything  more 
than  that  the  granter  of  the  discbai^e  shall  produce  a  clear  title  to 
the  ddtt  and  that  that  title  shall  be  set  out  in  tlie  diecharga  According 
to  this  view  the  debtor  is  not  entitled  to  require  the  completion  of 
title  by  notarial  inBtrument,  much  le&e  to  state  formal  objections  to 
the  title,  if  any,  which  may  have  been  completed  to  the  security  as 
distinct  from  the  debt.  The  principle  is  that  stated  above,  namely, 
that  the  security  necessarily  falls  with  the  debt,  and  that  a  discharge 
in  the  terms  above  indicated  will  formally  clear  the  record.  What 
is  stated  below  in  individual  cases  must  be  read  as  subject  to  tiiis 
general  note.  But  observe  that  this  was  not  exactly  and  in  terms  the 
point  in  Macrae's  case. 

Pupils. — The  father,  as  admiuistrator-in-law,  assuming  that  he  is 
solvent,  and  all  tutors,  may  grant  dischat^es  without  special  powers,' 
and  the  power  covers  the  granting  of  an  assignation  in  lieu  of  a 
dischai^'  Under  the  G-uardianship  of  Infants  Act,  1886,  the  mother 
"  has  apparently  just  as  good  a  right  to  grant  a  discharge  as  the  father 
would  have  had,  had  he  been  alive."  * 

Mijwrs. — The  Court  have  refused  to  compel  a  debtor  to  pay  to  a 
minor  without  curators,^  or  to  a  curator  ad  litem.*  But  a  minor  with  no 
curators  may  by  himself  alone  give  good  receipts  for  income.^  If  the 
minor  has  curators,  any  discharge  by  him  without  their  consent  is  bad 
except  in  so  far  as  the  money  may  actually  have  been  applied  in  rem 
veTsuwi,  It  accordingly  follows  that  it  can  never  be  safe  to  take  a 
minor's  diachaiige  extrajudicially,  not  only  because  of  the  expressions  of 
opinion  in  JCirkman's  case  to  the  effect  that  even  full  payment  would 
not  be  a  protection  "  unless  the  money  were  to  he  afterwards  profitably 
employed  for  the  minor's  behoof," '  but  also  because  the  debtor  cannot 
know  whether  there  are  or  are  not  curators.  Curators  may  concur 
without  special  powers. 

Curators  bonis  do  not  require  special  power,^  nor  do  they  require  to 
make  up  titles  in  their  own  names.^  This  last  case  covers  all  judicial 
factors  in  the  position  of  guardians  to  wards,  but  it  expressly  does  not 
extend  to  include  judicial  factors  upon  lapsed  trusts  and  similar  officers, 
the  distinction  being  that  the  former  merely  exercise  powers  on  behalf 
of  another  living  person,  while  the  latter  hold  the  title  in  their  own 
persons  and  act  as  principals.  A  curator  bonis  may  discharge  a  bond 
and  disposition  in  security  taken  in  name  of  a  former  curaior  bonis  without 

'  Per  Lord   Kyllwhy  in  Macrae,  etc.  v.  '  Kirkman  v.  Pym,  1782,  Mor.  8977. 

Ongary,  etc.,  1903,  11  S.  L.  T.  No.  56.  *  PraU  v.  gaox,  1856,  17  D.  10O6. 

'  CaltaTtach  v.  Thorn's  Ecrt.,  18SS,  20  D.  '  Cf.   Harknas  t.    Qraham,   1833,  11  8. 

1206 ;   Graham  v.   £.   March,    1736,   Hor.       760. 
18339.  '   IFilU,  Petr.,  1879,  6  R.  1096. 

>  Fnaer,  P.  *  C,  252.  •  ScoU,  PeCT.,  1866,  18  D.  82*. 

*  L,  P.  InglU  in  Jack  v.  N.  B.  Ry.  Co., 
1888,  14  R.  263. 
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making  up  any  title  either  in  hia  own  name  or  in  name  of  the  ward.^ 
But  ae  to  the  special  case  of  a  ewraior  hmie  to  a  minor  capax,  see  p.  293. 

Married  Women. — If  the  case  falls  within  any  of  thoae  mentioned 
on  p.  294,  the  wife  will  be  entitled  to  grant  a  discharge  {or  assignation 
in  lieu  of  dischai^)  without  her  husband's  consent.  A  statement  in  the 
bond  that  the  money  belongs  to  the  wife  free  from  the  jus  marUi  and 
right  of  administration,  if  confirmed  by  the  husband's  signature  to  the 
bond  (without  which  the  debtor  should  not  aUow  the  atatement  to  go 
into  the  bond),  will  entitle  the  debtor  and  assignees  to  rely  upon  its 
accuracy  in  point  of  fact,  and  will  entitle  them  (and  will  bind  the 
debtor)  to  accept  discharges  or  ass^ations  signed  by  the  wife  only, 
without  her  husband's  consent.  At  the  same  time  it  is  usual  for  the 
husband  to  concur,  and  this  practice  should  be  followed  if  poaaibla  If 
the  statement  in  the  bond  as  to  the  exclusion  of  the  husband's  rights  is 
not  subscribed  to  by  him,  it  does  not  appear  that  on  assignee  would  be 
entitled  to  rely  upon  it.  Where  the  debt  is  being  paid  in  full  there 
appears  little  necessity  for  a  ratification,  seeing  that  in  exchange  for  full 
payment  the  wife  is  bound  to  grant  the  deed. 

Liferevier  andfiar  must  both  concur. 

Fiars  in  Succession. — If  the  substitute  is  to  grant  the  dischai^,  he 
must  complete  title,  which  he  may  do  by  special  service,  or  general 
service  and  notarial  instrument.* 

Execuiors  must  be  confirmed  and  must  complete  title.  But  if  they 
are  also  general  dispones,  the  condition  as  to  confirmation  does  not 
concern  the  debtor  or  any  assignea 

The  position  of  matters  which  arises  when  a  sole  or  last  surviving 
executor  dies  without  having  uplifted  or  assigned  an  heritable  security 
forming  part  of  the  estate  has  been  considerably  altered,  and  to  a 
certain  extent  reversed,  by  the  Executors  (Scotland)  Act,  1900.*  For  the 
present  purpose  the  question  may  not  be  who  is  the  executor  in  sue* 
cession,  for  the  executoi-Tiominaie  of  a  sole  or  last  surviving  executor- 
nominate  is  authorised  to  recover  the  funds,  which  involves  granting  a 
discharge  or  assignation  in  lieu  of  a  discharge,  although  he  is  debarred 
from  carrying  on  the  administration  of  the  estate  of  the  first  testator.* 
On  the  other  hand  the  executor  (\vhether  nominate  or  dative)  of  an 
executor-dative  has  no  standing  at  all,^  contrary  to  what  was  previously 
understood  to  be  the  law. 

Trustees. — Contrary  to  what  wos  stated  in  the  first  edition  of  this 
work,  it  has  been  decided  that  when  a  bond  is  held  by  say  three 
trustees,  of  whom  A.  and  B.  have  a  completed  title  by  infeftment,  and 
C.  is  a  subsequently  assumed  trustee  without  infeftment,  a  discharge 
signed  by  A.  and  C.  only  is  suEBcient.^ 

'  Keilh'i  e.b.,  Petr.,  1898,  80  S.  L.  R.  621.  '  Sec.  7. 

*  Hare,  Petr.,  1889,  17  E.  106.  •  Maerae,  etc  v.  Ortgory,  etc,   1903,  11 

'  as  ft  84  Vict  0.  65.  S.  L.  T.  No.  66. 
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Trustees  i?i  xeq^aedration  giant  the  discharge  in  their  own  name, 
with  consent  of  the  commisaioners.  They  require  to  complete  no 
title.i 

Trustees  in  Oesm. — Aa  to  whether  the  decree  of  eessio  by  itself  alons 
is  a  warrant  for  a  notarial  inatrmnent  without  a  disposition  omnium 
bonoruvt,  BOB  p.  570.  The  expense  of  a  disposition  and  notarial  instru- 
ment may  be  obviated  by  the  concurrence  of  the  debtor  under  the 
eessio,  i.e.  the  heritable  creditor. 
Zit[uidaiors.-~See  pp.  382,  572. 

Factors,  CommissUmers,  and  Attormys. — A  clear  power  to  uplift 
capital  sums  and  investments  will  clearly  entitle  the  attorney  to  dis- 
charge (or  assign)  a  heritable  security,  the  security  being  purely  an- 
cillary to  the  debt. 

Stamp  Dtiiy  on  Partial  Disc/large. — Any  partial  discharge,  no  matter 
how  large  or  how  small  may  be  the  bonds,  or  the  payment  on  account, 
is  strictly  chargeable  with  a  fixed  duty  of  lOs.     But  when  the  original 
sum  in  the  bond  is  under  £2000,  any  partial  disohai^e  is  allowed  to  pass 
with  the  stamp  which  would  be  sufficient  on  a  total  discharge.' 
Examples. — Bond  £5000,  partial  discharge  for  £500,  stamp  10s. 
Bond  £5000,  partial  dischaige  for  £4000,  stamp  10a. 
Bond  £2000,  any  partial  discharge,  stamp  lOs. 
Bond  £1000,  any  partial  dischai^  5a 
Bond  £100,  any  partial  discharge  6d. 

Final  Discharge, — In  no  case  is  any  credit  given  tor  stamps  paid  on 
partial  dischargea  The  final  discbarge  must  always  be  stamped  with 
fid.  per  cent,  on  the  total  original  amount  of  the  debt. 

If,  when  the  bond  is  finally  extinguished,  it  is  held  by  different 
creditors  to  partial  extents  respectively,  then,  if  they  concur  in  one 
deed,  it  is  plain  that  the  one  stamp  duty  only  is  payable,  namely  fid.  per 
ceiit.  on  the  total  original  amount  of  the  bond,  without  credit  for  stamps 
on  partial  dischargee,  and  without  any  increase  for  fractions  which 
may  occur  in  the  different  creditors'  holdings. 

It,  on  the  other  hand,  each  partial  creditor  gives  a  separate  dis- 
charge, one  ot  the  deeds  should  be  stamped  as  last  mentioned,  and  the 
others  should  each  bear  10a,  imless  the  total  original  amount  of  the 
loan  was  under  £2000,  in  which  case  each  of  the  deeds  should  bear  fid. 
per  ceni.  of  the  total  original  debt. 
Examples. 

Bond  for  £30,000 ;  already  partially  discharged  to  extent  of  £10,000 ; 
balance  of  £20,000  held  by  A.  and  B.,  £10,000  each.  They  grant 
separate  dischargea:  one  should  bear  £7,  10s.  (6d.^jer  ceid.  on  £30,000) 
and  the  other  lOa. 

Bond  tor  £1000 ;  already  partially  discharged  to  extent  of  £500 ; 

'  Bankruptcy  Act,  b.  105.  iPEimmu'a  Trs.  v.  Inl.  Btv.,  1895,  23  B. 

»  Stamp    iot,   1S91   (Mortgage   No.   b) ;      232. 
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balance  of  £500  held  by  A.  and  B.,  £250  each.  Separate  dischai^es; 
each  should  be  5s.,  being  6d.  per  cctU.  on  £1000. 

The  law  and  practice  on  these  points  are  the  same  in  the  case  of 
deeds  ot  restriction,  and  the  incorporating  of  a  deed  of  restriction  with 
a  partial  dischai^  does  not  increase  the  stamp. 

DISCHARGE  IN  SIMPLEST  FORM 
I,  A.,  in  consideration  of  the  sum  of  jCIOOO  now  paid  to  me  by  B.,  do 
hereby  discharge  a  bond  and  dispoeition  in  security,  dated  tBe  , 

and  recorded  in  the  division  of  the  general  register  of  sasines  for  the  oounty 
of  on  the  ,  both  days  of  ,  for  the  sum  of 

£1000  granted  by  the  said  B.  in  my  favour,  and  all  intereet  due  thereon : 
And  I  declare  to  be  redeemed  and  disburdened  thereof,  and  of  the  infeftment 
following  thereon.  All  and  Whole  that  tenement  forming  Nos.  1  to  5  inclusive 
of   King   Street  [name  tovm]  in  the  county  of  ,  with  the  aoJum, 

ground  attached,  and  pertinents,  all  as  speoified  and  described  in  the  said 
bond  and  disposition  in  security,  dated  and  recorded  as  aforesaid. — In  witness 
whereof. 

DISCHARGE  ON  PAYMENT  BY  INSTALMENTS 
1,  A.,  in  consideration  of  the  sum  of  £1000  pcud  to  me  in  four  instalments 
of  £250  each,  at  the  term  of  Whitsunday  in  each  of  the  years  19     ,19     , 
19     ,  and  19    ,  the  last  of  the  said  instalments  being  paid  to  me  on  the 
delivery  ot  these  presenta,  do  hereby  discharge,  etc. 
Or, 
We,  the  X.  Building  Society,  incoTporated  under  the  Building  Sactetiea 
Act,  1874,  and  having  our  chief  office  at  ,  in  consideration  of  the 

sum  of  £1000  paid  to  us  in  fortnightly  instalments  over  a  course  of  years, 
do  hereby,  etc. 

PARTIAL  DISCHARGE 
I,  A.,  in  consideration  of  the  sum  of  £500  now  paid  to  me  by  B.,  do 
hereby  discharge  (but  only  to  the  extent  after  specified)  a  bond  and  disposi- 
tion in  security,  dated  ,  and  recorded  in  the  division  of  the  general 
register  of  sasines  for  the  coimty  of  ,  on  ,  for  the  sum  of 
£1000  granted  by  the  said  B.  in  my  favour :  But  that  only  to  the  extent  of 
the  principal  sum  of  £500  now  paid  to  nie  as  aforesaid,  and  interest  and 
penalties  corresponding  thereto  :  And  I  declare  to  be  redeemed  and  disburdened 
of  the  said  bond  and  disposition  in  security,  and  of  the  infeftment  following 
thereon,  but  only  to  the  eitent  foresaid.  All  and  Whole  [as  above\ 

DISCHARGE  OF  (1)  ONE  BOND  IN  FULL,  AND  (2)  ANOTHER 
TO  A  PARTIAL  EXTENT 

I,  A.,  in  consideration  of  the  sum  of  £750  now  paid  to  me  by  B.,  do 
hereby  discharge  (first)  a  bond  and  disposition  in  security,  dated  , 

and  recorded  in  the  division  of  the  general  register  of  sasines  for  the  county 
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or  on  ,  for  the  sum  of  £500  granted  bj  the  said  B.  in  my 

f&vour,  and  all  intereet  due  thereon,  and  that  absolutely  and  to  the  full  extent 
of  the  whole  aums  therein  contained  ;  and  (second)  a  bond  and  dispotsition  in 
secuiity,  dated  ,  and  recorded  in  the  said  division  of  the  said  renter 

on  ,  for  the  sum  of  ;£500,  granted  by  the  said  B.  in  my  hvour,  but 

that  only  to  the  extent  of  the  sum  of  £250,  being  part  ot  the  said  principal 
sum  of  X500  therein  contained,  with  the  interest  of  the  eaid  sum  of  £350  and 
penalties  corresponding  thereto  :  And  I  declare  to  be  redeemed  and  disburdened 
of  the  said  first  mentioned  bond  and  disposition  in  security,  and  of  the  infeft- 
ment  following  thereon,  absolutely  as  aforesaid,  and  also  of  the  said  second 
mentioned  bond  and  disposition  in  security,  and  of  the  infetlment  following 
thereon,  but  that  only  to  the  extent  foresaid.  All  and  Whole  ,  all 

as  speci6ed  and  described  in  the  said  bonds  and  dispositions  in  security,  dated 
and  recorded  respectively  as  aforesaid. — In  witness  whereof. 

PARTIAL  DISCHARGE  AND  DEED  OF  RESTRICTION 

1,  A.,  in  consideration  of  the  sum  of  £600  now  paid  to  me  by  B.,  do 
hereby  discharge  (but  only  to  the  eitent  after  mentioned)  a  bond  and  disposi- 
tion in  security,  dated  ,  and  recorded  in  the  division  of  the  general 
register  of  sasines  for  the  county  of  on  ,  for  the  sum  of 
£1000,  granted  by  the  said  B.  in  my  favour :  But  that  only  to  the  extent  of 
the  principal  sum  of  £500  now  paid  to  me  as  aforesaid,  with  the  interest 
thereof  and  penalties  corresponding  thereto :  And  I  declare  to  be  redeemed 
and  disburdened  of  the  said  bond  and  disposition  in  security,  and  of  the 
infeftment  following  thereon,  but  only  to  the  extent  foresaid,  All  and  Whole 
that  tenement  Nob.  1,  3,  and  6  X.  Street  in  the  town  of  Y.  and  county  of  Z., 
with  the  Kolum  thereof,  ground  attached,  and  pertinents,  all  as  specified  and 
described  in  the  said  bond  and  disposition  in  security,  but  excepting  always 
that  part  of  the  said  tenement  hereinafter  absolutely  disburdened :  And 
further,  seeing  that  it  has  been  agreed  that  in  consideration  of  the  said  pay- 
ment I  should  release  that  part  of  the  said  tenement  hereinafter  described 
from  the  said  security.  Therefore  I  declare  to  be  redeemed  and  disburdened 
of  the  said  bond  and  disposition  in  security,  and  of  the  infeftment  following 
thereon,  and  that  absolutely  and  to  the  full  extent  of  the  whole  sums,  principal, 
interest,  and  penalties,  contained  in  the  said  bond  and  disposition  in  security, 
and  whole  obligations  therein  contained.  All  and  Whole  thoec  two  houses 
forming  the  uppermost  storey  of  the  said  tenement,  and  entering  from  the 
common  stair  No.  3  X.  Street  aforesaid,  together  with  [specify  briefiy  the 
common  rightu,  imdi  an  to  back  green,  etc.\ — In  witness  whereof. 

As  to  apportionment  of  feu-duty,  see  p.  589. 

DISCHARGE  OF  THREE  BONDS  HELD  BY  SAME 
CREDITOR 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.,  do 
hereby  discharge  the  following  bonds  and  dispositions  in  security  granted  by 
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the  Biud  B.  ID  my  favour,  and  all  reootded  in  the  division  of  the  general 
register  of  sasines  for  the  count;  of  ,  namely,  (first)  a  bond  and  dis- 

position in  security  for  the  sum  of  ^00,  dated  ,  and  recorded  on 

,  (second)  a  bond  and  disposition  in  security  for  the  sum  of  £260, 
dated  ,  and  recorded  on  ,  and  (third)  a  bond  and  dis- 

position in  security  for  the  sum  of  X250,  dated  /  ,  and   recorded 

on  ,  and  all  interest  due  thereon  respectively :  And  I  declare  to 

be  redeemed  and  disburdened  of  the  said  bonds  and  dispositions  in  security 
and  of  the  iafeftraents  following  thereon.  All  and  Whole  ,  all  as 

specified  and  described  in  the  said  bonds  and  dispositions  in  security,  dated 
and  recorded  as  aforesaid. — In  wituess  whereof. 
Stamp. — On  aimuio  Bum  =  Ss. 


DISCHARGE  OF  ONE  BOND  BY  SEVEBAL  PARTIAL 
CREDITORS 

We,  the  parties  following,  namely,  (first)  A.,  B.,  and  C,  the  testamentary 
trustees  of  X.,  and  (second)  D.,  E.,  and  F.,  the  marriage-contract  trustees  of  Y. 
and  Z.,  his  spouse  :  In  consideration  of  (first)  the  sum  of  £650  paid  to  us,  the 
said  A.,  B.,  and  C,  as  trustees  foresaid,  and  (secoud)  the  sum  of  £450  paid  to 
us,  the  said  D.,  K,  F.,  as  trustees  foresaid,  both  said  payments  being  made  by 
G.,  do  hereby,  but  each  for  our  respective  interests  only,  discharge  a  bond  and 
dispoBitioD  in  security,  dated  ,  and  recorded  in  the  division  of  the 

general  register  of  sasines  for  the  county  of  ,  on  ,  for 

the  sum  of  £1000  granted  by  the  said  G.  in  favour  of  us,  the  sud  A.,  B., 
and  C,  as  trustees  foresaid,  and  all  int^erest  due  thereon :  And  we,  but  each 
for  our  respective  interests  only,  declare  to  be  redeemed  and  disburdened 
thereof,  and  of  the  infeftment  following  thereon,  All  and  Whole  ,  all 

as  specified  and  described  in  the  said  bond  and  disposition  in  security,  dated 
and  recorded  as  aforesaid :  To  which  bond  and  disposition  in  security  we, 
the  said  D.,  £.,  F.,  as  trustees  foresaid,  acquired  and  have  right  to  the  extent 
of  the  sum  of  £450  of  principal,  with  corresponding  consequents,  conform  to 
assignation  granted  by  the  said  A.,  B.,  and  C,  as  trustees  foresaid,  in  our 
favour,  dated  ,  and  recorded  in  the   said  division   of  the  general 

register  of  sasines  on  . — In  witness  whereof. 

DISCHARGE  OF  SEPARATE  BONDS  BY  SEPARATE 
CREDITORS 

We,  the  parties  following,  namely,  (first)  A.  and  B.,  the  testamentary 
trustees  of  C,  hereinafter  called  "the  first  parties,"  (seoond)  D.  and  E.,  the 
testamentary  trustees  of  F.,  hereinafter  called  "the  second  parties,"  qnd 
(third)  G.  and  H.,  the  trustees  acting  under  the  contract  of  marriage  between 
L  and  K.,  hereinafter  called  "the  third  parties";  In  consideration  of  the 
following  sums  now  paid  by  L.,  namely,  (first)  to  the  first  parties  the  sum 
of  £2000,  (seoond)  to  the  second  parties  the  sum  of  £1600,  and  (third)  to 
the  third  parties  the  sum  of  £500,  do  hereby  discharge  the  following  bonds 
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and  dispuaitiouB  in  security,  all  granted  hy  the  said  L.,  and  all  recorded  at 
length  in  the  divieion  of  the  general  regiater  of  sasines  for  the  count;  of 

,  and  by  memorandum  in  the  diviBion  of  the  said  r^iater  for 
the  county  of  ,  and  all  interest  due  thereon ;  That  is  to  eay.  In 

the  first  place,  we,  the  first  parties,  do  hereby  discharge  (first)  a  bond  and 
dispo»tion  in  security,  dated  and  recorded  on  ,  for  the  sum 

of  XIOOO  in  OUT  favour,  and  (second)  a  bond  at(d  disposition  in  security, 
dated  and   recorded  on  ,  for  the  sum  of  £1000  in  our 

favour :  In  the  second  place,  we,  the  second  parties,  do  hereby  discbarge  a 
bond  and  disposition  in  security,  dated  and  recorded  on  , 

for  the  sum  of  £1000  in  our  favour:  In  ilie  third  place,  we,  the  second  and 
third  parties,  each  for  our  own  interest  only,  do  hereby  discharge  a  bond 
and  disposition  in  security,  dated  and  recorded  on  ,  for  the 

sum  of  £1000  in  favour  of  us,  the  second  parties,  to  which  we,  the  third 
parties,  acquired  and  have  right  to  the  extent  of  £500  of  principal  and 
corresponding  conaequents  aa  after  mentioned  :  And  in  the  fourth  place,  we 
all,  each  for  our  own  interest  only,  do  hereby  declare  to  be  redeemed  and 
disburdened  of  the  said  bonds  and  diapositions  in  security,  and  of  the 
iufeftments  following  thereou,  (first)  All  and  Whole  ,  and  (second) 

All  and  Whole  ,  all  as  specified  and  described  in  the  aaid  bonds 

and  dispositions  in  security,  dated  and  recorded  as  aforesaid  :  To  which  last 
mentioned  bond  and  disposition  in  security  we,  the  third  parties,  acquired 
and  have  right  to  the  extent  foresaid,  conform  to  assignation  by  the  second 
parties  in  our  favour,   dated  ,  and  recorded  at  length  in  the 

division  of  the  general  register  of  sasines  for  the  county  of  ,  and 

by  memorandum  in  the  division  of  the  said  register  for  the  county  of 

,  on  . — In  witness  whereof. 


DISCHARGE  OF  (1)  BOND  AND  DISPOSITION  IN  SECURITY, 
AND  (2)  SEPARATE  DISPOSITION  IN  SECURITY 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.,  do 
hereby  discharge  a  bond  and  disposition  in  security,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 

,  on  ,  for  the  sum  of  £1000,  granted  by  the  said  B.  in 

my  favour,  and  all  interest  due  thereon :  And  I  declare  to  be  redeemed  and 
disburdened  thereof,  and  of  the  infeftmeot  following  thereon,  All  and  Whole 

,  all  as  specified  and  described  in  the  said  bond  and  disposition 
in  security,  dated  and  recorded  as  aforesaid :  And  further,  I  declare  to  be 
redeemed  and  disburdened  of  the  security  constituted  by  a  dispo«tion  in 
further  security,  dated  ,  and  recorded  in  the  said  division  of  the 

said  r^;ister  on  ,  granted  by  the  said  B.  in  my  favour,  and  of 

the  said  bond  and  dispoaition  in  security  so  far  as  affecting  the  same,  and  of 
the  iufeftments  following  thereon  respectively,  All  and  Whole  , 

all  as  specified  and  described  in  the  said  disposition  in  further  security,  dated 
and  recorded  as  aforesaid. — In  witness  whereof. 
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DISCHARGE  OF  PERSONAL  OBLIGATION  OF  ORIGINAL 
DEBTOR,  WHERE  A  BOND  OF  CORROBORATION  HAS 
BEEN  GRANTED 

I,  A.,  considering  that  I  hold  a  bond  and  dispceition  in  eecurit;,  dated 
,  and  recorded  in  the  division  of  the  general  register,  of  sasinea  for 
the  county  of  Edinburgh  on  ,  for  the  sum  of  £1000,  granted 

by  B,  in  my  favour  over  the  bouse  known  as  Ashgrove,  Newington  Road, 
Edinburgh,  and  pertinents :  That  the  aaid  B.  has  sold  the  said  house  to  C, 
conform  to  disposition  dated  ,  and  recorded  in  the  said  division 

of  the  Baid  register  on  [X],  under  which  it  is  declared  that  the  said  C. 

takes  over  the  liability  for  the  said  debt  [Y] ;  That  the  aaid  C.  has  granted  a 
bond  of  corroboration  in  my  favour  for  the  said  aum  of  £1000  and  consequents, 
and  that  I  have  been  requested  and  have  agreed  to  grant  these  presents :  There- 
fore I  do  hereby  discbarge  the  said  B.  of  the  whole  obligations  contained  in 
the  said  bond  and  disposition  in  security  :  But  declaring  that  these  presents 
shall  nowise  hurt  or  prejudice  (Urat)  the  liability  of  the  said  C.  for  the  personal 
obligations  contained  in  the  said  bond  and  disposition  in  security,  as  trans- 
mitted against  him  under  the  said  disposition  ;  (second)  the  said  bond  of 
corroboration  ;  and  (third)  the  real  security  constituted  by  the  said  bond  and 
disposition  in  security,  or  the  powers  and  incidents  attached  thereto,  all  which 
shall  remain  in  as  full  force  and  effect  as  if  these  presents  had  not  been 
granted. — In  witness  whereof. 


DISCHARGE  OF  PERSONAL  OBLIGATION  OF  ORIGINAL 
DEBTOR,  WHERE  THE  NEW  PROPRIETOR  HAS  MERELY 
TAKEN  OVER  THE  DEBT  IN  THE  DISPOSITION 

I,  A.  [at  in  preniout  form,  to  X],  which  disposition  is  signed  also  by  the 
said  C,  and  contains  a  clause  by  which  he  becomes  directly  liable  to  me  for  the 
obligations  contained  in  the  said  bond  and  disposition  in  security,  and  that 
accordingly  I  have  been  requested  and  have  agreed  to  grant  these  presents : 
Therefore  I  do  hereby  discharge  the  said  B.  of  the  whole  obligations  contained 
in  the  said  bond  and  disposition  in  security  ;  But  declaring  that  these  presents 
shall  nowise  hurt  or  prejudice  the  liability  of  the  said  O.  for  the  said  obligations 
or  the  real  security  constituted  under  the  said  bond  and  disposition  in  security, 
or  the  powers  and  incidents  attached  thereto,  all  which  shall  remain  in  as 
fuU  force  and  effect  aa  if  these  presents  had  not  been  granted. — In  witness 
whereof. 

THE  SAME,  WITH  CONCURRENCE  OF  NEW  PROPRIETOR 

I,  A.  [as  above,  to  Y],  which  hy  his  signature  hereto  he  hereby  con- 
firms :  And  that  accordingly  I  have  been  requested  and  have  agreed  to  grant 
theee  presents :  Therefore  I,  with  consent  of  the  said  C,  testified  by  hia  signa- 
ture hereto,  do  hereby  discharge  [as  in  precedins  fonii]. — In  witness  whereof. 
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THE  SAME.  WHERE  PART  OF  DEBT  IS  REPAID 

I,  A.,  coDudering  that  I  hold  a  bond  and  diapoeitioa  in  security,  dated 
,  and  recorded  in  the  division  of  the  general  register  of  sasines  for 
the  county  of  Perth  on  ,  for  the  aum  of  £1000  granted  by  B.  in 

my  favour  over  the  main-door  house  10  X.  Street  in  the  city  and  county  of 
Perth,  and  pertiuente :  That  the  said  B.  baa  sold  the  said  house  to  C,  conform 
to  dispoaitiou  dated  ,  and  recorded  in  the  said  division  of  the  said 

register  on  [or  intended  to  be  recorded  iu  the  said  divi^on  of  the  said 

register  of  even  date  with  the  recording  of  these  presents],  under  which  it  is 
declared  that  the  Baid,C.  takes  over  the  liability  for  the  said  debt,  but  only  to  the 
extent  of  £750  of  principal,  with  corresponding  interest  and  other  coaaequents : 
That  the  said  G.  has  granted  a  bond  of  corroboration  in  my  favour  to  the  extent 
foresaid  ;  That  the  said  B.  has  paid  to  me  the  sum  of  £250,  being  the  balance 
of  the  said  principal  sum  of  £1000 :  And  that  under  these  circumstances  I 
have  been  requested  not  only  to  discharge  the  said  bond  and  disposition  in 
security  to  the  extent  of  tlie  said  sum  of  £250  and  oonsequents,  but  also  to 
discharge  the  liability  of  the  said  6.  for  the  sum  of  £750  still  remaining  due 
and  consequents,  and  that  I  have  t^reed  to  do  so :  Therefore,  m  thefirtt  place, 
I  do  hereby  discharge  the  said  bond  and  disposition  in  security,  but  only  to 
the  extent  of  the  said  sum  of  £250  of  principal,  with  interest  thereof  and 
penalties  corresponding  thereto :  And  I  declare  to  be  redeemed  and  disburdened 
thereof  and  of  the  infeftment  following  thereon,  but  only  to  the  extent  of  the 
said  sum  of  £250,  with  relative  interest  and  penalties.  All  and  Whole  , 

all  as  specified  and  described  in  the  said  bond  and  disposition  in  security,  dated 
and  recorded  as  aforesaid :  Atid,  in  the  eeamil  place,  I  do  hereby  discbai^e  the 
said  B.  of  the  whole  obligations  contained  in  the  said  bond  and  disposition  in 
security :  But  declaring  that  these  presents  shall  nowise  hurt  or  prejudice 
(first)  the  liability  of  the  said  C.  for  the  personal  obligations  contained  in  the 
said  bond  and  disposition  in  security  as  transmitted  against  bira  under  the 
said  disposition,  but  that  only  to  the  extent  of  the  principal  sum  of  £750  re- 
maining due  as  aforesaid,  interest  thereof,  penalties  corresponding  thereto, 
premiums  of  fire  insurance,  and  expenses,  (second)  the  said  bond  of  corrobora- 
tion, and  (third)  the  real  security  constituted  by  tbc  said  bond  and  disposition 
iu  security,  and  the  powers  and  incidents  attached  thereto,  all  which  shall 
remain  iu  as  full  force  and  effect  as  if  those  presents  had  not  been  granted,  but 
only  to  the  extent  last  aforesaid. — In  witness  whereof. 

DISCHARGE  OF  (I)  BOND  AND  DISPOSITION  IN  SECURITY, 
(2)  CORROBORATIVE  OBLIGATION,  AND  (3)  BOND  OF 
CORROBORATION. 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  p«ud  to  me  by  C,  do  hereby 

discharge  (first)  a  bond  and  disposition  in  security,  dated  ,  aod 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 

on  ,  for  the  sum  of  £  ,  granted  by  B.  in  my  favour, 

and  all  interest  due  thereon ;  (second)  the  liability  for  the  said  debt  undertaken 
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by  the  said  C,  coDform  to  dispoeition  bj  the  said  R  in  his  favour,  dated 
,  and  recorded  in  the  said  division  of  the  aaid  register  on  ; 

and  (third)  a  bond  of  corroboration,  dated  ,  for  the  said  sum  of 

£1000  granted  by  the  said  G.  in  my  favour,  and  all  interest  due  thereon  :  And 
I  declare  to  be  redeemed  and  disburdened  of  the  said  bond  and  disposition  in 
security,  and  of  the  infeftment  following  thereon,  and  of  the  security  for  the 
said  debt  in  any  manner  of  way,  All  and  Whole  ,  all  aa  specified  and 

described  in  the  said  bond  and  dispoBition  in  security,  dated  and  recorded  as 
aforesaid. — In  witness  whereof. 

DISCHABGE  OB'  SECURITY  OVER  (l)  HERITAGE,  AND 
(2)  LIFE  POLICIES 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.,  do 
hereby  dischai^  a  bond  and  disposition  and  assignation  in  security,  dated 
,  and  recorded  in  the  division  of  the  general  register  of  sasinea  for 
the  county  of  on  ,  for  the  sum  of  £1000,  granted  by  the 

said  B.  iu  my  fovour,  and  all  interest  due  thereon,  and  all  obligations  therein 
contained :  And  I  declare  to  be  redeemed  and  disburdened  thereof,  and  of  the 
infeftment  following  thereon.  All  and  Whole  ,  all  as  specified  and 

described  in  the  said  bond  and  disposition  and  assignation  in  security,  dated 
and  recorded  as  aforesaid :  And  I  re-assign  to  the  said  B.,  and  his  executors  and 
assignees,  the  policy  of  assurance  granted  by  the  X.  Insurance  Company  in  bis 
favour  on  his  own  life  for  the  sum  of  £500,  No.  ,  and  dated  , 

-which  policy  was  assigned  by  the  said  B.  to  me  in  security  in  the  said  bond 
and  disposition  and  assignation  in  security  :  And  further,  seeing  that  the  other 
policy  of  assurance  hereinafter  assigned  was  effected  in  my  favour  in  connec- 
tion with  the  arrangements  for  the  said  loan,  and  that  now  that  the  aaid  loan 
has  been  repaid,  it  is  incumbent  on  me  to  assign  the  said  policy  to  the  said 
B. :  Therefore  I  do  hereby  assign  to  the  said  B.  and  his  foresaids  the  policy 
of  assurance  granted  by  the  said  X,  Insurance  Company  in  my  favour  on  the 
life  of  the  aaid  B.  for  the  sum  of  £500,  No.  ,  and  dated  : 

Together  with  all  bonus  additions  (if  any)  accrued  and  which  may  accrue  on 
the  said  two  policies,  and  the  whole  benefits  thereof,  preaent  and  future :  And 
I  warrant  the  foregoing  assignations  from  my  own  facts  and  deeds  only. — In 
witness  whereof. 

DISCHARGE  OF  A  SUB-SECURITY  OVER  A  HERITABLE 
SFXIURITY 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.,  do 
hereby  discharge  a  bond  and   assignation   in  security,    dated  ,  and 

recorded  iu  the  division  of  the  general  register  of  sasines  for  the  county  of 
on  ,  for  the  sum  of  £1000,  granted  by  the  said  B.  in  my 

favour,  and  all  interest  due  thereon :  And  I  declare  to  be  redeemed  and  dis- 
burdened of  the  aaid  bond  and  assignation  in  security,  and  of  the  infeftment 
following  thereon,  and  I  hereby  re-assign  and  re-dispone  to  the  said  B.,  and  his 
exeoutora  and  asaigneea  whomsoever,  a  bond  and  disposition  in  security,  dated 
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,  and  recorded  as  after  mentioned,  for  the  sum  of  £1200,  granted 
hy  X.  in  farour  of  the  said  B.,  and  all  latereet  due  thereon  :  and  also  All  and 
Whole  [desert  or  refer  to  tlie  }ir<yperty  cordained  in  ikig  last  mentioned  bond], 
all  as  specified  and  described  in  the  said  last  mentioned  bond  and  disposition 
in  security,  recorded  in  the  division  of  the  general  register  of  saeines  for  the 
county  of  on  ,  and  in  the  said  bond  and  assignation  in 

security  dated  and  recorded  as  aforesaid. — In  witness  whereof. 

DISCHARGE  OF  PRINCIPAL  AND  SUB-SECURITY 
IN  ONE  DEED 

We,  the  parties  following,  namely,  (first)  A.,  and  (second)  B.,  considering 
that  I,  A.,  hold  a  bond  and  disposition  in  security,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 
on  ,  for  the  sum  of  £1000,  granted  by  C.  in  my  favour: 

That  I  the  said  A.  granted  a  bond  and  assignation  in  security  in  favour  of  me 
the  said  B.  for  the  sum  of  £500,  dated  ,  and  recorded  in  the  said  diviuou 

o[  the  s»d  register  on  ,  by  which  the  said  bond  and  disposition 

in  security  for  £1000  was  assigned  to  me  the  said  B.  in  security  o[  the  said 
sum  of  £500  and  consequents :  That  it  has  now  been  arranged  that  both 
loans  are  to  be  repaid,  and  that  the  said  C.  shall  pay  the  said  sum  of  £1000 
in  two  sums  of  £600  each,  the  one  to  be  paid  to  me  the  said  A.,  and  the  other 
to  be  paid  to  me  the  said  B ,  and  that  the  said  C.  has  paid  these  sums  ac- 
cordingly :  Therefore,  in  the  first  place,  I  the  said  A,  do  hereby  discharge  the 
said  bond  and  disposition  in  security  granted  by  the  said  C.  in  my  favour,  and 
all  interest  due  thereon  :  In  the  second  place,  I  the  said  B.  do  hereby  discharge 
the  said  bond  and  assignation  in  security  granted  by  the  said  A.  in  my  favour, 
and  all  interest  due  thereon :  Aitd,  in  the  third  place,  we  both,  for  our  re- 
spective rights  and  interests,  declare  to  be  redeemed  and  disburdened  of  the 
said  bond  and  disposition  in  security  and  bond  and  assignation  in  security, 
and  of  the  infeftmenta  followii^  thereon.  All  and  Whole  ,  all  as 

specified  and  described  in  the  said  bond  and  disposition  in  security  and  bond 
and  assignation  in  security,  respectively  dated  and  recorded  as  aforesaid. — In 
witness  whereof. 

DISCHARGE  OF  PERSONAL  OBLIGATION  OF  ONE  OF  TWO 
OBLIGANTS,  WITH  CONSENT  OF  THE  OTHER 

1,  A.,  considering  that  I  hold  a  bond  and  disposition  in  security  for  the 
sum  of  £1000  granted  by  B.  and  C,  jointly  and  severally,  in  my  favour,  dated 
,  and  recorded  in  the  division  of  the  general  register  of  sasines 
for  the  county  of  on  ,  and  that  the  said  B.  has  requested 

me  to  discharge  him  of  his  personal  obligations  therein  contained,  which,  with 
consent  of  the  said  C,  1  have  agreed  to  do  :  Therefore,  with  consent  of  the  said 
C,  testified  by  his  signature  hereto,  I  hereby  discharge  the  said  B.  of  the 
whole  obligations  contained  in  the  said  bond  and  disposition  in  security  :  But 
declaring  that  these  presents  shall  nowise  hurt  or  prejudice  the  liability  of  the 
said  C.  for  the  said  sum  of  £1000,  and  whole  other  obligations  contained  in 
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the  said  bond  and  diapoeition  in  eeourity,  or  the  real  aecurity  thereby  oon- 
atituted,  all  of  which  shall  remain  in  as  full  force  and  effect  as  if  these  presents 
had  not  beea  granted. — In  witness  whereof. 

C.'s  consent  and  clear  evidence  of  it  are  essential. 

Even  with  C.'s  consent  it  cannot  be  done  unless  the  obligation  of  B. 
and  C.  in  the  bond  is  joint  and  several. 

In  B.'s  interest  the  deed  ought  to  be  recorded. 

DISCHARGE  BY  DEBTOR,  WHO  IS  NOW  ALSO  CREDITOR, 
IN  ORDER  TO  CLEAR  THE  RECORD 

I,  A.,  considering  that  I  am  infeft  in  (first)  the  lands  of  X.  in  the  county 
of  as  absolute  proprietor  thereof,  and  (second)  the  bond  and  dis- 

position in  security  over  the  said  lands  hereinafter  specified  :  That  under 

these  circumstances  the  said  bond  and  disposition  in  security  has  been  extin- 
guished an^uaione,  but  that  in  order  formally  to  clear  the  records  I  have 
resolved  to  execute  these  presents :  Therefore  I  do  hereby  discharge  [as  on 
p.  699]. 

If  there  is  any  right  of  partial  relief  or  contribution  available  to  A., 
which  may  be  the  case,  t.ff.,  if  he  has  succeeded  to  the  estate,  and  the  bond 
embraces  also  another  estate  to  which  he  has  not  succeeded,  he  will  of  course 
exhaust  that  right  be/ore  he  discharges  the  security. 

DISCHARGE  OF  A  SECURITY  OVER  A  RECORDED  LEASE 

I,  A.,  in  consideration  of  the  sum  of  £  now  paid  to  me  by  B., 

discharge   a  bond  and  assignation  in  security  for  the  sum  of  £  , 

granted  by  the  said  B.  in  my  favour,  and  which  is  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 
on  [and  my  title  to  which  is  au  assignation  granted 

by   X.  in  my  favour,  dated  ,  and  recorded  in  the  said  register  on 

}:  And    I  declare   to   be  redeemed  and  disburdened  thereof  a  lease 
granted  by  Y.  of  All  and  Whole,  in  the  parish  of  and 

county  of  ,  which  lease  is  dated  and  recorded  in  the 

said  register  on  . — In  witness  whereof. 
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Capacitibs  and  Powers 

Pupils. — The  powers  of  tutors  wefe  formerly  very  limited,  but  since 
1884'  they  are  entitled  to  exercise  the  same  powers  as  trustees,  as 
stated  below.  This  includes  the  father  as  administrator-in-law  and 
guardians  under  the  1886  Act.' 

Minora. — Even  with  the  consent  of  curators  there  is  the  possibility 
of  challenge  within  the  quadriennium  utile  on  proof  of  damage.  Tb.« 
Court  will  not  give  special  power.*  Curators  and  curators  bonis  are 
within  8.  2  of  the  1884  Trust  Act.^ 

Married  Women. — See  p.  294.  When  the  jus  mariii  and  right 
of  administration  are  both  in  force  the  husband  may,  without  his  wife's 
consent,  grant  a  lease  for  the  period  of  his  administration,  which,  how- 
ever, it  will  be  noted,  is  not  necessarily  co-extensive  with  the  joint  lives 
of  the  spouses,  e.g.  divorce. 

Trustees. — (1)  Lessors. — The  Trusts  Act.  1867,  gives  (s.  2)  implied 
power,  if  not  at  variance  with  the  terms  or  purposes  of  the  trust,  "  to 
grant  leases  of  the  heritable  estate  of  a  duration  not  exceeding  twenty- 
one  years  for  agricultural  lands  and  thirty-one  years  for  minerals." 
Special  power  may  be  obtained  from  the  Court  or  the  beneficiaries 
(s.  ^),  with  the  like  qualification,  "  to  grant  long  leases  of  the  heritable 
estate  or  any  part  of  it."     As  to  EngUsh  trustees,  see  the  case  cited." 

(2)  Letsees. — The  first  point  will  be  whether  the  trustees  have  any 
power  to  take  a  lease.  If  they  are  to  do  bo,  they  should,  if  allowed  by 
the  landlord,  expressly  negative  the  idea  of  personal  liability  by  con- 
tracting in  the  lease  "as  trustees  only,  and  not  personally  or  in- 
dividually," 

Burghs. — See  p.  295. 

Heirs  of  Entail  in  Possession. — (1)  All  the  express  powers 

1  Bfcorded  \taan  are  dealt  ntth   on  pp.  '  WaUaet  v.  W.,  S  March,  1S17,  F.  C 

S&1-3SS.  '  PotitKfn't  cb.,  ISaO,  17  R.  303. 

s  Tniats  Act,  1884,  8.  2.  •  Ptnder'a  Tn.,  1908,  6  F.  604. 

■  GuftTdiannhip  of  Infanta  Act,  1888,  s.  12. 
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of  leasing,  if  any,  contained  in  the  deed  of  entail  will  be  available 
accordii^  to  their  terms.  But  even  if  the  entail  should  prohibit  the 
granting  of  a  lease  at  a  lower  rent  than  is  payable  under  the  expiring 
tenancy,  the  rent  may  be  reduced  by  the  heir  in  possession  at  his 
own  hand,  provided  the  new  rent  be  fair,  without  giaseum  or  other 
consideration.^ 

(2)  Without  any  Consent  or  Judicial  Avihority. — Tlit  Roaebery  Aet, 
1836.*  The  terms  and  conditions  are:  thirty-one  years  for  minerals, 
twenty-one  years  in  all  other  cases.  Fair  rent  at  the  period  of  letting 
must  be  obtained.  Ko  grassum.  The  home-farm,  mansion-house,  offices, 
garden,  lawn,  park,  and  policies  not  to  be  let  beyond  the  life  of  the  heir. 
The  Act  does  not  apply  to  trout  fiahii^.^  It  does  apply  to  salmon 
lishings,  but  if  trout  be  included  with  salmon  in  one  lease,  apparently 
the  lease  must  be  reduced  in  toto.^  Qwcre  as  to  the  effect  of  trout 
fishing  being  included  in  a  farm  lease. 

(3)  For  all  other  cases,  see  Feus  (p,  200),  the  conditions  for  feuing  and 
leasing  being  generally  the  same.  But  all  applications  under  the  Ikitail 
Acts  for  authority  to  lease  may  be  made  in  the  Sheriff  Court. 

If  there  be  a  current  lease  for  not  less  than  seven  years,  the  heir  in 
possession  may  during  the  last  two  years  of  the  lease  grant  a  new  lease 
(to  the  same  tenant  ?)  to  commence  at  the  expiration  of  the  current  lease, 
and  the  new  lease  is  valid  though  the  heir  should  die  before  it 
commences.*  Except  under  this  authority  the  rule  is  that  the  entry 
must  be  immediate.^ 

Li&renter. — Can  let  for  his  lifetime  only,  but  the  tenant  is  entitled 
to  remain  till  the  Whitsunday  next  after  the  lessor's  death. 

Heritable  Oreditor  in  Poseessloii.— See  p.  510. 

Constitution 

The  rule  is  that  there  must  be  probative  writing  with  these 
qualifications : 

1.  Verbal  leases  not  exceeding  one  year  are  valid.  As  to  longer 
verbal  leases,  it  appears  that  if  possession  has  not  followed  they  are  not 
good  for  even  one  year,  hut  that  if  there  he  possession  they  bind  for  one 
year  only* 

2.  A  verbal  agreement  for  more  than  a  year  followed  by  rei  inierventus 
is  sufficient.  But  the  verbal  agreement  must  be  established  by 
writ  or  oath  or  judicial  admission,  and  the  acta  setting  up  r«i  inierventus 
must  be  irreconcilable  with  a  one  year's  lease,  e.g.  mere  possession  is 
insufficient.^ 

'  Entail  Act,  1882,  s.  8.  •  Xerr  v.   Redhead,  1794,  3  Patoo  SOS, 

»  8  t  7  Will.  IV.  0.  43.  QuoUd  in  E.  qf  Oallowag  v.  D.  qf  Bedferd, 

'  £    OaUoway  v.  D.   of  Btdford,  ISOS,  1902,  4  F.  851. 
4  F.  351.  *  Cases  in  Hankine,  Leatet,  105. 

'  Entail  Act,  1882,  a.  9.  ^  Fowlie  v.  M'Lean,  1868,  i  M.  264. 
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3.  An  improbative  lease  followed  by  rei  iniervvnius  or  poaseBsioa  is 
sufficient.' 

BuL  Right 

Tho  above  relates  to  questions  between  the  parties  to  the  lease  and 
their  heirs  or  other  representatives.  But  more  is  required  to  give  a 
right  which  shall  be  eSectual  against  singular  successors  of  the  granter. 
The  tenant's  security  is  founded  on  the  Act  1449,  c.  18,  which  does  not 
apply  to  leases  of  shootings  ^  or  trout  fishings,'  or  perhaps  land  to  be  used 
for  sportii^  purposes,  i.e.  exclusive  use  as  in  the  case  of  a  deer  forest.* 
The  requirements  of  the  Act  are : — 

1.  Oranter's  In/e/iment,^  but  accretion  will  operate  on  his  subsequent 
inteftment  or  that  of  his  heir  if  there  be  no  impediment 

2.  Probative  Writing. — But  even  gainst  a  singular  successor 
possession  and  rei  iiUercentvs  will  set  up  a  verbal  t^reement,*  and  posses- 
sion alone  will  set  up  an  improbative  written  lease.'  Here  also,  of 
course,  the  verbal  agreement  must  be  proved  by  writ  or  oath.  If  the 
lease  do  not  exceed  one  year  it  may  be  proved  even  against  a  singular 
successor  by  parola" 

3.  Possession. — But  as  to  recording  as  equivalent  to  possession  in 
certain  cases,  see  p.  354.  The  possession  must  be  after  the  date  of  the 
lease,  and  after  the  term  of  entry  thereunder. 

4.  A  Definite  Isk. — The  period  need  not  be  certain,  e^.  it  may  be 
for  a  life  or  for  lives.  But  it  must  not  amount  to  a  perpetuity,  e^. 
nineteen  years,  with  an  obligation  to  renew  for  the  same  period,  and  so 
on  ad  infinitwm,  though  in  that  case  the  first  nineteen  years  will  be 
effectual.  Whether  there  is  any  limit,  e.g.  whether  one  thousand 
years  would  be  good,  is  not  settled,  and  is  now  of  less  importance  in 
view  of  the  R^istration  of  Leases  Act,  1857. 

5.  Sent,  which  must  not  be  illusory.  Even  in  a  question  with  the 
heir  of  the  granter,  it  would  appear  that  there  must  be  a  rent  of  some 
kind ;  and,  on  the  other  hand,  the  plea  of  illusory  is  not  available  even 
to  a  singular  successor  in  the  case  of  roistered  leases. 

Emtby 
If  parties  enter  into  a.  contract  for  a  lease  complete  in  all  its  details,  but 
without  any  statement  of  the  commencement  of  the  lease,  the  necessary 
reading  of  that  contract  is,  that  it  is  a  lease  from  the  time  at  which  it  ia 
made,  subject,  of  course,  in  the  case  of  an  agricultural  lease,  to  those 
Bjiecialties  which  the  sequence  of  cultivation  of  an  amble  subject  makes 
necessat?,  nnd  which,  of  course,  affect  both  entry  and  ish.^ 


'  Buchanan    v.     Harris    ami    SheMm, 

*  BUchU  V.   Scott,    189S,   1   F.    72B, 

1900,  2  F.  98G. 

p.  738. 

>  Birkbtck  t.  Ban,  13SG,  4  H.  272. 

•  (?»*«  T.  Adawt,  1876,  S  R.  14*. 

F.  8B1. 

*  /Wrf.,L.  0.  fttp.  857. 

Fift  Coal  Co.,  1888,  2  F.  182. 
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Transmibsion  inttr  vvoot — Assignation  and  Sub-leiting 
Implied  Power. — Powers  of  asaigning  and  sub-letting  are  implied 
in  the  following  cases : — 

1.  Leases  ot  extraordinary  duration,  e.g. 

(1)  thirty-seven  years,  and  probably  anything  over  twenty-one; 

(2)  leasee  for  life; 

(3)  or  for  the  lessee's  term  of  office. 

2.  Leases  of  urban  subjects  {i.e.  buildings  as  the  principal  subject, 
whether  in  town  or  country),  apparently  though  for  only  a  year  or 
lesa' 

Implied  Mcdmimi. — In  all  other  eases  these  powers  are  impliedly 
excluded ;  but  in  the  case  of  assignation,  this  extends  to  exclude  only 
voluntary  assignees,  and  not  judicial  assignees'  e.g.  adjudgers  and 
trustees  in  sequestration,  or  yMtwi-judicial  e.ff.  trustees  under  trust 
deeds  and  managers  tor  creditors. 

Exptess  clauses  are  inserted  for  the  purpose  of  conferring  powers 
of  assigning  and  sub-Iettii^  where  they  would  not  be  implied,  or  of 
excluding  them  where  they  would  be  implied.  Regarding  these  clauses 
it  is  enough  to  note  (1)  that  the  grant  or  exclusion  of  either  power 
does  not  give  or  exclude  the  other,'  and  (2)  that  the  exclusion  of 
"assignees"  simply  is  sufficient  to  exclude  not  only  voluntary,  but  also 
judicial  and  ^uost-judicial  assignees.*  If  the  clause  should  exclude  the 
powers  "  except  with,"  or  confer  them  "  but  only  with,"  the  landlord's 
consent,  the  giving  or  withholding  of  consent  is  in  his  absolute  discre- 
tion without  reason  ass^ned." 

Bemlt  of  Assignation. — On  an  assignation  being  validly  granted,  or 
being  assented  to  by  the  landlord,  then  (subject  to  the  conditions,  if  any, 
of  the  power  or  assent)  the  results  are ;  (1)  that  the  assignor  is  free  from 
liability  tor  rent  and  other  prestations  except  for  the  period  to  the 
assignee's  entry  ^;  and  (2)  that  the  ass^nee  is  liable  for  the  past  as  well 
as  the  future.'   . 

Eesidt  of  Sub-lease. — A  sub-lease  (properly  so  called),  whether 
granted  in  virtue  ot  express  or  implied  power  or  granted  ultra  vires, 
has  no  effect  on  the  personal  liabilities,  that  is  to  say,  neither  is  the 
principal  tenant  freed  nor  is  the  sub-tenant  personally  liable  to  the 
over-landlord.  As  to  hypothec  it  is  different :  the  security  and  remedy 
of  the  over-landlord  extend  to  the  goods  of  the  sub-tenant  to  the 
extent  followii^ : 

1.  If  Sub-lease  ultra  vires, — The  over-landlord's  hypothec  extends 

■  Bell,  Prin.,  1274.  *  Elphinatoiu  t.  Miyniland,  eU.,  Co.,  1880, 

'  Sl«i,  ii.  B.  26.  18  E.  (H.  L.)  98. 

>  Coses  in  B«nkine,  £<iu«,  158,  1S2.  '  M'GTegor  t.   MaeLttaCt   Tr.,  IS&O,  13 
'  1  Bell,  Cam.,  11.  D.  BO. 

>  M.  <^  Brtadalbane  -r.  IFkiUhaad,  18BS, 
21  B.  1SS. 
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to  secure  the  principal  rent,'  even  though  the  sub-tenant  may  have 
paid  his  own  rent  to  his  own  immediate  landlord.* 

2.  IJ  Sub-lease  intra  vires  or  assented  to. — The  over-iandlord's 
hypothec  extends  to  secure  only  the  sub-rent  or  principal  rent  (which- 
ever is  the  less),  and  only  if  the  sub-rent  has  not  been  paid  to  the 
principal  tenant,'  or  (it  appears)  if  it  has  been  paid  before  the  term  of 
payment. 

Mortis  causa  Tbanshissioh 

'Within  the  operation  of  the  Agricultural  Holdings  Acts  and  the 
Crofters'  Holdings  Act,  the  lessee  has  a  qualified  power  of  bequest,  for 
the  terms  and  machinery  of  which  reference  is  made  to  the  Acta.  It 
is  enough  to  add  that  neither  under  these  Acts  nor  in  any  other  case  is 
the  heir-at-law  entitled  to  challenge  a  deed  or  bequest  excluding  him 
from  the  succession,  on  the  ground  of  want  of  power  on  the  part  of 
the  testator,  that  objection  being  personal  to  the  landlord.* 

Notice  of  Termination 
The  following  statutory  provisions  are  in  point : — 

1.  Where  the  Agricultural  Holdings  Act  1883  applies  (s.  28); 
Notwithstanding  the  expiration  of  the  stipulattid  endurance  of  any  lease, 

the  tenancy  shall  not  come  to  an  end  unless  written  notice  has  been  given  by 
either  party  to  the  other  of  biB  intention  to  bring  the  tenancy  to  an  end — 

(a)  In  the  case  of  leases  for  three  years  and  upwards,  not  less  than  one 
year  nor  more  than  two  years  before  the  termination  of  the  lease. 

(fr)  In  the  case  of  leases  from  year  to  year,  or  for  any  other  period  less 
than  three  years,  not  less  than  six  months  before  the  termination  of 
the  leaaa 
Failing  such  notice  by  either  party,  the  lease  shall  be  held  to  be  renewed 
by  tacit  relocation  for  another  year,  and  thereafter  from  year  to  year. 

Professor  Rankine  expresses  the  opinion  that  leases  dated  after  the 
Act  may  make  their  own  law.'  When  there  are  two  dates  of  ish  {e.g. 
one  for  houses  and  grass,  and  another  for  the  remainder  of  the  holding), 
it  has  been  indicated  that  the  notice  must  be  in  good  time  before  the 
Jir^  of  these  dates.' 

The  notice  may  be  given  in  the  same  manner  as  under  the  Removal 
Terms  Act  next  mentioned.^ 

2.  Under  the  Eemoval  Terms  (Scotland)  Act,  1886.  The  Act 
applies  to  any 

dwelling-houBe,  shop,  or  other  building,  and  their  appurtenances  .  .  .  inolud- 

1  2  B«ll,  Com.,  31.  '  Per  Lord  Cluuicellor  id  Bladi  t.  CZoy. 

*  SUuart  T.  Slablea,  1878,  e  B.  1024.  1894,  21  R.  (H.  L.,  72).     Omtra.  OouU  v. 
'  Slant  V.  Moriaan,  178G,  Mor.  6282 ;  2      Paieram,  18SS,  Olugow  Sheriff  Ct,  12  Sh. 

bell,  Cam.,  81.  Ct.  Sep.  284. 

*  BeU,  Prm.,  1218.  ''  A.  H.  Act,  1900,  s.  S. 
'  Leatet,  480. 
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ing  ...  a  dwelling-house  or  building  let  along  with  land  for  agricultural  or 
other  purposes. 

Briefly  stated  the  enactments  are :  Apart  from  contrary  stipulation, 
entry  and  removal  are  at  noon  on  28th  May  and  28th  November,  or  on 
Monday  if  these  dates  are  Sunday.  But  notice  ot  removal  must  be 
given  forty  days  before  15th  (not  28th)  May  and  Uth  (not  28th) 
November.  It  may  be  given  by  registered  letter,  properly  addressed 
and  posted  in  time  for  delivery  on  or  prior  to  the  last  day  for  notice. 

MISSIVE  OF  LET  OF  HOUSE  OR  SHOP 

I  hereby  take  on  lease  that  house  [or  shop]  No.  Street,  , 

at  present  occupied  by  ,  and  that  from  to  :  The 

rent  shall  be  £  ,  which  I  bind  myself  to  pay  by  equal  portioos  at  the 

terms  of  ;  and  I  also  bind  myself  to  pay  all  rates,  taxes,  and  assess- 

ments,  and  expenses  of  water  supply,  lighting,  and  oleaning,  all  in  respect  of 
the  occupation  of  the  premises  [and  I  also  undertake  to  pay  my  proportion 
of  stair  gas] ;  The  premises  shall  be  kept  continuously  plenished  and  occupied, 
and  without  prejudice  thereto  they  shall  be  always  fired  and  aired  by  me : 
And,  having  inquired  into  the  condition  and  repair  of  the  premises  and 
fittings  and  sanitary  arrangements,  I  accept  the  same  as  satisfactory  in  all 
respects,  and  biud  myself  to  keep  and  leave  the  same  in  good  tenantable  and 
habitable  repair  to  the  Batisfaction  of  the  proprieter,  or  in  his  option  to  pay 
on  demand  such  a  sum  as  may  be  found  by  him  necessary  to  put  the  same 
into  such  repair' :  Any  glass  broken  from  the  outside  by  strangere  shall  be 
replaced  at  mutual  expense  :  I  agree  that  I  have  no  power  to  assign  or  sublet. 

There  ought  to  be  witnesaea. 

Signature 

Occupation 


Date 

THE  SAME,  WITH  (1)  ARRANGEMENT  FOR  CONTINUANCE. 
AND  (2)  CAUTION 

I,   A.,  after  designed,  hereby  take  on  lease  that  house  [or  shop]  No. 
Street,  ,  at  present  occupied  by  ,  and  that  from 

Whiteuuday  1904   to   Wliitauuday  190S,    and    thereafter   unless  and    until 
written  notice  shall  be  given  on  either  side,  before  the  day  of 

1905,  or  before  the  same  day  in  any  subsequent  year,  of  an  intention  to 
>  Turner's  Tri.  t.  Steel,  1900,  2  F.  3S3.  long  Up««  of  time."  Fnrtber,  there  mty,  of 
This  olauM  displace  the  landlord's  common  couru,  "  be  other  clauses  in  the  lease  to  pat 
law  oblif^tion  to  eiecat«  ordinary  lepairs  a  diRerent  meaning  on  the  words  used,"<.jr., 
and  pots  that  obligation  on  the  teoauL  But  the  claoae  aa  to  glass  in  the  above  fonn 
this  may  not  extend  to  eitraordinary  repaira  might  free  the  tenant  trota  the  coneeqnenceH 
tendered  neceaBU7b7,«.ff.,"anextr»ordiu«T7  of  third  partiea' malice  orci 
accident  or  a  ktMit  defect,  or  the  inevitable  on  the  glasa, 
deterioration  of  the  atruotnrs  owing  to  the 
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termioate  this  lease  at  the  term  of  WbitBunday  uext  after  such  notice :  The 
rent  shall  be  &  ,  which  1  bind  myBelf  to  pay  by  equal  portions  at  the 

terms  of  Martinmas  and  Whiteunday  in  each  year  [complete  at  in  premoue 
fmtn}. 

And  I,  B.,  after  designed,  bind  myself,  jointly  and  severally  with  the 
said  A.  and  his  successors,  that  all  obligations  for  rent,  and  alt  other  obliga- 
tions for  payment  or  otherwise,  incumbent  on  the  said  A.  and  his  foresaids 
under  these  presents,  or  at  common  law,  or  otherwise,  shall  be  punctually  and 
duly  fulfilled,  and  that  until  this  lease  shall  be  brought  to  an  end  after  written 
notice  as  above  provided. 

Both  parties  will  sign  as  in  the  previous  form. 

There  ought  to  be  witnesses. 

LEASE  OF  A  SHOP 

It  is  contracted  between  A.  (who  and  bis  successon  in  the  ownership  of 
the  premises  after  mentioned  are  referred  to  wherever  the  expression  "the 
landlord  "  is  used  throughout  these  presents),  on  the  one  part,  and  B.  (who 
and  his  successors  io  the  right  of  occupancy  under  this  lease  are  referred  to 
wherever  the  expression  "  the  tenant "  is  used  throughout  these  presents),  on 
the  other  part,  in  manner  following,  that  is  to  say ; 

1.  The  said  A.,  in  consideration  of  the  rent  and  other  stipulations  herein- 
after contained,  hereby  lets  to  the  said  B.,  but  always  with  and  under  the 
conditions  hereinafter  contained,  All  and  Whole  the  shop  No.  10  Bmmmond 
Street,  Edinburgh,  with  saloon  behind  and  cellarage  below,  all  as  at  present 
possessed  by  X.,  together  also  with  the  fittings  therein  so  far  as  belonging  to 
the  landlord  [of  which  an  inventory  is  annexed  and  signed  as  relative  hereto], 
and  that  for  the  period  of  years  from  the  term  of  Whitsunday  1904, 
which  is  declared  to  be  the  term  of  the  tenant's  entry. 

2.  There  are  hereby  excluded  from  this  lease,  (1)  beirs-portioners,  the 
eldest  heir-female  or  her  representative  always  succeeding  without  division  ; 
(2)  sub-tenants;  (3)  trustees  and  mant^ers  for  creditors;  and  (4)  assignees, 
whether  legal  or  conventional,  except  that  in  the  event  of  the  death  of  the 
■aid  B.  the  landlord  shall  receive  as  tenant  anyone  to  whom  the  said  B.  may 
bequeath  the  lease,  or  his  testamentary  trustees  having  a  title  thereto,  or 
anyone  to  whom  his  testamentary  trustees  having  such  title  may  assign  the 
lease,  and  that  whether  before  or  after  they  have  been  received  as  tenant,  but 
all  only  on  the  following  conditions,  which  shall  be  fulfilled  at  the  sole  expense 
of  the  tenant,  namely,  (1)  that  the  landlord  shall  be  satisfied  that  the  tenant 
so  desiring  to  be  received  has  sufficient  means,  and  is  otherwise  in  a  position 
to  carry  on  the  business  successfully,  of  which  the  landlord  shall  be  sole 
judge ;  (2)  that  the  tenant  shall  by  separate  writing  become  personally  and 
iudividually  and  jointly  and  severally  liable  for  the  rent  and  whole  other 
tenant's  obligations  for  the  remainder  of  the  lease ;  and  (3)  that  caution  or 
security  for  the  rent  and  other  obligations  as  aforeeud  shall  be  found  and 
maintcuned  to  the  satisfaction  of  the  landlord,  of  the  sufficiency  and  continued 
sufficiency  of  which  oaution  or  security  he  shall  be  the  sole  judge. 
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3.  The  premises  are  let  for  the  purpose  of  carr^iug  on  therein  a  retail 
drapery  and  general  soft  goods  busiaess,  and  the;  shall  not  be  used  m  vhole 
or  in  part  for  any  other  porpose.  No  sales  by  auction  shall  be  held  in  the 
premises.* 

4.  The  landlord  is  to  make  the  following  alterations  and  improTsments  »t 
his  own  expense,  namely,  (1)  to  recoDstruot  the  lavatory  aooommodation,  and 
(2)  to  enlarge  the  two  front  windons  and  to  insert  therein  single  sheets  of 
plate  glass.  These  alterations  and  improvements  are  to  be  executed  according 
to  plans  which  have  been  prepared  by  Y.,  architect  in  Edinburgh,  and  which 
have  been  examined  and  approved  of  by  both  parties.  The  work  will  be 
commenced  as  soon  as  possible  after  the  said  term  of  entry,  but  the  tenant  is 
to  have  no  claim  against  the  landlord  for  disturbance  to  business  or  otherwise 
in  respect  thereof.  Such  painting  and  papering  aa  may  be  necessary  in 
connection  with  these  operations  the  tenant  is  to  execute  according  to  his  own 
taste  and  at  his  own  expense. 

fi.  The  rent  shall  be  £  per  annnm,  which  rent  the  said  B.  binds 

himself,  and  his  heirs,  executors,  representatives,  and  successors  whomsoever 
(all  hereinafter  referred  to  as  "  his  foresaids  "),  all  jointly  and  severally,  with- 
out the  necessity  of  discussing  them  in  their  order,  to  pay  to  the  landlord  at 
two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions, 
banning  the  first  term's  payment  thereof  at  Martinmas  1904  for  the  half 
year  to  that  term,  with  a  fifth  part  more  of  each  term's  payment  of  liquidate 
penalty  in  case  of  failure,  aud  with  interest  on  each  term's  payment  at  the 
imte  of  five  per  cent,  per  annum  from  the  date  at  which  the  same  falls  due  till 
paid. 

6.  As  regards  insurance  the  said  B.  binds  himself  and  his  foresaids  as 
follows  : — 

(1)  To  pay  to  the  landlord  annually  any  excess  of  fire  premium  beyond 

2b.  6d.  per  eent.  ohai^;ed  by  the  Z,  Insurance  Company  on  an 
insurance  of  £.  on  buildings  and  fittings,  and  £ 

on  rent,^  on  Eiccount  of  the  nature  of  the  tenant's  business,  or  stock, 
or  mode  of  (»rryiug  on  the  business,  but  without  prejudice  to  the 
landlord's  right  to  enforce  the  tenant's  obligation  hereinbefore  con- 
tained in  article  third. 

(2)  To  pay  to  the  landlord  annually  one-half  of  an  iusurance  of  the  Bud 

plate^Iass  windows  to  the  amount  of  £  :  Both  of  these 

fire  and  plate  glass  insurances  shall  be  in  the  landlord's  name  and 
under  his  control  only. 

(3)  To  keep  the  stock  constantly  msured  with  an  insurance  company  of 

standing  to  the  extent  of  £  at  least,  and  to  exhibit  the 

policy  and  premium  receipts  to  the  landlord. 

7.  Subject  to  article  four,  the  tenant  having  inquired  into  the  condition 
and  repair  of  the  premises  and  fittings  and  sanitary  arrangements,  accepts  the 
same  as  satisfactory  in  all  respects,  and  binds  himself  and  his  foresaids  to 
keep  and   leave   the   same   in   good  tenantable  aud  businesB  condition  and 

'  This  prohibitioD  is  not  implied,    Keitk      on  ndghbouring  property  may  iibo  be  in- 
V.  Seid,  1870.  S  M.  (H.L)  110.  oraMod. 

'  It  will  b«  kept  in  view  tbftt  the  premiiun 
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repair,  to  the  landlord's  satisfaction,  ordia&ry  tear  and  wear  excepted,  or,  in 
the  option  of  the  landlord,  to  pay  on  demand  suoh  a  sum  as  may  be  found  by 
him  necesBary  to  put  the  same  into  such  condition  and  repair.  The  landlord 
will  keep  the  premises  merely  wind  and  water  tight.  All  other  repaira,  and 
all  painting,  papering,  and  cleaning,  shall  be  executed  by  the  tenant  at  his 
own  eipense.     But  the  tenant  shall  have  no  authority  to  make  alterations. 

8.  If  at  any  time  during  the  currency  of  this  lease  the  tenant  shall  have 
an  award  of  sequestration  or  cestio  pronounced  with  reference  to  his  estate,  or 
shall  grant  a  trust  deed  for  behoof  of  creditors,  or  become  notour  bankrupt, 
then  it  shall  be  in  the  option  of  the  landlord  to  terminate  this  lease,  and  tbe 
landlord  shall  be  entitled  to  apply  to  the  sheriff  of  the  county  or  other  oom> 
potent  authority  for  a  warrant  of  summary  ejection. 

9.  The  tenant  binds  himself  and  his  foresaids  to  remove  themselres,  their 
stock  and  all  others,  from  the  premises  at  tbe  expiry  or  sooner  termination  of 
this  lease,  and  that  without  warning  or  process  of  removing  to  that  effect, 
failing  which  they  shall  pay  an  increased  rent  at  the  rate  of  £  per 
fitmum,  which  is  pactional  and  not  penal,  with  interest  and  penalty  as  afore- 
said, but  without  prejudice  to  the  landlord's  right  to  insist  on  removal  by 
ejection  or  otherwise. 

10.  All  disputes  and  questions  of  any  kind  which  may  arise  between  the 
landlord  and  the  tenant  and  his  foresaids,  whether  before  the  commencement, 
or  during  the  currency,  or  after  the  termination,  of  this  lease,  are  hereby 
referred  to  the  decision  of  two  arbiters,  one  to  be  appointed  by  eaoh  party,  or 
of  an  oveisman  to  be  appointed  by  the  arbiters  before  they  enter  on  tbe 
submission,  and  the  arbiters  and  oversman  shall  have  power  to  award  and 
assess  damages.' 

11.  Both  parties  consent  to  the  registration  hereof,  and  of  any  and  all 
decree  or  decrees  arbitral,  interim  and  final,  to  be  pronounced  under  the  fore- 
going clause  of  arbitration,  and  all  other  proceedings  thereunder,  for  preserva- 
tion and  execution. — In  witness  whereof. 


LEASE  OF  A  PUBLIC-HOUSE 

It  is  contracted  between  A.  (who  and  his  successors  in  the  ownership  of 
the  premises  after  mentioned  are  referred  to  wherever  the  expression  "the 
landlord "  is  used  throughout  these  presents),  heritable  proprietor  of  tbe 
subjects  after  mentioned,  on  the  one  part,  and  B.  (who  and  his  successors  in 
the  right  of  occupancy  under  this  lease  are  referred  to  wherever  the  expression 
"  the  tenant "  is  used  throughout  these  presents)  on  the  other  part,  in  manner 
following;  that  is  to  aay,  the  said  A.,  in  consideration  of  the  instant  pay- 
ment by  the  said  B.  of  a  grassum  of  £  ,  of  which  the  said  A.  hereby 
acknowledges  receipt,  and  of  the  rent  and  interest  on  the  sum  expended  by  the 
said  A.  on  alterations,  and  other  prestations  and  conditions  and  others  after 
specified,  hereby  lets  to  the  said  B.  and  his  heirs  (but  excluding  assignees, 
whether  legal   or  conventional,  and  sub-tenants,  and  creditors  and  trustees 

'  See  anotlier  form  of  atatJng  the  arbitration  cUnse,  p.  eSl.    Or  it  may  be  prefemd  to 

omit  it  altogether. 
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ftnd  nuuiagsrs  for  creditore,  and  subject  to  the  oonditions,  proTiBJODB,  and 
declarations  after  specified).  All  and  Whole  that  licensed  public-house  1  X. 
Street,  Portobello,  at  present  occupied  by  the  said  B.,  and  that  for  the  space 

of  ...  .  years  from  and  after  the  term  of which  is  hereby  declared 

to  be  the  term  of  entry  of  the  tenant  to  the  said  subjects  in  virtue  hereof: 
Declaring,  as  it  is  hereby  eipressly  contracted,  that  as  the  tenant  at  present 
occupies  the  said  subjects  as  a  public-house,  and  said  subjects  are  let  as  such, 
the  tenant  shall  continue  to  occupy  the  same  as  a  public-house  during  the 
whole  period  of  this  lease,  and  the  tenant  shall  duly  and  properly  conduct 
the  public'house  business  therein,  and  shall  not  incur  a  oonTiction  for  breach 
of  certificate  or  other  offence  in  connection  with  the  business,  or  a  forfeiture, 
withdrawal,  refusal,  or  non-renewal  of  the  certificate  of  licence  held  for  said 
subjects  under  the  statutes  for  the  regulation  of  public-houses  in  Scotland ; 
and  in  the  event  of  the  certificate  of  licence  being  forfeited,  withdrawn,  refused, 
or  not  renewed,  through  the  fault  of  the  tenant,^  a  claim  of  damages  shall  arise  * 
at  the  instance  of  the  landlord  f^inst  the  tenant ;  the  question  of  liability 
or  non-liability  and  amount  of  damages  to  be  settled  by  two  arbiters,  one 
chosen  by  each  party,  and  in  the  event  of  their  differing  in  opinion,  by  an 
oversman  to  be  named  by  them  before  entering  on  the  business  of  the 
submission :  And  in  the  event  of  any  such  conviction  being  obtained,  or  of 
the  certificate  of  licence  being  forfeited,  withdrawn,  refused,  or  not  renewed, 
or  in  the  event  of  the  bankruptcy  or  insolvency  of  the  tenant  [or  if  the 
tenant  shall  in  the  opinion  of  the  landlord  so  misconduct  himself  or  manage 
or  neglect  the  business  as  in  the  opinion  of  the  landlord  to  endanger  the 
licence'],  or  if  a  half-year's  rent  or  interest  shall  remain  due  and  unpaid 
for  three  months,  it  shall  be  in  the  power  and  option*  of  the  landlord 
immediately  to  bring  this  lease  to  a  termination,  and  to  remove  the  tenant 
from'  the  said  subjects,  in  the  same  manner  as  if  the  whole  years  of  this 
lease  had  expired,  and  that  without  any  process  of  law  or  proceeding  of  any 
kind,  and  without  prejudice  to  any  claim  of  damages  as  aforesaid  at  the 
instance  of  the  landlord  :  For  which  causes,  and  on  the  other  part,  the  said 
B.  binds  himself,  and  fais  heirs,  executors,  and  representatives  whomsoever, 
all  jointly  and  severally,  without  the  necessity  of  discussing  them  in  their 
order,  to  pay  to  the  luidlord  (first)  the  sum  of  £  per  annum  of  rent 

for  the  said  subjects,  and  (second)  the  sum  of  £  per  annum,  being 

interest  at  the  rate  of  seven  and  a  half  per  centvm  per  annum  on  £  , 

the  sum  now  expended  by  the  landlord  on  •alterations  on  the  premises,  and 
that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  thereof  under  these  presents  at  the  term 
of  for  the  half-year  preceding,  and  the  next  term's  payment  thereof 

at  following,  and  so  forth  halt-yearly  and  termly  during  the  currency 

of  this  lease,  with  a  fifth  part  more  of  each  term's  payment  of  liquidate 

'  When  these  words  are  abaeDt,  aee  Dalliy      ThelandlardisnotboUDdtoBtateanyreasoD, 
y.  Pkillipi  J:  Uarrioli  Ltd.,  JOOi,  167.  L.R.       and  his  action  can   be   impugned  onlj  on 


t  and  proof  of  fraud. 

'  This  is  not  implied.      Eart'i   Trt.   v.  *  The  implied  rule  ia  that  loss  of  licence 

Arrol,  etc.,  1908,  10  3.  L.  T.  Ko.  4B8.  does  not  temiinate  the  leue.     Hart,  tupra. 


*  Owiid   V.  ItlAon,  1897,  86  &.  100. 


j,t.zed_,CjOO<^IC 


618  LEASES 

penalty  in  cttse  of  failure,  and  the  interest  of  each  term's  payment  of  the  said 
siuna  of  £>  and  £,  ,  at  the  rate  of  five  f(r  cmtum  per  annum  from 

the  respective  tenns  of  payment  during  the  not-payment,  and  also  to  make 
payment  of  all  rates  and  taxes,  and  all  expenses  of  water  supply,  lighting, 
and  cleaning,  all  in  respect  of  the  ocoupatioQ  of  the  said  premises:  And 
further  the  tenant  hereby  accepts  of  the  premises  as  in  good  tenantable 
condition  and  repur  and  in  all  respects  satis&ctory,  and  binds  himself  and 
bis  foresaids  to  keep  them  during  the  currency  of  this  lease,  and  to  leave 
them  at  the  termination  thereof,  in  good  tenantable  condition  and  repair : 
Declaring  that  all  alterations,  and  also  all  repairs,  shall  be  made  and  executed 
at  the  expense  of  the  tenant,  and  all  suoh  alterations  and  repairs  shall  there- 
upoQ  become  the  property  of  the  landlord  witJiout  any  payment  or  compensa- 
tioQ  being  made  therefor  to  the  tenant,  but  the  tenant  shall  have  no  power 
to  make  any  alterations  on  the  premises  without  the  [vevious  consent  in  writing 
of  the  landlord :  And  the  said  B.  binds  himself  and  his  foresaids,  at  the 
ezpiiy  or  earlier  termination  of  this  lease,  to  flit  and  remove  themselves,  and 
their  families,  servants,  goods,  gear,  and  effects  forth  of  and  from  the  subjects 
hereby  let,  without  any  warning  or  process  of  removing  to  be  used  for  that 
effect  [general  r^erence  clause,  if  deeired,  p.  616] :  And  both  parties  ooDsent 
[reffiatraiioa  clause, p.  616,  tabttUuHng  " clauses " /or  "clause"  if  meeisarff]. 
— In  witness  whereof. 


LEASE  OF  PREMISES  FOR  WHICH  LICENCE  IS  BEING  APPLIED 
FOR 

When  the  lease  is  conditional  en  a  licence  being  obtained,  a  suitable  course 
is  to  have  a  short  agreement  having  reference  to  an  adjusted  draft  lease. 
The  one  party  to  the  agreement  will  of  course  be  the  proprietor.  The  other 
may  be  a  wholesale  firm.  The  tenant's  name  in  the  lease  may  be  blank,  and 
certain  points  in  the  draft  lease  will  be  indeterminate  until  the  licence  is 
obtained.  The  fallowing  are  suggested  as  forms,  and  the  opportunity  is 
taken  to  give  another  form  of  public-house  lease. 

AGREEMENT  BETWEEN  A.  AND  B.  &  CO.  RELATIVE  TO 
INTENDED  PUBLIC-HOUSE  LEASE 

1.  Reference  is  made  to  the  draft  lease  docqueted  and  signed  as  relative 
hereto. 

2.  B.  dc  Co.  are  to  use  their  beat  endeavours  to  obtain  a  public-house 
licence  for  the  premises  referred  to  in  the  said  draft  lease  in  name  of  the  tenant 
at  the  licensing  Court  in  which  failing  then  again  in 

3.  If  A.  is  satisfied  that  B.  &  Go.  are  actively  fulfilling  condition  2  above, 
he  is  to  keep  the  premises  available  (but  not  necessarily  vacant)  until  the 
licensing  Court  in  [the  second  occasion]. 

i.  If  a  licence  be  obtained,  B.  k  Ca  undertake  to  find  a  responsible  man 
to  hold  it  who  will  enter  into  a  lease  io  the  terms  of  said  draft  The 
endurance  will  be  for  yean  after  the  commencement  of  the  lioeooe 
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and  until  the  first  tenn  of  WhitBunday  [or  Martinmas]  after  the  expiry  of 
auoh  years.     B.  &  Co.  will  be  cautioners  for  the  rent  and  the  other 

obligations  of  the  lease.' 

5.  A.  is  to  [tpedfy  any  repairs  or  aHeraiums  if  any  to  be  exeemted  by 
landlord.]    Anything  else  whioh  may  be  required  will  be  done  by  B.  &  Co. 
Or, 

5.  The  premises  as  they  stand  are  accepted  as  satisfactory,  and  if  any- 
thiDg  is  required  it  will  be  done  by  B.  &  Co.^In  witness  whereof. 

LEASE  OF  PUBLIC-HOUSE  REFERRED  TO  IN  THE  FOREGOING 
AGREEMENT 

It  is  contracted  between  A,  (he  and  his  successors  in  the  ownership  of 
the  premises  hereby  let  beiog  hereinafter  referred  to  and  included  wherever 
the  expression  "  the  proprietor  "  is  used  throughout  these  presents)  of  tkefirgt 
pari,  and  B.  (be  and  bis  heirs  in  the  right  of  occupation  of  said  premises 
being  hereinafter  referred  to  and  included  wherever  the  ezpreswon  "the 
tenant"  ia  used  throughout  these  presents)  of  the  teeond  party  in  manner 
following  :  That  is  to  say  : — 

1.  The  proprietor  in  consideration  of  the  rent  and  other  obligations, 
stipulations,  and  prestations  hereinafter  specified,  hereby  lets  to  the  said 
6.  and  his  heirs,  but  expressly  excluding  assignees  and  sub-tenuits  legal  or 
conventional,  and  all  creditors  and  trustees  and  managers  for  creditors.  All 
and  Whole  that  shop  and  cellar  at  ,  belonging  to  the  proprietor, 
at  present  standing  vacant  (hereinafter  referred  to  as  "the  premises"),  and 
that  for  the  period  from  and  after  the  day  of  until  the 
term  of 

2.  The  rent  shall  be  £>  per  annum,  payable  half-yearly  at  Whit- 
sunday and  Martinmas,  beginning  the  first  tonn's  payment  at  the  first  term 
of  Whitaunday  or  Martinmas  after  the  term  of  entry  for  the  period  preceding 
that  term,  with  interest  at  five  per  centum  per  annum  on  each  term's  payment 
till  paid. 

3.  The  premiset  shall  be  used  as  a  public-house  only,  and  no  other  trade, 
business,  or  occupation  whatover  shall  be  carried  on  therein  so  long  as  the 
necessary  licence  can  be  obtained  and  retained  therefor. 

4.  With  reference  to  the  licence  the  following  provisions  shall  apply .- — 

(1)  The  tenant  shall  not,  directly  or  indirectly,  apply  to  the  Licensing 
Authority  for  a  transfer  of  the  licence  from  the  premises  to  any  other  premises, 
or  for  an  extension  of  premises,  and  he  shall  not  voluntarily  renounce  or  give 
up  the  licence  under  any  circumstances  whatover,  but,  on  the  contrary,  he 
shall  regularly  apply  for  and  endeavour  to  obtain  the  continuous  renewal  of 
the  licence  at  the  proper  times. 

(2)  The  tenant  shall  neither  do  nor  permit  nor  suffer  to  be  done  or  occur 
in  the  premises,  or  in  connection  therewitii,  any  act  or  omission  whereby  the 
licence  may  be  forfeited  or  the  renewal  thereof  withheld,  and  he  undertakes 
and  guarantees  that  there  shall  not  occur  any  act  or  omission,  whether  by 
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himself  or  by  auy  person  employed  in  or  about  the  pFemises,  or  by  uiycaie 
for  whom  he  is  reaponaible,  on  account  of  which  the  licence  may  be  forfeited 
or  withheld. 

(3)  On  the  natural  expiry  or  earlier  termination  of  this  lease  the  tenant 
shall,  if  desired  by  the  proprietor,  apply  or  concur  in  or  support  an  application 
to  the  Licensing  Authority  for  a  transfer  of  the  licence  to  the  proprietor  or 
any  nominee  of  the  proprietor,  and  shall  not  for  a  period  of  five  years  there- 
after directly  or  indirectly  apply  for  a  pubUc-house  or  other  Uquor  licence 
within  one  mile  of  the  premises. 

(i)  In  the  event  of  any  and  each  and  every  breach  of  the  terms  of  any  of 
the  preceding  subsections  of  this  fourth  article,  the  tenant  shall  be  bound 
forthwith  to  pay  to  the  proprietor  the  sum  of  £  ,  with  interest  there- 

on at  fivej>er  centum  per  armum  from  the  date  of  the  breach  till  paid.  The 
said  sum  is  the  amount  of  liquidate  damages  payable  on  each  occasion  not 
subject  to  modification  and  over  and  above  the  other  prestations  of  this  lease 
for  the  full  period  thereof,  and  without  prejudice  to  the  proprietor's  option  in 
addition  to  terminate  this  lease  as  hereinafter  provided,  and  also  without 
prejudice  to  the  right  of  the  proprietor  to  insist  in  addition  on  specific 
performance. 

5.  The  tenant  binds  himself  regularly  in  each  year  to  pay  to  the  proprietor 
the  annual  premium  on  a  policy  of  fire  insurance  taken  or  to  be  taken  out  by 
and  iu  name  of  the  proprietor  for  the  sum  of  ;£  on  buildings  and 
£  on  tUe  rent  thereof  with  the  Insurance  Company,  or  other 
office  to  be  selected  by  the  proprietor,  with  interest  at  five  'per  eerUum  per 
annum  from  tlie  due  date  till  paid.  And  in  the  event  of  the  premises  or  part 
of  them  being  destroyed  by  fire,  the  proceeds  of  the  insurance  on  buildings 
shall  be  applied  by  the  proprietor  towards  re-inatatement,  and  the  tenant  shall 
not  be  entitled  to  any  interruption  or  abatement  of  rent  in  rospeot  of  such 
fire  or  destruction  or  partial  destruction  of  the  premises,  and  the  full  rent 
shall  notwithstanding  be  continuously  payable  at  the  usual  terms,  under 
deduction  of  the  sum  which  may  be  received  in  respect  of  the  said  rent 
insurance  after  allowing  for  the  expenses  of  recovering  same,  or  a  proportion 
of  such  sum,  according  as  the  whole  or  only  a  part  of  the  period  for  which  the 
same  is  recovered  is  included  in  the  period  for  which  the  rent  is  payable. 

6.  The  proprietor  having  already  l»peeify  any  alieratiom,  ete^,  the 
tenant  accepts  the  premises  as  in  first-rate  tenantable  condition  and 
repair,  and  complete  and  satisfactory  in  all  respects,  and  shall  be  bound  to 
maintain  the  same  iu  first-rat«  condition  and  reptur,  and  complete  and 
satisfactory  in  all  respects,  during  the  currency  of  this  lease,  and  inter  alia 
to  execute  all  repairs  from  whatever  cause  necessary,  and  to  do  all  painting 
and  papering,  and  on  his  tenancy  of  the  premises  ceasing  at  the  natural  expiry 
of  this  lease  or  earlier  termination  thereof,  the  tenant  binds  himself  to  leave 
the  premises  in  the  like  condition  and  repair  and  complete  and  satisfactory  in 
all  respects,  and  that  to  the  satisfnction  of  an  architect  to  be  mutually  agreed 
on,  or  faiUng  agreement,  of  an  architect  to  be  appointed  by  the  Sheriff  of 

or  by  one  of  his  substitutes,  or  in  the  proprietor's  option  to  pay  such 
a  sum  as  may  he  found  by  said  architect  to  be  necessary  to  put  the  premises 
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into  suoh  condition,  reptur,  and  state,  with  interest  thereon  at  the  rate  of  five 
per  eenlumper  annum  from  the  date  of  termination  of  the  occupancy  till  paid. 
But  the  proprietor  b  to  keep  the  premises  wind  and  water  tight.  The 
tenant  shall  have  no  power  to  make  structural  or  other  alterations  without 
the  previous  written  consent  of  the  proprietor  and  of  the  Licensiug  Authority. 
The  tenant  shall  have  no  olaim  against  the  proprietor  or  an  incoming  tenant 
in  respect  of  any  alterations,  repairs,  or  improvements,  all  which  shall  be  left 
without  compensation. 

7.  Should  the  tenant  at  any  time  during  the  currency  of  this  lease  commit 
or  incur  by  himself  or  by  any  employee,  or  any  person  for  whom  he  is 
responsible,  any  breach  of  the  provisions  of  the  Public  Uouses  Acts  for  the 
time  being  in  force,  or  of  the  provi»ODS  of  this  lease,  or  conduct  his  business 
disconfonn  to  his  licence,  or  become  bankrupt  or  insolvent,  or  grant  a  trust 
deed  for  behoof  of  his  creditors,  or  if,  in  point  of  fact,  the  licence  is  lost  with  or 
without  fault  on  the  tenant's  part,  then  and  in  each  of  these  cases,  but  only  in 
the  option  of  the  proprietor,  this  lease  shall  cease  and  determine,  and  in  the 
event  of  the  proprietor  so  electing,  the  tenant  shall  be  bound  to  remove  from 
the  premises  without  any  warning  whatever,  and  that  either  forthwith  or  in 
the  proprietor's  option  at  any  term  of  Whitsunday  or  Martinmas  thereafter, 
and  the  tenant  binds  himself  in  that  event  to  pay  the  rest  to  the  date  of 
removal  prescribed  by  the  proprietor,  and  otherwise  to  implement  the  obliga- 
tions of  this  lease  in  all  respects,  and  in  addition  to  pay  to  the  proprietor  the 
sum  of  £  of  rent  for  each  day  he  thereafter  retains  possession  of  the 
premises,  which  is  a  liquidate  sum  hereby  adjusted  and  not  subject  to 
modification. 

8.  The  tenant  shall  remove  from  the  premises  at  the  natural  expiry  or 
earlier  termination  of  this  lease  without  any  warning  or  process  of  law  to  that 
effect. 

9.  All  the  pecuniary  and  other  obligations  contained  in  this  lease  shall  be 
binding  on  the  said  B.  and  hia  heirs,  executors,  and  representatives  whom- 
soever, all  jointly  and  severally,  and  he  binds  himself  and  bis  foresaids 
accordingly. 

LaeUy.  Both  parties  consent  to  registration  hereof,  and  of  any  decree  or 
decrees  arbitral,  interim  or  final,  to  be  pronounced  by  the  architect  under  the 
above  written  clause  of  reference  and  other  proceedings  therein  for  preservation 
and  execution. — In  witness  whereof. 

CAUTIONARY  OBLIGATION  ON  BEHALF  OF  THE  TENANT 

If  there  he  no  objection  to  the  cautionary  obligation  appearing  ex  facie  of 
the  lease,  that  is  of  course  the  simplest  method.  But  it  may  be  preferred  that 
that  should  not  appear,  in  which  case  it  is  suggested  that  the  obligation 
should  be  annexed  to  a  full  copy  of  the  lease. 

We,  B.  &  Co.,  and  X,  Y,  and  Z.,  the  individual  partners  of  the  said  firm, 
bind  ouiselves  all  jointly  and  severally,  and  the  respective  heirs,  executors,  and 
representatives  whomsoever  of  us  the  said  X.  Y.  and  Z.,  all  jointly  and  severally, 
aa  cautioners  for  the  due  and  punctual  fulfilment  of  all  the  tenant's  pecuDiary 
and  whole  other  obligations  under  the  lease  of  which  the  forgoing  is  a  copy. 
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and  we  approve  of  the  tenuB  of  the  lease  in  all  respects,  and  i 
registration  liereaf  and  of  the  foregoing  copy  lease,  and  of  any  decree  or  decrees 
arbitral,  interim  or  final,  to  be  pronounced  hy  the  architect  under  the  clause  of 
reference  contained  in  the  said  lease  and  other  proceedings  therein  for  pre- 
seiration  and  execution. — In  witness  whereof. 

LICENCE  INSUKANCE 

It  is  obvious  that  the  preceding  forms  of  lease  contain  some  obligatioDS 
to  which  a  tenant  may  have  objections  with  reference  to  his  liability  in  the 
event  of  the  licence  being  lost.  To  meet  this  it  may  be  sought  to  find  a 
solution  by  means  of  licence  insurance  in  name  of  the  propnetor,  the  tenant 
paying  or  contributing  to  the  premium.  In  connection  with  these  insurances 
some  points  must  be  kept  in  view.  Thus  the  renewal  of  the  policy  is  in  the 
annual  option  of  the  insurance  company,  so  that  the  benefit  of  the  insurance 
may  be  lost  at  any  time  during  the  lease,  or  the  premium  may  be  increased. 
Then,  in  the  case  of  some  oompaoies  some  of  the  conditions  of  the  policy  are  very 
restrictive.  For  instance,  it  is  sometimes  made  a  oondition  that  the  tenant's 
bankruptcy  prior  to  the  licence  being  lost  is  to  avoid  the  policy,  which 
obviously  exposes  the  proprietor  to  a  most  serious  risk.  The  tenant's  payment 
in  respect  of  licence  premium  may  be  included  in  the  rent.  If,  however, 
it  be  desired  to  secure  that  he  shall  pay  or  contribute  to  any  increase  in 
premium,  a  substantive  clause  may  be  inserted,  for  which  a  form  is  given 
below. 

A  THIRD  FORM  OF  PUBLIC-HOUSE  LEASE,  WITH  LICENCE 
INSURANCE 

[Ai  onp.  619  to  end  of  article  2.] 

3.  [A$  on  p.  619  to  "(fteretn."] 

4.  [4{l),i».  619.] 

5.  The  tenant  shall  neither  do  nor  permit  nor  suffer  to  be  done  or  occur 
in  the  premises  or  in  connection  therewith  any  act  or  omission  whereby  the 
lioenoe  may  be  forfeited  or  the  renewal  thereof  witMield. 

6-  [If  special  dau»e  as  to  lieeiux  tTMtranee  premium  detired,  insert  it  here, 
{hm\,  Whereas  the  proprietor  has  effected  an  insurance  of  the  licence  in  his 
name  and  for  his  own  behoof  only,  to  the  extent  of  &  ,  the 

annual  premium  whereon  is  at  present  £  ,  the  tenant  binds 

himself  regularly  in  each  year  to  pay  to  the  proprietor  [one-half  of]  the  said 
premium,  or  [of]  any  other  higher  or  lower  premium  for  an  insurance  on  the 
terms  and  to  the  amount  foresaid,  and  the  production  by  the  proprietor  of  the 
receipt  for  said  premium  shall  be  sufBcient  proof  not  only  that  the  payment 
has  been  made  by  him,  but  also  that  the  same  has  been  properly  fixed  and 
paid,  and  the  tenant  sliall  not  be  entitled  to  object  to  the  amount.  The 
tenant  shall  pay  interest  at  the  rate  of  five  per  cent,  per  anmtm  from  the  date 
when  the  annual  premium  becomes  due  till  payment  by  him.  All  sums  to  be 
recovered  under  any  such  policy  shall  be  the  absolute  property  of  the 
proprietor,  and  the  tenant  shall  have  no  right  or  interest  therein  or  in  any 
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part  Uiereof  nor  any  right  to  any  &batement  of  his  obligations  under  this  lease 
in  respect  thereof^ 

7.  [5,  J..  620.] 

8.  [6,  p.  620.] 

9.  Should  the  tenant  at  any  time  during  the  currency  of  this  lease 
commit  or  incur,  by  himself  or  by  any  employee  or  any  person  for  whom  be 
is  responsible,  any  breach  of  any  of  the  proviaions  of  the  Public  Houses  Acta 
for  the  time  being  in  force,  or  of  the  provbions  of  this  lease,  or  conduct  his 
buuness  disconform  to  his  licence,  or  become  bankrupt  or  insolvent,  or  grant  a 
trust  deed  for  behoof  of  his  creditors  [or  if  the  licence  insurance  cannot  in  the 
proprietor's  uncontrolled  discretion  be  reasonably  continued  on  satisfactory 
terms],  then  and  in  each  of  these  cases,  but  ouly  in  the  option  of  the  proprietor, 
this  lease  may  be  brought  to  an  end  either  forthwith  or  at  any  term  of  Whit- 
sunday or  Martinmas  thereafter. 

10.  In  the  event  of  the  licence  being  lost,  then  this  lease  may  be  brought  to 
an  end  by  either  party  as  follows :  The  proprietor's  right  to  terminate  shall 
be  on  the  same  terms  and  conditions  as  to  time  and  otherwise,  and  its  exercise 
shall  be  followed  by  the  same  effects,  as  set  forth  in  Art.  9th.  The  tenant's 
right  to  terminate  shall  be  exerciseable  only  as  at  the  first  term  of  Whitsunday 
three  months  after  the  loss  of  the  licence,  and  only  after  three  months'  written 
notice  to  the  proprietor. 

11.  [No.  8,  and  to  the  end,  at  on  p.  621.] 

LEASE  OF  A  HOUSE  AND  GARDEN,  WITH  (1)  A  BREAK,  (2) 
SEPARATE  RENT  FOR  FITTINGS,  (S)  PERMISSION  TO 
TENANT  TO  ERECT  CONSERVATORY,  (4)  SPECIAL  CLAUSES 
AS  TO  CAUTION 

It  is  contracted  between  A.  (who  and  his  successon  in  the  ownership  of 
the  premises  after  mentioned  ate  referred  to  wherever  the  expression  "  the 
landlord  "  is  used  throughout  these  presents),  on  the  first  part,  B.  (who  and 
bis  successors  in  the  right  of  occupancy  under  this  lease  are  referred  to 
wherever  the  expression  "the  tenant"  is  used  throughout  these  presente) 
on  the  second  part,  and  C.  on  the  third  part,  in  manner  following,  that  is 
to  say; 

1.  The  s^d  A.,  in  oonsidention  of  the  rent  and  other  stipulations  and 
under  the  conditions  hereinafter  written,  hereby  lets  to  the  said  B.  and  his 
heirs,  excluding  sub-tenants  and  assignees  legal  and  conventional.  All  and 
Whole  the  house  No.  1  X.  Terrace,  Edinburgh,  with  the  garden  attached 
thereto,  all  as  at  present  possessed  by  Y.,  with  the  fittings  in  and  upon  the 
subjects  of  which  an  inventory  is  annexed  and  signed  as  relative  hereto,  and 
that  for  the  period  of  five  years  from  Whitsunday  190i  to  Whitsunday  1909, 
but  with  this  modification,  that  it  shall  be  in  the  power  of  the  tenant  (but 
not  of  the  landlord)  to  bring  this  lease  to  an  end  at  the  term  of  Whitsunday 
1907  on  giving  written  notice  to  the  landlord  to  that  effect  in  absolute  terms 
not  later  than  the  first  day  of  February  1907 :  Such  notice  if  given,  shall 
not  be  revocable  even  before  the  said  let  day  of  February  1907,  and  if  such 
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written  Dotioe  ia  not  )pven  before  that  date,  tlib  leuie  ahall  be  absolute  for 
the  whole  period  to  Whitsunday  1909. 
Or, 
but  with  this  modification,  that  it  shall  be  in  the  power  of  either  party  to 
bring  this  lease  to  an  end  at  the  term  of  Whitsunday  1907  on  jiving  written 
notice  to  the  other  party  to  that  effect,  etc. 

2.  The  premises  shall  be  occupied  as  a  private  dwelling-houae  and  garden 
only,  and  by  the  tenant  and  his  family  and  servants  only.  The  premises 
shall  he  kept  continuously  planished  and  occupied,  and  without  prejudice 
thereto  they  shall  be  always  fired  and  aired  by  the  tenant 

3.  The  landlord  is  to  execute  the  following  repairs,  painting,  and  papering 
as  soon  as  possible  after  the  tenant's  entry  [epecify  these  briefly], 

4.  The  annual  rent  shall  be  £60  for  house  aud  garden,  and  £i  for  the 
said  fittings,  amounting  altogether  to  £65  per  annum,  which  sum  [as  on 
p.  615]. 

5.  The  tenant  may  erect  a  conservatory  in  the  garden,  but  not  in  that  part 
of  it  which  is  in  front  of  the  house.  It  shall  be  erected  so  as  not  to  injure 
the  house,  nor  to  prejudice  its  appearance  or  amenity.  At  the  expiry  of  the 
lease  the  landlord  shall  have  the  option  to  acquire  it,  with  nil  its  shelving, 
stoves,  and  pipes,  for  the  sum  of  £  [or  at  a  valuation  to  be  put  thereon 
by  ,  whom  failing  by  ,  and  failing  both  then  by  a  sole 
arbiter  to  be  mutually  appointed],  or  to  require  the  tenant  to  remove  it,  in 
which  case  the  tenant  shall  restore  the  ground  and  premises  to  the  condition 
in  which  they  were  before  the  conservatory  was  erected.  The  landlord's 
option  shall  be  intimated  in  writing  not  later  than  the  1st  day  of  April  in  the 
year  of  expiry.  While  the  conservatory  exists,  the  tenant  shall  repay  to  the 
landlord  annually  at  Whitsunday  the  excess  beyond  Is.  6d.  per  cenium  of 
fire  premium  charged  by  the  Z,  Insurance  Company  on  an  insurance  of  £ 

on  the  house  and  rent  thereof  on  account  of  the  heating  arrangements  of  the 
conservatory,  or  otherwise  on  account  thereof. 

6.  Subject  to  article  3,  the  tenant  having  inquired  [as  in  article  7,  p.  61&, 
to  end],  except  only  as  specified  in  the  immediately  preceding  article. 

Or,  leaving  out  article  3,  say  here  : 

The  tenant  having  inquired  into  the  condition  and  repair  of  the  house,  offices, 
fittings,  garden,  and  whole  premises,  and  sanitary  arrangements,  the  agreement 
between  the  parties  is  that  the  tenant  shall  be  allowed  a  deduction  from  his 
rents  to  the  total  amount  of  £  on  production  of  vouchers  showing  expendi- 
ture by  him  to  that  eitont  on  painting  or  papering  on  the  premises,  the 
amount  or  amounts  so  exjjended,  not  exceeding  the  said  maximum,  to  be 
deducted  from  the  half  year's  rent  payable  at  the  term  of  Whitsunday  or 
Martinmas  next  succeeding  the  production  of  the  voucher :  And  subject  to 
this  agreement,  the  tonant  accepts  the  house,  offices,  fittings,  garden,  and  whole 
premises  as  satisfactory  in  all  respects,  and  hinds  himself  to  keep  and  leave  the 
same  in  good  tonantable  and  habitable  condition  and  repair  to  the  landlord's 
satisfaction,  or,  in  the  landlord's  option,  to  pay  on  demand  such  a  sum  aa  may 
he  found  by  him  necessary  to  put  the  same  into  such  condition  and  repair. 
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The  landlord  will  menly  keep  the  preuusea  wind  and  water  tight,  and  pay 
one-half  of  the  expense  of  replacing  glass  broken  from  the  outside  bj  strangers. 
All  other  repairs,  and  all  cleaning  and  (except  up  to  the  said  limit  of  £>  )  all 
painting  and  papering  shall  be  executed  by  the  tenant  at  his  own  expense. 
But  the  tenant  shall,  except  as  regards  the  conservatory,  have  no  authority  to 
make  alterations. 

7.  Without  prejudice  to  the  general  obligations  on  the  tenant  hereinbefore 
contained,  he  shall  keep  the  garden  always  trim  and  in  good  and  tasteful  order 
and  properly  stocked.  All  the  ground  visible  from  the  front  shall  be  used  as 
a  flower  and  ornamental  garden  only. 

8.  The  said  C.  biuds  himself,  and  his  heirs,  executors,  and  representa- 
tives whomsoever,  all  jointly  and  severally,  without  the  neoeesity  of  discussing 
them  in  their  order,  and  all  also  jointly  and  severally  with  the  said  B.  and  his 
foresaids,  that  all  obligations  for  rent,  and  all  other  obligations  for  payment  or 
otherwise  incumbent  on  the  said  B.  and  his  foresaids  under  these  presents,  or 
at  common  law,  or  otherwise,  shall  be  punctually  and  duly  ftilfiUed  during  the 
whole  currency  of  this  lease,  and  including  all  obligations  outstanding  on  its 
expiry :  Declaring  that  the  said  C.  and  his  foresuds  shall  not  be  entitled  to 
exercise  the  option  of  break  hereinbefore  conferred  upon  the  tenant  Further, 
in  the  event  of  the  stud  C  dying  during  the  currency  of  this  lease,  the  tenant 
shall  be  Imimd  to  find  a  new  cautioner  in  the  foresaid  terms,  and  that  as 
regards  both  the  past  and  the  future,  and  that  within  three  mouths  after  the 
death  of  the  said  C,  and  so  on  the  death  of  any  such  new  cautioner,  failing 
which  it  shall  be  in  the  option  of  the  landlord  to  terminate  thb  lease,  and  he 
shall  be  entitled  to  apply  to  the  sheriff  of  the  county  or  other  competent 
authority  for  a  warrant  of  summary  ejection.  On  any  such  ooca^ou  the 
following  rules  shall  apply:  the  landlord  shall  be  the  sole  judge  of  the 
sufficiency  of  any  proposed  cautioner.  The  cautionary  obligation  shall  be 
annexed  to  this  lease.  The  expense  thereof  shall  be  paid  by  the  tenant.  The 
obligation  of  the  prior  cautioner  or  cautioners  shall  not  be  discharged  unless 
the  landioid  shall  do  so  expressly,  which  he  shall  be  entitled  to  do  without 
prejudice  to  the  uew  obligation  of  caution. 

8,  9,  10,  and  U,  on  p.  616,  may  be  added. 

If  the  arbitration  clause  is  inserted,  add  to  it : 
and  the  said  C.  as  well  as  the  SEud  B.  bind  themselves  and  their  foresaids  to 
implement  all  decrees-arbitral,  interim  and  final,  to  be  pronounced  under  all 
guoh  BubmiBsions. 

In  any  case  add:  (1)  consent  to  registration  for  execution,  and  (2)  inventory 
of  fitting 


AGRICULTURAL  LEASE,  WITH  WHITSUNDAY  ENTRY 

It  is  contracted  between  A.  (who  and  his  heirs  and  successors  in  the  owner- 
sliip  of  the  subjects  hereby  let  are  hereinafter  referred  to  and  included  wherever 
the  expression  "the  landlord  "  is  used  throughout  these  presents),  on  the  one 
part,  and  B.  (who  and  his  heirs  and  successors  in  the  right  of  occupation  of  the   ' 
said  subjects  are  hereinafter  referred  to  and  included  wherever  the  expression 

40 
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"  the  tenant "  is  used  throughout  these  prosentfi),  on  the  other  part,  in  manner 
following ;  That  is  to  say — 

GnAirr,  Dbstination,  Entbt,   ENDUBANca 

1.  The  said  A.,  in  consideration  of  the  rent  and  other  prestations  hoein- 
after  written,  hereby  lets  to  the  said  B.  and  bis  heirs,  but  excluding  (1)  beirs- 
portionera,  the  eldest  female  or  her  representative  always  succeeding  without 
division,  (2)  assignees,  wbether  legal  or  conventional,  (3)  sub-tenants,  and  (4) 
trustees  and  managers  for  creditors,  and  always  with  and  under  the  reserva- 
tions and  whole  other  conditions  and  clauses  hereinafter  contained.  All  and 
Whole  the  lands  and  farm  of  X.  in  the  parish  of  Y.  and  county  of  Z., 
as  at  present  occupied  by  C.  [and  extending  to  acres  imperial  or 
thereabouts,  but  which  measurement  is  not  guaranteed  and  is  not  of  the 
esoence  of  or  material  to  the  contract],  and  that  for  nineteen  years  and  crops 
from  and  after  the  term  of  Whitsunday  1904  as  to  the  houses,  oEGceB,  graas, 
and  fallow  land,  and  the  separation  of  the  crop  in  the  same  year  as  to  the 
remainder  of  the  holding,  which  are  hereby  declared  to  be  the  terms  of  the 
tenant's  entry,  notwithstanding  the  date  hereof. 

Rbsbrvations  • 

2.  But  this  lease  is  granted  under  the  followii^  reservations  in  hvotir  of 
the  landlord,  namely  : — 

1.    HINBRALB 

(1)  All  coal,  atone,  shale,  lime,  clay,  marl,  sand,  gi»vel,  and  all  other 
minerals,  substances,  and  things  in  and  tmder  the  said  lands,  with  power  to 
search  for,  work,  win,  smelt,  calcine,  bum,  and  otherwise  treat,  manufacture 
and  store  the  same,  and  also  substances  and  things  of  the  same  or  a  like 
nature  from  other  lands,  farms,  and  places,  and  to  sink  pits,  open  quarries, 
drive  levels  and  mines  ;•  to  erect  works,  machinery,  and  housee ;  to  make  roads, 
tramways,  railways,  canals,  ponds,  and  aqueducts ;  to  form  and  maintain  heap- 
steads,  including  heapeteads  of  waste ;  and  to  do  all  other  mattera  and  things 
which  may  be  necessary  or  conducive  to  the  said  operations,  and  all  on  the 
lands  hereby  let,  the  tenant  being  always  entitled  to  deduction  from  the  rent 
for  land  resumed,  and  to  compensation  for  injury  to  the  remainder,  as  the  same 
may  be  fixed  by  arbitration. 

2.    WOODS 

(2)  All  woods  and  plantations  on  the  farm,  and  the  grass  therein,  and  all 
other  contents  and  products  thereof;  and  further  the  landlord  shall  be 
entitled  to  plant  and  enclose  further  ground  from  time  to  time,  on  condition  of 
allowing  deduction  from  the  rent  for  the  actual  ground  so  enclosed,  as  the 
same  may  be  fixed  by  arbitratjoo,  and  the  ground  so  enclosed  shall  thereafter 
be  reserved  and  excepted  from  this  lease ;  and  the  landlord  shall  also  be 
entitled  to  cut  down  and  remove  wood  at  all  times. 

3.    BXOAMDIONS  AND   UARCHBS 

(3)  Power  to  excamb  with  adjoining  proprietors,  and  to  alter  and  strughten 

'  A  wlectioi)  will  b«  made  from  Iheae  ruervatJona  aeoording  to  d 
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marches  with  them,  and  with  his  own  adjotniog  farms  and  holdingB,  aod  for 
theee  purpoBes  to  add  to,  or  take  from,  the  lands  hereby  let,  the  rent  being 
increased  or  diminished  as  the  same  may  be  fixed  by  arbitration. 

4.  WATER 

(4)  All  water  in  streams,  runs,  and  springs  rising  in  or  flowing  past  or 
through  the  farm,  subject  to  the  use  thereof  by  the  tenant  only  for  the  purposes 
of  the  farm  only ;  and  the  landlord  shall  be  entitled  to  regulate  and  alter  the 
coarse  of  such  streams  and  runs,  and  to  communicate  the  use  thereof  to  others, 
subject  as  aforesaid,  and  to  construct  and  allow  others  to  construct  such 
conduits,  tracks,  and  pipes  as  may  be  necessary  or  convenient  for  these 
purposes,  and  to  enter  to  inspect,  clean,  and  repair  the  same,  the  tenant  being 
allowed  all  surface  damages  in  respect  of  construction  of  such  conduits,  etc., 
as  the  same  may  be  fixed  by  arbitration. 

5.  SEWERS 

(5)  Power  to  construct  and  to  empower  others  to  construct  sewers  for  any 
purpose  through  the  farm,  and  to  enter  to  inspect,  clean,  and  repair  the 
same,  the  tenant  being  allowed  all  surface  damages  in  respect  of  the  con- 
stmction  of  such  sewers,  as  the  same  may  be  fixed  by  arbitration. 

6.    BDILDINQ,    FBDINO,   BTO. 

(6)  Power  to  resume  any  part  or  parts  of  the  farm  for  the  purpose  of 
building,  feuing,  or  letting  on  long  lease,  or  for  the  purpose  of  making  or 
constructing  a  railway  or  tramway,  or  giving  additional  ground  or  facilities  to 
a  railway  or  tramway,  the  tenant  receiving  compensation  by  abatement  of 
rent,  as  the  same  may  be  fixed  by  arbitration. 

7.    ROADS 

(7)  All  roads  on  the  farm,  subject  to  the  tenant's  use  thereof  for  the 
purpose  of  the  farm  only,  and  the  landlord  shall  be  entitled  to  alter  the  said 
roads  as  regards  their  direction,  width,  condition,  and  otherwise,  and  to  make 
new  roads,  and  to  take  the  materials  therefor  from  the  farm. 

8.    0A»B   AKD   FISH 

(8)  All  game  and  ground  game  on  the  farm,  subject  as  regards  the  latt«r  to 
the  provisions  of  the  Ground  Game  (Scotland)  Act,  1880,  and  all  fish  in  the 
waters  on  or  adjoining  or  flowing  through  the  farm,  with  right  and  power 
to  the  landlord  and  those  holding  his  authority  or  permission  to  take  the  game, 
ground  game,  and  flsh,  and  to  shoot,  fish,  hunt,  and  sport  over  and  on  the 
farm,  and  the  tenant  shall  do  all  in  his  power  to  protect  the  game  and  fishings, 
and  to  prevent  the  same  from  being  disturbed  or  destroyed,  and  shall  warn 
away  and  dismiss  all  poachers  and  trespassers,  and  inform  the  landlord  of  all 
persons  who  shall  hunt,  course,  shoot,  or  fish  upon  the  farm  without  the 
landlord's  permission.  The  tenant  shall  have  no  claim  for  compensation  for 
damage  done  by  hares  and  rabbits,  and  as  r^ards  other  game,  he  shall  have 
no  claim  for  compensation  for  damage  done  in  any  year  unless  the  sum  shall 
exceed  £10,  and  then  only  for  the  excess  beyond  such  £10.^ 

'  SeeJAnMan  v.  M'Cowan,  1800,  17  R.105B. 
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9.    MOBS  KB 

(9)  All  peat  raosses  on  the  him,  with  power  to  cut  find  cany  away  the 
same,  but  with  power  to  the  tenimt  to  cut  and  carry  away  such  peat«  a»  may 
be  required  for  the  domestic  use  of  his  boiiaebold  and  farm-BervaiitB,  but  on 
no  account  for  sale  or  for  any  other  purpose,  and  in  cutting  peat  for  auch 
domestic  purposes  the  tenant  shall  observe  the  regulations  and  directions  of  the 
landlord  or  bis  factor. 

10.    HEATHBR-BURNIDO 

(10)  Power  to  bum  heather  upon  the  farm  in  strips  and  patches,  and  the 
tenant  shall  give  the  assistance  of  his  servants,  free  of  charge,  for  sufficient 
periods  at  the  proper  season,  and  they  shall  work  under  the  direction  and 
superintendence  of  the  gamekeeper  or  other  responsible  person  appointed  hy 
the  landlord,  and  the  tenant  shall  not  be  entitled  to  bum  any  heather  at  his 
own  hand.' 

11.    KIQHT  OF   BNTRY 

(11)  Right  of  entering  upon  the  farm  and  to  the  buildings  thereon  at  all 
times,  not  only  in  connection  with  the  said  reservations,  but  also  in  order  to 
see  the  state  of  the  land,  buildings,  and  others,  and  generally  for  any  other 
purpose. 

COHPBNBATIOK    AND  DAH&aES 

Declaring,  with  reference  to  all  the  foregoing  reservations  of  property  rights 
and  powers,  that  in  the  case  of  resumption  of  ground  the  tenant  shall  be 
entitled  to  payment  for  any  crop,  seed,  and  labour  on  or  in  such  ground,  and 
also  to  such  claims,  if  any,  as  would  have  been  competent  to  him  for  un- 
exhausted improvements  thereon  if  the  leaae  had  expired  at  the  date  of  such 
resumption,  all  which  claims  shall  be  forthwith  settled  by  arbittaUon ;  but 
exoept  to  that  extent,  or  except  where  otherwise  hereinbefore  expressly  stated 
to  the  contrary,  the  tenant  shall  have  no  claim  for  any  abatement  of  rent  or 
other  compensation,  nor  any  cl^m  of  damages  or  other  claim  in  respect  or  on 
aooount  of  the  exercise  of  the  said  reservations,  or  of  the  consequences  of  such 
exercise,  or  of  anything  that  may  follow  thfireon. 

Warrandice 
3.  Which  lease,  tmder  the  reservations  and  conditions  before  and  after 
written,  the  said  A.  binds  himself  and  his  heirs  and  suocesson  to  warrant  to 
the  tenant  at  all  hauda. 

Obligation  pob  Rent* 
i.  For  which  cauaes,  and  on  the  other  part,  the  said  6.  binds  himself,  and 
hia  heirs,  executors,  and  representatives  whomsoever,  all  jointly  and  severally, 
without  the  necessity  of  discussing  them  in   their  order,   to  pay  to  the 
landlord,  or  his  factor  in  his  name,  the  sum  of  £  of  yearly  rent  for  the 

farm,  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 

'  A  '{lenal'  rent  may  still  be  sCiiiuUt«d  *  For  other  arniDgemeDtB  as  to  payment 

for  a.  breach  of  thin  ootidition.    A.  H.  Act,      of  rent,  Be«  p.  63S. 
ISOO,  B.  6. 
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portions,  beginning  the  first  term's  payment  thereof  at  the  term  of  Whiteimday 
1905,  and  the  next  at  Uartinmoa  thereafter,  and  these  in  full  of  the  first  year's 
rent  and  for  crop  1905,  and  continuing  the  payment  of  the  said  rent  half- 
yearly  at  these  terms  during  the  currency  hereof,  with  a  fifth  part  more  of 
each  term's  rent  of  liquidate  penalty  in  case  of  failure,  aud  with  interest  on 
each  term's  rent  at  the  rate  of  five  per  cent,  per  annum  from  the  term  when 
the  same  becomes  payable  till  paid. 

Condition  of  Bcildinas,  kto. 

5.  The  tenant  accepts  of  the  houses,  buildings,  hedges,  dykes,  fences,  gates, 
roads,  drains,  ditches,  and  watercourses  as  in  good  order  ^nd  in  proper  tenant- 
able  condition  and  repair,  and  binds  himself  to  uphold  and  maintain  the  same 
in  good  order,  condition,  and  repair  during  the  whole  currency  of  the  lease, 
and  to  leave  them  in  that  state  at  ita  termination,  but  excepting  always  from 
this  obligation  all  fences  round  plantations,  which  the  landlord  shall  be 
bound  to  maintain  at  his  own  expense,  except  in  so  far  as  they  may  be 
destroyed  or  injured  by  the  tenant  or  by  his  servants  or  stock,  or  by  others  for 
whom  he  is  responsible,  in  which  case  the  tenant  shall  be  bound  to  restore  or 
repair  at  bis  own  expense ;  and  particularly,  but  without  prejudice  to  the  said 
generality,  the  tenant  shall  clean  and  dress  the  hedges,  repair  the  dykes,  fences, 
gates,  and  roads,  and  clean  out  the  ditches  and  watercourses  once  every 
year. 

Ahranobiiints  on  Entrt 

6.  With  reference  to  the  arrangements  on  the  tenant's  entry,  the  following 
provisions  shall  apply  : — Notwithstanding  the  foresaid  terms  of  entry,  (1)  the 
tenant  shall  at  any  time  after  1st  February  1904  have  access  to  the  fallow 
land,  and  accommodation  on  the  farm  for  four  horses  and  two  men  and  ploughs 
during  such  time  or  times  as  may  be  reasonably  necessary  for  working  such 
land ;  and  (2)  on  the  other  .hand,  the  outgoing  tenant  shall  be  entitled  to  the 
use  of  the  bam,  barnyard,  threshing  mill,  engine  and  boiler,  and  one  cot- 
house,  and  accommodation  for  four  horses  and  carte,  till  the  term  of  Whit- 
sunday 1906.  The  tenant  shall  relieve  the  landlord  of  the  obligation  in  the 
subsisting  lease  of  the  farm,  being  that  in  favour  of  the  said  C,  to  take  over 
and  pay  for  the  dung,  grass  seeds,  fallow  brealt  and  ploughing,  and  the  thresh- 
ing-mill, engine  and  boiler,  and  the  tenant  shall  pay  for  these,  and  shall  carry 
through  all  arrangements  and  arbitrations  in  order  to  fix  the  price  thereof,  and 
shall  relieve  the  landlord  of  all  expenses  and  all  other  claims  in  connection 
therewith.  But  as  r^ards  the  straw  of  the  said  C.'s  waygoing  crop,  the 
tenant  shall  receive  the  same  without  payment  or  compensation,  with  this 
exception,  that  the  said  C.  shall  be  entitled  to  have  and  use  so  much  of  the 
straw  as  may  be  necessary  for  heading  the  stacks,  covering  the  potato  pits, 
and  also  for  such  horses  as  may  be  reasonably  necessary  for  threshing  and 
marlLeting  the  crop,  the  tenant  receiving  the  manure  made  from  such  straw. 

Mahagehbkt' 

7.  As  regards  the  management  of  the  farm,  the  following  provisions  shall 
apply : — The  tenant  shall  reside  on  the  form.     He  shall  at  all  times  keep  a 

'  For  a  diffsraDt  set  of  m 
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sufficient  stock  (being  bia  own  property)  on  tbe  farm.  He  shall  labour, 
manure,  and  crop  the  farm  in  all  respecte  according  to  the  rules  of  good 
husbandrj  as  practised  in  the  district,  and  shall  not  deteriorate  or  run  out  the 
soil  by  undue  cropping  or  penury  of  manure ;  and  without  prejudice  to  the 
foregoing  generality,  he  shall  be  entitled  to  cultivate  and  crop  the  lands  as  he 
thinks  moat  advantageous,  subject  to  the  following  regulations ; — He  shall 
never  have  less  tb&n  two-Sftbs  of  the  land  in  grass  nor  more  than 
two-fiftbs  in  white  crop  (beans  and  pease  being  reckoned  as  white  crop). 
[During  the  last  live  years  of  the  lease]  the  tenant  shall  not  be  entitled  to 
take  two  white  crops  (including  beans  and  pease)  in  succession  from  the  same 
land.  [During  the  last  five  years  of  the  lease]  the  tenant  shall  not  be 
entitled  to  break  up  for  cropping  any  land  until  it  shall  have  lain  in  grass 
for  at  least  two  successive  years.  The  tenant  shall  annually  consume  on  the 
farm  all  the  straw,  ohaS^  fodder,  turnips,  and  other  green  crops  (hay  and 
potatoes  excepted)  that  may  be  produced  on  the  farm.  He  shall  apply  to  the 
land  annually  the  whole  manure  made  on  the  farm.  If  hay  or  potatoes  are 
sold  or  carried  off  the  farm,  the  tenant  shall  purchase  and  lay  down  on  the 
farm  at  least  twenty  cart-loads  of  dung  for  every  acre  of  crop  so  sold  or  carried 
of^  or  an  equivalent  thereto  in  bone  manure. 

Arranoehbnts  towards,  and  at,  Expiry 
8.  With  reference  to  the  arrange'ments  towards,  and  at,  the  expiry  of  this 
lease,  the  following  provisions  shall  apply : — Notwithstanding  the  terms  of 
eipiry  following  from  the  terms  of  entry  before  expressed,  (1)  the  tenant 
shall  be  entitled  to  the  use  of  the  bam,  barnyard,  threahing-mill,  engine  and 
boiler,  and  one  cot-house,  and  accommodation  for  four  horses  and  carts,  till  the 
term  of  Whitsunday  1924,  and  (2)  on  the  other  hand,  the  tenant  shall  be 
bound  to  allow  the  landlord  or  incoming  tenant,  at  any  time  after  Ist  February 
1923,  to  have  access  to  the  fallow  land,  and  accommodation  on  the  farm  for 
four  horses  and  two  men  and  ploughs  during  such  time  or  times  as  may  be 
reasonably  necessary  for  working  such  land.  The  landlord  or  incoming  tenant 
shall  have  power  to  sow  grass  seeds  with  the  tenant's  waygoing  crop  or  any 
part  thereof,  the  tenant  being  bound  to  harrow  and  roll  the  same  free  of 
charge,  and  to  give  due  notice  to  the  landlord  or  incoming  tenant  before 
sowing  the  crop.  The  landlord  or  incoming  tenant  shall  be  bound  to  take,' 
and  the  tenant  shall  be  bound  to  leave  and  sell,  the  whole  dung  made  on  the 
farm  after  the  turnip  crop  is  sown  in  the  penultimate  year  of  the  lease,  at 
such  price  as  shall  be  fixed  by  arbitration.  The  tenant  shall  also  be  entitled 
to  payment  from  the  landlord  or  incoming  tenant  for  the  fallow  break,  and 
also  for  ploughing  the  same  if  such  ploughing  shall  have  been  done  by  the 
tenant  at  the  request  of  the  landlord  or  incoming  tenant.  The  tenant  shall 
leave  the  whole  of  the  last  year's  crop  of  straw  on  the  farm  without  compensa- 
tion, with  the  same  exceptions  as  on  his  own  entry,  and  he  shall  be  bound  to 
thresh  out  and  deliver  the  straw  in  a  regular  and  customary  manner,  and  so 
as  to  keep  the  live  stock  of  the  landlord  or  incoming  tenant  in  a  full  supply 
of  straw  for  food  and  litter.  The  ground  sowu  with  gratis  seeds  with  the 
'  See  p.  aS7. 
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teQant'a  penult  crop  sh&ll  not  be  pastured  with  cattle  or  horses  at  an;  time, 
nor  with  sheep  after  the  term  of  Candlemas  1923. 

Fire  Insurancb 

9.  The  tenant  shall  pa;  to  the  landlord  as  at  the  term  of  Whitsunda; 
1904,  and  at  the  same  term  in  each  subsequent  year  of  the  lease,  but  not  in 
the  year  of  removal,  one-half  of  the  premium  of  fire  insurance  on  a.polioy  to 
be  effected  by  the  landlord  in  hia  own  name,  covering  the  houHes  and  other 
buildings  to  the  extent  of  £  ,  and  all  aums  to  be  recoverod  under 
the  policy  shall  be  expended  by  the  landlord  in  reinstating  the  property 
destroyed  or  damaged.'  The  tenant  shall  effect  and  maintain  in  his  own 
name  an  insurance  of  his  stock,  stocking,  and  crops  with  a  responsible  in- 
surance company  to  the  extent  o!  £  i  ,  and  shall  produce  the  policy 
and  the  yearly  premiiuu  receipts  to  the  landlord. 

Landlord's  Options  to  Tbrhinatb 

10.  If  at  any  time  during  the  currency  of  this  lease  the  tenant  shall  have 
an  award  of  sequestration  or  cessio  pronounced  affecting  his  estate,  or  shall 
grant  a  trust  deed  for  behoof  of  creditors,  or  become  notour  bankrupt  (whether 
any  of  these  shall  happen  at  the  instance  of  the  landlord  or  any  other  party), 
then,  in  the  option  of  the  landlord,  this  lease  shall  ipso  facto  come  to  an  end, 
and  the  landlord  shall  be  entitled  to  apply  to  the  sheriff  of  the  county  or  any 
competent  authority  for  a  warrant  of  summary  ejection,  the  tenant  being 
always  eotitled  to  the  rights  of  an  outgoing  tenant  as  if  this  lease  had  run  to 
its  natural  termination. 

Obligation  to  rbhovs,  ma 

11.  The  tenant  binds  himaelf  to  flit  and  remove  himself,  and  his  family, 
servants,  cottars,  goods,  and  gear,  from  the  farm  and  buildings  thereon  at  the 
eipirj  or  sooner  termination  of  this  lease,  without  any  warning  or  process  of 
removing  to  be  used  to  that  effect ;  and  should  he  refuse  or  neglect  to  do  so, 
he  shall  pay  at  the  rate  of  an  annual  rent  of  £  [twice  the  rent]  for 
the  time  he  shall  remain  in  possessiou  after  such  termination,^  which  increased 
rent  it  is  hereby  agreed  shall  be  pactional  and  not  penal.  And  without  pre- 
judice to  the  foregoing  obligation  to  remove  without  notice  or  warning,  it  is 
agreed  that  noticea  under  sec.  28  of  the  Agrioultund  Holdings  (Scotland)  Act, 
1883,  are  hereby  dispensed  with,  and  neither  party  shall  be  entitled  to  found 
to  any  effect  upon  the  failure  of  the  other  to  give  the  notice  thereby  required. 


13.  All  questions  and  disputes  of  every  kind  which  may  arise  between  the 
landlord  and  the  tenant,  and  their  respective  heirs,  executors,  representatives, 
and  Bucoeaeors  whomsover,  whether  before  or  on  the  commencement,  during 
the  currency,  or  on  or  after  the  termination  of  this  lease,  are  hereby  referred 
to  the  amicable  and  final  decision  of  two  arbiters,  one  to  be  named  by  each 

'  This  obligation  on  the  landlord  ii 
implied.     Clark  v.  Htmu,  1902,  S  F.  21 
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part;,  and  failing  the  arbiters  agreeing,  then  b;  an  overBmao  to  be  named  bj 
them  before  they  enter  on  the  busineas  of  the  BubmisBion.  In  every  case 
which  Bhall  occur  requiring  a  settlement  by  arbitration,  if  either  of  the  parties 
fail  to  name  an  arbiter  within  fourteen  days  after  being  required  to  do  bo,  it 
shall  be  competent  to  the  other  party  to  apply  by  Bummary  petition  or  other- 
wise to  the  Bfaeriff  of  the  county  for  the  nomination  of  an  arbiter  on  behalf  of 
the  party  so  failing  to  name  one ;  and  in  Uke  manner,  if  in  any  case  the  arbiters, 
however  named,  shall  fail  to  agree  upon  or  to  appoint  an  oversman  before 
entering  on  the  business  of  the  aubmisBion,  or  within  fourteen  days  after 
they  are  both  themselves  appointed,  it  shall  be  competent  for  either  of  the 
parties  to  apply  to  the  BherilT  for  the  nomination  of  an  overBman.  The  arbiter 
and  oversman  shall  have  power  inter  alia  to  award  and  aasess  damages.  No 
arbitration  shall  fall  by  the  death  of  either  or  both  of  the  parties. 

Beoistiiatiok,  btc. 
13.  All  the  obligations  hereinbefore  contained  on  the  part  of  the  tenant 
shall  bind  not  only  the  said  B.  and  his  auccesBOrB  in  the  occupation  under  this 
lease,  but  also  his  heirs,  executors,  and  repreeentativee  whomsoever,  all  jointly 
and  severally,  without  the  neoeasity  of  discuseing  them  in  their  order :  And 
both  parties  consent  to  registration  hereof,  and  of  all  deoreoB-arbitral  interim  and 
final,  to  be  pronounced  under  the  foregoing  clause  of  arbitration,  and  all  other 
proceedings  thereunder,  for  preservation  and  execution. —In  witness  whereof. 

AGRICULTURAL  LEASE,  WITH  (1)  MARTINMAS  ENTRY, 
(2)  BREAK,  (3)  POSTPONED  RENTS 

[Preceding  form,  to  statement  of  entjunince.] 
and  that  for  nineteen  years  and  crops  from  and  after  the  28tb  day  of  November 
1904,  which,  notwithstanding  the  date  hereof,  is  declared  to  be  the  term  of 
the  tenant'B  entry  under  thie  lease. 

Break 
But  notwithstanding  the  term  of  endurance  before  written,  it  shall  be  in 
the  power  of  either  landlord  or  tenant  to  put  an  end  to  this  lease  at  the  38th 
day  of  November  1914,  provided  the  party  desirous  of  taking  advantage  of 
this  break  shall  give  notice  in  writing  to  the  other  party  on  or  before  the  26th 
day  of  November  1913. 

Reeervatiohb  ahd  Warrandius 

[See  preceding  form,  pp.  626-8.] 

Oblioation  fob  Rest 
4.  For  which  causes,  and  on  the  other  part,  the  said  B.  binds  himself,  and 
his  heirs,  executors,  and  representatives  whomsoever,  all  jointly  and  severally, 
without  the  necessity  of  discusBing  them  in  their  order,  to  pay  to  the  landlord, 
or  his  factor  in  his  name,  the  sum  of  £.  of  yearly  rent  for  the  farm,  and 

that  at  two  terms  in  the  year.  Candlemas  and  Lammas,  by  equal  portions, 
beginning  the  first  term's  payment  thereof  at  the  term  of  Candlemas  1906,  and 
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the  next  at  lAmmAa  thereafter,  aod  these  ia  full  of  the  rent  for  the  first  yeax 
of  this  lease  and  crop  1906,  and  continuiog  the  payment  of  the  said  rent  balf- 
yearl}'  at  these  terms  during  the  currency  hereof,  with  a  fifth  part  more  of  each 
term's  rent  of  liquidate  penalty  in  case  of  failure,  and  with  interest  on  each 
term's  rent  at  the  rate  of  6  per  cent,  'per  annum  from  the  time  when  the  same 
becomes  payable  till  paid ;  But  deolariug,  notwithstanding  what  is  tiefore 
written,  that  upon  the  eipiry  of  this  lease,  whether  by  break  or  otherwise,  the 
whole  rents  shall  become  payable  and  be  paid  at  the  term  of  removal,  unless  the 
tenant  shall  find  sufficient  caution  or  security  to  the  satisfaction  of  the  land- 
lord for  the  due  payment  of  such  reuts  as  would  not  be  payable  until  after 
that  term  if  the  lease  had  not  come  to  an  end,  and  that  at  the  terms  at  which 
the  game  would  otherwise  have  become  payable,  and  with  interest  after  such 
terms,  and  with  penalty  all  as  aforesaid  ;  and  if  the  tenant  elects  to  pay  in  full 
at  the  term  of  removal,  he  shall  be  entitled  to  discount  at  the  rate  of  four  per 
eeiiium  per  annum  for  the  periods  between  that  term  and  the  respective  terms 
at  which  the  renta  would  otherwise  have  been  payable. 

Condition  of  Buildings,  btc. 

5.  \See  prece<liny  form,  p.  ^'i^.'] 

Arranoembnts  on  Entry 

6.  With  reference  to  the  arrangements  on  the  tenant's  entry,  the  following 
provisions  shall  apply : — Notwitlistanding  the  foreeaid  term  of  entry,  the 
outgoing  tenant  shall  be  entitled  to  the  use  of  the  bam,  barnyard,  thresh- 
ing-mill, engine  and  boiler,  and  one  cot-house,  and  accommodation  for  four 
horses  and  carts  till  the  term  of  Whitsunday  1905.  The  tenant  shall  relieve 
the  landlord  of  the  obligation  in  the  subsisting  leaee  of  the  farm,  being 
that  in  fovour  of  the  said  C,  to  take  over  and  pay  for  the  threshing-mill, 
engine  and  boiler,  and  the  dung  on  the  farm  made  after  the  sowing  of  the 
1 904  turnip  crop,  and  he  shall  carry  through  all  arrangements  and  arbitrations 
to  fix  the  price  thereof,  and  shall  relieve  the  landlord  of  all  expenses  and  all 
other  claims  in  connection  therewith.  As  regards  the  straw  of  the  said  G-'s 
waygoing  crop  \ae  on  p.  629,  or,  if  it  is  to  lie  paid  for,  it  mil  fte  included 
above  along  toilh  the  dung]. 

Management  ^ 

7.  As  regards  the  management  of  the  farm,  the  following  provisions  shall 
apply  : — The  tenant  shall  reside  on  the  farm.  He  shall  at  all  times  keep  a 
sufficient  stock  (being  his  own  property)  on  the  farm.     He  shall  labour,  manure 

'  and  crop  the  farm  in  all  respects  according  to  the  rules  of  good  husbandry  as 
practised  in  the  district,  and  shall  not  deteriorate  or  run  out  the  soil  by  undue 
cropping  or  penury  of  manure ;  and  particularly,  without  prejudice  to  the  above 
general  obligation,  he  shall  never  take  two  successive  white  crops  without  the 
intervention  of  a  green  crop,  pease  and  beans  beiug  reckoned  as  white  crops. 
But  it  after  a  crop  of  turnips  or  potatoes,  grass  seeds  are  sown  with  a  white 
crop,  and  if  the  grass  seeds  foil  on  account  of  the  season,  the  tenant  shall  be 
'  For  a  diflerent  set  of  nutnagement  clauses,  see  p.  629. 
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alloved  to  take  a  Spring  orop  of  oate  or  barley,  the  land  to  be  first  at  least 
once  ploughed,  and  grass  seeds  to  be  again  sown  down  with  such  white  crop. 
Wheat  shall  not  be  sown  except  after  a  orop  of  turnips  or  potatoes,  the  land 
beii^  Bufhoiently  dunged  for  such  green  crop ;  and  further,  during  the  last  four 
years  of  the  lease  wheat  shall  not  in  any  one  year  be  sown  to  a  greater 
extent  than  shall  have  been  done  regularly  during  the  previous  years  of  the 
lease.  The  lands  under  cultivation  shall  at  the  expiry  be  left  in  regular 
breaks  or  rotations  of  cropping.  During  the  lost  four  years  of  the  lease  one- 
fourth  of  the  farm  shall  always  be  in  sown  grass  or  pasture.  The  whole  dung 
made  on  the  farm  shall  be  applied  to  the  ground,  and  in  the  last  year  of  the 
lease  the  whole  dung  made  prior  to  the  sowing  of  the  waygoing  turnip  crop 
shall  be  applied  to  that  crop.  Further,  if  any  straw  or  turnips  are  sold  or 
carried  off  the  farm,  a  full  equivalent  quantity  of  manure  not  made  on  tbe 
farm  shall  be  applied  to  the  land. 

Abbakobhbnts  towards,  and  at,  Expibt 
'  S,  With  reference  to  the  arrangements  towards,  and  at,  the  expiry  of  this 
lease,  the  following  provisions  shall  apply ; — Notwithstandtug  tbe  term  of 
expiry  following  from  the  term  of  entry  before  expressed,  the  tenant  shall  be 
entitled  to  the  use  [as  on  p.  630].  The  landlord  or  inooming  tenant  shall 
have  power  to  sow  grass  seeds  [ae  on  p.  630].  The  tenant  shall  not  allow 
any  horses,  cattle,  sheep,  or  bestial  of  any  kind  to  pasture  upon  any  part  of 
the  lands  after  the  separation  of  his  last  crop  from  the  ground  where  grass 
seeds  have  been  sown  with  such  crop ;  and  if  he  act  to  the  contrary,  he  shall 
pay  an  additional  liquidate  sum  at  the  rate  of  £10  per  acre  for  the  ground 
so  pastured.  The  landlord  or  incoming  tenant  shall  be  bound  to  take,*  and 
the  tenant  shall  be  bound  to  leave  and  sell,  the  threshing- mill,  en^e  and 
boiler,  the  waygoing  turnip  crop,  and  the  whole  dung  mode  on  the  lands  after 
that  turnip  crop  is  sown,  all  at  such  prices  as  shall  be  lixed  by  Arbitration. 
The  valuation  of  the  turnips  shall  be  made  between  20th  October  and  15th 
November,  and  that  as  if  the  turnips  might  unconditionally  be,  and  were  to 
be,  removed  from  the  farm.  The  tenant  shall  leave  the  whole  of  the  last 
year's  crop  of  straw  [o*  on  p.  630 ;  or  if  (ft«  rfmw  ie  to  be  paid  for  it  teiU  be 
included  aliove  along  mfh  the  mill,  etc.]. 
in  preceding  form'] . 


A  SHORT  FORM  OF  LEASE  OF  A  SMALL  FARM 

[Form  on  p.  625  to  the  words  specifying  the  enduranee'\  and  that  for 
years  after  the  term  of  Uartinmas  1904. 

2.  The  following  are  reserved  to  the  landlord  [taix  in  eiuA  of  the  i 
tions  on  pp.  626-8  as  are  really  necessary,  according  to  drmmstanees,  malang 
U  clear  as  to  ohateTnent  of  rent  or  other  compensation,  or  not\ 

3.  Tbe  landlord  grants  absolute  warrandice,  subject  to  the  other  clauses 
herein  contained. 

4.  The  rent  shall  be  £■  per  annum,  which  the  tenant  binds  himself 


'  See  p.  SS7. 
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to  pay  at  Whitsunday  and  Martiomae  b;  equal  portions,  beginning  at 
VHiitaunday  1905  for  the  half-year  preceding,  vith  a  fifth  part  more  of  each 
term's  rent  of  penalty  in  case  of  failure,  and  with  interest  on  each  term's  rent 
at  the  rate  of  five  per  centum  per  annum  from  the  term  the  same  becomes  due 
till  paid. 

6.  [Clause  as  to  condition  of  buU'lingn,  etc.,  on  p.  629,  so  far  as  neeeggary.] 

6.  The  tenant  shall  pay  the  outgoing  tenant  for  the  grass  seeds  sown  with 
the  latter'e  waygoing  crop,  and  shall  relieve  the  landlord  thereof,  and  of  all 
e^ienae  of  ascertaining  and  settling  the  amount.  The  tenant  shall  in  like 
manner  receive  at  the  expiry  of  this  lease,  from  the  landlord  or  incoming 
tenant,  the  value  of  the  grass  seeds  sown  with  his  waygoing  crop,  on  produc- 
tion of  a  respectable  tradesman's  account  vouching  the  amount,  and  a  declara- 
tion by  the  tenant  if  required. 

7.  The  tenant  shall  reside  on  the  farm.  He  shall  at  all  times  keep  a 
sufficient  stock  (being  his  own  property)  on  the  farm,  and  shall  labour,  crop, 
and  manure  the  farm  in  all  respectx  according  to  the  rules  of  good  husbandry 
as  practised  in  the  district.  He  shall  never  have  less  than  two-fifths  of  the 
land  in  grass,  nor  more  than  two-fifths  in  white  crop.  He  shall  never  take 
two  white  crops  in  succession  from  the  same  ground.  He  shall  annually 
consume  on  the  farm  all  the  straw,  chaff,  fodder,  turnips,  and  other  green 
crop,  and  shall  apply  to  the  land  annually  the  whole  manure  made  on  the 
fiirm  [or  mbrtittUe  the  promsums  at  the  end  of  article  7  on  p.  630]. 

8.  [Fire  inetirance,  p.  631,  */  denred.] 

9.  [Banltruptc!/,  p.  631.] 

10.  [Obligation  to  remove,  p.  631.] 

11.  [Arbitration,  p.  631.] 

12.  [Registration,  etc.,  p.  632.] 


A  STILL  SHORTER  FORM  FOR  A  SMALL  PIECE  OF 
LAND 

[J/ter  the  introductory  paragraph,  proceed] 

1.  The  said  A.  lets  to  the  said  B.  and  his  heirs,  but  excluding  subtenants 
and  assignees,  whether  legal  or  conventional,  the  piece  of  land  [identtfi/  it], 
extending  to  *  or  thereabouts,  but  which  measurement  is  not  of  the 
essence  of  or  material  to  the  contract,  and  that  for        years  from 

2.  This  lease  applies  to  the  surface  only,  and  for  agricultural  purposes  only 
and  for  no  other  purpose  whatever. 

3.  Without  prejudice  to  the  foregoing  article,  there  are  reserved  to  the 
landlord — 

(1)  Power  to  resume  land  for  building,  feuing,  or  letting  on  long  lease, 

the  tenant  being  entitled  to  abatement  of  rent  and  to  payment  for 
any  crop,  seed,  manure,  and  labour  on  or  in  such  ground,  all  as 
the  same,  fuliog  agreement,  may  be  settled  by  arbitration  by  two 
arbiters  to  be  mutually  appointed  or  by  an  oversman  appointed  by 
them  before  entering  upon  the  submission. 

(2)  Power  to  shoot  and  sport  over  the  land  and  to  let  these  rights. 


j,t.zed_,CjOO»^lc 


636  LEASES 

4.  [Rent,  pp.  634-5.J 

5.  The  teoant  accepts  of  the  land,  buildings,  hedges,  fenoea,  gates,  drains, 
and  everything  else  as  in  good  order  and  in  proper  tenantable  condition  and 
repair,  and  binds  himself  to  keep  the  same  in  such  order,  condition,  and 
repair  during  the  currencj  of  the  lease,  and  to  leave  them  in  that  state  at  its 
termination. 

6.  The  tenant  shall  labour,  crop,  and  manure  the  lands  according  to  the 
most  approved  rules  of  good  husbandly,  and  so  as  not  in  an;  manner  to 
deteriorate  or  run  out  the  same,  but  on  the  contrary  shall  use  his  utmost 
endeavour  to  improve  the  land  and  keep  it  in  good  heart. 

7.  [Orass  geeds,  clause  6,  p.  635,  or  the  following]  In  the  last  year  of  the 
lease  the  landlord  or  incoming  tenant  shall  be  entitled  to  sow  grass  and  clover 
seeds  with  the  tenant's  white  crop.  The  tenant  ehall  give  six  days'  previous 
notice  in  writing  to  the  landlord  or  incoming  tenant  before  beginning  to  sow 
his  last  Spring  crop,  and  he  shall  be  bound  to  harrow  and  roll  in  the  seeds  in  a 
proper  manner  without  any  charge  therefor,  and  shall  not  be  entitled  to  out 
or  pasture  with  stock  of  auj  kind  or  otherwise  injure  the  land  ao  sown  down 
after  tiie  last  orop  has  been  reaped. 

8.  Tf  at  any  time  during  the  currency  of  this  lease  the  tenant  shall  have 
an  award  of  sequestration  or  eemo  pronounced  afieoting  his  estate,  or  shall  grant 
a  truat  deed  for  behoof  of  hie  creditors,  or  become  notour  bankrupt  (whether  any 
of  these  should  happen  at  the  instance  of  the  landlord  or  any  other  party),  then 
in  the  option  of  the  landlord  this  lease  shall  ipso  facto  come  to  an  end. 

Lastly. — Both  parties  consent  to  registration  hereof  for  preeervaUon  and 
execution. — In  witness  whereof. 

LEASE  OF  A  SHEEP  FARM 

[Form  on  p.  625,  to  staiemefttt  of  endurance]  and  that  for  years 

from  and  after  the  term  of  Whitsunday  1904,  which  is  hereby  declared  to  be 
the  term  of  the  tenant's  entry,  notwithstanding  the  date  hereof. 

Rbsrrvationb 

2.  But  this  lease  is  grauted  under  the  following  reservations  in  favour  of 
the  landlord,  namely  \specify  fhem,  having  special  regard  to  keaiJier-bumimj, 
«ee  p.  628]. 

3.  [Warrandice,  p.  628.] 

4.  [Bent,  p.  634,  but  the  first  rent  payable  at  Martinmas  1904,  and  the 
next  at  Whitsunday  1905.] 

5.  [Buildings,  etc.,  p.  629,  but  specify  fanks  and  folds.] 

Sheep  Stock  on  Entkt 

6.  The  tenant  shall  take  over  the  sheep  stock  on  the  farm  at  the  date  of 
his  entry,  and  shall  pay  therefor  to  the  outgoing  tenant  C,  and  the  tenant 
shall  relieve  the  landlord  thereof,  and  of  all  expenses  in  connection  with 
ascertaining  and  settling  the  amount.  The  price  shall  be  fixed  by  arbitra- 
tion between  the  tenant  and  the  said  C,  in  terms  of  the  lease  in  favour  of 
the  said  C. 
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Shbbp  Stock 

7-  [Further]  as  regards  the  sheep  stock,  the  following  provisions  shall 
apply : — The  tenant  shall  keep  the  farm  duly  stocked,  but  not  over-stocked. 
The  stock  aJiall  be  the  tenant's  own  property.  The  stock  shall  not  be 
changed  during  the  last  four  years  of  the  lease.  On  the  tenant's  removal, 
whether  at  the  natural  ish  or  at  any  other  period,  he  shall  dispose  of  the  stock 
to  the  landlord  or  incoming  tenant  if  required  so  to  do  in  writing  dated  not 
later  than  the  1st  day  of  March  in  the  year  of  his  removal,  except  in  the  case 
of  termination  before  the  natiu%l  ish  by  exercise  of  the  landlord's  option  to 
that  effect  in  the  event  of  any  cause  arising  to  give  occasion  for  such  exercise 
in  terms  of  this  lease,  in  which  case  the  written  notice  may  be  given  at  the 
same  time  as,  or  within  one  month  after,  the  intimation  of  the  exercise  of  such 
option.  The  price  shall  be  fixed  by  arbitration,  failing  agreement.  In  like 
manner,  in  the  event  of  the  tenant  dying  during  the  currency  of  the  lease, 
the  stock  shall  not  be  removed  from  the  farm  ;  but  in  case,  from  the  tenant's 
testamentary  writings  or  otherwise,  the  stock  shall  then  belong  to  someone 
other  than  the  party  succeeding  to  the  lease,  the  stock  shall  be  diepoaed  of  to 
such  latter  person,  who  shall  be  bound  to  take,  as  the  other  party  shall  be 
bound  to  make  over,  same  at  a  price  to  be  fixed  as  aforesaid;  and  failing 
arrangemente  to  that  end  being  made  and  carried  throi^h,  the  price  paid, 
and  evidence  on  all  these  matters  produced  to  the  landlord,  all  within  sis 
months  after  the  tenant's  death,  then  this  lease  shall,  in  the  option  of  the 
landlord,  come  to  an  end  without  any  declarator  or  other  process,  and  the 
farm  may  be  immediately  re-let,  in  which  case  the  landlord  or  incoming 
tenant  shall  have  the  option  of  purchasing  as  hereinbefore  expressed. 

Or, 
if  t/ie  lajuil'ird  or  incoming  tenant  into  be  bound  to  take  the  stock,  the  datite 
will  run  thu»: 

7.  [Further]  as  regards  the  sheep  stock,  the  following  provisions  shall 
apply :— The  tenant  shall  keep  the  farm  fully  stocked,  but  not  over-stocked. 
The  stock  shall  be  the  tenant's  own  property,  and  it  shall  not  be  changed 
during  the  lease.  The  stock  shall  be  bound  to  the  ground ;  and  on  the 
expiry  of  this  lease,  whether  at  the  natural  ish  or  any  other  period,  the 
tenant  shall  be  bound  to  leave  and  sell  the  same  to  the  landlord  or  incoming 
tenant,  and  the  landlord  or  incoming  tenant  shall  be  bound  to  take  and  pay 
for  the  same.'     The  price  shaU  be  fixed  by  arbitration,  failing  agreement. 

Insert  such  clauses  applicable  to  the  arable  land,  if  any,  as  may  be 
appropriate  under  the  circumstances,  and  necessary  general  clauses  from  the 
preceding  forms. 

■  Note  that,  at  leut  when  the  clause  ii  the  tenant's  debntt.  Staoart  v.  M.  tit 
expressed  so  *s  to  bind  the  laodlord,  but  to  Brtadattane,  lEIOS,  G  F.  3G9.  A  sucoeeding 
leave  an  option  to  the  tenant,  if  the  tenant's  heir  of  entul  is  not  liable.  Pwnton  v. 
trustee  in  bankruptcy  requires  the  landlord  Maekiittoih,  1S03,  10  S.  L,  T.  No.  4S6, 
to  take  over  the  stock  in  tenns  of  the  lease,  Qusre  whether  a  singular  successor  is  bound ) 
this  entitles  the  landlord  to  set  off  rent  and  Ibid.  An  obligation  by  lessor  to  take  new 
arrears  agaijist  the  price.  Craig'f  3V.  v.  tenatU  bound  is  very  defective,  for  (a)  he 
L.  Malcolm,  1900,  2  S.  641.  The  obligation  may  prefer  to  take  the  farm  into  his  own 
is  enforceable  against  the  landlord  even  in  hands  on  eipiiy,  and  (A)  in  any  case  a  new 
the  event  of  an  irritancy  of  the  lease  throngh      tenant  may  not  be  fonnd.    Ibid. 
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It  is  contracted  between  the  parties  foUowing,  viz, ; — A.,  heritable  creditor 
in  poBseesion  of  the  eatate  of  X.  in  the  couoly  of  ,  of  which  the 

aubjecta  hereby  let  form  part  [or  of  inter  alia  the  Bubjects  hereby  let],  conform 
to  decree  of  mailla  and  duties  at  his  instance  agunst  B.  [the  debtor]  obtained 
in  the  Court  of  Session  [or  Sheriff  Court  at  ],  dated  and 

extracted  ,  [and  specially  authorised  to  grant  theee  presents  conform 

to  decree  obtained  in  the  SberifT  Court  at  [or  the  said  Sheriff  Court], 

dated  and  extracted  ] :  Declaring  that  the  said  A.,  and  his  auc- 

cessoi^  and  assignees  bo  long  as  they  remain  in  posseseioQ,  and  thereafter  the 
said  B.  and  hb  heirs,  or  other  the  party  or  parties  for  the  time  being  entitled 
to  the  said  subjects  or  the  rents  thereof,  are  hereinafter  referred  to  and  in- 
oluded  wherever  the  expression  "  the  landlord "  ia  need  throu^out  these 
presents,  of  the  first  part,  and  C,  who  and  his  heirs  in  the  right  of  occupa- 
tion under  this  lease  ore  hereinafter  referred  to  and  included  wherever  the 
expression  "  the  tenant "  is  used  throughout  these  presents  of  the  second  part, 
in  manner  foUowing :  That  is  to  say  [proceed  as  in  orditiary  form]. 

GRASS  PARKS 

Conditions  of  roup  and  lease  of  grass  porks  at  belot^ng  to  A.,  dis- 

tinguished as  follows,  viz. :  (first)  the  Haugb  Park,  being  No.  on 
the  Ordnance  Survey  Map  signed  as  relative  hereto,  (second)  [di»- 
tinguish  them  in  like  manner],  whjch  parks  are  to  be  let  by  public 
roup  for  the  season  19      by  the  said  at  on 

at  o'clock  noon,  on  the  conditions  following  or  at  such  other  time 
and  on  such  other  conditions  as  may  be  specified  in  any  minutes  to 
be  annexed  hereto. 

1.  The  upset  rents  shall  be  as  follows  :  (1)  the  Haugh  Park  £  \tmd 
eo  on,  or  The  proprietor  reserves  a  right  to  make  one  bid  during  .the  ex- 
posure of  each  park,  or  both  of  them  douses  Tnay  be  unite^.  The  proprietor 
shall  be  entitled  to  reject  any  offerer,  in  which  case  no  offer  on  his  behalf 
shall  be  received;  and  if  required  all  ofFerers  shall  state  on  whose  behalf 
they  are  offering. 

2.  The  parks  are  to  be  let  for  the  period  from  [\d  April  19  ]  to  [30/A 
November  19    ]  both  inclusive. 

3.  The  parks  are  to  be  let  for  pasture  only,  and  only  by  horeea  or  cattle, 
and  the  following  are  excluded,  viz.:  (1)  bulls;  (2)  animals  suffering  from 
disease;  and  (3)  wild  or  fence-breaking  animals.  Any  animal  which  after 
admission  shews  symptoms  of  disease  or  of  viidness  or  fence-breaking  habits 
shall  be  forthwith  removed. 

4.  No  guarantee  is  given  as  to  the  extent  of  the  respective  parks  or  as  to 
accesses,  fences,  shelter,  water,  or  as  to  any  matter  or  thing  whatever.  Offerers 
must  satbfy  themselves  on  all  points.  No  error  or  deficiency  in  any  or  all 
of  the  matters  before  referred  to  or  in  any  other  respect,  nor  any  loss  resulting 
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therefrom,  shall  affect  the  contract  or  entitle  the  tenant  to  resile  or  to  claim 
any  abatement  of  rent  or  to  claim  damages,  or  to  any  other  remedy.  The 
propriator  is  not  to  be  reBponsible  for  any  accident,  damage,  or  loea  to  or  of 
stock  from  whatever  cause  arising. 

5.  The  parks  shall  be  sufficiently,  but  not  over-pastured. 

6.  All  injury  to  other  stock  or  to  ground,  buildings,  crops,  trees,  fences, 
gates,  or  otherwise  caused  by  the  tenant,  or  by  his  stock,  or  by  his  serranta, 
or  those  employed  by  him,  or  for  whom  he  is  responsible,  shall  be  made  good 
by  the  tenant.  The  tenant  shall  further  relieve  the  proprietor  of  any  Uability 
which  he  may  incur  for  any  such  injury  so  arising  to  the  property  of  third 
parties. 

7.  All  manure  made  by  the  stock  shall  be  the  property  of  the  proprietor, 
free  of  any  claim. 

8.  Forty-eight  hours'  notice  shall  be  given  to  the  proprietor  or  his  factor 
when  stock  is  to  he  put  on  or  removed  from  any  of  the  parks.  The  acceaaes 
used  shall  be  those  pointed  out  on  behnlf  of  the  proprietor. 

9.  Assignees  and  sub-tenaotB  are  excluded. 

10.  The  proprietor  reserves  the  following  rights  and  powers  eierciseable  by 
himself  and  his  lessees  and  others  having  his  authority,  viz. : — {1)  rights  of 
access,  perambulation,  hunting,  sporting,  shooting,  and  fishing ;  (2)  to  perform 
cartt^s  of  all  kinds  across  or  through  the  parks ;  (3)  to  cut  and  pull  out 
thistles  and  weeds,  which,  however,  he  shall  not  be  bound  to  do  i  and  (4)  to 
out  wood  and  quarry  stone  and  to  remove  same.* 

11.  Each  person  preferred  to  any  of  the  parka  shall  sign  a  minute  in  the 
form  annexed  hereto,  and  the  same  shall  also  be  signed  by  a  cautioner  to  be 
provided  by  him.  The  cautioner  shall  be  to  the  satisfaction  of  the  pro- 
prietor, who  shall  be  entitled  to  reject  any  cautioner  without  reason  assigned. 
The  minute  shall  be  signed  by  or  on  behalf  of  the  tenant  at  the  roup,  and  if 
not  then  wgned  by  him  personally,  it  or  another  copy  of  the  same  shall  be 
s^ed  by  him.  If  the  minute  be  not  in  the  hands  of  the  proprietor's  agents 
having  duly  attested  signatures  by  the  tenant  and  a  sufficient  cautioner 
within  six  days  after  the  roup,  the  proprietor  may  in  his  option  bold  the 
offerer  as  tenant,  or  cancel  the  contract  and  hold  the  oflerer  liable  in  one- 
fourth  part  of  the  rent  as  liquidate  dam^es.  The  stamp  duty  on  the  minute 
and  promissory  note  aftermentioned  ahall  be  payable,  one  half  by  the  pro- 
prietor and  the  other  half  by  the  tenant. 

12.  The  rent  shall  be  payable  at  Martinmas,  Uth  November  19  ,  with 
interest  thereafter  at  the  rate  of  5  per  cent,  per  annum  till  paid.  Before  a 
tenant's  stock  is  allowed  to  enter  he  shall  grant  a  promissory  note  along  with 
bis  cautioner  jointly  and  severally  for  the  amount  of  the  rent  payable  in  the 

Bank  at  on  8th  November  19    .     The  tenant  shall  be 

entitled  to  prepay  the  rent  at  any  time,  in  which  oase  discount  at  the  rate  of 
4  per  cent,  p^  annum  will  be  allowed, 

13.  B.  shall  be  judge  of  the  roup,  with  power  to  decide  all  questions 
arising  at  the  roup  as  well  between  the  proprietor  and  offerers  as  among 
the  offerers  themselves. 

■  This  last  reservatiau  ought  tobeomittod      essential  for  aheltsr.     If  power  torcstune  for 
if  not  really  necesBory.    The  wood  may  be      feoiug,  etc.,  be  desired,  see  p.  627. 
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14.  All  queslioQB  and  disputes  after  the  roup  betweeu  anj  of  the  parties, 
including  cautioners,  as  to  the  meaning  and  effect  of  these  oouditions  and  the 
carrying  out  of  the  same  or  otherwise  in  connectioti  with  the  lease  and 
occupancy,  and  all  claims  between  the  parties,  are  referred  to  C,  whom  fultag 
to  D.,  as  sole  arbiter. 

16.  In  all  matters  of  judicial  procedure  the  proprietor,  offerers,  tenante, 
and  oautiouera  subject  themselves  to  the  jurisdiction  of  the  Sheriff  Court 
of  at 

16.  These  conditions  are  not  to  be  altered  or  modified  by  advertisements 
or  other  information  given,  or  statements  made,  by  or  on  behalf  of  the  pro- 
prietor or  by  the  judge  of  the  roup,  whether  before,  at,  or  after  the  roup. — In 
witness  whereof. 

MlNUTB 

1,  E.,  become  tenant  of  the  Haugh  Park  identified  iu  the  foregoii^ 
Conditions  at  the  rent  of  £  for  the  period  aud  on  the  terms  and 

conditions  therein  specified,  all  which  1,  the  said  E.,  as  principal,  and  I,  F.,  as 
cautioner,  adopt  and  bind  ourselves  jointly  and  severally  to  fulfil  and  observe 
in  all  respects. —  In  witness  whereof. 

[Place  and  date.] 

Accepted  on  behalf  of  the  proprietor  i 

/-     Holograph. 
(SigTioture)  \ 

Stamp. — As  a  lease. 

If  by  private  bargain  make  the  following  changes : — 

Title. — Omit  all  reference  to  roup. 

Art.  1.  Omit  it. 

Art.  11  will  read  as  follows : — 

Each  person  accepted  as  tenant  of  any  of  the  parks,  and  his  cautioner, 
shall  sign  a  minute  in  the  form  annexed  hereto.  If  the  minute  duly  signed 
by  tenant  and  cautioner,  and  attested,  be  not  in  the  hands  of  the  proprietor's 
agents  within  six  daye  after  the  posting  of  the  intimation  of  acceptance  of 
offer,  the  proprietor  may,  etc.,  etc. 

Art  13.  Omit  it. 

Art.  14.  Omit  "  after  the  roup." 

Art.  16.  Stop  at  "proprietor." 

Add  new  Article  at  end  as  follows : — 

Offers  will  be  received  by  Messrs  G.  &  H.  on  or  before  .     The 

highest  or  any  offer  may  not  be  accepted. 

Offer 
[Place  atid  date.] 

I,  E.,  offer  £  of  rent  for  the  park  for  the  period  and  on  die 

terms  and  conditions  above  stated.     And  I  offer  F.  as  cautioner. 

SftFARATB   ACCBFTANCE 

[Place  and  date.] 

On  behalf  of  the  proprietor  we  accept  your  offer  of  £  for  the  [tpecifj/ 

tlte  park]. 

[Minute  «  aliove.] 
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SECTION  XXXVITI 

REVERSIONARY   INTERESTS 

A  REVEKSIONABT  intereet  may  be  defined  as  an  interest  in  property, 
which  may  or  may  not  be  vested  in  the  meantime,  but  of  which,  in 
either  case,  the  beneficial  enjoyment  is  postponed  by  the  existence  of 
some  prior  estate  or  interest,  such  as  a  liferent.  The  paramount 
question  r^arding  every  such  interest  is :  Is  it  vested  ?  and  the 
reports  are  largely  filled  with  answers  to  that  question  in  particular 
cases,  decisions  which  it  will  be  found  very  difficult  to  reconcile. 

As  the  law  is  at  present  developed,  a  reversionary  interest  may,  as 
r^arda  vesting,  be  in  any  one  of  three  positions ; — 

1.  It  may  be  absolutely  and  indefeasibly  vested. 

2.  It  may  be  vested  subject  to  defeasance  in  a  certain  event. 

3.  It  may  be  not  vested  at  all,  but  contingent. 

Absolute  Yeebing. — It  ia  easy  to  understand,  but  not  very  easy 
to  define,  what  a  vested  reversionary  interest  is.  It  would  be  incorrect 
to  Bay  that,  though  the  actual  enjoyment  is  postponed,  it  is  already  the 
absolute  property  of  the  person  entitled  to  it.  That  would  be  a 
contradiction  in  terms,  for  full  dom/inium  involves  the  rights  of  drawing 
the  fruits  and  alienating  the  corptis.  But  the  results  and  effect  of 
vesting  are  easily  understood,  and  briefly  they  are:  that  the  right  is 
enbject  to  the  debts  and  deeds,  hiier  vivos  and  mortis  caiaa,  of  the 
person  entitled  to  it  That  is  to  say,  his  creditors  may  attach  it  by 
diligence,  it  will  fall  under  his  bankruptcy,  he  may  alienate  and 
mort^^e  it,  he  may  bequeath  it,  if  there  is  any  destination  affecting  it 
under  the  titles  he  may  alter  the  destination,  ajid  (apart  from  any 
destination  left  unaltered)  if  he  die  intestate,  it  will  go  to  his  heirs 
a&  itUeslato,  subject  to  liability  for  his  debts,  according  to  the  ordinary 
rules  of  law. 

Veetlng  subject  to  Defeasance. — This  is  a  doctrine  which, 
though  long  established  in  certain  relations,  has  recently  been  very 
mach  developed.  It  takes  its  origin  from  the  rule  of  tailzied  sue- 
cession,  that  though  the  nearest  heir  in  existence  at  the  death  of  the 
last  proprietor  is  entitled  to  make  up  title  and  enter  into  posseeeion, 
still,  if  a  nearer  heii  be  subsequently  born,  th^  heir  who  has  entered 
611  41 
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into  posaession  must  denude  in  favour  of  the  nearer  heir,  and  that  whether 
'  the  latter  wob  or  was  not  in  viero  at  the  death  of  the  last  proprietor. 
A  case  in  point  is  a  destination  to  the  sons  of  A.  in  their  order,  whom 
failing  to  B.  A/s  then  only  sen  is  in  possession  and  dies ;  B.  succeeds ; 
A.  then  has  another  son ;  B.  must  denude  in  favour  of  the  second  sod  of 
A.  The  rule  is  different  in  succession  by  force  of  law  apart  from  any 
tailzied  destination,  for  then  the  nearest  heir  in  existence  at  the  opening 
of  the  succession  acquires  an  indefeasible  right  unless  there  is  then  a 
nearer  heir  in  niero.  Starting  from  this  basis,  the  principle  of  defeas- 
ance manifests  itself  in  various  forms,  of  which  tbo  following  are  the 
most  frequent : — 

1.  The  first  is  the  ordinary  case  of  a  trust  provision  for  A.  in  liferent 
only  and  her  issue  in  fee,  without  any  clause  of  survivorship  or  other 
element  to  suspend  vestii^.  In  that  case  each  child  in  existence  at 
the  testator's  death,  or  subsequently  coming  into  existence  during  A.'8 
life,  takes  a  vested  interest  at  the  testator's  death,  or  at  birth  respec- 
tively, subject,  however,  to  partial  defeasance  in  the  event  of  more 
children  being  born.  The  further  children  will  take  shares,  thus 
reducing  the  shares  of  those  already  in  existence ;  but  still  the  share 
of  each  child,  though  liable  to  diminution,  is  a  vested  interest^  The 
rule  apphes  to  heritage  also,  and  was  applied  in  a  case  where  trustees 
were  directed,  at  ike  testator's  death,  to  convey  heritage  to  A.  in  liferent 
and  to  her  issue  in  fee ;  a  child  bom  after  the  testator's  death  during 
A's  lifetime  was  held  entitled  to  participate.'  In  any  transaction  with 
any  of  the  children,  allowance  must  be  made  for  the  possibiUty  of 
reduction  in  the  amount  of  the  share  owing  to  future  births,  or  there 
must  be  an  insurance  against  further  issue. 

2.  The  second  case  of  defeasance  is  that  of  a  trust  provision  for  A. 
in  liferent  only  and  her  issue  in  fee,  with  a  power  of  apportionment 
to  A.  Here,  there  being  no  survivorship  clause  or  other  element  to 
suspend  vesting,  each  child  takes  a  vested  interest ;  but  the  result  of 
the  exercise  of  the  power  of  apportionment  may  be  to  make  the  shares 
most  unequal,  aud  even  to  cut  out  any  one,  or  all  but  one,  of  the 
children.  The  right  is  thus  vested  subject  to  partial  or  even  total 
defeasance  A  transaction  is  impossible  with  any  of  the  children  unless 
the  motlier  will  consent  to  make  an  irrevocable  appointment  of  a 
sufficient  sum  in  favour  of  the  child  in  question.  In  calculating  what 
sum  is  required  in  loan  transactions,  allowance  must  be  made  for  the 
fact  that  the  borrower  may  pay  no  interest.  It  is  at  least  desirable 
that  the  deed  of  appointment  should  declare  how  the  appointed  sum 
is  to  rank  upon  the  whole  fund  (see  p.  867). 

3.  The  third  case  of  defeasance  is  (or  was)  a  trust  provision  for  A.  in 
liferent  only,  and  her  children  in  fee,  with  a  direction  that  in  the  event 

'  H'Loren,   fFitU,  787 ;   BeaUi^a  Tr.  V.  '  Simpaon  7.  llaTahtUl,  IBOO,  2  F.  4*7. 

Co<^a  Tn.,  1862,  H  D.  &1G. 
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of  sny  of  her  children  predeceasing  A.,  their  isaue  shall  take  the 
share  which  would  have  fallen  to  their  parent  if  he  or  she  had  survived,^ 
This  ifl  further  dealt  with  on  p.  657.  Here  it  is  enough  to  say  that  in 
Daihoueie's  caae  *  in  1889  the  view  taken  was  that  this  was  an  instance 
of  possible  defeasance  only,  so  that  if  X.,  a  child  of  A.,  predeceased  A. 
leaving  issue,  the  issue  took  in  their  own  right,  but  that  if  X.  left  no 
issue  he  had  an  absolutely  vested  right  though  he  did  not  survive  A. 
Then  in  later  cases  the  view  was  taken  that  this  clause  of  reference  to 
issue  had  no  effect  at  all  in  qualifying  vesting.  This  was  carried  very 
far.  It  was  extended  to  cases  in  which  the  clause  was  so  expressed  that 
it  was  hopeless  to  suggest  that  it  was  limited  to  the  first  beneficiaries 
predeceasing  the  testator.  Decisions  to  this  eff^t  have  been  given  both 
before^  and  after ^  Bowman.*  But  it  is  with  deference  su^ested  that 
some  of  them,  e,g.  the  two  just  cited,  cannot  stand  even  apart  from 
Biywman.    And  they  are  now  apparently  discarded,  • 

AccordiDg  to  the  latest  and  moat  authoritative  decisions  regarding  the  vesting 
of  rightfl  subject  to  a  conditional  institution  in  favour  of  issue,  the  contingent 
rights  of  the  isaue  of  the  immediate  legatees  have  the  efiect  of  suspending  the 
vesting  of  the  estate  until  the  period  of  payment,' 

unless  earlier  vesting  be  otherwise  indicated. 

4.  A  fourth  important  example  of  the  rule  of  vesting  subject  to  de- 
feasance is  the  case  where  a  father  in  his  will  sets  out  by  directing  his 
trustees  to  divide  his  estate  among  his  children,  and  then  adds  f^  rider  to 
the  effect  that,  as  r^ards  his  daughters'  shares,  his  trustees  shall  retain 
them  for  the  daughters  in  liferent,  or  liferent  allenarly,  and  their  issue 
respectively  in  fee.  Un  first  consideration  it  would  appear  that  each 
daughter  has  a  liferent  and  nothing  more ;  but  the  construction  has 
been  reached  that,  so  far  as  the  daughter  is  concerned,  the  leading 
intention  in  the  testator's  mind  is  to  give  her  a  fee — as  is  thought  to 
be  shown  by  the  initial  direction  to  divide  his  estate  among  oil  bis 
children — and  that  the  subsequent  restriction  to  a  liferent  is  merely 
from  favour  to  her  issue,  if  any,  and  is  to  be  confined  to  the 
accomplishment  of  that  purpose.  Accordingly,  if  there  be  no  issue, 
the  purpose  and  object  of  the  clause  disappear,  and  the  clause  itself 
is  made  to  disappear  also.  The  result  of  that  is,  that  there  is  left 
atandii^  only  the  initial  direction  to  give  the  daughter  a  share  of  the 
estate,  and  it  now  operates  to  give  her  a  fee.^  That  at  least  is  the 
popular  way  of  putting  it ;  hut  the  theory  is  that  the  daughter  starts 
with  a  fee,  and  retains  it  unless  and  until  it  is  divested  in  favour 
of  her  own  issue.     The  rule  is  limited  to  eases  where  there  is  found 

■  DaUunaU's  Tn.  v.  Fom^g,  ISSS,  IS  R.  *  Sowmimv.  S.,  1S99,  I  P.  (H.  L.}eg. 

881.  '  Parlane's  Tr$.  v.  P.,  1902,  i  F.  806. 

'  Lindsay's  Tra.  v.  L.,  1880,  8  B.  281  ; 
Dalglith'i  Trs.  v.  Bcmnennan's  Ban.,  1886, 
18  B.  S5e. 
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in  the  will,  in  the  first  instance,  a  gift  or  direction  to  pay  to  the 
daughter.'  It  does  not  appear  to  he  definitely  decided  whether  the 
mother's  fee  is  divested  by  the  birth  of  a  child,  or  whether  to  have  that 
eflbct  the  child  must  survive  her,  hnt  there  are  ezpreBsions  which 
favour  the  latter  view.*  Turning  to  the  practical  result  of  the  rule  in 
the  class  of  cases  within  which  it  operates,  it  may  be  regarded  from  the 
point  of  view  of  a  transaction  with  the  mother  or  with  one  of  the 
children. 

The  Mother. — Even  though  she  has  no  child,  and  has  had  no  child 
in  life  since  the  testator's  death,  still  if  she  is  not  in  fact  past  IJie 
age  of  child-bearing,  it  must  be  assumed  that  she  has  a  liferent  only, 
and  an  insurance  must  be  effected  against  issue.  If  a  pohcy  be 
effected  it  should  be  made  payable  on  the  birth  of  a  child,  or  at  least 
on  the  mother's  death  if  she  shall  have  had  a  child  bom  after  the  date 
of  the  policy,  whether  the  child  survive  her  or  not.  This  is  on  the 
possible  view  that  her  right  to  the  fee  m^ht  he  divested  by  the  mere 
birth  of  a  child  irrespective  of  survivance.  If,  again,  the  mother  be 
past  the  t^e  of  child-hearing,  then,  if  she  has  no  child  and  has  never 
had  a  child  in  life  since  the  testator's  death,  the  result  is  that  she 
has  a  fee  which  may  be  relied  upon.  If  she  has  had  a  child,  and 
that  child  is  surviving,  it  is  plain  that  her  liferent  only  can  be  relied 
upon.  But  even  if  her  child  be  then  dead,  the  result  is  the  same,  in 
view  of  the  queation  as  to  the  date  of  vesting  of  the  child's  r^ht.  In 
that  case,  however,  it  is  possible  that  ahe  may  represent  the  child  in 
whole  or  in  part.  It  will  be  understood  that  all  that  has  been  said  as  to 
the  mother  dealing  with  the  fee  in  certain  events  is  subject  to  it  being 
a  case  to  which  the  rule  applies  at  all  (as  to  which  see  the  distinction 
between  the  cases  already  quoted  and  /Wioro');  and  that  what  has 
been  said  as  to  the  mother  dealing  with  the  liferent  is  subject  to  the 
condition  that  it  is  not  made  alimentary  under  the  will. 

The  Children. — Apparently  it  would  not  be  safe  for  a  purchaser 
or  lender  to  proceed  on  any  footing  other  than  that  in  these  cases 
the  children  take  no  vested  interest  unless  and  until  they  survive  their 
mother.  Accordingly  lite  insurance  will  be  necessary.  As  to  the 
extent  of  each  child's  share,  regard  must  be  had  to  the  possibility  of 
more  childi-en  coming  into  existence  if  the  mother  is  not  past  the 
^e  of  child-bearing. 

6.  A  fifth  case  of  vesting  subject  to  defeasance  is  under  a  trust 
destination  for  A.  in  liferent  and  for  her  issue  in  fee,  but  in  the  event  of 
her  not  leaving  issue,  then  for  B.  If  and  so  long  as  A.  has  no  issue,  B. 
takes  a  fee  vested  subject  to  defeasance.^    But  two  points  must  be  kept 

'  A  directioD  to  hold  and  apply  is  not  '  FuUorCa  Trt,  v.  F.,  1880,  7  R.  688. 

enough.     Youiig't  Tn.-^.  Young,  \iQ\,Zt.  *  SUeVs   Tra.  v.   S.,   1888,   16   B.   204; 

918.  Cumming's  Tn.  t.   Ar^denw,  1886,  28  E. 

'  Lindmy'i  Trt,,  tujira,  at  pp.  28S,  887  ;  Si. 
U'Urra,  ffiUs,  816. 
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in  view.  The  first  is  Ghat  if  the  ultimate  destiDation  is  not  to  B. 
simply,  but  to  him  and  hie  heirs,  executors,  and  successors  (or  similar 
words,  e.g.  issue  ^),  these  are,  on  the  dicium  of  Lord  Pres.  Inglis  in  Steel, 
sufficient  to  prevent  vesting  even  subject  to  defeasance.  The  second  is 
expressed  by  Lord  M'Laren  in  Cvmming  : 

Of  course  if  there  had  been  issue  (of  A.)  in  existence  at  the  death  of  the 
testator,  a  difTerent  question  would  have  arisen,  as  it  would  have  been  im- 
possible to  bold  tliat  there  was  vesting  in  a  coDditional  institute  when  there 
were  objects  in  existence  answering  to  the  prior  destination. 
This  would  be  so  though  the  issue  had  not  yet  taken  a  vested  r^ht ; 
but  in  that  case,  if  they  were  to  die  out  before  taking,  it  would  appear 
that  B.'s  right  would  vest  subject  to  defeasance  only  if  further  issue  of 

A.  came  into  existence.     On  the  other  hand,  if  the  destination  over  to 

B.  were  so  expressed  as  to  take  effect  only  if  A.  never  had  a  child,'  or 
if  A. 'a  children  could  take  a  vested  right  though  they  did  not  survive 
their  parent,  it  is  obvious  that  B.'s  r^ht  might  be  absolutely  defeated 
though  all  A.'s  children  predeceased  both  A.  and  B. 

6.  A  reference  to  (say)  a  Hferenter  leaving  issue  naturally  creates  the 
impression  that  any  reversionary  gift  to  her  issue  is  contingent  on  their 
surviving  her  *  But  regard  must  be  had  to  the  exact  terms  of  the  clause. 
Thus  suppose  trust  directions  to  hold  for  A.  in  liferent,  and  on  her 
death  "  leavii^  lawful  issue  I  direct  my  trustees  to  divide  amongst  her 
issue"  the  fund  liferented  by  her.  A.  has  children,  of  whom  some 
survive  her,  and  others  predecease  her.  The  surviving  children  may 
put  forward  a  claim  to  the  whole  fund,  cuntending  that  nothing  vested 
in  the  predeceasing  children.  This  view  was  upheld  in  the  Court  of 
Session,  but  on  appeal  it  was  reversed,^  the  ground  of  judgment  being 
that  there  is  no  survivorship  clause  as  amongst  the  children — that  the 
word  "  leaving  "  simply  means  that  the  bequest  fails  if  A.  does  not  leave 
any  issue,  and  that  each  child  takes  a  vested  interest  subject  to  defeas- 
ance only  if  all  should  predecease.  In  this  view  the  survivance  of  any 
one  of  the  class  maintains  the  vesting  in  alL  If  this  view — which  is 
well  recognised  in  England — be  relied  on,  it  has  a  very  material  bearing 
on  the  nature  and  expense  of  the  life  assurance  which  is  necessary. 
Suppose  the  liferentrix  has  four  children,  A..  B.,  C.  and  B.,  then  all  thet 
is  required  in  dealing  with  A.  is  a  policy  payable  only  if  aU  four  children 
predecease  their  mother,  which  will  obviously  cost  less  than  a  policy 
payable  if  A.  predecease  her.  The  greater  the  number  of  children  the 
less  the  risk  becomes,  and  so  the  cheaper  the  premium.  Indeed,  if  there 
be  a  lai^e  family  it  may  be  thought  that  insurance  may  be  dispensed 
with. 

'  Carbett's   Tn.    v.    PoUock,  1901,   3    F.  aat  ium."    SteePs  Tra.,  1902,  10  S.  L.  T. 

863.  No.  282. 

*  So   held  under   a.  destiiifttion   over  to  '  Hickling'i  Tra.  r.  Qarland's  Tts.,  18S8, 

eumTora,  if  "  any  of  my  danghtera  die  uHlh-  28  B.  698,  nv.  1898,  1  F.  (H.  L.)  7. 
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The  imposition  of  a  personal  qualification  such  as  marri^e  preventB 
the  application  of  the  rule  of  Sicklings  case.' 

Bankrvptcy. — Reference  is  made  to  the  remarks  injixi  as  to  the 
effect  of  bankruptcy  in  the  case  of  a  contingent  interest.  There 
is  apparently  no  authority  on  the  question  in  the  caee  of  an  interest 
vested  subject  to  defeaaance.  But  on  principle  it  would  seem  that 
there  is  clear  ground  for  a  distinction  between  the  two  cases,  and  for 
the  view  that  an  interest  vested  subject  to  defeasance  passes  to  the 
trustee.  An  interest  of  that  nature  ia  property  in  the  person  of  the 
bankrupt,  though  subject  to  a  condition  which  may  result  in  its  being 
taken  from  him.  Of  course,  if  it  passes  to  the  trustee  it  can  only 
be  subject  to  the  same  condition,  but  the  point  ia  that  at  the  date  of 
the  bankruptcy  it  is  the  bankrupt's  property.  It  would  appear,  there- 
fore, that  the  trustee  has  a  good  title  to  sell  the  reversionary  interest, 
though  of  course  the  necessity  for  life  insurance  will  be  the  same  as 
on  a  sale  by  the  bankrupt  himself,  with  this  additional  difficulty, 
that  it  may  be  impossible  to  get  him  to  appear  for  medical  examina- 
tion. It  will  be  kept  in  view  in  all  these  cases  that  if  the  interest 
ia  of  the  nature  of  heritable  estate,  it  will  not,  in  any  event,  paffl 
under  a  cessio  without  a  disposition  omnium  iononim.  A  sale,  unless 
with  the  consent  of  the  bankrupt  and  the  creditors,  ot^ht  to  be  by 
public  roup. 

Oontingent  Interests. — This  expression  is  used  to  denote  interests 
which  are  not  vested  in  any  sense  of  the  word,  and  which  will  not 
become  vested  unless  and  until  a  certain  condition  be  fulfilled.  The 
most  conmion  condition  is  that  the  party  claimii^  shall  survive 
some  other  person,  who  is  generally  the  Uferenter  or  liferentiis  of 
the  fund.  In  many  senses  contingent  interests  occupy  a  very 
curious  position.  They  are  not  "  property,"  and  therefore  they  do 
not  fall  under  sequestration  or  cessio*;  nor  can  individual  creditors 
attach  them  by  adjudication  or  arrestment.'  But  tliey  may  be  assigned. 
As  r^ards  transmission  by  assignation,  the  assignee  will  of  course 
have  no  better  or  higher  r^ht  than  the  assigner,  that  is  to  say,  he 
will  never  take  anything  unless  the  original  condition  be  fulfilled. 
And  there  may  be  difficulty  regarding  completion  of  the  ass^ee's 
title.  If  it  is  the  case  of  a  trust  estate  intimation  to  the  trustee  will 
be  effectual,  and  will  cut  out  all  subsequent  competitors.  But  in 
the  case  of  entail  expectancies  and  other  ^ks  sucoessionis,  where  the 
element  of  infeftment  comes  in,  there  is  a  difficulty,  as  to  which  see 
p.  450. 

'   JVilum'a  Tn.  v.  W.,  1901,  8  F.  987.  except  on  condition  of  At  le»at  »  p«rtiil 

*  Seid  V.  MorUon,  1B93,  20  R.  GIO.     But  assignment  to  tlie  troatee  for  the  crediton. 

(I)BnundiBcliftrged  bankrupt  maj  not  assign  Lnlu  t,  Cuimming  antd  Spenee,  1900,  3  f. 

a  apes.    Obert  v.  Pafon's  Trt.,  1897,  2*  R.  643. 

719  ;  and  (2)  hiz  discharge  ma;  be  refaaad  *  Trappa  v.  MtredUK,  1871,  10  H.  S8. 
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lAfi  AssuraTice, — In  cases  of  contingent  BucceSBions  there  can  be  no 
transaction  without  the  protection  of  life  assurance.  The  exact  terms 
of  the  policy  require  careful  consideration.  If  A.'s  interest  vests  by 
mere  survivance  of  B.,  then  an  ordinary  survivorship  policy  will  be 
sufficient,  i.e.  payable  only  if  A.  shall  predecease  B ;  at  least  that  is 
the  usual  form,  though  strictly  it  ought  to  be  payable  unless  A.  shall 
survive  B.  in  order  to  guard  against  simultaneous  death.  But  the 
period  of  vesting  may  be  the  first  term  of  Whitsunday  or  Martinmas 
occurring  three  or  six  months  after  B.'s  death,  in  which  case  the  policy 
ought  to  cover  a  year  after  B.'8  death ;  or  the  period  of  vesting  may 
be  the  first  of  these  terms  occurring  after  the  expiry  of  a  year  from  B.'s 
death,  in  which  case  the  policy  ought  to  cover  two  years  after  B.'s 
death ;  or  the  period  of  vesting  may  be  the  actual  date  of  payment,  in 
which  case  an  ample  reasonable  allowance  of  time  must  be  made  for 
realisation  and  division  according  to  the  nature,  or  probable  then  nature, 
of  the  subjects  or  investments.' 

As  to  the  amount  of  the  insurance,  see  p.  449.  As  to  other  matters 
requirii^  attention,  see  p.  686  ei  seq. 

The  Esient  of  the  CoTUingent  Share. — Before  relying  on  any  increase 
by  survivorship,  it  is  necessary  to  keep  in  view  the  possibility  of  claims 
of  legitim  and  the  rights  of  issue  of  predeceasing  children  and  the 
possible  combination  of  these  two  claims. 

1.  If  imder  the  will  notbii^  vests  in  the  children  till,  say,  the 
death  of  the  widow,  then  if  a  son  predecease  her,  it  will  clearly  be 
in  the  interest  of,  say,  his  creditors  and  his  widow  to  claim  l^tim, 
and  it  may  be  assumed  that  they  will  do  so  if  he  has  not  barred 
himself  by  accepting  the  provisions  of  the  will  in  lieu  of  his  l^al 
rights. 

2.  If  the  deceased  children  have  left  issue,  the  issue  will  no 
doubt  come  in  their  parent's  place.  As  to  the  extent  of  their 
claim,  see  p.  657,  and  as  to  its  nature  it  will  be  remembered  that, 
subject  to  the  terms  of  the  will,  it  may  vest  in  the  issue  on  the 
death  of  their  parent  though  the  vesting  of  the  original  share  is 
postponed.* 

3.  Further,  these  two  sets  of  claims  may  operate  in  combination. 
Thus  a  son  of  the  testator  predeceases  the  term  of  vesting,  insolvent, 
and  leavii^  issue.  The  will  contains  a  conditional  institution  of  issue. 
It  either  contains  no  clause  declaring  its  provisions  in  lieu  of  legal 
rights,  or  if  it  does  the  clause  does  not  extend  to  the  second  generation.' 
The  son  has  not  dischai^d  legitim.  Under  these  circumstances  it 
appears  that  (1)  the  trustee  in  the  son's  sequestration  may  claim 
l^tim,  and  (2)  the  son's  issue  will  nevertheless  still  Dake  under  the 
conditional  institution. 

1  MacdoagaU  t.  M'FarlaneU  Tn.,  1890,  >  Seep.  «49. 

17  E.  761.  '  See  p.  806. 
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Fdethke  Vesting  Rulbs 
It  would  be  rather  out  of  place  here  to  attempt  to  deal  fully  with 
the  questioD  of  vesting,  but  it  may  be  useful  to  have  a  record  at  least 
of    the  authorities  on   the    points   which   occur   most  frequently    in 
practice,  in  addition  to  those  already  noticed. 

1.  So  far  as  testamentary  instruments  are  concerned,  it  is  usual  to 
say  that  on  the  question  of  vesting,  as  in  all  other  matters  of  con- 
struction, the  controlling  consideration  is  the  testator's  intention.  But, 
after  all,  that  means  only  that  effect  will  be  given  to  the  fair  meaning 
of  the  instrument  when  read  as  a  whole ;  and  in  particular,  it  is  not 
allowable  to  give  effect  to  one's  conviction,  though  clearly  formed  on 
a  perusal  of  the  will,  that  if  a  certain  point  had  been  put  before  the 
testator  he  would  have  provided  for  it  in  a  particular  way,  if  in  point 
of  fact  he  has  not  done  so.' 

2.  The  presumption  is,  in  the  case  of  testamentary  instruments,  for 
veatii^  at  the  testator's  death,  and  in  the  case  of  marrii^  contracts, 
for  vesting  not  later  than  at  the  dissolution  of  the  marriage.- 

3.  The  clearest  rule  of  all,  and  the  most  easy  of  applicatioQ,  is 
that  a  survivorship  clause  is  presumed  to  refer  to  the  period  of  distri- 
bation,  and  so  suspends  vesting.*  Thus  a  trust  provision  "to  A,  in 
liferent  only  and  her  children  and  the  survivors  and  survivor  of  them 
in  fee,"  gives  her  children  no  vested  right  unless  and  until  they  survive 
her.  At  her  death  the  fee  will  vest  in  those  of  her  children  who  are 
then  in  life,  subject  to  the  operation  of  the  conditio  si  sine  liieris  if  the 
relation  of  the  parties  and  other  circumstances  are  such  as  to  let  it  in. 

But  if  during  the  hferent  the  class  should  be  reduced  to  a  sole 
survivor,  and  if  there  be  nothing  else  against  vesting,  the  fee  will  vest 
in  the  sole  survivor  irrespective  of  his  aurvivance  of  the  hferenter.* 

4.  It  has  been  said  that  a  conditional  institution  or  destination  over 
is  not  so  clear  against  vesting  as  a  survivorship  clause,  but  the  contrary 
also  has  been  laid  down,^  and  an  intending  lender  or  purchaser  must 
proceed  on  the  footing  that  a  clause  of  this  nature  is  effectual  to  suspend 
vesting.  This  is  the  case  of  a  trust  provision  for  A.  in  liferent,  and  on 
her  death  to  pay  to  B,,  whom  failing  to  C.  There  is  authority  for 
extending  the  rule  to  a  marriage  contract  destination  "  failing  children," 
holding  these  words  to  mean  failing  children  surviving.* 

5.  But  this  rule  Na  4  does  not  apply  to  a  direct  testamentary 
conveyance  (without  a  trust)  of  heritage  to  A.  in  liferent,  and  to  B., 
whom  failing  to  C.  in  fee.     In  heritage  the  rule  is  substitution  not  cod- 

'  DCektonv.  D.,  1864,  1  Maoq.  729.  Jamieson,  lflO0,2F.  ilO ;  Ferguvm't  Tn.v. 

»  H'Laren,  WUls,  786.  JUadman't  3Sir».,  lUOS,  10  S.  L.  T.  No.  US. 

'  Toimg  v.    Habtrtaim,    1882,   4    Maoq.  •  Say's  Ttm.  v.  Hay,  1890, 17  R.  961.     In 

314.  tbii  iMse  Lord  M'Lann  uialyBM  the  elementB 

"Lord  WfttsoD  in   MuirheacC*    Tt$.   v.  in  questioDB  of  vesting. 
MwiThead,  1890,  17  K.  (H.  L.)  4G,  at  p.  48.  '  Gimin's  Tri.  v.  Jo\natmC*  Tn.,  1901,  i 

Loid    M'Luen    in     Thompaon'i     Tr*.    v.  F,  278. 
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ditional  institution;  and  B.  takes  an  absolutely  vested  fee  on  the 
testator's  death  with  a  mere  substitution  in  favour  of  C,  which  B.  may 
defeat  at  pleasure.^  The  same  has  been  held  in  the  case  of  a  direct  con- 
veyance of  specific  beritc^  and  general  residue.' 

6.  Where  there  is  a  survivorship  clause  coupled  with  a  declaration 
that  the  issue  of  any  of  the  class  who  may  predecease  the  period  of  pay- 
ment shall  take  their  parent's  share,  and  one  of  the  class  dies  before  the 
period  of  payment  and  does  leave  issue,  the  issue  take  a  vested  right  at 
their  own  parent's  death,  irrespective  of  whether  they  do  or  do  not 
survive  the  period  of  payment."  This  is  on  the  assumption  that  there 
is  nothii^  to  shew  a  contrary  intention.  The  basis  of  the  rule  is  that 
the  only  clause  of  survivorship  is  directed  to  the  first  generation,  and 
that  there  being  no  similar  clause  applicable  to  remoter  issue,  the  latter 
have  the  benefit  of  the  presumption  in  favour  of  vesting.  It  does  not 
appear  whether  this  rule  would  hold  in  a  similar  case  but  with  this 
difference,  that  the  issue  claimed  in  virtue,  not  of  an  express  clause,  but 
of  the  implied  conditio.  The  rule  is  striking  and  peculiar,  and  it  would 
not  be  safe  to  assume  its  extension  beyond  the  exact  facts  in  Martin's 
case.  Where  a  ftmd  was  destined  by  a  father  to  his  son,  contingently 
on  the  latter  attaining  thirty,  with  a  conditional  institution  of  issue,  the 
son  dying  under  thirty,  his  issue  were  held  to  take  a  vested  interest  at 
his  death.* 

7.  Name. — A  matter  often  dealt  with  in  cotmection  with  entails,  but 
not  much  discussed  in  questions  of  vesting,  is  a  condition  in. the  instru- 
ment requiring  the  beneficiary  to  assume  a  certain  name.  This  may  be 
represented'as  a  condition  personal  to  the  beneficiary,  and  so  suspending 
vesting.  But  that  hardly  disposes  of  the  whole  question.  Thus  suppose 
a  liferenter  is  subject  to  the  condition,  complies  with  it,  assigns  or 
mortgages  his  liferent,  and  then  drops  the  prescribed  name.  Or  suppose 
a  reversioner  subject  to  ihe  condition  adopts  the  name  pending  the  life- 
rent, sells  his  reversion,  and  then  drops  the  name  before  the  period  of 
payment.  Cases  such-  as  these  may  raise  very  serious  questions  of 
vesting  or  divesting.  In  England  it  has  been  unsuccessfully  argued 
that  the  reversioner  having  predeceased  the  period  of  payment  without 
adopting  the  name,  the  fulfilment  of  the  condition  becomes  impossible 
by  the  act  of  God :  the  gift  was  held  to  have  lapsed.^ 

8.  Mutual  Wills.~SeG  p.  819. 

Ezprras  Olause. — It  might  be  supposed  that  when  the  deed  or 
will  expressly  declares  when  the  right  is  to  vest,  that  would  end  the 
matter.  But,  "  the  term  '  vesting '  is  open  to  construction,"  *  and  these 
clauses  have  been  disregarded  when  they  were  inconsistent  with  the 

■  Turner  v.  Qav,  ISSl,  21  B.  663 ;  Friuer  *  Martin  r.  Solgaie,  18S6, 1  Law  BepoTts 

V.  Orofl,  1808,  2B  B.  4BS.     in  the  latter  cue  Eng.,  Ap.  176. 

therewasaliTeranttoA.,  "  and  «fter  the  death         *  CaOanach'i  Tn.  v.  C,  ISOl,  4  F.  20E. 
of  A.,  1  dispone  to  B.,  whom  failing,"  etc  ■  Ooadharif.  Wi)odheaii\\Wn\,2C\  168. 

»  Bruce'*  Tri.  t,  B.  1898,  26  R.  796.  '  AUUm'i  Tt>.  r.  A.,  1B02,  i  F.  6B4. 
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other  parts  of  the  docament.  In  Croom'a  case  *  there  waa  a  aarvivor- 
ship  clause  and  also  a  declaration  of  vesting  a  morte.  '  The  latter  wae 
disregarded  in  order  to  let  the  former  take  effect,  and  the  result  was 
that  an  assignation  granted  by  one  of  the  beneficiaries  who  predeceased 
the  period  of  distribution  was  held  inept.  The  conveyancer  must  there- 
fore be  on  his  guard  against  being  carried  away  by  the  presence  of  a 
clause  declaring  vesting  which  may  seem  to  remove  all  doubt.  He 
must  keep  Groom's  case  in  mind,  and  see  whether  there  is  nothing  in  the 
instrument  repugnant  to  vesting.  Further,  it  must  not  be  too  hastily 
assumed  that  a  declaration  that  the  estate  is  Twf  to  vest,  until,  say,  the 
beneficiary's  majority  is  equivalent  to  saying  that  it  shall  then  vest 
without  reference  to  other  conditions.' 

The  following  pf^s  contain  notes  on  some  of  the  matters,  in  addition 
to  vesting,  which  most  frequently  require  attention.  They  are  arranged 
alphabetically. 

Alimentary.  Cond^io  ti  instUvius. 

Annuities.  Divorce. 

Appointment  Domicile. 

Appropriation.  Future  births. 

Capital  and  revenue.  Government  duty. 

Claims  gainst  estate.  Heritable  or  moveable. 

Claims  against  beneficiary  :  Legal  rights. 

1.  Debts.  Liferent  or  fee  ? 

2.  Trusteeship.  Liferent  of  dwelling-housa 

3.  Indemnities.  Living  persons,  estate  of.' 
4  Counter  liabilities.                      Mutual  wills. 

6.  Payments  on  account.  Trustees,  purchases  by. 

Conditio  91  testator. 
Alimentary  (see  p.  22). — It  is  now  clearly  decided  that  a  capital 
sum  cannot  be  made  alimentary.*  The  case  was  a  favourable  one  for 
the  clause  receiving  effect.  It  was  a  testamentary  trust  for  the  liferent 
of  the  widow,  and  on  her  death  to  pay  itUer  alia  a  legacy  of  £350  to 
A. ;  and  there  were  clauBes  which  suspended  vesting  in  A.  until  the 
widow's  death,  and  a  declaration  that  the  legacies  should  be  "  strictly 
alimentary,  and  not  aas^able  by  the  legatees,  nor  arrestable,  nor 
attachable  by  the  diligence  of  creditors."  But  it  was  laid  down  by 
Kobertson,  L.-F.,  that  "  as  soon  as  the  money  came  into  the  pursuer's 
(legatee's)  hands  she  could  do  what  she  liked  with  it,  and  it  was  in  no 
way  protected  from  her  creditors.  Even  before  it  came  into  her  hands 
it  was  quite  open  to  her  to  assign  her  prospective  interest  for  what  it 
was  worth,  and  such  an  assignation  would  have  been  quite  good."  Bat 
of  course  it  would  be  different  if  the  trustees  had  power  to  restrict  the 
l^atee  to  an  alimentary  liferent  or  otherwise,  as  to  which  see  p.  816. 

>  Croom't  Tn.  t,  Adamt,  18G0,  22  D.  4G.  ■  See  p.  28. 

3  Boaa'i  Tt.  t.  £.,  1698,  26  K,  DOS.  *  SoOmM  v.  Stvart'i  Tn.,  1868,  1  F.  81. 
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Annuitiea — When  the  fund  propoeed  to  he  dealt  with  is  burdened 
with  an  annuity,  it  will  be  kept  in  view  that  if  the  income  after  paying 
expenses  should  he  insufficient  for  the  annuity,  capital  is  hable  unless 
there  are  words  limiting  the  aimuitant  to  the  income.  And  even  though 
there  be  such  a  limitation,  it  may  be  the  case  that  there  has  been  an 
interim  distribution  of  capital,  which  may  practically  have  the  efifect  of 
nullifying  the  restriction  so  far  as  regards  the  estate  retained  in  the 
trust.  Annuities  are  presumed  to  be  chargeable,  primarily,  {gainst  the 
heritable  succession.^ 

Appointment.' — When  the  title  depends  upon  the  exercise  of  a 
power  of  appointment,  the  chief  points  are :  (1)  whether  the  power 
authorizes  an  inter  vivos  or  testamentary  exercise,  as  the  case  may  be ; 
(2)  whether  the  deed  is  irrevocable  and  delivered ;  (3)  whether  it  is  con- 
fined to  objects  of  the  power,  attaches  no  incompetent  condition,  and  is  in 
all  respects  intra  vires;  (4)  whether  it  is  the  only  exercise  of  the 
power,  as  to  which  Bee  p.  856 ;  and  (5)  if  the  power  was  given  to  A., 
now  dead,  whom  failing  to  B.,  and  B.  has  exercised  it  on  the  assumption 
that  A.  has  not,  have  in  view  that  A.'s  will  may  be  an  express  or 
implied  exercise. 

Appropriatioa. — It  is  sometimes  an  important  matter  to  consider 
whether,  as  regards  the  provision  with  which  it  is  proposed  to  deal,  the 
trustees  have  specifically  set  apart  or  appropriated  certain  investments 
to  meet  it,  so  that,  on  the  one  band,  if  there  should  be  loss  on  those 
investments,  the  beneficiaries  in  that  provision  shall  have  no  claim 
E^aiust  the  general  estate,  and,  on  the  other  hand,  that  that  provision 
shall  not  be  liable  to  make  up  losses  on  other  parts  of  the  estate.  It 
must  suffice  to  draw  attention  to  tlus  point,  and  to  refer  to  the  cases 
noted,'  which  leave  the  question  of  appropriation  in  an  unsatisfactory 
state.  When  there  is  no  effectual  appropriation,  gains  and  losses  fall  to 
be  apportioned  among  different  shares  according  to  their  original  pro- 
portions, without  regard  to  partial  payments.  Thus  a  fund  of  £1000  is 
held  for  two  families  equally  ;  one  receives  £250  on  account ;  a  loss  of 
£500  subsequently  occurs;  the  other  family  are  entitled  to  the  whole 
£250  which  remains.^ 

Oapital  and  Revenue. — Whether  it  be  proposed  to  deal  with  the 
liferent  or  with  the  fee,  the  accounting  between  capital  and  revenue  is 
of  much  importance.  It  applies  to  both  the  income  and  the  expenditure 
sides  of  the  account  As  regards  Income  there  are  questions  as  to  the 
apportionment  of  dividends  at  the  testator's  death,  and  on  the  occasion 
of  sales  and  purchases  of  stock,"  and  questions  as  to  such  income  as 

'  See  p.  809.  *  iynrf.'*/**"-  v.  Oriffin,  1900,  2  F.  663. 

'  See  p.  Sie  «  «ef .  '  Aa  to  the  English  law  on  the  occasion 

*  BiMnaoti  v,  Fraier's  Tr.,  1881,  8  S.  of  inTettments  ftud  realisatious  (when  no  ap- 

(H.  L.)  127  ;  Seott't  Tn.  r.  S.,  3896,  28  R.  portionment  te  »llowed),  see  I«wiii,  Trvtts, 

C2  ;  tee  Juridical  Review,  1896,  214.  369. 
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caBualtiea  of  superiority,^  bonus  dividends,*  new  shares  of  a  company 
issued  to  represeEt  capitalised  profits,*  mines,  quarries,*  and  shares  of 
profits  from  partuersbip  conceraa  payable  for  bo  many  years  after  deatb.^ 
There  is  also  the  question  as  to  such  assets  as  reversionary  interests  or 
life  policies  forming  part  of  the  estate.  Suppose  a  testamentary  estate  of 
which  a  liferent  is  given  embraces  a  valuable  paid-up  policy  on  the  life  of  a 
third  party  still  living,  are  the  trustees  entitled,  or  bound,  to  surrender 
or  sell  the  policy  and  to  give  the  liferenter  the  income  of  the  price  ?  and 
assuming  that  they  do  not  do  so,  will  the  liferenter  or  his  executors  have 
any  claim  to  an  apportionment  as  between  capital  and  revenue  when 
the  policy  falls  Into  possession  by  the  death  of  the  life  assured  ?  There 
is  little  authority  in  Scotland,  but  in  England  there  are  various  cases  in 
which  an  apportionment  has  been  decreed  in  favour  of  income.  The 
rule  adopted  is  to  find  the  sum  which,  invested  one  year  after  the 
testator's  death  at  4  (or  it  may  be  now  at  3  *  )per  cent.,  and  accumulated 
with  yearly  rests  and  deducting  income  tax,  would  with  these 
accumulations  have  amounted,  on  the  day  when  the  policy  actually  fell 
in,  to  the  amount  which  was  then  actually  received.  The  sum  so 
ascertained  is  held  to  be  capital,  and  the  balance  is  incoma  But  the 
rule  may,  of  course,  be  displaced  by  the  terms  of  the  instrument,  e.g.  a 
discretion  to  the  trustees  to  postpone  i-ealisation,  but  only  if  exercised 
and  fairly  and  properly  exercised.^  But  it  is  not  a  reason  for  ousting 
the  rule  that  the  funds  in  question  are  already,  onder  some  other 
instrument,  liferented  by  the  person  who  claims  the  benefit  of  realisa- 
tion or  apportionment,  though  the  reeult  is  to  give  him  or  her  a  double 
liferent  of  the  same  funds.^  This  matter  has  been  referred  to  in  some 
detail  because  it  is  probable  that  the  English  rule  would  be  adopted 
here :  it  was  so  in  the  Outer  House  in  the  case  noted,*  which  was  one  of 
double  liferent.  At  the  same  time  no  one  proposing  to  deal  with  the 
liferenter  should  rely  upon  this  accretion,  while  any  one  dealing  with 
the  fee  should  have  it  in  view  ae  a  risk,  as  well  as  the  other  possi- 
bility of  the  trustees  actually  realising,  which  might  be  even  worsa 

'  Gihnm  v.   CaddalTs  Tri.,  1895,  22  R.  miDesand  qi!Bmes(A''uj«n(  t.  AttjejX'a  Tr*., 

889  1  Montgonmric- Fleming's  IVi.  v.  if.-F.,  1899,  2F.  (H.  I..)21),  includiag  thoselotby 

1901,  3  F.  691  ;  Bim^»  Trs.  v.  JWeD«,  1902,  testator  tbongh  not  worked  in  hu  lifatane, 

G  F.  liS.  in  which  case  the  trugteee  ma;  graot  ■  new 

"  BouA  V.  Hj/ntttU,  1887,  L  R.  12  App.  leaM  {DUiea  Tn.  v.  BoUrtmn,  1901,  3  F. 

Gas.  385,  CutUiff's  Tra.  v.  C,  1900,  3  F.  202.  1021).    (2)  TenaiU'i  inUral.     The  whole  net 

*  CiaUiff,  sapra.  This  case  ahawa  thaton  profits  properly  aacertaiueit  go  to  the  lift' 
this  and  similar  queetions,  tiicludiug  bonus  renter,  and  he  ia  not  bound  to  allow  a  deduc- 
dividendB,  very  maoli  depends  not  only  upon  tion  from  profite  to  maintain  capital  at  ita 
the  constitution  and  articles  of  the  particular  original  amount  {Mtin'a  Trs,  t.  M.,  1901, 
Company,  but  also  on  the  exact  form  and  3  F,  9S4). 

tetma  in  which  the  distribation  is  made.    See         °  See  p.  100. 

also  OujMit'  Tn.  n.  0.,  1903,  11  8.  L.  T.  'Be  Ooodetumgh  [1S9G],  2  Gh.  637. 

No.  22G.  '  JiotctU  V.  Babb  [1900],  2  Ch.  107. 

•  The  rules  are  (1)  Laadiord's  initral.  '  Stewart  r.  S.'»  Trs.,  1898,  SS  S.  L.  B. 
The  liferenter  gets  the  prohta  of   opened  626. 
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Then,  ae  regards  e^rpenditure,  there  is  always  the  matter  of  the 
iocidence  of  trust  expenses  as  between  capital  and  revenue,^  and  there 
may  be  similar  questions  as  to  many  other  outgoings.^  The  only  other 
matter  which  need  be  specially  referred  to  is  the  case  of  instalment 
loans  due  by  the  estate  when  capital  and  income  are  paid  off  by  half- 
yearly  or  other  instalments.  In  the  ordinary  case  each  instalment 
must  be  split  up  into  its  composent  parts  as  between  capital  and 
revenue,  and  each  be  charged  with  its  part.  But  improvement  loans 
are  (at  least  usually)  an  exception.^ 

In  connection  with  all  these  matters  it  will  of  course  be  kept  in 
view  that,  if  the  practice  has  been  wrong,  not  only  may  it  require  to  be 
put  r^ht  in  the  future,  but  there  may  be  claims  in  respect  of  the  past, 
unleaa  the  liferenter  be  personally  barred  as  to  the  past.* 

Olaiins  against  Estate. — It  is  manifestly  of  first  importance  to 
know  that  the  estate  relied  on  emts  as  represented,  and  that  involves 
not  only  a  verification  of  the  assets,  but  also  the  ascertainment  of 
what  claims,  if  any,  exist  against  the  estate.  There  may  be  debts  and 
liabilities  of  the  testator,  or  incurred  by  the  trustees.  Special  matters 
which  should  have  attention  are ;  (1)  liability  for  uncalled  capital  on 
shares  of  companies ;  (2)  cautionary  obligations ;  (3)  liabilities  on 
heritable  bonds  which  may  have  been  taken  over  by  other  persons,  but 
of  which  the  estate  has  never  been  dischai^ed  by  the  creditors;  (4) 
claims  for  aliment  by  widow,  children,  and  all  others  whom  the  deceased 
was  under  a  natural  obligation  to  maintain,  and  that  notwithstanding 
that  the  claimants  may  have  accepted  conventional  provisions  in  full  of 
legal  rights,  and  though  the  claims  may  infer  encroachment  on  capital ' ; 
(5)  claims  for  illegitimate  children,  which  in  cases  of  incapacity  to  main- 
tain themselves  may  result  in  sweeping  away  the  whole  estate  to  the 
entire  exclusion  of  the  lawful  children*;  (6)  Grovernment  duty  (q.v.); 
and  (7)  trust  expenses.  As  to  these  last  it  is  important  to  keep  in  view 
that  in  the  event  of  a  litigation  between  the  trustees  and  a  beneficiary, 
in  which  the  latter  is  successful,  the  result  may  be  that  no  part  of  the 
expenses  of  the  litigation  will  be  chai^eable  gainst  the  share  of  the 
successful  lit^ant  in  the  trust  estate.'^ 

Olaiins  against  the  Beneficiary. — This  refers  to  claims  at  the 
instance  of  the  estate  gainst  the  beneficiary  which,  being  put  against  his 
claim  upon  the  estate,  may  extinguish,  and  will  certainly  diminish,  it. 

1.  Debts. — The  beneficiary  may  have  borrowed  money  from  the 
testator  or  from  the  trustees,  or  the  testator  may  have  incurred  obliga- 
tions for  him  which  may  have  been  paid  or  may  yet  have  to  be  paid. 

'  Pearson  V.  Casamajar.  1840,  2D.  1020;  *  Beaik  v.  Baxter't  Trs.,  1903,  10  S.  L  T. 

Smith  y.  BennU,  1890,  18  R.  *4.  No,  300. 

*  FUit  V.  E.'s  Trs.,  18B5,  22  R.  7fl,4.  '  Andersmt  v,  Orant,  1898,  1  F.  4S4. 

*  Improvement  of  Land  Act,  1884,  27  i  •  Oncken's  fador  v.  ReimtrM,  18B2,  19  B. 
38  Viotc  114,  8.  86.  619. 

T  EoMon'i  Trt.  v.  Maittr,  1901,  3  F.  778. 
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2.  Trv£tees}iip. — It  ia  evident  that  if  the  beneficiary  whose  interest 
is  proposed  to  be  dealt  with  be  or  have  been  a  trustee,  there  is  a  risk 
of  claims  already  existing  gainst  him  at  the  instance  of  the  estate  in 
respect  of  his  actings  or  omissions,  which  claims  will  clearly  be  pre- 
ferable charges  on  his  share.  So  far  that  may  be  more  or  lees  guarded 
against  by  inquiries.  But  suppose  the  beneficiary  continues  to  act  as 
a  trustee  after  the  transaction,  similar  claims  may  arise  in  the  future, 
and  thus  the  question  comes  in,  are  these  future  claims  preferable  to 
the  assignee  ?  In  Ei^land  it  has  been  held  that  they  are,  ■Le.  where 
the  beneficiary  was  a  trustee  at  the  date  of  the  transaction,  but  not  if 
he  was  appointed  to  the  trusteeship  subsequently  to  the  transaction.* 
The  matter  has  been  settled  by  authority.  It  is  said  that  at  the  momeut  of 
the  oommisBion  of  the  breach  of  trust  she  had  assigned  all  her  property  to  the 
trusteee  of  her  settlement.  Ia  the  caae  of  Morris  t.  Livie  *  before  the  oonunia- 
sion  of  the  breach  of  trust  the  ceetui  que  Inut  had  assigned  for  value  all  his 
intereet  aa  cq.t.  It  made  no  difference,  and  it  waa  held  that  he  had  asaigaed 
his  interest  subject  to  the  possibility  of  an  equity  to  be  aaserted  i^iaiost  him 
as  trustee.  It  is  no  matter  whether  the  aesignment  waa  made  before  the 
breach  of  trust  or  after ;  the  rule  is  that  the  trustee  cannot  take  anything 
until  after  the  breach  of  trust  has  been  made  good.  The  equity  is  paramount 
to  auy  right  of  the  trustee.  There  are  many  other  cases  besides  the  one  I 
have  cited.  ^ 

It  is  not  known  that  there  is  any  authority  in  Scotland,  but  the  risk  of 
the  English  rule  being  followed  must  he  kept  in  view. 

3.  IridemnUies,  etc* — The  beneficiary  may  have  incurred  an  obliga- 
tion of  indemnity  to  the  trustees  in  respect  of  ultra  vires  actii^ 
Attention  must  be  paid  to  the  exact  relation  established  between  the 
beneficiary  and  the  trustee  in  respect  of  these  consents  and  indemnities. 
Suppose  one  of  two  beneficiaries  gives  an  undertaking  of  this  nature  to 
the  trustee  with  respect  to  the  investment  of  the  fund,  and  the  other 
beneficiary  does  not,  and  there  is  a  loss ;  the  question  is,  how  far  is  the 
consenting  beneficiary  committed  ?  Three  results  are  possible :  (a)  he 
may  be  bound  simply  not  to  object;  (6)  he  may  be  bound  to  allow  the 
other  beneficiary's  share  to  be  paid  in  full  out  of  the  salv^e  before  he 
himself  receives  anything ;  (c)  he  may  be  bo»md  personally  to  relieve  the 
trustee  of  any  claims  at  the  instance  of  the  other  beneficiary.  Suppoee 
the  trust  fund  is  £1000,  that  the  two  beneficiaries,  A,  and  B.,  are  equally 
interested,  that  A.  gives  such  an  undertaking  as  is  now  under  considera- 
tion with  reference  to  an  ultra  vires  investment  of  the  £1000,  which 
investment  results  in  a  loss,  leaving  only  £400— A.  may  ha  in  any  of 
the  three  following  positions:  (a)  he  may  be  entitled  to  claim  £200, 

'  Lewin,  TrusU,  10  Ed.  18M,  p.  860. 
'  18<2,  1  Y.  t  C.  O.C.  880. 
"  Per  Kay,  J.,  in  re   Bervey,  1886,   61 
L.  T.  N.  S.  429. 
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beii:^  halt  of  the  £400 ;  {i)  he  may  be  bound  to  allow  th^  £400  to  go  to 
B.,  aad  to  make  no  claim ;  (c)  he  may  be  bound  to  pay  £100  to  enable 
the  trustee  to  pay  B.  his  full  £500.  A  proper  indemoity  or  obligation 
of  relief  will  have  this  last  result;  and  the  1891  Act  empowers  the 
Court  to  raise  a  mere  "  consent "  and  still  more  a  "  request "  or  "  instiga- 
tion," to  the  position  of  an  indemnity,  limited  apparently  to  the  granter's 
whole  interest  in  the  estate.  It  must  be  assumed  that  tbis  will 
be  the  result  in  ju<^ing  of  these  matters  in  connection  with  any 
proposed  transaction  with  the  share  of  the  beneficiary  who  has  given 
the  consent,  etc. 

Further,  indemnities  granted  by  contingent  beneficiaries  are  in  a 
very  peculiar  position.  In  the  first  place,  it  is  obvions  that  they  give 
but  a  doubtful  protection  to  the  trustees.  But  what  is  here  more  in 
point  is  their  possible  effect  upon  the  grantors  of  them  or  their 
assignees.  The  risk  here  facing  an  ass^nee  of  a  share  is  obvious, 
viz.,  that  the  full  liability,  and  not  only  a  proportion,  may  fall  upon 
that  particular  share.  It  will  be  observed  that  it  arises  only  if  the 
assignor  survive  the  period  of  payment.  For  if  he  should  predecease, 
then  the  claims  of  the  assignee  will  be  met  out  of  the  life  policy  which 
will  of  course  have  been  eflected  to  meet  that  case.  It  is  thus  important 
to  see  that,  if  any  consents  or  indemnities  have  been  given,  at  least  all 
the  beneficiaries  are  in  the  same  position,  and  that  all  have  vested 
interests.  Amongst  the  beneficiaries  the  liferenter  or  liferentrix  must 
not  be  omitted.  For  otherwise,  in  addition  to  having  to  suffer  the  loss 
of  part  of  the  capital,  the  fiars  would  require  to  allow  the  remaining 
capital  to  be  encroached  upon  in  order  to  make  up  to  the  liferenter  the 
income  on  what  was  lost.  And  it  will  be  remembered  that  this  is  just 
what  may  happen  if  the  liferent  is  alimentary,  in  which  case  a  consent 
by  the  liferenter  is  not  binding.*  But  of  course,  as  between  the  fiars 
and  the  trustees,  the  incidence  of  the  loss  will  depend  on  the  terms  of 
the  indemnity. 

4.  CourUer  LiaMities. — There  may  be  counter  obligations  by  the 
beneficiary  in  the  trust  deed.  This  occurs  especially  in  marri^e 
contracts.  Take  the  case  of  a  settlement  by  the  husband  of  a  life 
policy  on  his  life  with  an  obligation  to  pay  the  premiums,  and  a 
settlement  by  the  wife  of  funds  for  herself  in  liferent  and  thereafter 
for  her  husband  in  liferent.  The  husband  survives  his  wife,  and  wishes 
to  borrow  on  his  liferent  of  her  funds.  The  risk  is  that  if  he  should 
fail  to  pay  the  premiums  on  his  life  policy,  the  trustees  would  be 
entitled  to  set  off  that  liability  gainst  his,  or  his  assignee's,  claim  to 
the  income  of  the  wife's  fund.    As  to  trust  eicpenses,  see  supra,  p.  653, 

5.  Payments  on  Accou/ni  may  have  been  made  to  the  beneficiary, 
and  may  I'eqnire  to  be  equalised  gainst  him  or  his  assignee.  Even  if 
the  payments  have  been  equal  in  amount,  they  may  have  been  unequal 

1  Smdan  v.  S.'sTrt.,  1879,  7  E.  167. 
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in  point  of  time,  and  there  may  be  a  claim  for  equalising  interest.  But 
08  to  payments  made  under  powers  in  the  will  or  deed,  it  is  not  neces- 
sarily to  be  assumed  that  interest  is  chai^eable  at  all  unless  expressly 
so  arranged.^ 

CJonditio  si  testator  Bine  liberis  decesserit— This  refers  to 
the  implied  revocation  *  of  a  will  by  the  subsequent  birth  of  a  child. 
Its  clearest  application  is  in  the  case  of  a  will  dispoeing  of  the  uni- 
versitas  of  the  estate,  when  the  testator  dies  shortly  after  the  birth  of 
the  child.  It  has  been  held  that  the  right  of  challenge  is  personal 
to  the  child  excluded.'  The  conditio  operates  though  there  were 
children  in  existence  when  the  will  was  made,  if  another  is  subsequently 
bom,  in  which  case  great  injustice  may  result  from  the  will  being  held 
as  absolutely  revoked.*  It  is  a  presumption  of  law,  and  may  be 
rebutted  by  facts  occurring  either  before  or  after  the  birth  of  the 
child.  In  one  case  it  was  held  to  be  rebutted  by  the  facts  "  that  the 
child  was  amply  provided  for  in  the  knowledge  of  her  mother,  and 
that  in  the  personal  knowledge  and  expectation  of  the  birth  of  a  child, 
[and  in  expectation  of  her  own  death],  and  having  an  opportunity  of 
revising  her  will,  she  allowed  it  to  stand  unaltered."' 

Conditio  si  institutus  sine  liberis  decesserit.— This  is  the 
condition  (express  or  implied)  attached  to  a  testamentary  provision, 
to  the  eflect  that  if  the  person  originally  instituted  shall  fail  to  take  a 
vested  interest,  his  issue,  if  any,  shall  take  as  conditional  institutes. 
The  chief  points  are:  (1)  to  what  cases  does  it  apply?  (2)  what  share 
does  it  carry  ?  and  (3)  to  whom  ? 

1.  The  first  of  these  questions  is  of  course  limited  to  the  implied 
conditio  proper.  The  conditio  applies  to  the  relationship  of  parent  and 
child,  grandparent  and  grandchild,  and  uncles  or  aunts,  and  nephews 
and  nieces.^  It  does  not  apply  to  brothers  and  sisters,^  still  less  to 
cousins.^  The  other  leading  condition  of  its  application  is  that  the 
original  provision  shall  not  have  implied  any  delectus  persona.  Apart 
from  the  qualification  of  relationship,  it  is  not  easy  to  be  certain  when 
the  conditio  shall,  and  when  it  shall  not,  operata 

2.  In  considering  what  share  is  carried  it  is  apparently  necessary 
to  distinguish  between  (1)  the  conditio  proper  on  the  one  hand,  and 
(2)  exp'resB  or  implied  clauses  of  conditional  institution  of  issue  on  the 
other.*  The  question  is :  are  the  issue  to  be  entitled  to  participate  in 
accrescing  shares  ?  The  case  supposed  is  a  provision  to  the  children  of 
X,  of  say  £9000.  When  the  will  is  made  there  are  three  children,  A., 
B.,  and  C.      A  predeceases  leaving  issue;  B.  predeceases  leaving  no 

'  DaUmeyer  v.  DaUmeyer  [1896],  1  Ch.  '  Stttart-Oordon    v.    S.-O.,    1899,   1    F, 

872,  1006. 

>  Slder's  Tn.  t.  S.,  18B4,  21  E,  704.  '   tFadddFt  Tn.  t.   (f.,  18S8,  2i  R.  ISSi 

'  SmilA,'$  Trt.  v,  Orant.  1897,  3E  S.  L.  B.  '  Eall  v.  J?.,  1891.  18  E.  690. 

12S,  per  Loid  Stormonth  Darling.  '  Bhinifa  Trt.  v.  L«ilh,  IBM,  S  M.  104, 

*  Elder,  supra.  *  NimlU  v.  Sliepherd,  189G,  23  R.  361, 
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issue ;  0.  survives.  It  beii^  admitted  that  A.'fl  issue  are  to  share,  the 
question  is,  to  what  extent?  Do  the;  take  one-half  or  one-third — 
£4500  or  £3000  ?  The  usual  way  of  putting  the  question  is,  do  A-'s 
issue  take  only  A.'e  "  original "  share  ?  i.e.  his  share  on  the  assumption  that 
A.,  B.,  and  C.  bad  all  Burvived,  or  do  they  take  A.'b  "  accrescing  "  share  ? 
i.e,  the  additional  share  which,  owing  to  B.'s  death  without  issue, 
would  certainly  have  accreBced  to  A.  himself  if  he  had  survived.  It 
is  surprising  that  this  question  is  bo  uncertain  aB  on  the  decisions  it  is 
seen  to  be.     Taking  the  three  cases  separately — 

(1)  The  Conditio  Proper. — It  m^t  be  supposed  that  here  it  was 
certain  that  the  issue  take  the  "  original "  share  only,  but  in  Neville's 
case  Lord  Einnear  expressly  reserved  liiB  opinion  on  that  point ;  and 
even  the  subsequent  case  of  Bowman  v.  Bickter,^  which  may  appear 
to  be  conclusive  t^^ainst  the  larger  claim,  is  open  to  the  remark  that  by 
the  express  terms  of  the  will  accrescing  shares  were  given  to  the 
survivors  of  the  original  class. 

(2)  Exprets  Claaw. — Obviously  each  clause  must  be  judged  of  on 
its  own  terms.  If  it  expressly  gives  the  issue  l^e  original  and 
accresciug  shares,  axdii  qwestio.  If,  on  the  other  hand,  the  shares  of 
those  dying  without  issue  are  expressly  destined  to  the  survivors  of 
the  original  legatees,  this  necessarily  excludes  the  issue  of  predeceasers. 
This  is  the  leading  case  of  Yawng  v.  Bohertson,'  which  has  been  followed 
in  many  subsequent  decisions,^  even  where  the  issue  were  declared  to 
succeed  "in  the  same  manner  and  as  fully  in  all  respects  as  their 
parent  woidd  have  done  it  he  had  survived."  For  an  example  of  an 
indefinite  clause  which  was  held  sufficient  to  carry  the  accrescing  share, 
see  IfCylloeh  * ;  and  as  r^ards  indefinite  clauses  generally,  and  the 
common  idea  that  it  is  beyond  doubt  that  the  issue  take  the  original 
share  only,  it  is  important  to  quote  Lord  M'Laren's  words  in  M'Cvlloch, 
where  he  said:  "I  tliink  it  right  to  say  that  the  question,  although 
supposed  to  be  concluded  by  authority,  is  one  which  I  think  must 
remain  for  subsequent  consideration  when  a  case  properly  raising  it 
shall  arise." 

(3)  Implied  Clause.  —  This  case  is  well  exemplified  in  NeviUe. 
The  facts  were  that  there  was  a  gift  to  a  class,  with  no  conditional 
institution  of  their  issue ;  there  was  a  destination  over,  to  take  effect 
failing  ail  the  members  of  the  first  class  without  leavimg  issue ;  and  in 
other  parts  of  the  will  which  did  not  come  into  operation  there  were 
references  to  issue  taking  "  the  share  of  my  said  estates  which  would 
have  fallen  to  his  or  her  deceased  parent  under  these  presents  if  he 
or  she  had  been  alive."  On  these  facta  it  was  properly  held  that  there 
was  an  implied  conditional  institution   of   the   issue   of   predeceasing 

'  1900,  2  F.  S24.  4E4 ;   JVhiU't  Tn.  t.  Ckrytlafi  Tri.,  1898, 

*  laea,  i  JUoq.  8S7.  20  R.  *80. 

•  Cumming's  Trs.  v.   WhUt,  1893,  20  E,  •  M'CaOaeh't  Tn.,  1892,  19  K.  777. 
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memberB  of  the  first  claes,  and  the  question  came  to  be  how  much  tbey 
were  to  take  The  Court  read  in  a  clause  similat  to  that  which  oocnrred 
elsewhere  in  the  will,  as  just  quoted,  and  on  the  construction  of  that 
clause  it  was  held  that  it  carried  the  accrescing  shares.  This  is  a  very 
important  case,  for  it  neceesarily  means  that  an  express  clause  in  the 
same  terms  ought  to  receive  the  same  extended  meaning,  which  it  is 
thought  was  not  the  common  understanding,  nor  reconcileable  with  the 
decided  cases. 

The  practical  conclusion  is,  that  if  there  is  an  express  clause  giving 
the  issue  accrescing  shares,  or  destining  these  shares  to  the  survivors  of 
the  ordinal  class,  these  clauses  respectively  may  be  reHed  on  as  con- 
clusive in  favour  of,  or  gainst,  the  claim  of  the  issue  to  the  shares  in 
question,  but  that  apart  from  these  cases  there  is  no  certainty,  and  the 
only  safe  course  is  to  rely  on  the  minimv/m  only,  that  is  to  say,  to 
assume  that  the  issue  may  be  limited  to  the  original  share  when  dealing 
with  them,  and  to  assume  the  contrary  when  dealing  with  a  survivor 
of  the  original  class. 

3.  As  regards  the  question :  to  whom  is  the  share  carried  ?  the  main 
point  is  that  in  the  case  of  the  condiiio  proper  it  operates  to  carry 
herite^  to  the  heir-at-law  of  the  original  beneficiary.'  There  seems 
no  warrant  for  a  similar  conclusion  in  the  case  of  an  express  or  implied 
clause  in  favour  of  "  issue." 

Divorce. — This  is  a  risk  which  exists  with  reference  to  provisions 
under  marri^e  contracts.  It  arises  from  the  fact  that,  as  regards  all 
provisions  of  that  nature,  and  the  spouses'  l^al  rights  (except  the 
husband's  jtis  relicti  *),  the  result  of  a  divorce  is  to  put  the  innocent 
spouse  in  the  same  position  as  if  the  other  were  dead.  Thus  suppose 
a  husband  settles  a  fund  for  himself  in  liferent  and  thereafter  for  his 
wife  in  liferent.  He  wishes  to  borrow  on  the  security  of  his  liferent 
The  risk  in  question  is,  that  if  a  divorce  should  be  obtained  at  the 
instance  of  his  wife,  his  liferent  would  cease,  and  his  wife's  would  begin 
as  if  he  were  dead.    Various  other  cases  may  be  figured,* 

Domicila — This  is  mentioned  only  because  it  is  very  apt  to  be 
overlooked,  more  especially  in  the  case  of  dealings  with  additional 
shares  claimed  by  a  beneficiary  as  in  right  of  another  beneficiary  who 
has  died.  As  to  cases  of  English  domicile,  it  may  be  noted:  (1)  that 
when  the  succession  passes  to  collaterals,  brothers  and  sisters  of  the 
half  blood  come  in  equally  with  those  of  the  full  blood,  which  will 
probably  be  found  to  be  the  rule  also  in  most  of  the  Colonies ;  and  (2) 
that  when  an  intestate,  dying  after  1st  September  1890,  leaves  a  widow 
but  no  issue,  the  widow  is  entitled  to  his  whole  estate,  real  and  personal, 

>  Orant'i  Trv.  v.  a.,  1882,  24  D.  1211.  children's  provinonB,  Omin't  Trt.  t.  Joiai- 
»  EddingUm  v.  Soberiion,  1896,22  R.  *S0,      aCon'a  Tra.,  1901,  i  F,  278,  affd.  11  S.  L.  T. 

>  Note  that  the  divorced  Bponse   is  not      No.   IS2;   and  u  to  the  dirorccd  spoose's 
held  Be  dead  to  ike  effect  of  accelerating  the      powers,  see  p.  84B,  ittfitt, 
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if  it  does  not  exceed  £600,  and  if  it  is  over  £500  she  has  a  first  charge 
to  that  amount,  in  addition  to  her  ordinaiy  share.' 

Future  Births. — This  is  a  risk  which  one  is  sometimes  apt  to  lose 
sight  of.  Take  the  case  of  a  testamentary  direction  to  give  a  liferent 
to  A.  and  the  fee  to  his  children.  In  ordinary  cases  all  his  children, 
whether  born  before  or  after  the  death  of  the  testator,  will  be  entitled 
to  participate,  whether  bom  of  the  same  mother  or  not.  If  A.  be  a 
woman,  she  may  be  past  the  ^  of  child-bearing ;  but  in  the  case  of  a 
man,  the  risk  cannot  be  got  rid  of  in  that  way. 

Even  in  the  case  of  a  woman  the  general  rule  is  that  the  Court  will 
not  find  that  the  ^e  of  child-bearing  is  past,  but  uuder  certain  circum- 
stances it  will  be  declared  that  trustees  are  entitled  to  denude,  as  in  the 
case  of  a  woman  fifty-seven  years  of  age  ^ ;  in  that  case  a  guarantee 
policy  against  the  risk  of  future  issue  was  part  of  the  arrangements. 

The  chief  points  in  connection  with  these  insurances  are — 

1.  The  vesting  of  the  daim,  i.e.  whether  the  event  which  is  to  make 
the  policy  payable  is  to  be,  e.g.  (1)  the  birth  of  a  child,  or  (2)  birth 
and  attainment  of  majority  or  any  other  ^e,  or  if  a  female,  being  married 
or  (3)  birth  and  survivance  of  the  liferentrix  or  any  period  after  her 
death.  The  exact  risk  must  be  at  least  covered,  and  particularly  it  will 
be  kept  in  view  that  even  though  a  child  may  predecease  the  date  of 
vesting,  he  or  she  may  leave  issue  who  take  a  vested  right,  and  in  this 
connection  reference  is  made  to  the  case  of  Martin  v.  Holgate,  dealt  with 
on  p.  649. 

2.  In  lUero. — The  reference  to  issue  in  the  policy  ought  when 
necessary  to  meet  this  point  thus, "  a  child  [or  remoter  issue]  bom  after 
the  date  of  this  policy  whether  conceived  before  or  after  that  date." 

3.  Term  of  Paymevt. — It  may  quite  well  he  that  although  the 
claim  must  vest  before  the  period  of  distribution  of  the  fund,  it  is  not 
necessary  to  have  it  payable  until  that  period.  Thus  under  a  trust  "  for 
A.  in  ahmentary  liferent  and  for  her  child  or  children  to  vest  at  birth, 
and  if  she  never  has  a  child  then  the  fund  to  be  at  her  disposal  subject 
to  her  alimentary  liferent,"  in  any  transaction  with  A.  there  must, 
unlees  she  is  past  the  age  of  child-bearing,  be  an  insurance  against  issue, 
and  the  claim  under  the  policy  must  vest  on  the  birth  of  a  child,  for  the 
fund  would  vest  in  the  child  at  birth  and  the  mother  would  be  cut  out ; 
but  it  is  not  necessary  that  payment  should  be  received  till  A's  death, 
for  that  is  full  indemnification  against  the  issue  risk,  seeing  that  even  if 
there  had  been  no  issue  the  fund  would  not  have  been  available  till  her 
death. 

4.  Indemnity. — These  being  indemnity  policies,  it  would  appear  that 
they  can  pass  only  with  the  interest  and  the  risk.  Further  there  may 
on  their  terms  be  questions  as  to  their  assignability  at  all,  and  particu- 
larly whether  a  policy  effected  by  a  creditor  can  be  made  over  to  a 

'  63  ft  64  Vict.  c.  29,  »  iPPhtrtoiCt  Tn.  t,  EiU,  1902, 4  F.  821. 
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purchaser  at  a  sale  under  the  powers  or  can  be  eEfectually  dealt  with  by 
the  debtor  when  the  debt  is  repaid.  No  assignation  should  be  taken 
without  these  points  being  made  quite  clear  with  the  Company  and  the 
policy  endorsed  accordingly,  or  a  new  policy  may  be  better. 

5.  Age  and  interest  will  be  admitted  by  the  Company  on  the  policy. 

6.  Stamp,  6d. 

Government  Duty. — ^This  is  a  matter  of  great  importance  in 
calculating  the  value  of  a  reversion,  and  accordingly  it  is  usual  to  find  an 
express  stipulation  in  the  contract  that  the  duty  shall  not  exceed  a 
certain  rate.  Apart  from  stipulation  it  is  said  that  the  duty  is  not  an 
encumbrance  which  the  seller  must  clear  off.'  The  purchaser  is  liable 
for  the  duty  only  on  what  he  has  purchased,  for  there  is  apparently 
nothing  in  the  Acts  which  gives  the  Kevenue  a  general  lien  over  one 
portion  of  the  property  of  the  deceased  in  respect  of  the  duty  which 
is  or  may  be  payable  on  account  of  another  and  different  portion  of  it.' 
The  Inland  Bevenue  will  be  found  most  courteous  in  stating  in  any 
given  case  what  the  claims  are  or  will  be,  and  if  there  be  any  room 
for  doubt  a  certificate  should  be  obtained.  The  following  points  may 
be  noted,  as  they  constantly  occur : — 

1.  The  estate  duty  is  a  charge  on  the  general  estate  and  thus  falls 
on  the  residuary  legatee.  Settlement  estate  duty  falls  on  the  settled 
estate,'  but  only  if  the  deceased  died  on  or  after  Ist  July  1896.*  Aa  to 
what  may  be  a  settlement,  see  p.  811.  Settlement  estate  duty  is  not 
payable  (1)  on  settlements  coming  into  effect  before  2nd  August  1894,' nor 
(2)  merely  because  a  liferent  is  given  to  husband  or  wife,"  nor  (3)  more 
than  once  during  the  continuance  of  the  settlement." 

2.  If  inventory  (or  probate)  duty  has  been  paid,  there  is  no  claim  for 
estate  duty  though  the  estate  passes  on  a  death,  unless  the  person  so 
dying  was  competent  to  dispose  of  the  property.^  Take  the  ordinary 
case  of  a  Uferented  estate,  the  testator  dying  before  the  passing  of  the 
Finance  Act,  what  claim  will  there  be  for  estate  duty  on  the  death  of 
the  liferenter  ?  The  answer  depends  on  whether  inventory  duty  was 
paid  on  the  testator's  death.  So  far  as  that  duty  was  paid,  estate  duty 
will  not  be  payable,  but  estate  duty  will  be  payable  on  (1)  heritable 
estate,  (2)  foreign  estate,  and  (3)  other  estate  which  for  any  reason  did 
not  pay  inventory  duty  on  the  testator's  death. 

3.  Agg-regaiion. — The  result  of  the  introduction  of  this  principle  in 
the  Finance  Act  is  that  it  is  not  possible  to  know  what  the  duty  will 
amount  to,  inasmuch  as,  for  fixing  the  rate  of  duty  on  the  fund,  it  may 
fall  to  be  a^regated  with  other  property  passing  or  deemed  to  pass  on 

»  Nitbdt't  Tra.  v.  Lmmumth,  1846,  8  D.  *  7»  «  Oibbs,  Tkomt  t,  GtMs  fl898],  1 

Ch.fl26. 
•  F.  A.,  1804,  S8.  SI  (4)  and  34. 
'  F.  A.,  18M,  a.  6. 
'  F.  A.  ISB4,  B.  21. 
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the  aame  death.  Under  the  1894  Act^  this  did  not  apply  to  inter  alia 
eatate  passing,  under  an  instrument  not  made  hy  the  deceased,  to  some 
person  other  than  the  husband  or  wife  or  ancestor  or  issue  of  the  deceased. 
Accordingly  in  the  case  of  an  estate  liferented  by  A.  under  B.'s  will, 
and  passing  on  A-'s  death  to  persons  other  than  A.'s  husband  or  wife  or 
ancestor  or  issue,  there  was  no  a^egation  under  the  1894  Act  But 
this  is  altered  under  the  Finance  Act,  1900,  "except  as  r^ards  property  in 
which  the  deceased  never  had  an  interest."  This  alteration  is,  however, 
subject  to  two  modifications,  viz. :  (1)  sales  prior  to  9th  April  1900  are 
let  ofT  from  aggregation,  and  in  the  case  of  mortgages  prior  to  that  date 
the  additional  duty  is  postponed  to  the  mortgi^ ;  and  (2)  in  the  case  of 
property  settled  by  some  one  dying  before  2nd  April  1894,  and  passing 
on  the  death  of  some  one  dying  on  or  after  9th  April  1900,  then  if  the 
settled  property  would  have  been  liable  to  eatate  duty  on  the  death  of 
the  settler  if  he  had  died  on  or  after  2nd  August  1894,  aggregation  is 
not  to  enhance  the  duty  on  the  settled  property,  or  any  other  property 
passing,  by  more  than  one-half  ^t-r  cent. 

4.  When  estate  duty  is  paid  there  is  no  claim  for  (1)  any  one-per- 
cent duty,  (2)  the  additional  one-half  per  cent  and  one  and  a  half  per 
cent,  put  upon  the  succession  duties  under  51  &  52  Vict  c  8.* 

5.  Further,  if  the  net  eatate  does  not  exceed  £1000,  the  estate  duty 
clears  all  other  duties.' 

6.  Eeversionary  transactions  entered  into  on  or  before  Ist  Ai^ust 
1894  are  protected  from  estate  duty.*  See  also  above  as  to  s.  12  of  the 
Finance  Act,  1900, 

7.  "  Free  of  Duty." — When  legacies  are  given  free  of  duty  the  duty 
of  course  falls  upon  the  residuary  legatee.  But  if  there  is  u  deScieucy 
to  pay  legacies  and  duties,  and  assuming  that  the  legacies  rank  pari 
passu,  there  must  be  a  proportionate  abatement.  In  adjusting  the 
legatees'  claims  htter  se,  the  legacies  given  duty-free  rank  for  both 
l^acy  and  duty,  so  that  three  legatees  of  £100  each  will  all  draw 
different  sums,  assuming  that  A. 'a  legacy  is  not  given  free  of  duty,  that 
B,'s  and  C.'s  are,  and  that  B.  ia  hable  in  three-per-cent  duty,  and  C.  in 
ten-per-cent  A.,  B.,  and  C.  will  rank  for  £100,  £103,  and  £110  re- 
spectively. But  then  each  legatee  must  pay  his  own  duty  to  the  Inland 
Sevenue  on  the  sum  which  he  draws  in  respect  of  his  legacy  aiid  duty.^ 
It  is  otherwise  when  a  legatee  compromises  with  the  residuary  l^atee 
hia  claim  for  a  l^acy  which  is  left  duty-free  by  the  will.* 

8.  Successive  Devolutions. — In  these  cases  confirmation  may  be 
necessary  as  a  title,  and  if  ao  regard  will  be  had  to  s.  7  (6)  of  the 
Finance  Act,  1894,  under  which  there  is  an  option  to  postpone  payment 

I  S.  *.  =  Lord  Adv.  1.  MUUt'i  Trs..  1884,  11  R. 

*  F.  A.  1894,  a.  1.  1046. 

■  Ibid.  B.  16(3).  '  Lord  Adv.  v.   IValAertion't  Trt.,  IMl, 

*  Ibid.  B.  21  (8).  3  F.  627. 
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of  the  estate  dutj  until  the  reversion  falls  in.  Under  this  section  it  is 
held  that  the  executor  is  entitled  to  an  immediate  grant  of  confirmation, 
including  the  reversion,  although  he  exercises  his  option  of  postponing 
payment  of  the  duty.  This  procedure  is  a.  novelty  in  Scotland,  and  it  is 
not  apparent  that  there  ia  anything  in  the  section  which  neceflsarily 
leads  to  this  result,  but  it  is  the  view  which  is  taken  by  the  Inland 
Kevenue,  and  is  accordingly  acted  on  by  the  Sheriff  and  Commissary 
clerks.  This  st^gests  that  production  of  a  confirmation  is  no  evidence 
of  payment  of  duty  in  these  cases,  and  that  sepamte  proof  should  be 
required.  If  the  duty  be  paid  at  once,  it  is  paid  on  the  reversionary 
value ;  if  postponed,  on  the  full  value  in  possession. 

9.  Mutual  WUls.—See  p.  664 

Liferent  or  Fee? — In  dealing  with  the  fee  it  is,  of  course,  essential 
that  the  liferenter  shall  be  a  bare  liferenter.  Three  points  may  be  noted 
which  may  raise  the  liferent  to  a  fee,  viz.,  (1)  under  provisions  to  parent 
and  children  without  the  word  "  allenarly,"  (2)  under  the  Entail  Acts  of 
1848  and  1868,  as  stated  on  p.  806,  and  (3)  in  the  case  referred  to  on 
p.  643,  where  a  dai^hter's  share  is  given  in  fee  and  then  cut  down  to 
a  liferent  to  her  and  the  fee  to  her  children ;  if  she  leaves  no  children 
it  appears  that  she  has  the  fee. 

Heritable  or  Moveable. — This  point  may  arise  in  many  different 
connections — 

1.  Intestacy. — The  most  obvious  case  is  that  of  a  pure  intestate 
succession.  Regard  must  of  course  be  had  to  domicile  and  right  of 
collation.    See  Domicile,  Collation  (p.  740). 

2.  Conversion  or  no  Conversion. — It  is  often  a  very  difficult  matter 
to  determine  whether  the  right  of  a  beneficiary  under  a  will  is  heritable 
or  moveable.^  This  is  of  course  of  vital  importance  in  cases  where  his 
trustee  in  sequestration  or  cessio,  or  his  heir  or  executor,  offers  to  sell. 
Further,  it  is  important  to  remember  that  even  where  conversion  is 
ordered  by  the  will,  it  has  effect  only  for  the  purposes  of  the  will,  and 
that  if  these  should  fail  and  intestacy  or  partial  intestacy  result,  the 
conversion  is  disregarded,  and  you  are  thrown  back  upon  the  actual 
position  of  the  estate  as  at  the  death.* 

3.  Minor's  Capacity. — The  question  of  heritable  or  moveable  is 
important  in  judging  of  what  is  carried  by  a  will  made  by  a  minor,  A 
minor  may  dispose  mortis  caiisa  of  moveable  property  only.  This,  how- 
over,  covers  all  estate  which  at  his  death  is  de  /ado  in  a  moveable  form 
though  it  may  be  heritable  destinaiione,  e.g.  a  sarrogaium  for  heritage, 
and  bonds  excludii^  executors.^ 


'  See  Brovm'i   Trs.    v.   B.,   1890,  18  R. 

>  a«ra»  V.  a.  1887,  14  R  670  ;  Jtoon't 

\Sb ;  Playfaif',   Tr,.   v.    P.,   18S3,   21   R. 

Tri.  V.J/.,  1899,  2  F.  201. 

836  ;  Avd«r„m.'s  £dra.  v.  A.',  Trs.,  1895, 

'  Brand's   Tn.  v.  B.'i  Tn.,  1874,  2  R 

22  R  264  ;  Ifatom'i  Trt.  v.   W.,  1902,  4 

258  ;  3  R  (H.  L.)  16  ;  Brovm'i  Tr.  t.  B., 

F.  798. 

1897,  24  R.  9«2  (price  of  heritage  aold  b; 

factor  U.  under  BpeoUl  poiren). 
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4.  L^al  Jiiffhis. — ^The  special  rules  of  heritable  and  moveable  in 
r^ard  to  legal  rights  of  surviving  husband,  widow,  and  children  must 
be  kept  in  view.    See  L^al  Rights. 

J-^gal  Rights.' — The  existence  of  the  l^al  r^hts  of  terce,  jus 
rdictcB,  mournings,  interim  aliment,  jus  relidi,  and  l^tim,  make  it 
necessary  to  inquire,  in  all  caaes  of  succession,  whether  the  deceased  was 
survived  by  husband  or  widow,  as  the  case  may  be,  or  by  children ;  and 
if  80,  whether  they  have  discharged  their  legal  rights,  or  whether  those 
rights  are  barred.  There  are  a  few  points  which  may  be  specially 
mentioned : 

1.  In  the  case  of  widows  especially  there  is  a  great  difficulty,  owing 
to  the  leniency  which  the  Court  has  shown  in  allowing  them  to  go  back 
upon  their  actings,  even  after  a  long  course  of  years,  if  they  have  not 
had  full  and  accurate  information  as  to  facts  and  law,  and  have  not 
been  separately  advised.* 

2.  Sometimes  a  wife  signs  her  husband's  will  in  token  of  her  assent 
thereto  and  of  her  acceptance  of  its  terms,  includii^  an  acceptance  of  its 
provisions  in  lieu  of  her  l^al  rights.  But  this  cannot  be  relied  on  as 
binding,  in  view  of  the  right  of  revocation  of  donations  iiiier  viru/m  et 
valorem  which  may  be  exercised  by  the  donor  even  after  the  death  of 
the  donee. 

3.  In  the  case  of  a  provision  to  a  daughter  or  son  in  liferent  and 
her  or  his  issue  in  fee,  the  intended  liferenter  may  repudiate  the  liferent 
and  claim  l^tim,  and  yet  the  issue  will  be  entitled  to  the  capital  of  the 
trust  provision  on  the  death  of  their  own  parent.  Meantime  the  income 
of  the  trust  provision  will,  on  the  principle  of  equitable  compensation, 
go  to  restore  what  has  been  taken  away  as  l^tim  ;  but  if  the  intended 
liferenter  die  soon,  this  may  come  to  almost  nothing.  This  risk  of 
double  payment  must  be  kept  in  view  in  any  transaction  with  any  of 
the  other  beneficiaries.  Another  risk  of  the  same  nature  is  referred  to 
on  p.  647. 

4  It  is  not  to  be  too  hastily  assumed  that  because  an  intended 
beneficiary  has  claimed  his  or  her  legal  rights  the  testamentary  pro- 
vision is  totally  forfeited.  There  is,  under  certain  circumstances,  the 
risk  that,  in  addition  to  the  legal  right,  the  testamentary  provision  may 
also  he  partially  claimable  under  the  rule  of  equitable  compensation,  as  to 
which  see  p.  804. 

5.  The  burden  of  satisfying  legal  rights  falls  on  the  residuary 
legatee,^  and  the  result  of  their  being  claimed  may  thus  be  to  defeat 
his  interest  altogether.  Take  the  case  of  a  testamentary  trust  to  give 
the  widow  the  liferent,  and  on  her  death  to  pay  certain  l^acies,  and 
then  to  give  the  residue  to  X.  If  the  widow  claim  her  legal  rights, 
the  legacies  must  still  be  paid  in  full  if  there  are  funds  enough,  and 

'  Tait'i  Tts.  v.  Lett,  1886,  13  R.  1104, 
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the  reBiduary  legatee  will  get  only  what  ie  left,  which  may  very  well 
be  Dothing.  Suppose  the  testator  leaves  personal  estate  only,  value 
£10,000,  and  all  of  such  a  nature  as  to  be  liable  to  contribute  to  jus 
Telictce,  and  that  the  legacies  directed  to  be  paid  on  the  widow's  death 
amoiint  to  £5000.  The  widow  claims  jus  rdidm,  and  (there  being  no 
children)  draws  £5000,  and  the  other  £5000  is  required  to  pay  the 
l^aciea,  leaving  nothing  for  the  residuary  legatee.  No  doubt  he  might 
be  entitled  to  the  interest  on  the  l^acies  during  the  widow's  life,  but 
in  any  case  she  m^ht  die  immediately.  An  insurance  by  him  on  her 
life  might  be  practicabla 

Liferent  of  Dwelling-HouBe. — It  ia  very  common  to  find  that 
trustees  are  directed  to  allow  a  beneficiary  the  liferent  use  of  a  certain 
house,  and  perhaps  the  furniture  therein,  or  there  may  even  be  an 
absolute  gift  of  the  furniture.  In  these  cases  there  ought  always  to  be 
a  direction  in  the  will  as  to  the  incidence  of  feu-duty,  ground-annual, 
landlord's  taxes,  repairs,^  and  interest  of  heritable  debt.  In  the  absence 
of  this  direction  it  is  believed  that  very  often  the  liferenter  is  in 
practice  saddled  with  these ;  but  it  appears  that  in  many  cases  this 
is  wroi^,  and  that  the  liability  is  truly  on  the  general  estate,  to  the 
relief  of  the  liferenter.  This  must  be  kept  in  view  in  any  transaction 
with  the  fee,  or  with  the  liferent  of  the  remainder  of  the  estate  It  is 
just  an  additional  preferential  burden,  and,  of  course,  if  the  practice  in 
the  past  has  been  wrong,  there  may  be  a  claim  by  the  liferenter  of  the 
house  for  arrears,  with  or  without  interest. 

Mutual  WiUs: — The  questions  as  to  (1)  revocation  and  (2)  vesting, 
which  are  dealt  with  on  pp.  818-9,  may  be  very  important  in  dealing  with 
reversions  arising  under  mutual  wills.  To  these  may  be  added  (3)  the 
obvious  fact  that  the  survivor  may  dissipate  his  or  her  estata  Tliat 
might  not  in  itself  be  of  much  importance,  as  no  doubt  that  estate  would 
not  be  relied  on,  but  it  may  become  of  importence  in  connection  with 
the  two  points  next  noted.  (4)  The  will  may  be  so  expressed  as  to 
make  both  estates  liable  for  the  debts  of  both  testators.  (5)  The  effect, 
as  between  l^acics  and  residue,  of  revocation  by  one  of  the  testators  is 
referred  to  on  p.  819.  But  the  effect  may  be  very  different  if  one  of 
them,  say  the  survivor,  leaves  no  estate  or  practically  none,  for  then 
it  would  appear  that  the  legacies  must  be  paid  in  full,  and  the  whole 
loss  will  fall  on  residue.  (6)  The  rates  of  l^acy  and  succession  duty 
will  be  regulated  by  the  kinship  between  the  l^atee  and  each  of  the 
testators,  one-half  each. 

Trustees,  Purchases  by. — When  what  is  proposed  is  a  purchase, 
by  the  trustee  of  the  estate,  of  a  beneficiary's  interest,  or  when  the  title 
offered  is  derived  through  a  previous  transaction  of  that  kind,  it  is 
necessary  te  have  regard  to  the  severe  standard  which  the  law  applies 
to  dealings  between  parties  standing  in  a  fiduciary  relation. 
■  Baipu't  Tn.  v.  B.,  1SB4,  22  R.  26. 
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The  position  of  a  trustee  towards  a  benefioiarj  is  a  fiduciary  ouc,  aud  the 
law  views  with  extreme  euspicioo  any  transaction  whereby  the  trustee 
acquires  the  interest  of  the  beneficiary  in  the  estate.  There  are  cases,  no 
doubt,  in  which  such  a  transaction  may  be  upheld,  as  where  the  beneficiary 
has  urged  it  upon  the  trustee  and  has  received  a  full  and  fair  consideration. 
But  I  think  all  such  cases  postulate  not  only  that  the  parties  are  dealing  with 
each  other  at  arm's  length,  but  that  they  stand  upon  an  equal  footing.  If 
the  trustee  takes  advantage  of  the  known  necessities  of  the  beneficiary  to 
procure  from  him  a  bargain  which  is  prejudicial  to  him  and  correspondingly 
odvantt^eous  to  the  trustee,  the  transaction  must,  I  think,  be  condemned  by 
the  taw.i 

ARTICLES  OF  ROUP  OF  A  REVERSIONARY  INTEREST 

Artiolbs  op  Roup  of  the  share  and  interest  of  A.  in  the  means,  estate,  and 
succession  of  the  late  B.  under  his  trust  disposition  and  settlement, 
dated  ,  and  registered  ,  which  share  and  interest 

(hereinafter  referred  to  as  "the  reversion")  are  to  be  exposed  to  sale 
by  public  roup  by  the  said  A.  (hereinafter  called  "  the  exposer")  within 
[place]  on  the  day  of  at  o'clock 

[afterjnoon,  or  at  such   other  time  and  place  as  the  roup  may    be 
adjourned  to,  and  that  under  the  following  articles,  or  such  other 
articles  as  may  be  inserted  in  the  minutes  of  roup  to  follow  hereon  : — 
First.  The  reversion  ia  [fird  article,  p.  171], 

Second.  In  the  event  of  the  death  of  C.  [the  li/erenfer']  before  actual  pay- 
ment of  the  price,  the  sale  shall  eo  ipso  be  null  and  void,  and  neither  party 
shall  have  any  claim  against  the  other.  For  the  purpose  of  this  article 
consignation  shall  not  be  equivalent  to  payment. 

Third.  The  reversion  is  exposed  lanfum  el  tale  as  it  exists ;  and  particularly, 
but  without  prejudice  to  the  said  generaJity,  it  is  exposed  without  reference 
to  any  advertisements  or  particulars  or  information  supplied  to  the  purchaser 
or  offerers.  The  purchaser  and  offerers  are  held  to  have  satisfied  themselves 
before  offering  as  to  the  existence,  validity,  nature,  description,  amount,  and 
value  of  the  reversion,  as  to  the  amount  and  security  of  the  funds  available  for 
payment  thereof,  as  to  the  ages  of  the  said  C.  and  of  the  exposer,  as  to 
Government  duties,  as  to  all  conditions  and  burdens  affecting  the  reversion, 
and  as  to  all  other  matters  which  do  or  might  be  alleged  to  affect  the  same. 

Fourth.  The  purchaser  and  offerers  are  held  to  have  satisfied  themselves 
before  offering  as  to  the  validity,  sufficiency,  and  regularity  of  the  title,  and 
on  all  other  points  which  do  or  might  ba  alleged  to  affect  the  transaction. 

Fifth.  Without  prejudice  to  or  by  the  terms  of  the  preceding  articles,  the 
purchaser  and  all  offerers  shall  be  held  to  be  satisfied  and  ready,  if  preferred 
to  the  purchase,  to  complete  the  same,  and  to  accept  an  assignation  from  the 
exposer,  and  to  pay  the  price  to  the  exposer,  all  in  terms  of  these  articles, 
without  any  question,  objection,  requisition,  or  condition  of  any  kind  what- 
ever. 

'  Par  Lord  StonuoDth  Darling  in  Uougan  v.  Matphermm,  IfOO,  3  JT,  G53,  1  P.  (H.  L.)  7. 
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Siceth.  I^e  price  sball  be  payable  to  the  ezposer  in  [place]  on  ,* 

with  a  fifth  part  further  in  name  of  liquidate  damages  and  ezpeosea  in  case  of 
failure  in  the  punctual  payment  thereof,  and  with  interest  on  the  price  at  the 
rate  of        per  centum  per  annum  from  the  said  UDtil  payment, 

but  without  prejudice  to  the  eipoaer's  rights  and  powers  in  the  event  of 
failure  in  punctual  payment  of  the  price. 

Sev^tk.  In  the  event  of  the  purchaser  failing  in  punctual  payment  of  the 
price,  he  shall,  but  only  in  the  option  of  the  eipoeer,  forfeit  his  purchase  and 
be  liable  to  the  eiposer  [complete  the  article  a»  on  p.  173,  altering  Ike  words 
"failed  in  implementing  this  article  or  any  part  thereof*  to  "failed  to  make 
punctual  payment  of  the  price."] 

Eighth.  Upon  due  payment  of  the  price,  with  interest  and  penalty,  if  any, 
the  exposer  shall  grant  in  favour  of  the  purchaser  an  assignation  of  the 
reversion  under  the  conditions  contained  in  these  articles,  and  in  the  said  trust 
dispfosition  and  settlement,  or  otherwise  affecting  the  reversion,  and  subject  to 
all  claims  for  Government  duties  and  tniet  expenses  and  other  liabilities. 
The  eiposer  will  grant  warrandice  from  fact  and  deed  only,  and  no  other 
warrandice  shall  be  expressed  or  implied.^ 

Ninth.  There  shall  be  delivered  with  the  assignation  to  the  purchaser  tbe 
documents  specified  in  the  inventory  annexed  and  signed  as  relative  hereto. 
The  eiposer  shall  be  under  no  obligation  to  deliver  or  procure  exhibition  of 
any  other  documents,  or  to  procure  or  produce  any  further  evidence  or 
information  on  any  matter  or  thing  whatever. 

.*"  ,  ■     >    The  8th  and  last  articles,  pp.  173-4:. 

If  the  sale  is  by  a  creditor  under  power  of  sale,  the  above  form  will  easily 
be  adapted  as  suggested  on  p.  696  in  the  case  of  a  life  policy. 

ASSIGNATION  OF  A  LEGACY  PAYABLE  ON  THE 
DEATH  OF  A  LIFERENTER 

I,  A.,  in  consideration  of  the  sum  of-  £  now  paid  to  me  by  B.,  of 

which  i  hereby  acknowledge  tbe  receipt  and  discharge  him,  have  sold  and  do 
hereby  assign  to  the  said  B.  and  his  executors  and  assignees  whomsoever, 
absolutely  and  irredeemably.  All  that  the  legacy  of  £  bequeathed  to 

me  by  tbe  late  C.  under  bis  trust  disposition  and  settlement,  dated  , 

and  registered  ,  whereby  the  said  legacy  is  directed  to  be  paid  to 

me  on  the  death  of  bis  widow,  D.,  who  is  years  of  age  and  resides  at 

,  together  with  all  interest  to  accrue  thereon  :  With  power  to  the 
said  B.  and  his  foresaids  to  uplift,  discharge,  sell,  assign,  and  otherwise  deal 
with  the  said  legacy,  and  to  do  everything  regarding  the  same  and  the  estate 
of  the  said  C.  which  I  could  have  done  before  granting  these  presents,  or 
which  I  or  my  representatives  might  have  acquired  right  to  do  if  the  same 
had  not  been  granted  :  And  I  grant  absolute  warrandice. — In  witness  whereof. 

'  The  da;  of  payment  at  tlie  price  will  or  iDdemni^  to  th«  tnuteea,  this  shonld  be 

usually  be  very  ahortly,  s»y  ten  days,  after  excepted    from    the    w 

the  e»Ie.  warraiidice  geDeMlly  i 

'  If  the  ei[)09er  hae  granted  any  consent  p.  S95. 
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ASSIGNATION  OF  RESIDUE  BY  SOLE  RESIDUARY 
LEGATEE 

I,  A.,  ia  consideradon  of  the  sum  of  £,  now  paid  to  me  t^  6.,  of 

which  I  hereby  ackuowledge  the  receipt  aod  discharge  him,  have  sold  and  do 
hereby  assign  to  the  said  B.,  bis  executors  and  assignees  whomsoever,  absol- 
utely and  irredeemably,  All  and  Whole  my'  right  to  the  residue  of  the 
estate,  heritable  and  moveable,  real  and  personal,  of  the  late  C,  aod  the  said 
residue  itself,  which  was  bequeathed  to  me  under  the  trust  diaposition  and 
settlement  of  the  said  C,  dated  ,  and  registered  ,  and 

thereby  directed  to  be  paid  to  me  on  the  death  of  his  widow  D.,  who  is 
years  of  age  and  resides  at  :  Declaring  that  the  said  residue  at 

present  embraces  the  investments  and  assets  specified  in  the  list  annexed  and 
ugned  as  relative  hereto ;  but  the  said  list  is  stated  for  convenience  merely, 
and  the  said  B.  and  his  foresaids  are  not  to  be  held  as  bound  thereby  against 
their  interest,  or  limited  thereby,  the  same  being  without  prejudice  to  the 
full  effect  of  the  foregoing  assignation  :  With  power  \campl^e  aa  in  preceding 
form,  altering  "  legacy  "  to  "  residue  "]. 

ASSIGNATION  OF  A  SHAKE  OF  KESIDUE,  SUBJECT 

TO  AN  ANNUITY 

I,  A,,  considering  that  the  late  C,  (hereinafter  called  "  the  testator  "), 

Narrativr  of  Will 
by  his  trust  disposition  and  settlement,  dated  ,  and  with  codicil, 

dated  ,  registered  ,  conveyed  bis  means  and  estate  to 

cert^n  persons  as  trustees  for  the  purposes  therein  specified,  and  infer  alia, 
after  providing  for  payment  of  his  debts  and  funeral  and  testamentary  expenses 
(which  have  been  paid  so  far  as  known  and  to  date),  he  directed  bis  trustees  to 
pay  a  sum  of  £100  to  his  widow  D.,  and  certain  legacies  to  other  persons 
amounting  to  £1000,  all  as  soon  as  convenient  after  his  death  (which  sums, 
amounting  to  £1100,  have  been  paid) :  And,  in  the  fourth  place,  he  d'tTeotedhin 
trustees  to  pay  to  his  widow  the  said  D,  an  annuity  of  £200  during  her  life- 
time after  his  death,  beginning  the  first  term's  payment  thereof  at  the  first 
term  of  Whitsunday  or  Martinmas  after  bis  death  for  the  period  between  his 
death  and  that  term,  and  so  forth  at  the  said  two  terms  for  the  half-year  to 
each  term:  And,  in  the  lad  place,  he  directed  his  trustees  to  pay  to  his 
children  the  residue  of  his  means  and  estate,  including  the  sum  which  should 
be  set  aside  to  meet  the  said  annuity  on  its  being  set  free  by  the  death  of 
his  widow : 

Nakrativb  op  ConiciL 

Further  ooosidering  that  by  the  said  codicil  the  testator  increased  the  said 
annuity  to  £2S0,  but  declared  that  in  the  event  of  the  said  D.  entering  into  a 

'  If  the  deed  be  granted  by  ■  derivative  which  now  by  aaaigutiou  oa  after  mentioned 
owDei,  ta,j,  "  the  right  which  fonneriy  beloiigB  to  me " ;  and  the  title  will  be 
belonged  to  X.  [(A«  original  Ugala],  and      deduced. 
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secoDd  marriage,  the  annuity  should  as  at  and  after  the  date  of  such  second 
marriage  be  restricted  to  an  annuity  of  £100  : 

Pahilt  and  Ebtatr 
Further  considering  that  the  testator  had  five  ohildren,  namely,  E.,  F.,  G., 
H.,  and  myself,  but  the  said  E.  and  F.  predeceased  him  without  leaving  issue, 
and  the  said  G.,  H.,  and  myself  alone  survived  bim :  Further  considering  that, 
shortly  after  the  death  of  the  testator,  each  of  the  said  O.,  H.,  and  myself 
received  from  the  testator's  trustees  a  payment  of  £1000  on  account  of  our 
respective  shares,  and  that  the  remaining  estate  is  retained  by  the  trustees  to 
meet  the  said  annuity :  Declaring  that  the  swd  estate  at  present  embraces  the 
investments  and  assets  specified  in  the  list  annexed  and  signed  as  relative 
hereto ;  but  the  said  list  is  stated  for  convenience  merely,  and  the  assignee 
under  these  preseuts  shall  not  be  bound  thereby  against  his  interest,  or  limited 
thereby,  the  same  being  without  prejudice  to  the  full  effect  of  the  assignation 
hereinafter  written : 

Sbller'b  Sqakb 
In  virtue  of  which  trust  disposition  and  sebtlernent  and  codicil  I  have  an 
absolutely  vested  right  to  one-third  of  the  testator's  estate  in  the  hands  or 
under  the  administration  of  bis  trustees,  and  estate  (if  any)  yet  to  be  received 
by  them,  and  all  income  thereof,  current  and  future,  and  arrears  and  aocumula- 
tions  (if  any),  but  subject  to  payment  of  the  said  annuity  of  £250,  restrictable 
in  the  event  foresaid  to  £100,  which  annuity  of  £250  has  been  ptud  fur  the 
period  up  to  and  including  the  term  of  : 

Sai^  and  Pbicb 
And  now  seeing  that  I  have  sold  ray  said  one-third  share  to  B.  at  the  price 
of  £  ,  and  that  I  have  received  payment  of  the  said  price  from  bim, 

of  which  I  hereby  acknowledge  the  receipt  and  discharge  him  : 

Assignation 
Therefore  1  do  hereby  assign  to  the  said  B.  and  his  executors  and  assignees 
whomBoever,  absolutely  and  irredeemably.  All  that  my  right  aud  claim  to 
one-third  of  the  testator's  estate  in  the  hands  or  under  the  adminietiBtion 
of  his  trustees  (including,  without  prejudice  as  aforesaid,  the  investments 
and  assets  specified  in  the  said  list),  and  of  estate,  if  any,  yet  to  be  received 
by  the  trustees,  and  all  income  thereof,  now  current  and  future,  and  all 
present  arrears  and  accumulations  (if  any),  and  the  a^d  one-third  share  itself, 
but  subject  to  paymeut  of  the  said  annuity  (restrictable  as  aforesaid)  for  the 
period  subsequent  to  the  said  term  of  :  With  power  to  the  said  B. 

and  his  foresaids  to  uplift,  discharge,  sell,  assign,  and  otherwise  deal  with  the 
said  share  and  consequents,  including  all  partial  and  interim  as  well  as  full 
and  final  payments  of  capital,  and  all  surplus  income,  and  to  do  everything 
regarding  the  same  aud  the  testator's  estate  which  I  could  have  done  before 
granting  these  presents,  or  which  I  or  my  representatives  might  have  acquired 
right  to  do  if  the  same  had  not  been  granted  :  And  I  grant  absolute  warraudice. 
— In  witness  whereof. 
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ASSIGKATION  OF  CONTINGENT  SHAKE  OF  RF,SiDUE, 

WITH  THE  BENEFIT  OF  SURVIVORSHIP 

I,  A.,  considi-riDg  that  the  kt«  C.  (hereinafter  called  "the  testator"), 

Nabrativb  of  Will 
by  his  trust  disposition  and  settlement,  dated  ,  and  registered 

,  conveyed  his  means  and  estate,  heritable  and  moveable,  real 
and  personal,  to  certain  persons  as  trustees  for  the  purposes  therein  specified, 
and  inter  alia,  after  providing  for  payment  of  his  debts  and  funeral  and 
testamentaiy  expenses  (which  have  been  paid  so  far  as  known  and  to  date), 
he  directed  his  trustees  to  hold  his  estate  for  behoof  of  his  widow  D.  in 
liferent  and  his  children  and  the  survivors  and  survivor  of  them  in  fee : 

Family  and  Estate 
Further  considering  that  the  testator  had  four  children,  namely,  K.,  P.,  Q., 
and  myself,  all  of  whom  survived  him,  and  all  of  whom  are  still  in  life : 
Further  considering  that  the  testator's  estate  embraces  the  investments  and 
assets  [complete  the  dause  as  on  p.  668] : 

Sellxb's  Share 
In  virtue  of  which  trust  disposition  and  ssttlement  I  shall  be  entitled  to 
payment  on  the  death  of  the  said  D.  (who  is  at  present  years  of  age, 

and  resides  at  ),  if  I  am  then  in  life,  of  not  less  than  one-fourth  of 

the  testator's  estate,  and  I  may  by  survivorship  become  entitled  to  a  further  or 
lai^er  share  or  to  the  whole  of  his  estate,  and  the  said  one-fourth  share  and  the 
benefit  of  all  such  increase  are  included  in  the  assignation  hereinafter  wtitten  : 

Salk  asd  Prick 
And  now  seeing  that  I  have  sold  all  my  rights  and  interests  in  the  testator's 
estate  to  B.  at  the  price  of  £  ,  and  that  I  have  received  payment  of 

the  said  price  from  him,  of  which  I  hereby  acknowledge  the  receipt  and  dia- 
ohat^e  him : 

Abbionation 
Therefore  I  do  hereby  assign  to  the  said  B.,  and  his  executors  and  assignees 
whomsoever,  absolutely  and  irredeemably,  All  and  Whole  the  shares  and 
interests,  present  and  future,  now  belonging  or  which  may  hereafter  belong 
to  me  in,  to,  or  out  of  the  testator's  estate,  whether  under  the  said  trust 
disposition  and  settlement,  or  otherwise  on  any  other  title,  or  in  any  character, 
or  in  any  manner  of  way :  With  power  to  the  said  B.  and  his  foresaids  to 
uplift,  discharge,  sell,  assign,  and  otherwise  deal  with  the  said  shares  and 
consequents,  and  to  do  everything  regarding  the  same  and  the  testator's  estate 
which  I  could  have  done  before  granting  these  presents,  or  which  I  or  my 
representatives  might  have  acquired  right  to  do  if  the  same  had  not  been 
granted  :  And  I  grant  absolute  warrandice. — In  witness  whereof. 
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ASSIGNATION  OF  CONTINGENT  SHARE  OF  RESIDUE, 
ALREADY  INCREASED  BY  SURVIVORSHIP,  AND  WITH 
THE  FUTURE  BENEFIT  OF  SURVIVORSHIP 

[Preceding  form,  to  etui  of  nmraiive  of  teilX]  : 

Fahilt  and  Estate 

Further  coDsidering  that  the  testator  had  five  children,  namely,  E.,  F.,  G., 
H.,  and  myself,  all  of  whom  sarrived  him,  but  the  said  E.  has  einoe  died 
without  leaving  issue ;  Further  considering  that  the  testator's  estate  embraces 
the  iDTestments  and  assets  [complete  the  dauee  at  on  p.  668] : 

Sbller's  Share 

In  virtue  of  which  trust  disposition  and  settlement,  and  the  death  of  the 
said  E.,  I  shall  be  entitled  to  payment  [complete  the  dause  aa  on  p.  669]  : 
[Complete  the  deed  as  in  preceding  Joi-m.'] 

ASSIGNATION  OF  CONTINGENT  SHAKE,  BUT  RESBR  VING 
ALL  BENEFIT  OF  SURVIVORSHIP 

[Narrative  of  mil  and  family  and  estate,  at  on  p.  669] : 

Seller's  Shake 

In  virtue  of  which  trust  disposition  and  settlement  I  shall  be  entitled  to 
payment  on  the  death  of  the  said  D.  (who  is  at  present  years  of  age, 

and  resides  at  ),  if  I  am  then  in  life,  of  not  less  than  one-fourth  of 

the  testator's  estate,  but  any  additional  share  (beyond  one-fourth)  to  whioh  I 
may  be  or  become  entitled  by  survivorship  or  otherwise  is  not  included  in 
this  assignation : 

Sale  akd  Price 

And  now  seeing  that  I  have  sold  the  said  one-fourth  share  in  the  testator's 
estate  to  R  at  the  price  of  £  ,  and  that  I  have  received  payment  of 

the  said  price  from  him,  of  which  I  hereby  acknowledge  the  receipt  and  dis- 
charge him  ; 

Assignation 

Therefore  1  do  hereby  assign  to  the  said  B.,  and  bis  executors  and  assignees 
whomsoever,  absolutely  and  irredeemably,  my  said  one-fourth  share  of  the 
testator's  estate  :  But  reserving  to  me  any  and  all  further  or  additional  share 
or  shares  of  the  said  estate  to  which  I  am  or  may  become  entitled  by  survivor- 
ship or  otherwise :  With  power  to  the  said  B.  and  his  foresaids  to  uplift, 
disoharge,  sell,  assign,  and  otherwise  deal  with  the  said  one-fourth  share,  and 
to  do  everything  regarding  the  same  and  the  testator's  estate  so  far  as  relative 
thereto,  which  I  [complete  as  on  p.  669]. 
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ASSIGNATION  OF  SHAKES  UNDER  SETTLEMEN're  BY  BOTH 
SPOUSES  IN  THEIR  CONTRACT  OF  MARRIAGE,  AND  DEED 
OF  APPORTIONMENT,  INCLUDING  ADDITIONAL  SHARES 
AND  ALL  FUTURE  SHARES 

I,    A.,   ooDaidering    that   by  antenuptial    contract    of   marriage  entered 
iuto  between  my  father  X.   and   m;   mother  Y.,   dated  the  ,  and 


Narrative  of  Provibionb  bt  Father 
my  father  bound  himeelf  to  pay  to  certain  perBons  therein  named  as  trusteea 
the  sum  of  £1000,  to  be  by  them  invested  and  held  in  truat  for  the  spouses 
and  the  survivor  of  them  in  liferent  for  their  hferent  use  only,  and  for  the 
children  to  be  procreated  of  their  marriage  in  fee :  And  my  father  further 
thereby  assigned  to  the  trustees  in  trust  for  my  mother  in  Hferent,  in  case  she 
should  survive  him,  and  for  the  child  or  children  of  the  said  marriage  in  fee, 
a  policy  of  assurance  on  his  hfe  with  the  Z.  Insurance  Company  for  the  sum  of 
£2000,  and  he  directed  the  trustees  to  hold  the  proceeds  thereof  in  trust  for 
the  liferent  use  of  my  mother  in  liferent  only  in  case  she  should  survive  bim, 
and  for  the  child  or  children  of  the  said  marriage  in  fee  :  And  he  further  con- 
veyed to  the  trustees  the  whole  household  furniture,  etc.,  in  the  house  occupied 
by  him  at  the  time  of  his  death  for  behoof  of  my  mother  in  liferent  ouly,  and 
after  her  death  for  the  children  of  the  marriage :  And  he  declared  that  it 
should  be  in  his  power  to  divide  the  fee  of  the  said  sum  of  X3000  contained 
in  the  said  policy  of  assurance,  and  profits  or  additions  that  might  accrue 
thereon,  in  such  shares  and  proportions  among  the  children  of  the  marriage 
as  he  should  think  proper  : 

Narbativh  op  Provision  by  Mother 
And,  on  the  other  part,  my  mother  conveyed  to  the  said  trustees  the  sum 
of  £3000  in  trust,  that  they  should  invest  the  same  for  behoof  of  herself  and 
her  husband  and  the  survivor  in  liferent  only,  and  for  the  children  of  the 
marriage  in  fee : 

Deed  op  Apfortiommbnt 
Further   considering   that  by  deed  of   apportionment,    dated  , 

and  registered  ,  my  father  directed  the  trustees  acting  under  the 

said  contract  of  marriage  to  make  payment,  on  the  death  of  the  longer  liver  of 
the  spouses,  of  the  fee  of  the  sum  of  £2000  contained  in  the  said  policy,  and 
profits  and  additions  thereto,  among  the  children  of  the  marriage  as  therein 
directed,  and  inter  alia  to  pay  the  sum  of  £750  to  me  on  my  attaining  21 
years  of  age : 

Family  and  Estate 
Further  considering  that  my  father  died  ou  ,  survived  by  my 

mother  (who  is  years  of  age,  and  resides  at  ),  that  six 

children,  including  myself,  were  bom  of  the  said  marriage,  of  whom  one  (L.) 
died  in  infancy,  that  the  five  others  survived  the  dissolution  of  the  marriage, 
but  that  one  of  them,  namely,  M.,  died  on  unmarried  and  intestate : 
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Further  cousideriug  tliat  the  estate  in  the  bands  of  the  trusteee  derived  from 
all  the  various  sources  before  referred  to  (aiid  which  and  all  other  and  future 
assets,  inveatments,  and  increase  thereof  are  hereinafter  called  "the  trust 
estate")  embraces  the  investments  and  assets  specified  in  the  list  thereof 
annexed  and  signed  as  relative  hereto ;  but  deolaring  with  reference  to  the 
said  list  that  the  same  is  stated  for  convenience  merely,  and  that  the  assignee 
under  these  presents  is  not  to  be  held  as  bound  thereby  against  his  interest,  or 
limited  thereby,  the  same  being  without  prejudice  to  the  full  effect  of  the 
assignations  hereinafter  written :  Further  considering  that  under  the  said 
contract  of  marriage  and  deed  of  apportionment  I  have  a  vested  right  to  the  said 
sum  of  X750 ;  and  further,  under  the  terms  of  the  said  contract  of  maniage,  I 
have  a  vested  right  to  my  original  share  (being  io  each  case  oue-fifth,  or  at 
least  one-sixth)  of  eaob  of  the  following,  namely,  (first)  the  said  fund  of  £1000, 
(second)  the  said  fund  of  £3000,  and  (third)  the  said  furniture,  etc. ;  and  still 
further,  in  couBequence  of  the  death  of  the  said  L.  and  M.,  I  have  derivaUve 
rights  in  the  share  or  shares,  if  any,  which  may  have  vested  in  the  said  L.  and 
in  the  share  or  shares  which  vested  in  the  said  M.,  or  otherwise  I  hftve 
increased  shares  by  reason  of  their  deaths : 

Sale  and  Frige 
Further  considering  that  I  have  sold  my  rights  and  interests  ss  hereinafter 
assigned  to  B.  at  the  price  of  £  ,  which  he  has  instantly  paid  to 

me,  and  of  which  I  hereby  acknowledge  the  receipt : 

Arbionation 
Therefore  I  do  hereby  assign  to  the  stud  B.,  and  bis  executors  and  assignees 
whomsoever,  absolutely  and  irredeemably,  (first)  All  that  the  said  sum  of 
£750  appointed  to  me  as  aforesaid ;  (second)  All  those  my  original  shares 
(being  in  each  case  one-fifth,  or  at  least  one-sixth)  of  each  of  the  following, 
namely,  (1)  the  said  fund  of  £1000,  (2)  the  said  fund  of  £3000,  and  (3)  the 
sud  furniture,  etc.;  (third)  All  rights  passing  to  me  (1)  in  the  share  or  shares, 
if  any,  which  vested  in  the  said  L.  in  any  of  the  provisions  contained  in  the 
said  contract  of  marriage,  and  (2)  in  the  share  or  shares  which  vested  In  the 
said  M.  in  any  of  the  provisions  contained  in  the  said  contract  of  marriage  and 
deed  of  apportionment,  and  also  or  otherwise  all  increased  or  further  shares 
anywise  belonging  to  me  by  reason  of  the  deaths  of  the  said  L.  and  M. ;  and 
(fourth)  All  other  the  shares,  rights,  and  interests,  original  and  derivative, 
present  and  future,  vested  and  contingent,  belonging,  or  which  may  hereafter 
fall  to  me  of  and  in  the  trust  estate,  under  the  deeds  hereinbefore  referred  to, 
or  by  reason  of  the  failure  of  either  of  them  to  take  effect,  or  by  testate  or 
intestate  succession  to  other  beneficiaries,  or  otherwise  by  reason  of  the  death 
of  other  beneficiaries  or  intended  beneficiaries,  or  otherwise  on  any  title  and 
in  any  character  and  in  any  manner  of  way  :  With  power  to  the  said  R  and 
his  foresaids  to  uplift,  discharge,  sell,  assign,  and  otherwise  deal  with  each  and 
all  of  the  said  shares,  rights,  and  interests,  and  to  do  everything  regarding 
the  same  and  the  trust  estate  which  I  could  have  done  before  granting  these 
preeente,  or  which  I  or  my  representatives  might  have  acquired  right  to  do 
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if  tha  same  had  not  been  granted :  And  I  grant  absolute  warrandice. — In 
witness  whereof. 

ASSIGNATION  OF  REVERSIONAEY  RIGHT  TO  SPECIFIC 
HERITAGE  HELD  UNDER  TRUST  AND  SUBJECT  TO  A 
LIFERENT 

I,   A.,  considering  that   b;  her  trust  disposition  and  settlement,  dated 
,  and  registered  ,  X.  conveyed  to  certMn  persons  therein 

named  as  trustees  her  whole  estate,  heritable  and  moveable,  in  trust  for  the 
purposes  therein  mentioned,  and  inter  alia,  in  the  third  place,  she  directed  her 
trust«es  to  hold  her  hentable  property  in  King  Street,  Aberdeen,  consisting  of 
her  dwellii^-houae  1  King  Street,  garden,  and  pertinents,  for  behoof  of  her 
son  Y,,  my  bther,  in  liferent  only,  and  for  behoof  of  me,  hia  only  dai^bter,  in 
fee,  it  being  declared  that  after  the  death  of  the  said  Y.  the  trustees  should 
denude  themselves  of  said  heritable  property  in  my  favour  :  And  now  seeing 
that  I  have  sold  all  my  rights  and  interests  in  the  said  subjects  and  others  to 
B.  at  the  price  of  £  ,  which  he  has  instantly  pajd  to  me,  and  of 

which  I  acknowledge  the  receipt :  Therefore  I  do  hereby  assign  and  dispone 
to  the  said  B.,  and  his  executor*  ^  and  assignees  whomsoever,  absolutely  and 
irredeemably.  All  that  my  right  and  claim  to  the  said  house  1  King  Street, 
Aberdeen,  garden,  and  pertinents,  under  the  said  trust  disposition  and  settle- 
ment, or  otherwise  in  any  manner  of  way,  and  the  said  house,  garden,  and 
pertinents  themselves  [and  any  other  property  or  funds  which  may  hereafter 
represent  the  same],'  and  my  right  to  demand  a  conveyance  thereof,  and  that 
either  upon  the  expiry  of  the  liferent  of  the  said  Y,,  or  on  hie  renunciation  or 
other  earlier  termination  of  euch  liferent,  or  by  arrangement  with  him :  And 
I  grant  absolute  warrandice. — In  witness  whereof. 

ASSIGNATION  OF  LIFERENT  OF  RESIDUE 

I,  A.,  in  consideration  of  the  sum  of  £  now  paid  to  me  by  B., 

of  which  I  hereby  acknowledge  receipt  and  discharge  bim,  have  sold  and  do 
hereby  assign  to  the  said  B.,  and  his  executora  and  assignees  whomsoever, 
absolutely  and  irredeemably.  All  and  Whole  the  right  for  the  whole  remainder 
of  my  life  to  the  liferent  of  the  residue  of  the  estate,  heritable  and  moveable, 
real  and  personal,  of  the  late  C,  which  liferent  was  bequeathed  to  me  under 
the  trust  disposition  and  settlement  of  the  s^d  C.,  dated  ,  and  regis- 

tered ,  and  all  income,  past,  current,  and  future,  payable  and  to  be- 

come payable  in  respect  of  the  said  liferent,  and  all  arrears  and  accumulations 
thereof :  Declaring  that  the  said  residue  at  present  embraces  [complete  (kit 
dame  as  on  p.  667] :  With  power  to  the  said  B.  and  his  foresaids  to  uplift 
and  discharge  all  sums  payable  to  him  under  these  presents,  and  to  discharge, 
sell,  assign,  and  otherwise  deal  with  the  said  liferent  right,  and  to  do  every- 

1  Looking  to  the  nature  of  the  right,  it  '  On    the  contrary,   it   may  tw   deured 

may  be  desired  to  take  the  title  to  "heira  to  define  Btrictly  the  term  of  the  aadgtiee'B 
(excluding  ezeoutors)."  entry  to  the  liferent  and  income. 

*  If  the  trustees  have*no  power  of  esle, 
it  may  be  prefeired  to  omit  these  words. 

43 
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tbiI^c  r^arding  the  same  and  the  estate  of  the  said  C.  which  I  oonld  bsTfl 
done  before  granting  these  presente,  or  which  I  or  my  representatives  might 
hare  acquired  right  to  do  if  the  same  had  not  been  granted :  And  I  grant 
absolute  warrandice. — In  witness  whereof. 


BOND  AND  ASSIGNATION  IN  SECUBITY  OVEE  A 
VESTED  REVERSIONARY  INTEREST 

I,  A,,  grant  me  to  have  instantly  borrowed  and  recdved  from  B.  [proceed 
at  in  ordinary  personal  bond,  p.  14]  : 

Absionatiok 
And  in  security  of  the  obligations  hereinbefore  and  hereinafter  undertaken,  I 
assign  to  the  said  B.  and  his  foresaids,  but  redeemably  as  after  mentioned,  yet 
irredeemably  in  the  event  of  a  sale  by  virtue  hereof.  All  and  Whole  my  right 
to  the  residue  of  the  estate,  heritable  and  moveable,  real  and  personal,  of  the 
lat«  C.  [proceed  as  on  p.  667,  to  and  including  "  the  foregoing  asBignatioo  '^ 
which  right  and  residue  hereby  assigned  are  hereinafter  referred  to  as  "the 
mortgaged  premiseB  " : 

Crbditob's  PowBas  , 

Declaring  that  the  said  B.  and  his  foresaids  shall  have  full  powers,  and  the 
same  are  hereby  conferred  on  them,  to  do  every  matter  or  thing  in  relation  to 
the  mortgaged  premises,  or  for  recovery  thereof,  which  I  could  have  done 
before  granting  these  presents,  or  which  I  or  my  representatives  can  or  may 
come  to  have  or  acquire  right  to  do  ;  and  particularly,  but  without  prejudice 
to  the  said  generality,  the  following  powers  are  hereby  conferred  on  the  aaid 
B.  and  his  foresaids,  all  to  be  exercised  or  not  in  their  sole  discretion,  without 
the  consent  of  me  or  my  foresaids,  namely,  (6rst)  to  sue  for  and  recover  the 
mortgaged  premises  from  the  trustees  of  the  said  C,  and  from  alt  others  who 
are  or  may  be  liable  to  pay  or  make  over  the  same,  when  and  as  they  shall 
respectively  become'  payable  or  transferable ;  (second)  to  give  discharges 
for  the  mortgaged  premises,  which  shall  to  every  intent  and  purpose  be 
good  and  effectual  to  the  trustees  of  the  said  C.  and  to  all  others  paying  or 
making  over  the  same ;  (third)  to  adjust,  compound,  refer,  and  compromise  all 
accounts,  Government  duties,  charges,  matters,  and  things  whatsoever  relat- 
ing to  the  mortgaged  premises  ;  and  (fourth)  to  use  the  names  of  me  and  my 
foresaids  in  all  or  any  of  the  proceedings  foresaid :  And  T  bind  myself  and  my 
foresaids  to  repay  on  demand  all  sums  which  the  said  B-  or  his  foresaids  may 
disburse  in  paying  accounts,  Government  duties,  or  any  other  charges  in 
respect  of  or  relating  to  the  mortgaged  premises  (which  they  are  hereby  In 
their  sole  discretion  empowered,  but  shall  not  be  bound,  to  pay),  and  that 
with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure  in  punctual 
repayment,  and  with  interest  at  the  rate  of  per  cent,  per  annum  from  the 
respective  datee  of  disbursement  till  repaid :  And  further  I  bind  myself  and 
my  foresaids  to  ratify  and  confirm  whatever  the  said  B.  or  his  foresaids  shall 
do  or  cause  to  be  done  under  any  of  the  powers  foresaid  or  otherwise  in  the 
promises,  and  also  to  grant  such  other  deeds  as  shall  be  required  by  the  said 
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B.  or  his  foresaids  for  giving  them  an  effectual  title  to  the  mortgaged 
premises,  or  enabling  them  to  deal  with,  obtain  possession  of,  or  realise  the 
same :  And  I  agree  and  declare  that  the  amount  due  to  the  said  B.  or  his 
foresaids  at  any  time  under  these  presents  shall  be  sufficiently  ascertained  and 
oonstitnted  by  a  certificate  under  the  hand  of  the  said  B.  or  hie  foresaids,  and 
that  no  suspension  of  a  charge  or  threatened  charge  for  any  sum  so  ascer- 
tained shall  be  applied  for  or  pass  except  on  consignation  only : 

PowsB  OP  Salb 
And  further  declaring  that,  in  the  event  of  failure  in  payment  of  any  sum  due 
or  to  become  due  under  these  presents  within  three  months  after  a  written 
demand  of  payment  intimated  by  the  said  B.  or  his  foresaids,  or  by  his 
or  their  agent,  to  me  or  any  of  my  foresaids,  addressed  to  the  last  known  address 
and  posted  in  ordinary  course  {a  certificate  signed  by  the  said  B.  or  his 
foresaids,  or  by  his  or  their  agent,  being  sufficient  evidence  of  such  demand 
and  postage;  and  the  validity  of  such  demand,  and  of  any  sale  following 
thereon,  being  nowise  affected  by  the  pupillarity,  minority,  or  legal  incapacity 
of  the  person  to  whom  such  demand  may  be  addressed),  then  and  in  that  case 
it  shall  be  lawful  to  and  in  the  power  and  option  of  the  said  B.  or  his  fore- 
saids, at  any  time  after  the  eipiration  of  the  aaid  period  of  three  months,  and 
without  any  other  intimation  or  procedure,  to  sell  the  mortgaged  premises  in 
whole  or  in  lots,  and  that  either  by  public  roup  or  private  bargain,  and  with 
or  without  advertisement :  and  I  hereby  grant  power  of  sale  accordingly : 
Declaring  that  any  purchaser  or  purchasers,  and  the  trustees  of  the  said  C, 
and  all  other  parties,  shall  be  fully  eionered  by  the  discharge  of  the  sud  B.  or 
his  foresaids,  and  the  purchaser  or  purchasers  shall  acquire  an  absolute  and 
irredeemable  right  and  title  to  the  mortgaged  premises  by  the  assiguation  or 
other  deed  of  the  said  B.  or  his  foresaids,  all  without  the  consent  of  me  or  my 
foresaids ;  and  no  purchaser,  nor  the  trustees  of  the  aaid  C,  nor  any  other 
party,  shall  he  bound  to  inquire  whether  any  money  remains  due  under  these 
presents,  or  as  to  the  legality  of  any  sale,  whether  by  public  roup  or  private 
bargain,  or  as  to  whether  such  demand  and  failure  as  aforesaid  have  been 
made,  or  as  to  the  sufficiency  of  the  demand,  or  otherwise  as  to  the  necessity, 
propriety,  or  regularity  of  the  sale,  or  as  to  the  title  of  the  said  B.  or  his  fore- 
saids, or  be  bound  to  see  to  the  application  of  the  price  or  other  money  paid 
to  the  said  B.  or  his  foresaids,  and  the  title  of  the  purchaser  or  purchasers 
shall  not  be  impeachable  on  the  ground  that  no  case  had  arisen  to  authorise 
the  sale,  or  that  such  demand  and  failure  as  aforesaid  were  not  made,  or  that 
the  power  was  otherwise  improperly  or  irregularly  exercised  :  And  further 
declaring  that  in  accounting  and  otherwise  the  said  B.  and  his  foresaids  shall 
be  liable  for  their  actual  intromissions  only,  and  nowise  for  omissions,  nor  shall 
they  be  bound  to  take  proceedings  or  to  do  diligence  unless  or  fiuther  or 
otherwise  than  as  they  think  fit : 

War&andicb  :  Redbhftion  :  Eipkhbes  :  Rsgibtratioh 
And  I  grant  absolute  warrandice :  And  I  reserve  power  of  redemption  at  any 
term  of  Whitsunday  or  Martinmas  on  three  months'  notice  in  writing,  and 
that  by  payment  or  consignation  in  the  [eaid  bank]  of  the  sud  principal  sum, 
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pen&ltiea  if  iDOurred,  interest,  diBbursementa,  interest  thereon,  and  expenses : 
And  I  bind  myself  and  my  foreeaids  for  the  expenses  which  may  be  incurred 
by  the  said  B.  and  his  foresaids  in  enforcing  or  endeaTouring  to  enforce 
the  obligations  hereby  undertaken,  or  in  Piercise  of  the  powers  hereby  con- 
ferred, or  otherwise  in  consequence  hereof  or  in  relation  hereto  or  to  the 
premises  in  any  manner  of  way,  and  the  expenses  of  assigning  and  dischai^ing 
this  security :  And  1  consent  to  r^istration  hereof  for  preservation  and 
execution. — In  witness  whereof. 

BOND  AND  ASSIGNATION  IN  SECURITY  BY  THREE  BORROWERS 
OVER  (1)  CONTINGENT  REVERSIONARY  INTERESTS,  AND 
(2)  LIFE  POLICIES 

We,  A.,  B,  and  C,  considering  that  our  uncle  X.  by  his  trust  dispoeition 
and  settlement,  dated  ,  and  with  codicils  thereto,  registered  , 

conveyed  to  certain  persons  therein  named  as  trustees  his  whole  estate, 
heritable  and  moveable,  but  that  in  trust  always  for  the  purposes  therein 
mentioned,  and  inter  alia,  in  the  seventh  place,  he  bequeathed  the  residue  of 
his  estate  and  effects  to  our  father  Y.  in  liferent  only,  and  the  fee  or  capital 
to  the  children  of  the  said  Y.  and  the  survivors  and  survivor  of  them,  to  be 
equally  divided  among  them,  share  and  share  alike  at  the  first  terra  of 
Whiteunday  or  Martinmas  after  the  death  of  the  liferenter:  Further  con- 
sidering that  the  said  Y.  is  years  of  age,  and  resides  at  , 
and  that  we,  as  three  of  bis  twelve  children,  will  each  be  entitled  to  payment 
of  one-twelfth  of  the  said  residue  on  the  death  of  the  said  Y.  if  we  are 
respectively  then  in  life ;  and  further  eaoh  or  any  of  us  may  be  or  become 
entitled  to  a  further  or  larger  share  or  to  the  whole  of  the  said  reddue,  all 
which  shares  and  interests  are  included  in  the  assignation  hereinafter  writtoi : 
Declaring  that  the  said  residue  embraces  the  investments  and  assets  specified 
in  the  list  thereof  annexed  and  signed  as  relative  hereto ;  but  the  same  is  stated 
for  convenience  merely,  and  the  assignee  under  these  presents  is  not  to  be 
held  as  bound  thereby  against  his  interest  or  limited  thereby,  the  same 
being  without  prejudice  to  the  full  effect  of  the  assignation  hereinafter 
written :  And  now  seeing  that  we  have  applied  to  D,  for  a  loan  of  £ 
which  has  been  agreed  to  on  condition  of  these  presents  being  granted,  and 
that  we  have  received  the  amount  of  the  said  loan  : 

Bond 
Therefore  we  grant  us  to  have  instantly  borrowed  and  received  from  the  said 
D.  the  said  sum  of  £  ,  which  sum  we  all  [iiwert  joint  and  several 

personal  obligation  for  principal,  interett,  and  penalties] : 

SsonRiTT  (1)  A.,  B.,  AND  C.'a  RtVKBSiONABT  Interktb 
And,  in  the  fird  place,  in  security  of  the  obligations  hereinbefore  and  hereinafter 
undertaken,  we  all  do  hereby  assign  to  the  said  D.  and  his  foresaids,  but  redeem- 
ably  as  after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue 
hereof,  All  those  our  said  re^Motive  three  one-twelfth  shares,  and  also  all 
other  shares,  rights,  and  interests,  present  and  future  (including  all  acoroeoed 
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shares,  and  all  shares  which  may  yet  accresce),  bov  belonging  or  which  may 
hereafter  belong  to  us  sad  each  or  any  of  us  under  the  said  trust  disposition 
and  settlement,  and  all  sums,  capital  and  income,  to  become  payable  in  respect 
thereof : 

(2)  A. 'a  PouoT 

In  ike  teamtt  place,  in  further  security  of  the  obligations  hereinbefore  and 
hereinafter  undertaken,  I  the  said  A.  do  hereby  assign  to  the  said  D.  and 
bis  foresaids,  but  redeemabty  as  after  mentioned,  yet  irredeemably  in  the 
event  of  a  sale  by  virtue  hereof,  the  policy  of  assurance  granted  by  the  Z. 
Insurance  Company  in  my  favour  on  my  own  life  for  the  sum  of  £  , 

payable  in  the  event  of  my  dying  in  the  lifetime  of  the  said  Y.  or  within 
Bii   mouths  after  his  death,   which   policy  is  numbered  and  dated 

,  and  on  which  there  is  a  premium  of  £  payable  on  the 

day  of  in  each  year,  together  with  the  said  sum  of  £  therein 

contained,  [and  all  bonus  additions  >  which  have  accrued  and  which  may 
accrue  thereon],  and  my  whole  right,  title,  and  interest,  present  and  future, 
therein : 

(3)  B.'8   POLIOT 

In  the  third  plare,  in  still  further  security  of  the  obligations  hereinbefore 
and  hereinafter  undertaken,  I  the  eaid  B.  do  hereby  assign  [hie  policy  in  like 
jTumna-  as  A.'a  ahove\ : 

(4)  C.'a  Policy 
And,  in  the  fourth  place  [assignation  in  like  manner] : 

Obligation  for  Maihtbnakob  of  Polioibb 
And  we  all  bind  ourselvea  and  our  foresaids,  all  jointly  and  severally  as 
aforesaid,  to  fulfil  all  the  conditioQB  necessary  for  the  upkeep  of  the  said 
policies  and  all  policies  which  may  be  substituted  therefor,  and  to  keep  and 
preserve  the  said  original  and  substituted  policies  in  force ;  and  for  that 
purpose  to  make  payment  to  the  respective  assurance  companies  in  each 
year  of  the  premiums  and  extra  or  increased  premiums  which  may  become 
payable  in  respect  thereof,  and  that  so  long  ae  the  sums  due  or  to  become  due 
under  these  presents,  or  any  part  thereof,  shall  remain  unpaid,  and  to  exhibit 
discharges  thereof  to  the  said  D.  and  his  foresaids  fourteen  days  at  least  before 
the  last  day  of  grace  for  payment  of  each  such  premium ;  and  in  case  the  said 
original  or  substituted  policies  of  assurance,  or  any  of  them,  shall  from  any  cause 
become  void  or  expire,  then  to  renew  the  same,  and  to  pay  all  fines  and  make 
all  other  payments  necessary  for  that  purpose,  or  to  effect  in  name  of  the  said 
D.  or  his  foresaids,  and  to  deliver  to  him  or  them,  a  new  policy  or  new  policies 
of  assurance  upon  the  same  life  as  the  lapsed  policy,  and  in  place  thereof,  with 
an  assurance  office  approved  of  by  the  sud  D.  or  his  foresaida,  and  that  for 
such  sum  or  sums,  payable  in  such  event,  and  on  such  terms  and  conditions, 
as  may  be  required  by  the  said  D.  or  his  foresaids :  And  should  the  said  D. 
or  his  foresaids  at  any  time  advance  the  premiums  or  extra  or  increased 
premiums  necessary  for  the  upkeep  of  the  said  original  and  substituted 
policies  of  assurance  or  any  of  them,  or  be  at  the  oost  and  expense  of  renew- 
'  In  point  of  bet  all  forviTOTtbip  policietue  non-participating. 


3,t.z.d_,CjOO»^lc 


678  REVERSIONARY  INTERESTS 

ing  any  of  the  said  original  or  aubetituted  policies,  and  paying  any  fineB  or 
making  otber  payments  for  that  purpose,  or  of  effecting  a  new  policy  or  new 
policies  as  aforesaid  (all  of  which  they  are  hereby  in  their  sole  discretion 
empowered,  but  shall  not  be  bound,  to  do),  then  to  repay  on  demand  all  Bums 
so  dbbuised,  with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure  in 
the  punctual  repayment,  and  with  interest  thereon  respectively  at  the  rate 
of  per  cent,  per  annum  from  the  respective  dates  of  disbursement 

till  repaid : 

Oreditok's  Powers 
Declaring  that  the  said  D.  and  his  foresaids  shall  have  full  powers,  and  the 
same  are  hereby  conferred  on  them,  to  do  every  matter  or  thing  in  relation  to 
the  said  shares,  rights,  and  interests  hereinbefore  assigned,  and  tiie  said  original 
and  all  substituted  policies  (all  which  shares,  rights,  and  intereata,  and 
original  and  substituted  policies,  are  hereinafter  referred  to  as  "the  mortgaged 
premises  "),  or  for  recovery  thereof,  which  we  or  any  of  us  could  have  done 
before  granting  these  presents,  or  which  we  or  any  of  us  or  our  representa- 
tives can  or  may  come  to  have  or  acquire  right  to  do ;  and  particularly,  but 
without  prejudice  to  the  said  generality,  the  following  powers  are  hereby 
conferred  on  the  said  D.  and  his  foresaids,  all  to  be  exercised  or  not  in 
their  sole  discretion,  without  the  consent  of  us  or  any  of  us  or  our  foresaids, 
namely,  (1,  2,  and  ^  as  on  j;.  674) ;  (fourth),  to  exercise  all  options  which  are  or 
may  become  available  under  the  said  original  and  subetituted  policies  of 
assurance,  and  to  carry  out  the  same,  and  to  recover  all  sunu  payable  in 
respect  thereof,  and  to  give  valid  and  effectual  discharges  therefor,  and  alao  to 
make  total  or  partial  surrenders  of  bonus  additions  accrued  or  to  accrue  or 
both,  and  that  in  exchange  for  cash  payments  which  the  said  D.  and  his  fore- 
saids shall  have  power  to  receive  and  discharge,  or  in  payment  of  premiu?»s,  or 
towards  reduction  of  premiums  permanent  or  temporary,  or  in  extinction  of 
premiums  or  otherwise,  and  generally  to  arrange  for  and  carry  out  from  time 
to  time  such  changes  as  the  said  D.  and  his  foresaids  may  think  proper  in  the 
terms  of  the  said  original  and  substituted  policies  of  assurance,  and  in  the 
amount  payable  thereunder,  and  in  the  nature  and  conditions  of  the  assurance 
itself,  and  in  the  amount  of  premium  payable  therefor ;  and  (fifth)  to  use  the 
names  of  us  and  our  foresaids  {proceed  as  on  pp.  674-5,  making  all  the 
ohligatunu joiTit  and  several,  to  the  uordt  "And  I  (we)  grant  power  of  sale 
accordingly"):  Declaring  that  in  the  case  of  the  said  original  and  substituted 
policies  of  assurance  the  power  of  sale  may  be  exercised  by  way  of  surrender  to 
the  respeotive  assurance  companies ;  And  further  declaring  that  any  purchaser 
[as  in  preceding  form,  p.  675,  to  and  including  "  otherwise  than  as  they  think 
fit,"  but  introduce  a  reference  to  "the  assurance  companies"  viherever  the 
truttees  are  mentioned] : 

Warrandice  :  Rbdkhption 
And  we  grant  absolute  warrandice :  And  we  reserve  power  of  redemption  at 
any  term  of  Whitsunday  or  Martinmas  on  three  months'  notice  in  writing,  and 
that  by  [»yment  or  consignation  in  the  [said  Barik]  of  the  said  principal 
sum,  penalties  if  incurred,  interest,  premiums  and  extra  or  increased 
premiums,  all  other  disbursementfi,  interest  thereon  respectively,  and  expenses  : 
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Each  Granter's  Obuqationb  akd  Sbccritt  to  stand  alokb* 
And  we  each  hereby  agree  and  declare  as  follows,  (fiist)  that  the  obligatioos 
undertaken  by  us  respectively  shall  be  effectual  against  ua  respectively  and 
our  foresaids  notwithstanding  the  non-existence  of  the  others,  or  any  defect  or 
nullity  in,  or  any  failure  or  extinction  of,  the  obligations  undertaken  or  in- 
tended to  be  undertaken  by  the  others,  or  in  or  of  any  of  the  securitiee 
constituted  or  intended  to  be  constituted,  and  that  the  securities  constituted 
by  us  respectively  shall  remain  in  full  force  notwithstanding  such  non- 
existence as  aforesaid,  or  any  defect  or  nullity  in,  or  any  failure  or  extinction 
of,  the  obligations  undertaken  or  intended  to  be  underi^ken,  or  in  or  of  any  of 
the  other  securities,  the  said  D.  and  his  foresaids  being  nowise  responsible  for 
the  validity,  sufficiency,  or  continuance  of  any  of  the  obligations  or  securitiee ; 
(second)  that  in  any  case  those  presents  shall  be  in  all  respects  binding  and 
effectual  as  regards  any  one  or  more  who  do  subscribe  though  one  or  some 
should  not  subscribe,  or  though  any  of  the  other  signatures  should  not  be  genuine, 
or  should  be  null  or  reducible,  or  should  otherwise  be  or  become  ineffectual ; 
and  (third)  that  the  parties  subscribing  are  all  principal  debtors  to  the  said 
D.  and  his  foresaids,  and  further  that  he  and  his  foresaids  shall  in  the  moat 
absolute  sense  be  entitled  to  treat  each  one  as  if  such  one  were  solely  and 
alone  liable ;  and  particularly,  but  without  prejudice  to  the  said  generality, 
the  sud  D.  and  his  foresaids  shall  not  only  be  entitled  to  all  rights  and  powers 
competent  to  creditors  at  common  law  and  under  statute,  but  shall  also  be 
entitled  to  the  following  rights,  powers,  and  discretions,  all  to  be  exercised  or 
not  in  their  sole  discretion  without  the  consent  of  us  or  any  of  us  or  our  fore- 
saids, namely,  (I)  to  accept  a  dividend  under  any  private  arrangement  with 
reference  to  the  aflairs  of  any  of  the  parties,  and  thereupon  to  discharge  the 
obligant  from  whose  estate  or  on  whose  behalf  such  dividend  is  paid,  (2)  to 
give  time,  (3)  to  part  with  securities  with  or  without  consideration,  and  (4) 
to  discharge  any  obhgations  or  securities  with  or  without  consideration,  all 
without  prejudice  to  the  continuing  full  liability  of  us  and  our  foresaids  so 
far  as  not  expressly  discharged,  and  also  without  prejudice  to  the  securities 
BO  for  as  not  expressly  renounced : 

EZPBNBES:   BxaiSTRATION 

And  we  bind  ourselves  and  our  fores^ds,  alt  jointly  and  severally  as  aforesaid, 
for  the  expenses  [comjjlefe  as  in  the  preceding  form], 

BOND  AND  ASSIGNATION  IN  SECURITY  OVER  CONTINGENT 
REVERSIONARY  INTERESTS,  THE  CREDITOR  HOLDING 
LIFE  POUCIES  TAKEN  IN  HIS  OWN  NAME  • 

[Ae  m  preceding  form,  to  end  of  astignatum  of  ilie  revertuma,  and  proceed] 
And  whereas,  as  further  security  for  the  obligations  hereinbefore  and  herein- 
after undertaken,  the  following  policies  have  been  effected  with  the  Z.  Insurance 
Company  in  name  of  the  said  D.,  namely,  (Brat)  a  policy  of  awurance  on  the 

'  These  cUusaa  wilt  be  modified  if  and  sa  mty  be  conudered  judicious  to  meet  the  oireuin- 
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life  of  me  the  said  A,  for  the  Bum  of  X  ,  payable  ia  the  event  of  1117 

dying  in  the  hfetime  of  the  said  Y.  or  within  six  months  aft^r  his  death, 
which  policy  ia  numbered  and  dated  ,  and  on  which  there  ia  a 

premium  of  £  payable  on  the  day  of  in  each  year ;  (second) 

a  policy  of  assurance  on  the  hfe  of  me  the  said  B.  [describe  it  in  same  manner]  ; 
and  (third)  [C.'a  policff  in  like  manner] :  Therefore  we  all  bind  oureelves  and 
our  foresaids,  all  jointly  and  severally  as  aforesaid,  to  fulfil  all  the  conditions 
[complete  as  in  preceding  form], 

BOND  AND  ASSIGNATION  IN  SECURITY   OVER   VESTED 
REVERSIONARY  INTEREST,  FOR  FURTHER  ADVANCE 

I,  A.,  considering  that  I  have  an  absolutely  and  indefeasibly  vested  right 
to  a  one-fourth  share  of  the  residue  of  the  trust  estate  of  my  father  the  late 
B,,  subject  to  the  liferent  of  my  mother  C,  under  the  following  documents, 
nsjnely,  (first)  the  trust  disposition  and  settlement  of  the  said  B.,  dated  , 

and  registered  ,  and  (second)  deed  of  apportionment  by  the  said  C, 

dated  ,  and  registered  ,  and  in  respect  of  the  facte  and  circum- 

stances set  forth  in,  and  all  as  more  fully  specified  in,  the  bond  and  assignation 
in  security  for  £1000  granted  by  me  in  favour  of  D.,  dated  ,  which  is 

hereinafter  referred  to  as  "  the  first  bond,"  and  which  is  here  specially  referred 
to  and  held  as  repeated  hreviiatit  causa :  Further  considering  that  I  have 
applied  to  the  said  D.  for  a  further  loan  of  £600  od  the  same  security,  and 
that  be  has  agreed  to  grant  such  further  loan  on  condition  of  these  presents 
being  executed,  and  that  I  have  received  the  said  additional  sum  of  £600 : 
Therefore  I  grant  me  to  have  instantly  borrowed  and  received  from  the  said 
D.  the  said  sum  of  X600,  which  sum  I  bind  [obligation  for  principal,  intereet, 
and  penaiUes] : 

Abbiohation 
And  in  security  of  the  obligations  hereinbefore  and  hereinafter  undertaken,  I 
assign  to  the  said  D.  and  his  foresaids,  but  redeemably  as  after  mentioned,  yet 
irredeemably  in  the  event  of  a  sale  by  virtue  hereof,  All  and  Whole  the  one- 
fourth  share  and  all  other  share  and  interest  now  belonging  or  which  may 
hereafter  belong  to  me  in,  to,  or  out  of  the  estate,  heritable  and  moveable, 
real  and  personal,  of  the  said  B.,  and  that  whether  under  the  said  trust  dia- 
polition  and  settlement  and  deed  of  apportionment,  or  otherwise  on  any  other 
title  or  in  any  charaoter  or  in  any  manner  of  way,  and  all  income  to  accrue 
thereoD ;  And  I  grant  to  [complete  as  on  p.  703]. 

ASSIGNATION  OF  A  SECURITY  OVER  (1)  A  REVERSIONARY 
INTEREST,  AND  (3)  A  POLICY 

I,  A.,  in  consideration  of  the  sum  of  £1000  now  paid  to  me  by  B.,  do 

hereby  assign  to  the  said  B.  and  his  eieoutors  and  assignees  the  bond  and 

asMgnatioD  in  security  granted  by  U.  in  my  favour  for  the  sum  of  £1000, 

dated  ,  together  with  the  said  sum  of  £1000  thereby  due,  interest' 

1  See  p.  S44. 
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thereoD  from  the  term  of  ,  aod  all  otber  oblig&tioiu  therein  contained, 

and  also  the  eecuritiea  thereby  conBtituted,  viz.,  (first)  the  one-fourth  share  of 
residue,  and  all  (if  any)  other  shares,  nght«,  and  interests,  present  and  future 
(including  all  accreeced  shares  and  all  ehares  which  may  yet  accreace)  now 
belonging  or  which  may  hereafter  belong  to  the  said  C  under  the  trust 
disposition  and  settlement  of  the  tate  D.,  dated  and  registered  , 

and  alt  sums  capita]  and  income  payable  or  to  become  payable  in  respect 
thereof,  and  (second)  the  policy  of  assurance  granted  by  the  X.  Insurance 
Company  in  favour  of  the  said  C.  on  his  own  life  for  the  sum  of  £>  , 

payable  in  the  event  of  the  scud  C.  dying  in  the  lifetime  of  £.  or  within  six 
months  after  his  death,  which  policy  is  numbered  and  dated  , 

and  on  which  there  is  a  premium  of  £  payable  on  the  day  of 

in  each  year,  all  as  the  said  several  securities  are  more  fully  described 
in  the  said  bond  and  assignation  in  security  which  is  here  held  as  repeated,  and 
with  all  the  powers  and  with  and  under  all  the  other  clauses  therein  contained  ; 
And  Igrant  warrandice '  from  my  own  facts  and  deeds  only. — In  witness  whereof. 
Enquiries  must  be  made  of  (1)  the  debtor,  (2)  the  trustees,  and  (3)  the 
Insurance  Company. 

DISCHARGE    OF    A    SECURITY    OVER    (1)    A    REVERSIONARY 
INTEREST,  (2)  A   POLICY  ASSIGNED  IN  THE  BOND,   AND 
(3)  ANOTHER  POLICY  IN  THE  CREDITOR'S  NAME 
I,  A.,  in  consideration  of  the  sum  of  £1000  now  pud  to  me  by  B.,  do 
hereby  discharge  a  bond  and  assignation  in  security  for  the  aura  of  £1000 
granted  by  the  sud  B.  in  my  favour,  dated  ,  and  all  interest  due  thereon 

and  all  obligations  therein  contained :  And  I  re-assign  to  the  said  B.  and  hb 
executors  and  assignees,  (first)  hia  one-fourth  share  of  residue  and  all  other  his 
interests  of  whatever  kind  in  the  estate  of  the  late  C,  and  (second)  the  policy 
of  assurance  granted  by  the  X.  Insurance  Company  in  his  favour,  No. 
for  £  ,  and  the  whole  benefit  thereof,  all  as  the  said  shares, 

policy,  and  othera  are  more  fully  specified  in  the  said  bond  and  assignation  in 
security  which  is  here  held  as  repeated :  And  further  considering  that  the 
other  policy  of  assurance  hereinafter  described  though  taken  out  in  my  name 
is  truly  held  by  me  only  in  security  of  the  obligationa  contained  in  the  said 
bond  and  assignation  in  security,  and  that  the  said  B.  has  paid  or  repaid  all 
the  premiums  thereon,  I  assign  to  the  said  B.  and  his  foresaids  the  policy  of 
assurance  granted  by  the  said  X,  Insurance  Company  in  my  favour  on  his 
life  for  the  sum  of  £  ,  No.  and  dated  ,  with  all  bonus 

additions  present  (if  any)  and  future,  and  my  whole  right,  title  and  interest 
present  and  future  therein :  And  I  warrant  the  forgoing  discharge  at  all 
hands,  and  quoad  idira  I  warrant  these  presents  from  my  own  facts  and  deeds 
only. — In  witness  whereof. 

INTIMATION 
Necessity  of  Intimation. — Intimation  is  unoeceesary  when  the 
asBigner  is  the  sole  holder  of  the  fund,  and  this  covers  the  case  of  one 

*  See  pp.  G44  *iid,GGe. 
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of  two  or  more  trustees  assigning  his  bene&cial  interest  in  the  trust,  and 
subsequently,  by  death  or  resignation  of  the  others,  becoming  himself 
sole  trustee.^  Further,  since  the  case  of  The  MeritaiU  Bcversionary  Co. 
V.  Millar^  there  has  always  been  at  least  a  questioo  whether  a  trustee 
in  sequestration  could  found  on  the  failure  of  a  prior  assignee  to  give 
intimation.  This  question  was  raised  recently  before  Lord  Pearson,^  who 
held  that  MUlar's  case  does  not  apply,  and  that  failure  to  intimate  is  still 
fatal  even  in  a  question  with  a  trustee  in  sequestration.  But  in  a[qply- 
ing  this  rule,  and  in  connection  with  intimation  generally,  some  points 
of  much  importance  must  be  kept  in  view,  viz. : — 

Registered  Titles. — In  the  case  of  property  held  on  a  roistered  title 
the  vesting  clsuseB  of  the  Bankruptcy  Acts  do  not  of  themselves  give 
the  trustee  a  title,  and  it  therefore  comes  to  be  a  race  between  him  and 
the  assignee  for  priority  of  registration.^ 

Contingent  Interests. — A.  assigns  a  contingent  interest  to  B.;  B, 
does  not  intimate  at  once ;  A.  is  sequestrated  before  the  interest  vests ; 
B.  thereafter  intimates  also  before  the  interest  vests;  vesting  occurs 
pending  the  Bequestration ;  B.  is  preferable  to  the  trustee.*  The  point 
here  is  that  when  B.  intimated,  the  trustee  in  the  sequestration  had  no 
right  at  all,  contingent  interests  not  passing  tmder  the  sequestration. 

Bars. — It  is  obvious  that  a  second  assignee  may  be  personally  barred 
from  claiming  a  preference  over  an  earlier  assignee  who  has  omitted  to 
intimate : — 

1.  Personal  Knowledge. — In  view  of  the  cases  of  Petrie  and  Stodart 
quoted  on  p.  291  with  reference  to  heritable  r^ts,  it  may  be  taken  as 
reasonably  clear  that  a  purchaser  who,  before  he  pays  his  price,  knows, 
or  has  reasonable  cause  to  know,  that  the  property  has  been  already 
Bold  and  assigned  to  some  one  else  would  be  held  as  barred  from  taking 
advantage  of  the  competing  assignee's  failure  to  give  intimation.  But 
as  between  two  assignees  in  security  it  is  thot^bt  that  this  would  not 
apply. 

2.  Competing  Duty. — If  the  second  ass^nee  who  claims  to  take 
advantage  of  the  want  of  intimation  of  the  first  assignation  had  himself 
a  duty  to  intimate  the  first  assignation,  then  he  cannot  be  allowed  to 
found  on  his  own  failure  of  duty.  Thus  A.  assigns  her  share  of  her 
father's  estate  to  her  marriage  trustees  B.,  C.  and  D. ;  that  assignation 
is  not  intimated  to  the  father's  trustees;  then  B.  in  his  individual 
capacity  takes  a  security  from  A.  over  the'  share  in  question  for  a  debt 
due  to  B.  personally ;  held  ^  that  he  cannot  be  allowed  to  compete  with 
the  claim  of  the  marriage  trustees,  and  further — which  is  the  meet  im- 
portant point — that  this  disability  attaches  to  anyone  acquiring  right 

'  Srown^t  Trt.  y.  AmUmm,  ISOl,  IF,  *  Brotime,  nipra, 

805  ;  9  S.  L.  T.  No.  110,  >  Gramui't  Tr.  v.  OUrAtrg,  1888,  16  B. 

'  18S2,  19  R  [H.  L.]43.  681. 
■  JfoTTutm  T.  HaTriam,  1876,  S  a.  US. 
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to  hiB  debt  and  security.  In  the  case  in  question  this  disability  was 
enforced  against  his  trustee  in  bankruptcy,  but  it  seems  that  it  would 
be  equally  enforced  gainst  a  special,  onerous,  and  bona  fide  assignee. 

3.  Terms  of  the  Deed. — If  by  the  terms  of  the  second  assignation  it 
is  expressly  postponed  or  made  subject  to  the  first,  then  of  course  the 
second  ass^piee  must  admit  the  preference  of  the  first  whether  intimated 
or  not.  But  it  is  not  so  clear  that  as  between  two  assignees  in  security 
this  result  would  follow  if  the  clause  took  the  form  of  an  exception  of 
the  first  deed  from  the  warrandice  in  the  second.^ 

iDtemational  Law. — Assuming  that  the  fund  is  subject  to  the 
law  of  Scotland,  two  points  are  settled : — 

1.  The  validity  and  sufficiency  of  the  form  of  title  or  security  held 
by  the  competitors,  or  any  of  them,  fall  to  be  determined  by  the  law  of 
the  place  where  the  transaction  was  entered  into.  Thus  while  a  mere 
deposit  of  a  life  policy,  if  made  in  Scotland,  would  give  no  security  even 
though  followed  by  intimation  to  the  insurance  company,^  the  result  is 
different  if  the  deposit  is  made  in  England." 

2.  But  this  last  rule  is  not  to  be  understood  as  dispensing  with 
intimation,  even  thoi^h  that  might  have  been  unneceesary  according  to 
the  foreign  law.* 

Policiea. — Every  policy  of  life  assurance  must  bear  an  endorsement 
stating  the  office  or  offices  at  which  intimation  may  be  given,  and  in- 
timation will  be  given  at  that  office  accordingly.  It  may  be  under  the 
Transmission  of  Moveables  Act  or  under  the  Policies  of  Insurance  Act 
In  the  former  case,  a  certified  copy  of  the  deed  or  its  material  parts  will 
be  sent  to  the  insurance  company,  and  an  acknowledgment  will  be 
obtained.  In  the  latter  (which  is  the  common)  case,  a  notice  (p.  707) 
in  duplicate  will  be  sent  in,  and  one  of  the  copies  is  returned  with  an 
acknowledgment  thereon. 

Tniateee. — There  are  three  ordinary  methods : — 

1.  AcceptaTice  of  Intimation. — This  takes  the  form  of  a  tested  minute 
annexed  to  the  deed.  It  ought  to  acc^t  intimation  instead  of  acknow- 
let^ii^  that  the  deed  has  been  intimated,  which  is  not  the  case.  It 
ought  to  be  signed  by  all  the  trustees.  If  only  a  majority  and  quorum 
sign,  letters  ought  to  be  written  to  the  others  informing  them  of  what 
has  been  done,  and  proof  should  he  preserved  of  these  letters  having 
been  sent.  It  is  thought  to  be  quite  clear  that  the  mere  fact  of  accepting 
intimation  would  not  by  itself  alone  infer  any  representation  or  admission 
by  the  trustees  as  to  the  existence  or  nature  of  the  rights  of  parties,  the 
validity  of  the  deed,  or  the  non-existence  of  other  deeds  or  claims  to  or 
at  the  instance  of  themselves  or  others.    But  if  it  is  desired  to  protect 

'  See  p.  4SS.  ■  Seat.  Prev.  Init.  v.  Cokat  <ft  Co.,  188S, 

■  U.  E.  Lift  An.  V.  Dimm,  18S8,  16  3.  IS  R.  lis  ;  ICJantuit,  1902, 9  S.  L.  T.  269. 
1277.  *  Donaldton  t.  Ord,   1865,  17  D.  1063  ; 

Waliate  v.  Davit*,  1S6S,  IS  D.  688. 
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the  trusteee  expressly,  the  acceptance  of  mtimation  may  be  qualified, 
"  but  only  to  the  same  effect  ae  if  the  same  had  been  iatimated  to  us 
notarially." 

Even  if  the  truflteee  (or  otiiers)  should  be  willing  to  give  an 
acceptance  of  intimation  without  requiring  delivery  of  a  certified  copy 
of  the  deed,  the  copy  should  be  delivered  to  them  for  the  greater 
security  of  the  ass^ee  himself.  For  otherwise  the  matter  might  be 
forgotten,  and  it  might  be  held  that  this  result  was  due  to,  or  had  been 
contributed  to  by,  the  n^ligence  of  the  assignee ;  and  even  if  not,  the 
fund  might  be  away,  and  there  might  practically  be  no  remedy. 

2.  Copies  posted  and.  acknowledged. — This  is  under  sec.  2.  of  the 
Transmission  of  Moveables  Act.  It  is  not  necessary  that  the  acknow- 
ledgments be  holc^aph.  The  copies  must  be  sent  through  the  poit, 
ie.  to  bring  the  case  within  the  exact  terms  of  the  section. 

3.  Notarial  vntimaiion,  as  to  which  it  is  unnecessary  to  add  any- 
Delegated  Acceptance. — It  seems  contrary  to  principle  that  Uie 

person  to  whom  intimation  falls  to  be  given  can  authorise  anyone  to 
accept  intimation  on  his  behalf.  Though  according  to  Scots  law 
intimation  means  more  than  knowledge,  it  appears  correct  to  say  that 
it  includes  and  requires  knowledge,  which  in  the  case  supposed  would 
be  wanting.  Trustees  sometimes  pass  a  minute  authorising  t^eir 
f^nt  to  accept  intimation  of  all  assignations  by  beneficiaries,  but 
for  the  reason  stated  it  is  recommended  that  this  should  not  be  taken. 
But  since  the  first  edition  of  this  work  a[^)eared  it  has  been  indi- 
cated judicially  that  law  agents  acting  in  the  usual  sense  for  trustees 
have  implied  authority  to  accept  intimations,  and  it  appeared  to  be 
assumed  that  the  case  of  express  authority  would  be  quite  clear. 
Browne,  mpra. 

Informal  IntimatioiL — The  practical  course  is  clear,  namely,  to 
insist  on  full  and  formal  intimation  of  the  deed  in  favour  of  one's 
cUent,  but  at  the  same  time  not  to  assume  that  any  prior  security  or 
other  deed  is  incomplete  on  the  ground  of  defective  or  informal 
intimation,  if  in  point  of  fact  either  the  trustees  (debtors)  or  any  of  them, 
or  the  proposed  new  assignee,  or  their  respective  t^nts,  have  know- 
ledge of  the  existence  of  the  prior  deed. 

Forth  of  Scotland. — What  should  be  done  when  the  person  to 
whom  intimation  falls  to  be  given  is  out  of  Scotland  will  depend  on 
the  circumstances.  The  case  may  not  he  regulated  by  Scots  law, 
e^.  En^ish  trustees,  t.e.  trustees  under  an  English  trust,  and  F.nglji;h 
insurance  companies.  In  the  former  case  the  practice  is  to  send 
notices  in  duplicate  as  to  an  insurance  company.  In  the  latter  case 
the  Policies  of  Insurance  Act  of  course  applies.  Then  even  if  Scots 
law  applies,  the  person  who  is  abroad  may  be  a  trustee,  and  it  may 
be  held  that  under  the  terms  of  the  will  or  trust  deed  he  ceases  to 
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be  counted  for  a  quorum  by  reason  of  being  abroad,  in  which  case 
aee  p.  683.  ABBuming,  however,  that  Scots  law  applies,  and  that 
intimation  to  the  person  in  question  is  essential,  the  procedure  is  by 
letters  of  supplement  under  the  signet,  whereupon  notarial  intimation 
is  given  edictallj.  At  the  same  time  the  assignee  should  not  omit, 
in  addition,  to  see  that  the  person  receives  notice  in  fact,  and  that 
there  is  a  record  of  evidence  to  that  effect.  Indeed  it  is  thought  to 
be  clear  that  the  element  of  being  furth  of  Scotland  makes  no  differ- 
ence except  only  in  the  cose  of  edictal  intimation,  and  that  a  person 
who  is  out  of  Scotland  may  quite  effectually  accept  intimation,  and 
may  also  quite  eSectually  acknowledge  receipt  of  a  certitied  copy  in 
terms  of  sec.  2  of  the  Transmission  of  Moveables  Act,  which  indeed 
is  just  one  form  of  accepting  intimation. 

BenewiDg  Intimation. — The  best  case  is  that  of  an  assumed 
trustee.  Suppose  an  assignation  is  granted  in  1890.  A.  and  B.  are 
then  the  only  trustees  of  the  fund  which  is  assigned ;  intimation  is 
given  to  them;  in  1900  they  assume  C.  as  a  trustee;  and  in  1904 
A.  and  B.  resign,  leaving  C.  then  sole  trustee.  The  intimation  to  A. 
and  B.  completes  the  assignation;  and  therefore  it  is  clear  that,  as 
matter  of  law,  neither  when  C.  is  a  third  trustee,  nor  even  after  he 
becomes  sole  trustee,  is  it  necessary  to  re-intimate  the  deed  to  him  in 
order  to  maintain  its  preference  gainst  all  future  deeds.  This  opens 
up  a  distinct  risk  to  new  lenders  and  purchMers ;  for  after  C.  is  sole 
trustee  they  may  make  enquiry  of  him,  and  be  honestly  informed  by 
him  that  he  knows  of  nothing,  yet  the  old  deed  will  rank  first.  But 
on  the  other  hand,  it  in  point  of  fact  C.  does  not  know  (at  least  if  the 
facts  were  not  such  that  it  might  be  held  that  the  knowledge  was 
fairly  within  his  reach,  e.g.  in  the  trust  sederunt  book,  and  that  he 
ought  to  have  known),  he  may  pay  away  the  fund  to  the  assigner  or 
any  subsequent  assignee,  and  he  will  not  be  liable  for  doing  so. 
Therefore  the  only  practical  rule  is  that  the  assignee  should  from 
time  to  time  inform  himself  as  to  the  facts  connected  with  the 
trusteeship,  and  see  that  all  the  trustees  from  time  to  time  reoeive 
intimation  of  his  deed.^ 

'  Aa   to  intimation  to  Ibsb  than  all  the      641  (Biutaiued) ;  Brvmt^s  Trt.,  mpra  {n- 
truBteea,  see  Jamaon  v.  SAorp,  18B7.  H  B.      jeoted). 
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UFE   policies' 

Tbanbactions  by  way  of  purchase,  and  loans  on  the  aecurity,  of 
hfe  policies  are  now  very  common,  and  represent  a  lat^  amount  of 
business.  The  following  are  some  of  the  special  matters  which  require 
attention  in  connection  with  these  transactions : — 

Value  of  Policy. — ^This  depends  on  the  standing  of  the  insurance 
company,  the  principles  on  which  it  divides  its  profits,  and  the  actuarial 
calculations  based  on  these  points  and  on  the  probabilities  of  life.  The 
prices  paid  for  policies  are  of  course  in  excess  of  the  official  surrender 
value,  otherwise  there  would  be  no  sales  at  all,  but  surrenders  only. 
In  some  cases,  on  the  other  hand,  the  surrender  value  is  the  full  value 
of  the  policy,  except  to  anyone  who  chooses  to  act  upon  special 
knowlec^e  as  to  the  state  of  health  of  the  insured.  Some  other 
policies  on  tte  other  hand — e.g.  many  policies  of  American  companies 
— have  no  surrender  value  until  certain  future  dates ;  in  these  cases 
sale  is  the  only  available  method  of  realisation. 

Bonuses. — With  reference  particularly  to  bonuses  there  are  several 
matters  of  much  importance  as  affecting  the  value  of  the  policy.  Two 
special  ways  of  dealing  with  bonuses  are  (1)  to  apply  them  towards 
reduction  of  premiums,  and  (2)  to  declare  bonuses  which  are  not  to 
vest  unless  and  until  the  life  insured  shall  survive  a  certain  future 
date.  As  r^ards  the  former  of  these  methods  it  is  important  to 
know  whether  the  reduction  of  premium  is  permanent,  or  whether, 
on  the  other  hand,  it  is  limited  to  the  particular  year  or  until  the 
next  declaration  of  pro&te,  the  future  reduction  depending  upon  future 
profits.  Again,  if  a  contingent  bonus  be  declared,  it  is  of  course  open 
to  the  policy-holder  to  effect  a  separate  insurance  of  it  until  the  date 
when  it  vests.  Another  matter  of  much  importance  is  to  know  whether 
the  company  pay  an  intermediate  bonus  for  the  period  between  the  last 
declaration  of  profits  and  the  death  of  the  life  insured.  That  may 
obviously  make  a  very  great  difference. 

>  This  aobject  has  been  pkc«d  here  in'  sLousry  bansactians  (laat,  dealt  with),  and 
stead  of  amang  peraoiial  rights,  because  it  these  latter  are  do  way  limited  to  peraonal 
ia  eeaentiallj  <^  the  same  nature  as  nver-       estate. 
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Indisputability. — It  is  always  desirable  to  have  the  policy  declared 
by  the  company  to  be  indisputable  on  account  of  any  wrong  statement 
wbich  may  have  been  made  at  the  time  when  the  insurance  was  effected. 
This,  under  most  companies'  r^^atioos,  comes  about  automatically  after 
the  lapse  of  a  few  years.  But  in  all  cases  fraud  is  excepted,  and  this 
aSects  onerous  assignees.' 

World-wide  Licence. — In  like  manner,  the  policy  ought  to  be 
declared  by  the  company  to  be  free  from  all  restrictions  as  to  travel 
or  residence.  This  benefit  is  regularly  conferred  tor  a  small  additional 
payment,  and  sometimeB  without  any.  But  in  all  cases  war-risk  is 
excepted,  unless  expressly  covered. 

Insurable  Interest. — This  refers  to  policies  effected  by  one  person 
on  the  life  of  another.  In  order  that  the  policy  may  be  valid  it  is 
necessary  that  the  person  effecting  the  insurance  have  an  iutereet  in 
the  life  insured.'  It  must  be  a  pecuniary  interest,"  and  it  must  be  at 
least  co-extensive  with  the  insurance.*  The  point  of  time  at  which 
the  interest  must  exist  is  the  time  when  the  contract  of  insurance  is 
entered  into.  If  only  there  be  then  an  insurable  interest,  no  change  of 
circumstances  will  vitiate  the  policy.*  The  practical  advice  is  to  ask 
the  insurance  company  to  admit  the  interest.  But  it  has  been  said 
"  that  the  statute  merely  furnishes  a  defence  to  the  insuring  company 
against  a  claim  on  the  policy,  but  that,  if  the  company  waive  the  defence, 
the  question  who  is  entitled  to  the  proceeds  of  the  policy  falls  to  be 
determined  as  if  the  statute  did  not  exist."  ^ 

Adroission  of  Age. — This  must  always  be  regarded  as  essential. 
If  a  certificate  of  birth  cannot  be  obtained,  there  may  be  a  certificate  of 
baptism  or  a  record  in  a  family  Bible ;  or,  failing  all  these,  a  declaration 
by  someone  who  has  reasonable  means  of  knowing  the  fact  will 
usually  be  accepted.  If  one  obtains  a  statement  by  the  company  of 
the  date  of  birth  stated  in  their  proposal  papers,  and  if  the  age  is 
admitted  on  the  policy,  one  will  usually  be  content  to  be  satisfied.  But 
it  will  be  observed  that,  strictly  speaking,  this  is  not  proof  of  the  age 
of  the  life  insured.  The  position  is  peculiar  in  this  respect,  that  while 
it  does  not  matter  to  the  company  bow  much  ifauvger  the  life  may 
be  than  was  stated  in  the  proposal  for  insurance,  the  interest  of  a 
purchaser  or  lender,  on  the  other  band,  is  just  exactly  the  reverse. 
'  For,  while  it  does  not  matter  to  him  how  much  older  the  life  may  be 
than  the  age  stated,  every  year  by  which  the  life  is  younger  so  much 
diminishes  the  value  of  the  purchase  or  security. 

Proof  of  Oea^ — This  ie  a  matter  of  great  practical  importance. 
First,  there  is  the  risk  of  losing  sight  of  the  Ufe  insured  and  being 

'  Scot.  Widoisf  Fandi.Buia,  187(1,  3  R,  *  Daiby\.IndiaitndLondonA>.Ca.,Wit, 

1078.  16  C  B.  396. 

'  14  Geo.  III.  c  48.  •  Sadden  v,  Biydtn,  1889,  1  F.  710,  per 

'  Simax^  I.  Scot   Imp.   Int.  Co.,  1W2,  Bobertaon,  L.-P.     But  Oedge  v.  Eoyal  Ex. 

10  S.  L.  T.  No.  177.  CoTjn.  [1900],  2  Q.  B.  211,  eunlra. 
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left  in  ignorance  whether  he  is  alive  or  dead.  The  Presumption  of 
Life  Limitation  Act  has  no  application.  Under  these  circumBtanees 
there  is  nothing  for  it  but  to  go  on  paying  the  premiums,  though  of 
'  course  return  would  be  made  of  those  which  were  ultimately  found 
to  have  been  paid  after  the  date  of  death,  but  probably  no  intereet 
would  be  allowed.  Secondly,  assuming  that  the  death  is  known,  it 
has  to  be  proved,  and  in  that  connection  it  is  usual  for  the  insurance 
company  to  require  certificates  to  be  filled  up  by  someone  who  has 
personal  knowledge  of  the  facts.  To  obtain  these  certificates,  it, may 
be  necessary  for  an  assignee  to  pay  a  fee.  An  attempt  may  be  made 
to  get  over  these  difficulties  by  obtaining  letters  from  the  life  insured, 
and  a  friend  or  friends,  undertaking  to  give  information  from  time  to 
time  regarding  the  residence  of  the  former,  and  the  latter  also  under- 
taking to  fill  up  and  sign  any  certificates  the  office  may  require  to  prove 
the  death,  all  free  of  charge. 

E^>enee  of  Discharge. — la  the  company  entitled  to  make  any 
deduction  from  the  amount  due  under  the  policy  in  respect  of  expense 
of  examining  title  or  preparing  a  discbarge?  In  certain  cases  this 
claim  is  sometimes  made,  that  is,  when  a  policy  has  been  assigned  or 
if  diUgence  has  been  used  affecting  it.  The  claim  was  based  on  the 
"  professional  rule  "  under  head  22  of  the  former  Table  of  Fees,  which 
certainly  provided  that  "  in  the  case  of  a  discharge  of  a  policy  assigned, 
or  regarding  which  diligence  has  been  used,  the  whole  expense  (of  a 
discharge)  shall  be  paid  by  policy-holder."  Notwithstanding  this,  it 
has  been  held  in  more  than  one  SheriCT-Court  judgment,  that  if  the 
company  wish  a  discharge  they  must  themselves  pay  their  own 
solicitor's  charges.  The  grounds  of  the  judgments  are:  (1)  that  a 
simple  receipt  for  the  money  is  sufficient,  and  a  deed  is  unnecessary ; 
(2)  that  the  obligation  of  the  company  under  the  policy  for  the  full 
sum  is  clear,  aud  has  ex  hypothesi  been  validly  transmitted  lo  the  present 
holder,  who  is  therefore  in  the  position  of  an  ordinary  creditor  under 
a  document  of  debt;  and  (3)  that  the  Table  of  Fees  is. ineffectual  to 
bind  an  outside  party  who  baa  never  agreed  to  be  bound  by  it  It 
would  seem  to  follow  that  if  the  company  wish  to  have  a  formal  deed, 
not  only  must  th^  not  charge  the  policy-holder  for  it,  but  they  must 
pay  his  solicitor  for  revising  it;  but  it  is  not  known  that  the  point 
has  yet  been  urged  to  that  length.  The  new  Table  of  Fees  does  not 
contain  the  "rule"  referred  to,  and  it  is  understood  that  the  companies 
do  not  now  claim  expenses. 

The  above  is  on  the  assumption  that  the  policy-holder  has  a  clear 
title.  If  there  be  anything  defective  about  it,  e.g.  if  the  policy  have 
been  lost,  and  if,  notwithstanding,  the  company  agree  to  pay  on  a 
discharge  and  indemnity,  then  of  course  the  policy-holder  may  be 
charged  with  the  expense.  Fut  otherwise,  the  company  might  refuse  to 
pay  in  the  meantime  in  the  assumed  position  of  matters,  and  if  they 
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agree  to  pay,  they  may  make  their  own  conditions,  one  ol  which  may  be 
as  to  expenses. 

Title 

With  reference  more  particularly  to  title,  the  following  points  may 
be  mentioned : — 

Trusta — Trustees  have  an  implied  power  of  sale  of  personal 
property,  including  life  policies ;  indeed,  in  the  case  of  policies,  it  is 
their  duty  to  see  that  the  policy  is  not  lost  to  the  estate,'  as  it  will  be 
if  allowed  to  lapse  owing  to  non-payment  of  premiums.  But  r^ard 
must  be  had  to  the  nature  of  the  trust  purposes.  The  policy  may  have 
been  settled  by  a  husband  for  behoof  of  his  wife  in  liferent  and  his 
children  in  fee.  Under  these  circumstances  it  would  appear  to  be  the 
proper  course  to  convert  the  policy  into  a  paid-up  insurance  payable  on 
the  husband's  death,  and  a  sale  might  be  held  to  be  vltra  vires. 

Trustees  have,  it  is  thought,  no  implied  power  to  borrow.  But  see 
M'Laren,  p.  1191,  and  Lord  Kyllachy  in  Barras} 

Policies  for  Behoof  ofWlfe  and  ChUdron  under  43  &  44  Vict 
c26. 

Policies  effected  under  sec.  1  of  the  Act  by  a  married  woman  on 
the  life  either  of  herself  or  her  husband,  if  expressed  to  he  for  her  separate 
use,  are  her  property,  free  from  the  Jus  mariti  and  right  of  administration, 
and  are  assignable  by  her  without  her  huBhaud's  consent.  This  will  not 
enable  her  by  herself  alone  to  grant  an  effectual  bond  and  assignation  in 
security  over  the  policy. 

Policies  effected  under  sec.  2  by  a  married  man  (which  includes  a 
widower')  on  his  own  life,  and  expressed  upon  the  face  of  them  to  be  for 
the  benefit  of  his  wife,  or  of  his  children,  or  of  his  wife  and  children, 
constitute  a  trust  in  the  person  of  himself,  his  representatives,  or  any 
trustee  to  be  named  by  him.  The  trustee  may  surrender,*  But  the 
case  cited  gives  no  support  to  the  view  that  it  would  be  safe  to  pur- 
chase from,  or  lend  to,  the  husband  or  other  trustee  in  the  knowledge 
that  he  intends  to  use  the  money  for  his  own  purposes.  The  wife  is  not 
entitled  to  deal  with  a  policy  of  this  nature  stanle  mairimonio.^ 

Trustees  in  Bankruptcy, — It  is  not  clear  that  trustees  in  bank- 
ruptcy in  Scotland  have  power  to  sell  policies  except  by  public  roup, 
unless  they  have  the  consent  of  the  bankrupt  and  the  creditors.  It 
is  otherwise  in  England,  where  the  Bankruptcy  Act,  1883,  a,  56, 
authorises  a  Bale  by  private  bargain  by  the  trustee  alone. 

Bankruptcy. — (l)  Sequedraiion. — The  act  and  warrant  in  favour 
of   the   trustee   operates   by  itself  alone   as  a  completed  title  in  his 

'  Inglis,   L    P.,   in   Sclnaiiann  v,   Scot.  '  Kenvdy'a  Trt.  y.  Sluirpe,  18BB,  28  R. 

ifidom  fund,   1888,    13    R.    879,   at  p.  ne. 

882.  '  Sehamann,  $upra. 

»  Sarrtu  v.  Scoi,  Wid.  Fund,  IBM,  2  F.  »  Scot.  Life  Am.  Co.  t.  Donald,  1901,  9 

lOBl.  S.  L.  T.  No.  158. 
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favour  as  at  the  date  of  the  first  deliverance,  without  the  necessity  of 
any  intimation  to  the  company,^  This  will  exclude  even  the  holder  of 
an  aBsignatioD,  prior  in  date  and  otherwise  unobjectionable,  if  not 
intimated  before  the  date  of  the  first  deliverance.  It  is  not  a  case  of 
the  assignee  and  the  trustee  running  a  race  for  priority  of  intimation. 
A  policy,  as  being  held  on  an  unr^istered  title,  is  in  this  respect  in  an 
unfavourable  position,  from  the  point  of  view  of  the  assignee,  aa  com- 
pared with  personal  property  held  on  registered  title,  such  as  shares  in 
ships  and  in  registered  companies.* 

(2)  Cessio. — The  decree  of  cessio  carries  the  policy  as  at  its  date 
without  the  necessity  of  any  intimation,*  but  it  does  not  draw  back  in 
eflect  to  the  date  of  the  first  interlocutor  in  the  petition.  The  spedal 
danger  in  connection  with  cessio  is,  that  there  is  no  compulsory 
immediate  registration  of  cesaio  proceedings.  It  is  not  obligatory  on 
the  trustee  or  the  sheriff  clerk  to  give  immediate  intimation  to  the 
Accountant  in  Bankruptcy.  Many  do,  and  in  that  way  information 
can  usually  be  obtained* ;  but  for  further  security  recourse  must  be  had 
to  the  Gazette  and  to  the  rolls  of  the  Sheriff  Court  or  Courts  in  which  an 
application  for  cessio  would  probably  be  presented. 

(3)  English  Barikruptcjf. — The  English  law  is  materially  different 
from  ours.  The  trustee  cannot  exclude  a  previous  assignee,  even 
although  the  latter  have  neglected  to  give  notice  to  the  company  till 
after  notice  has  been  given  by  the  trustee.^  Further,  if  the  trustee 
neglect  to  give  notice,  it  appears  that  even  a  subsequent  assignee  may 
by  notice  acquire  a  preference,  provided  he  have  acted  in  good  faith 
and  without  knowledge  of  the  bankruptcy.' 

Stamps.— See  the  Stamp  Act,  1891  (54  &  S5  Vict  c.  39),  s.  118, 
under  which,  unless  an  assignee's  title  is  duly  stamped,  payment  is  not 
to  be  made  to  him  by  the  company,  and  his  discharge  is  invalid. 
The  title  of  the  ass^ee  means  not  only  the  immediate  assignation  in 
his  favour,  but  all  deeds  under  which  he  claims.  In  practice,  how- 
ever, it  is  understood  that  it  is  not  extended  to  include  deeds  of  the 
nature  of  encumbrances  subsequently  discharged,  nor  even  deeds  which 
are  in  form  or  even  in  substance  absolute  assignments  followed  by 
re-assignments  again  vesting  the  policy  in  the  original  assigner.  See 
p.  695. 

Government  Duty. — Policies  may  under  certain  circumstances  be 
chai^able  with  the  various  death  duties ;  and  the  Customs  and  Inland 
Eevenue  Act,  1889,  s.  11,  makes  a  special  chai^  of  succession  duty  on 
pohcies  effected  or  kept  up  for  the  benefit  of  an  assignee  or  nominee. 
But  when  a  father  effected  policies,  paid  premiums  for  years,  then  assigned 

'  Sent.  Un.  atid  Natl.  Ins.  Go.  v.  FairUy  *  Accountant's  Notas,  s.  III. 

and  on.,  IWO,  8  S.  L.  T.  Ko.  137.  '  Kc  parU  Ibbetam,   n  3lo«re,   1S78,  8 

'  MorrUon  v.  Sarriaan,  1876,  3  R.  408.  C.  D.  519. 

•  Gray  v.  G.'i  Tn.  1895,  22  R.  326.  •  Palmer  v.  Locix,  1881,  IB  C.  D.  381. 
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them  gratuitoualy  to  liis  dai^hter,  who  thereafter  paid  the  premiums, 
heid  that  the  moneys  were  not,  either  wholly  or  partly,  chargeable  under 
that  section,  or  under  s.  2  of  the  Succession  Duty  Act,  1853,  as  being 
received  under  the  father's  disposition.^ 

Inquiries. — It  ia  necessary  to  make  inquiries  of  the  insurance 
company  in  order  to  verify  the  representations  relied  on  regarding  the 
age,  bonuses,  suri-ender  value,  etc.,  and  also  to  ascertain  what  claims, 
it  any,  the  company  have  against  the  policy,  and  what  notices,  if  any, 
they  have  received  affecting  it.  Most  of  the  companies  are  extremely 
courteous  in  giving  information  and  facilities.  A  few  of  them  make  a 
small  charge,  but  most  do  not. 

Claims  by  the  Company. — It  seems  sufficiently  clear — and 
certainly  a  prudent  lender  or  purchaser  will  assume — that  uU  claims 
by  the  company  against  the  holder  of  the  policy  may  be  placed  by  the 
company  against  the  liability  on  the  policy  itself,  and  that  the 
company's  power  to  do  so  will  be  preferable  to  any  right  which  an 
assignee  can  obtain  from  the  policy-holder,  assuming  that  the  com- 
pany's claims  have  arisen  prior  to  the  intimation  of  the  assignation.^ 
In  a  case  where  the  assured  was  sequestrated  but  the  company  did  not 
in  fact  know  of  the  sequestration  and  made  a  loan  to  the  assured  after 
its  date,  held  by  Lord  Low  that  the  company  could  not  retain  the  loan 
from  the  policy  as  against  a  purchaser  from  the  trustee  in  the  seques- 
tration, notwithstanding  non-intimation  of  the  assignation.'  Apparently 
under  similar  circumstances  a  surrender  or  partial  surrender  would 
be  protected  under  s.  Ill  of  the  Bankruptcy  Act.  Again,  when  loans 
by  the  company  are  paid  off  it  is  usually  on  the  footing  of  a  dis- 
charge of  the  debt  Sometimes,  however,  the  transaction  takes  the 
form  of  an  assignation  of  the  debt.  When  this  does  occur  it  is  apt 
to  become  a  source  of  danger.  So  far  as  the  company  is  concerned  it 
is  still  simply  payment  of  their  debt ;  and  accordingly,  if  they  ore 
subsequeutly  asked  by  an  intending  lender  or  purchaser  whether 
they  have  any  claim  i^ainst  the  policy,  the  answer  will  probably  be 
a  simple  negativa  If,  therefore,  a  debt  be  assigned,  special  care  ought 
to  be  taken  by  the  assignee  that  the  transaction  is  properly  entered  in 
the  company's  books ;  and,  from  the  other  point  of  view,  it  is  desirable, 
in  the  case  of  a  loan  or  purchase,  that  information  should  be  required 
r^arding  all  previous  loans  by  the  company,  if  any,  even  though  not 
now  subsisting. 

Uen. — On  the  other  hand  a  third  party  can  obtain  no  preference  by 
mere  possession  except  (1)  in  cases  r^ulated  by  fore^n  law,  when 
it  may  give  a  preference,  but   even  then  there  must  be  notice,*  and 

'  Lord   Adv.   v.   SoberUoa,   1897,   24  R.  '  Scot.  Un.  and  Natl.,  p.  890,  mtpra. 

(H.  L.)42.  'Seep.  688. 

'  BortAvnek    v,     Scot.     Widmct    Fund. 
1SS4,  2  Itl.  695. 
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(2)  under  a  law-agent's  lien,  but  only  so  far  as  that  right  extends.'  Nor 
apparently  does  it  make  any  diFTerence  that  the  advances  for  which  the 
preference  is  claimed  consist  of  payments  of  premiums  made  to  keep  the 
policy  in  force.' 

Undelivered  Documents. — In  cases  where  delivery  and  custody 
of  documents  of  title  cannot  be  obtained  it  will  often  be  found  a  good 
plan  to  make  a  copy  of  them,  and  produce  the  principals  and  copies 
to  the  company  at  the  time  of  the  transaction.  Many  of  the  ofBcee 
will  under  such  circumstances  be  good  enough  to  satisfy  themselves 
r^arding  the  correctness  of  the  copies,  and  waive  the  future  pro- 
duction of  the  principals. 

LoBt  PolicieB :  liidemnities. — This  is  a  common  case,  but  it  is 
understood  that  the  mere  want  of  the  policy  is  never  in  practice 
allowed  to  prove  a  bar  to  settlement  of  the  claim.  There  is,  of  course, 
always  the  possibility  that  the  policy  may  have  been  deposited  as 
security  and  may  be  subject  to  lien  in  the  hands  of  some  third  party, 
as  to  which  see  mpra.  A  declaration  should,  however,  be  taken  from 
the  policy-holder  stating  as  fully  as  may  be  the  history  of  the  document, 
and  negativing  the  creation  of  any  charge  or  lien.  When  the  policy 
become  a  claim  the  company  will  in  all  probability  require  a  special 
indemnity  from  the  person  receiving  the  policy  moneys.  The  real 
purpose  of  an  indemnity,  and  the  true  distinction  between  it  and 
warrandice,  appears  to  be  that  the  obligation  of  warrandice  infers  no 
liability  unless  a  successful  demand  be  subsequently  made  by  another 
claimant,  whereas  an  indemnity  is  intended  to  cover  all  the  expenses 
to  which  the  company  might  be  put  in  successfully  resisting  an  on- 
founded  claim.  It  will  be  proper  that  a  purchaser — and  even  a  lender 
— should  in  like  manner  take  a  similar  indemnity  from  the  seller  or 
borrower. 

Certificates  of  Title, — In  many  cases  one  feels  that,  though 
there  may  be  defects  or  irregularities  in  connection  with  the  title,  still 
the  seller  or  borrower  has  the  substantial  right  to  the  policy,  and  one 
would  have  no  hesitation  in  proceeding  if  it  were  not  for  the  fear 
that  the  insurance  company  may  at  the  end  of  the  day  raise  objections, 
and  refuse  to  pay  until  some  further  deed  or  consent  has  been 
obtained.  This  difficulty  is  now  met  by  some  of  the  companies  by 
the  issue  of  certificates  of  title,  or  by  letters  which  are  substantially 
of  that  nature.  Sometimes  a  fee  is  charged ;  sometimes  not.  Some- 
times it  is  a  condition  that  the  documents  of  title  be  left  in  the 
hands  of  the  company ;  sometimes  not.  Of  couree  in  no  case  do  the 
company  guarantee  the  title,  and  equally  of  course  no  certificate  by 
the  company  can  be  of  any  avail  (gainst  third  parties.  But  at  the 
same  time  there  are  many  circnmstances  under  which  an  admission  by 
the  company  is  sufficient  for  practical  purposes. 

'   WylU'i  Exn,  r.  M'Jantut,  1901,  4  F.  195. 
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English  Law. — In  practice  it  will  often  be  found,  in  tranaaclions 
affecting  life   policieB,   that  Bome  of   the   parties   are    domiciled   in 
England,  and  that  the  title  is  affected  hj  English  law.    Accordingly, 
some  leading  points  most  apt  to  occur  have  been  dealt  with  in  these 
notes,  and  for  convenience  are  here  referred  to : 
Bankruptc;  as  affecting  title,  p.  690. 
Deposit,  security  by,  infra. 
Mortgt^ees  selling,  p.  689. 
The  following  matters  may  also  be  mentioned : — 
Execviion  of  Deeds. — Under  English  law,  where  it  appliee,  it  ia 
sufficient  that  the  deed  be  signed  on  the  last  page,  and  not  more  than 
one  witness  is  necessary. 

VolmUary  Settlements. — No  deed  by  way  of  settlement  or  ass^- 
ment  without  consideration  other  than  what  we  should  describe  as 
"  love,  favour,  and  affection,"  can  be  relied  upon  as  effectual  until  the 
lapse  of  ten  years  from  its  date.  Within  that  time  it  may  be  set 
aside  unless  those  claiming  under  it  can  prove  that  at  its  date  the 
granter  was  solvent  without  the  aid  of  the  settled  property ' ;  and  with 
special  reference  to  settlements  of  policies  coupled  with  obligations  to  pay 
the  premiums,  it  is  of  great  importance  to  observe  that  it  has  been  held 
that  each  payment  of  premium  is  a  new  settlement  of  so  much  of  the 
policy  proceeds  as  corresponds  to  it*  But  assignees  for  value  are  not 
affected  unless  the  settler  was  insolvent  at  the  date  of  the  settlement,  of 
which  the  onus  of  proof  is  on  the  challenger.^ 

International  Law. — The  validity  of  an  assignment  or  other 
dealing  falls  tp  be  judged  of  according  to  the  law  of  the  place  where 
the  transaction  is  entered  into.  Thus  a  security  by  deposit  in  England 
of  a  Scottish  policy,  followed  by  notice  to  the  company  here,  has  been 
held  good  in  the  Court  of  Session,*  though  such  a  mode  of  creating  a 
security  in  Scotland  is  quite  ineffectuaL*  But  at  the  same  time  deposit 
coupled  with  a  letter  (which  should  be  properly  stamped)  in  the  follow- 
ing terms :  "  I  hand  you  a  policy  of  insurance  on  my  life  which  I  give 
you  as  an  added  security  for  the  loans,"  has  been  held  to  create  a  valid 
security.'  On  the  other  hand  the  English  Courts  have  refused  effect  to 
an  assignment  which  would  have  been  good  in  England,  on  the  ground 
that  it  was  invalid  according  to  the  law  of  Cape  Colony,  where  it  was 
made7 

We  now  pass  to  consider  points  specially  arising  in  connection 
with 

>  B.  A,  1883,  B.  47.  profcreDceia  ctaimed  coDMst  of  pajment  of 

*  Per  Wright,  J.,  in  re  Sarriaon  [1800],       premiums  wbich  have  In  effect  oreat«d  the 
2  Q.  B.  710.  policyfund.    f^ylU'iEs.  v.  U'Jannet,  1901, 

■  13  Elii.  c.  S,  LftW  Notes,  Mk;  1607, 151.  4  F.  l»&. 

*  Scot.  Prop.  Inat,  v.  CbAen,  1888,  16  R.  '  Cal.  Ins.  Co.  v.  SiaUie,  1898,  6  S.  L.  T. 
112,  kDd  see  further,  p.  633.  No.  442, 

>  Eveu  though  the  sdvancei  for  which  a  '  Xm  v.  Abdy,  1886,  17  Q.  B.  D.  309. 
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Sales  of  Policies 


Premiums. — (l)  Which  is  the  first  premium  which  the  purchaser 
IB  to  pay?  Thifl  ought  always  to  be  made  express.  Practically,  it 
iDcludes  two  matters :  (first)  whether  the  seller  is  entitled  to  recovo' 
from  the  pui-chaaer  a  proportion  of  the  premium  already  paid  hy  the 
seller  for  the  year  current  at  the  date  of  sale,  and  (secoud)  whether  the 
seller  or  the  purchaser  is  the  party  liable  to  pay  a  premium  on  which 
the  days  of  grace  are  running  at  the  date  of  the  contract  of  sale. 
The  first  of  these  questions  is  sometimes  raised,  but  it  seems  clear 
that,  even  though  there  is  no  express  provision,  the  seller  has  no  claim. 
The  second  question  is  more  important.  But  assuming  that  the  con- 
tract is  silent  on  the  point,  it  is  thought  that  the  seller  is  liable,  and 
that  the  same  would  bold  even  though  it  were  stipulated  that  the 
purchaser  should  pay  all  future  premiums.  This  does  not  seem  very 
fair,  and  the  proper  course  is  to  insert  an  express  condition. 

(2)  Assuming  that  a  premium  becomes  payable  before  the  settle- 
ment of  the  transaction,  for  which  premium  the  purchaser  is  to 
be  ultimately  hable,  who  is  to  pay  it  in  the  first  instance  7  This  is  of 
considerable  importance.  Even  though  the  purchaser  is  liable,  the 
seller  caimot  safely  be  indifferent  to  the  maintenance  of  the  policy ; 
and  the  purchaser  cannot  feel  in  safety  to  pay  the  premium,  for  the 
title  may  prove  to  be  defective.  The  best  plan  is  tor  the  seller,  by 
agreement,  to  pay  the  premium  and  add  it  to  the  price,  with  interest. 
Or  the  company  may  extend  the  days  of  grace. 

(3)  Ejira  Premiums. — Is  the  seller  bound  to  give  an  obligation  to 
pay  all  extra  premiums,  if  any,  which  may  become  due  in  the  future  ? 
Arguments  are  available  on  both  sides.  But  it  is  thought  that  the 
seller  is  not  liable. 

Death  before  Settlement. — Regard  should  be  had  to  the  possi- 
bility of  the  death  of  the  life  insured  before  the  payment  of  the  prica 
It  is  very  natural  for  the  seller  to  stipulate  that,  if  that  should  occur, 
the  contract  is  to  be  cancelled.  This  secures  for  him  the  full  value  of 
the  poUcy  as  in  possession,  instead  of  its  actuarial  value  as  a  reversion. 
But  though  in  ordinary  cases  it  is  certainly  a  good  condition,  it  is 
certainly  not  a  clause  which  there  is  any  duty  on  the  seller  to  put  into 
the  contract,  and  there  are  cases  in  which  it  might  be  undesirable 
For  instance,  if  it  is  a  sale  under  a  power  in  a  security,  the  insertion  of 
the  clause  may  put  the  seller  in  a  difficult  position,  for  how  is  he  to 
know  for  certain  whether  or  not  the  death  has  occurred  ? 

Sales  under  Securities. — There  is  no  implied  power  of  sale  in 
favour  of  mortgagees.  Even  if  power  is  contained  in  the  seciuity-deed, 
it  is  limited  to  public  sale  unless  it  expressly  authorises  sale  by 
private  bargain.  A  purchaser  will  of  course  satisfy  himself  that  the 
event  has  occurred  in  which  sale  is  authorised,  and  that  oil  conditions 
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attached  to  its  exercise  have  been  observed :  and  even  though  the  power 
should  be  in  very  general  terms,  he  will  see  (1)  that  the  debt  is  past 
due  and  payable,  (2)  that  it  has  been  caUed  up,  and  (3)  that  fair  adver- 
tisement has  been  given.    He  should  preserve  evidence  of  (2)  and  (3). 

The  English  law  is  much  more  favourable  to  mortgf^ees  and 
purchaserB  from  them.  See  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  19. 

Warrandice. — When  a  debt  is  sold  for  a  fair  price  the  implied 
obligations  oi  warrandice  are  said  to  be  (1)  from  fact  and  deed,  and 
(2) "  tjiat  the  debt  is  subsisting  and  due  by  the  alleged  debtor  to  the 
cedent  at  the  time  of  granting  the  aasignation." '  Further,  in  one  case, 
where  the  only  express  warrandice  was  from  fact  and  deed,  it  was 
stated  that  "  the  warrandice  expressed  left  the'  warrandice  implied 
from  the  nature  of  the  transaction  untouched."  ^  These  rules  will  apply 
to  ass^nations  of  policies  granted  on  sale.  It  is  difficult  to  see  that 
they  differ  from  an  obligation  of  absolute  waiTandice,  at  least  in  any 
very  substantial  sense.  There  may,  however,  be  this  difference,  that  if 
the  seller  have  the  substantial  right  to  the  policy,  but  there  is  some 
defect  Ln  his  title  which  admits  of  being  cured,  thoi^h  that  may  entail 
expense,  and  if  the  defect  be  not  due  to  his  own  act  or  deed,  the  implied 
warrandice  may  not  make  him  liable  to  cure  it,  while  he  would  be  liable 
under  absolute  warrandice.  In  view  of  the  dictum  in  Ferrier's  case,  if  it 
is  intended  to  limit  the  warrandice  to  fact  and  deed,  not  only  ought  that 
to  be  expressed,  but  there  ought  to  be  added,  "  and  no  further  or  other 
warrandice  is  granted  or  is  to  be  implied." 

Stamp  Duty. — Under  sec  57  of  the  Stamp  Act,  1891,  if  property 
is  sold  subject  to  a  debt,  you  must  add  the  debt  to  the  sum  actually 
passing  in  order  to  fix  the  price  for  stamp-duty  purposes.  It  is  no 
ground  of  exception  or  abatement  that  the  debt  is  far  in  excess  of  the 
value  of  the  property  and  could  not  be  recovered.'  But  it  is  held  by 
the  Board  of  Inland  Revenue  that  loans  by  insurance  companies  on 
their  own  policies  are  an  exception  to  this  rule,  which,  however,  applies 
if  the  lender  is  an  outsider.  This  exception  sometimes  enables  a  con- 
siderable sum  of  stamp  duty  to  be  saved.  Suppose  a  policy-holder  has 
already  borrowed  £1000  from  the  company  on  the  security  of  the  policy, 
and  subsequently  sells  at  £1200.  If  the  transaction  is  carried  throi^h 
in  the  form  of  the  debt  being  paid  off  by  the  seller,  and  the  purchaser 
paying  the  seller  £1200,  the  stamp  will  be  £6.  But  if  in  the  deed  it  is 
set  o\it  that  the  policy  has  been  sold  on  the  footiug  of  the  purchaser 
paying  the  seller  £200,  and  in  addition  taking  over  and  relieving  him  of 
the  £1000  debt,  the  stamp  will  be  £1,  thus  effecting  a  saving  of  £5.  Id 
this  latter  case  the  warrandice  clause  will  contain  an  exception  of  the 
£1000  and  of  interest  thereon  from  the  date  of  settlement  or  other  date 

=  IiU.  Rev.  y.  If.  B.  Ry.,  1901,  i  F.  27. 
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^reed  on,  and  the  purcbaset  will  undertake  to  relieve  the  seller  thereof. 
The  interest  to  the  t^eed-upon  date  will  be  allowed  for  by  the  seller  in 
favour  of  the  purchaser  at  settlement.  After  settlemeut  there  is  do 
reason  why  the  purchaser  should  not  pay  off  the  debt  as  soon  as  ho 
pleases,  and  production  of  the  receipt  therefor  will  satisfy  the  seller 
that  the  obligation  of  relief  has  been  implemented.  Of  course  the  receipt 
will  bear  that  the  debt  has  been  paid  by  the  purchaser.  See  p.  699. 
It  remains  to  refer  to  a  few  matters  touching 

SicURiTiEe  OVER  PouaKS 

Keeping  up  Policy. — The  security-deed  will  of  course  contain  an 
obligation  to  pay  premiums  and  extra  premiums,  if  any ;  the  obligation 
will  apply  both  to  the  original  policy  and  to  any  policy  which  may  be 
substituted  therefor ;  and  the  policy  will  be  assigned  in  security,  not 
only  of  principal  an^  interest,  hut  also  of  all  premiums,  extra  premiums, 
and  interest  thereon.  This  obligation  for  maintenance  gives  the 
creditor  no  additional  claim  in  bankruptcy.  He  will  of  course  be 
entitled  to  include  in  Ids  claim  the  premiums  if  any  advanced  prior  to 
sequestration,  with  interest  thereon  to  the  datfl  of  sequestration,  but  he 
cannot  claim  for  the  value  of  the  future  premiuma* 

Coupled  with  Heritable  Security. — When  the  security  embraces 
both  heritable  property  and  a  life  policy  the  specialty  is  that,  in  con- 
nection with  this  ohIigatioD  for  keeping  up  the  policy,  attention  must 
be  paid  to  the  rule  that  there  can  be  no  uncertain  burden  on  heritage. 
For  the  machinery,  see  p.  444  An  alternative  is  an  ex  facie  absolute 
title. 

Creditor's  Powers. — (1)  Sale  and  Surrender. — The  creditor  ought 
to  have  express  and  distinct  powers  of  sale  and  surrender,  and  these 
will  apply  both  to  original  and  substituted  policies,  and  will  include 
power  to  deal  with  the  bonuses  separately  by  cash  surrender  or  reduc- 
tion of  premium.  The  conditions  of  the  exercise  of  these  powers  as 
regards  failure  and  notice  will  be  detailed.  If  power  of  sale  should  be 
omitted,  it  appears  that  it  will  be  conferred  or  declared  by  the  Court,' 
and  even  in  the  Sheriff  Court.^  In  a  sequel  *  to  Wood!8  case  the  creditor 
was  found  entitled  to  sdl,  along  with  the  policy,  the  debtor's  obligation 
to  pay  all  premiums.  This  was  on  an  averment  and  apparent  proof  that 
the  policy  could  not  be  sold  alone.  This  is  not  likely  to  be  the  case 
now,  and  in  any  event  it  is  thought  that  the  power  would  not  now  be 
given.  For  one  thing,  it  would  appear  in  its  result  to  be  inconsistent 
with  the  judgment  of  the  House  of  Lords  in  Beerijig's^  case, 

(2)  Realisation  and  Discharge. — There  will  also  be  power  to  uplift 
the  policy  moneys  when  they  become  due,  and  to  give  a  discharge  therefor. 

■  Detring-7.  Sk.  of  Tretand,  1886,  L.  R.  '  Murray  v.  Smith,  USS,  fl  S,  L.  T.  No. 

12,  Ap.  CaB.,  20.  488. 

"  IVood  V.  AnttrvihtT,  1842,  4  D.  1383.  <  18*8,  8  D.  2»1. 
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Policy  in  Creditor's  Name. — ^Thia  is  sometimes  conTenient.  It 
saves  a  certain  amount  of  expense,  as  there  is  no  assignation,  and 
therefore  no  intimation.  The  inaurable  interest  of  the  creditor  will  be 
admitted  by  the  company  on  the  face  of  the  policy. 

Survivorship  Policies. — These  are  policies  on  the  life  of  A., 
payable  only  in  the  event  of  his  predeceasing  B.  The  ages  of  both  A. 
and  B.  will  be  admitted  by  the  company.  These  policies  have  their  chief 
importance  in  connection  with  dealings  with  contingent  reversionary 
interests.    (See  pp.  676-9.) 

AsTioLSs  OF  Roup  of  the  Policy  of  Assurance  granted  by  the  X.  Insur- 
ance Company  in  favour  of  A-  on  his  own  life  for  the  sum  of  £,  , 
numbered  and  dated  ,  together  with  all  bonus  additions 
[accrued  and ']  which  may  accrue  thereoD,'  wliioh  policy  and  bonuses ' 
(hereinafter  referred  to  as  "  the  policy  ")  are  to  be  exposed  to  sale  by 
the  said  A  (hereinafter  called  "the  expoeer")  within  [jiZace]  upon 
[day  of  the  teeek],  the  day  of  ,  at  o'clock 
afternoon,  or  at  such  other  time  or  place  as  the  exposure  may  be 
adjourned  to,  and  that  under  the  following  conditions,  or  such  other 
conditions  as  may  be  inserted  in  any  minutes  to  follow  hereon : — 

First.  The  policy  ia  [take  in  article  1,  p.  171]. 

Second.  In  the  event  of  the  death  of  the  eiposer  [as  on  p.  666]. 

Third.  The  policy  ia  exposed  tantuia  et  tale  as  it  exists  ;  and  particularly, 
but  without  prejudice  to  the  sud  generality,  it  is  exposed  without  reference 
to  advertisements  or  particulars  or  information  supplied  to  the  purchaser  or 
ofTerers.  The  purchaser  and  offerers  are  held  to  have  satisfied  themselves 
before  offering  as  to  the  existence,  validity,  nature,  description,  amount,  and 
value  of  the  policy,  as  to  the  sums  payable  or  which  may  become  payable 
thereunder,  the  surrender  value  thereof,  the  premiums  payable  thereunder, 
as  to  the  conditions  and  provisions  of  every  kind  affecting  or  which  may  affect 
the  policy,  as  to  the  t^e,  residence,  and  occupation  of  the  exposer,  and  as  to  all 
other  matters  and  things  which  do  or  might  be  alleged  to  affect  the  policy. 

Fourth.   \ 

Fifth.      \   [aeon pp.  665-6]. 

Si/^h.      \ 

Seventh.*  In  the  event  of  the  purchaser  failing  in  punctual  payment  of  the 

'  Omit  ttiese  words  (a)  if  no  bouuB  has  '  If  there  Is  no  rererence  to  bonmee,  the 

Accrued,  or  (b)  if  all  accrued  bonuses  have  words  "tuid  bonuses "  will  be  left  out,  and 

been   surrendered   for  cash  or   applied   to-  the  word  "are"  in  tbe  next  line  will  be 

wards  reducing  premiums.     If  so7n»  of  the  "  is."    If  the  referenee  to  bonuses  is  qoali- 

accnied  bonuses  have  been  so  Burreadered  or  God,  as  suggested  in  note  1,  sa;  here  "  and 

applied,say  "togdherviUh  all  bonus  addUiom  bonuses  as  afaruaid." 

already  acenied  (so  far  as  not  sarrrmdered  or  *  This  article  proceeds  on  the  assumption 

ajqilifd)  and  which  may  acenu  Ihereon."  that  the  date  of  settlement  will  follow  so 

'  Omit  all  reference  to  bonuses  (a)  if  the  close  upon  the  day  of  sale,  that  there  is  do 

policy  ia  DaD-p«rticipating,  or  {b)  if  under  room  or  necessity  for  requiring  caution  or 

the  terms  of  the  policy  there  ia  no  option  bat  deposit.    But  if  wished,  the  whole  of  article 

to  apply  the  bonuses  to  reduce  the  premiums.  4,  p.  179,  may  be  adopted. 

L:.q,t.z.^d_,CjOO<^IC 


698  DEALINGS  WITH  LIFE   POLICIES 

price,  be  bIiaII,  but  onl;  in  the  option  of  the  exposer,  forfeit  bis  purchase 
IcompUte  the  article  at  on  p.  173,  altering  the  words  "  failed  in  ImplemeDtJng 
this  article  or  anj  part  thereof"  to  "failed  to  mtAe  punctual  payment  of  tha 
price"]. 

Eighth.  Upon  due  payment  of  the  price,  with  interest  and  penalty,  if  any, 
the  exposer  shall  grant  in  favour  of  the  purchaser  an  assignation  of  the 
policy  under  the  conditions  contained  in  these  articles  and  in  the  policy  itself, 
or  otherwise  affecting  the  policy.  The  ezposer  will  grant  warrandice  from 
fact  and  deed  only,  and  oo  other  warrandice  shall  be  expressed  or  implied.' 

Ninth.  The  purchaser  shall  pay  the  premium  falling  due  on  , 

and  all  future  premiums,  including  extra  premiums,  if  any.^ 

Tenth.  [Take  in  article  8,  p.  173.] 

Lattl!/.  [Take  in  Uut  article,  p.  174.] 

Abticles  or  Koup  ok  Salk  bt  an  Assigneb 
The  following  changea  will  be  made  on  the  preceding  form : — 
Title.  II  there  is  any  doubt  as  to  A.'8  residence,  say  "believed  to 

be  residing  at." 

For  "are  to  be  exposed  to  sale  by  the  said  A."  read  "are  to  be 

exposed  to  sale  by  B." 

Article  2.  For  "  the  death  of  the  expoaer "  read  "  the  death  of  the 

said  A." 

Article  3.  For  "  age,  residence,  and  occupation  of  the  exposer " 

read  "  exiBtence,  identity,  age,  residence,  and  occupation  of  the  said  A," 

and  add  "  the  insurable  interest." 

There  will  be  a  provision  with  reference  to  the  custody  of  the 

writ  or  write  forming  the  exposer'a  title. 

Aeticlm  of  Roup  on  Salk  by  a  Cerditoe 

The  following  changea  will  be  made : — 

Title.  If  fhere  ia  any  doubt  as  to  A. 'a  reaidence,  aay  "  believed  to 
be  reading  at," 

For  "  are  to  be  exposed  to  sale  by  the  said  A."  read 
are  to  be  exposed  to  sale  by  B.  under  the  power  of  sale  contained  in  the  bond 
and  assignation  in  security  granted  by  the  said  A.  in  his  favour,  dated  , 

Article  2.  Thia  article  cannot  stand  as  on  p.  665.  In  any  case  it 
must  be  qualified  so  as  to  be  in  the  option  of  the  expoaer.  But  as  to 
whether  the  condition  should  be  retained  at  all,  aee  p.  694. 

Article  3.  For  "age,  residence,  and  occupation  of  tha  exposer" 
read  "  existence,  identity,  age,  residence,  and  occupation  of  the  aaid  A." 

Article  4.  After  "  title  "  insert  "  and  of  the  exposer's  power  to  sell, 
and  of  the  exercise  thereof,  and  of  the  sale  itself." 

'  If  any  clause  ia  neceswty  m  to  dalivery      will   be   introdnced   m   a   sepuaba  sitiela 
ot  uoD-ddiveiy,  or  eibiUtion,  of  write,  it      between  S  and  0  above, 
■  See  p.  694. 
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There  will  be  a  provision  as  to  the  custody  of  the  bond  and  any 
other  writs.  Unlesa  the  debt  is  fully  paid,  of  course  the  bond  will  not 
be  delivered. 


ABSOLUTE  ASSIGNATION  OF  POLICY 

I,  A.,  in  conBidemtion  of  the  sum  of  £  inatantly  paid  to  me  by 

B.,  of  which  sum  I  hereby  acknowledge  the  receipt,  have  sold  and  do  hereby 
astiign  to  the  said  6.,  and  his  eiecutora  and  aaaignees  whomsoever,  absolutely 
and  irredeemably,  the  policy  of  assurance  granted  by  the  X.  Insurance 
Company  in  my  favour  on  my  own  life  for  the  sum  of  £  ,  numbered 

,  and  dated   the  day  of  ,   on   which  there  ia  a 

premium  of  £  payable  on  the  day  of  in  each  year  ; 

Together  with  the  said  sum  contained  in  and  due  by  the  said  policy  of 
assurance,  and  all  bonus  additions  which  have  accrued  and  which  may  accrue 
thereon,  and  my  whole  right,  title,  and  interest,  present  and  future,  in  or  to 
the  said  policy  of  assurauoe,  and  in  or  to  any  claim,  bonus,  advantage,  or 
benefit  which  has  arisen  or  which  may  arise  thereby  in  any  manner  of  way : 
Which  policy  of  assurance  and  the  foregoing  conveyance  thereof  I  warrant 
absolutely  > ;  And  in  case  I  shall  act  so  as  to  render  necessary  any  payments 
or  contributions  in  addition  to  the  foresaid  ordinary  premiums  in  order  to  keep 
the  said  policy  of  assurance  in  force,  I  bind  myself  and  my  heirs,  executors, 
and  representatives  whomsoever,  all  jointly  and  severally,  to  make  timely 
payment  thereof  in  such  way  and  manner  as  shall  he  necessary  for  keeping  the 
said  policy  of  assurance  in  foroe,  and  forthwith  to  deliver  discharges  thereof 
to  the  said  B.  or  big  foresaids  ;  And  in  the  event  of  the  said  B.  or  bis  forescuds 
paying  the  same  or  any  of  them,  I  bind  myself  and  my  foresaids,  all  jointly 
and  severally,  forthwith  to  repay  the  same  with  interest  at  five  ^ler  ceni.  per 
annum  from  the  respective  dates  of  disbursement  till  repaid.* — In  witness 
whereof. 

1  As  to  warrandice,  see  p.  695. 

^  As  to  this  obligation  for  extra  premiums,  see  p.  694. 

ASSIGNATION  OF  POLICY  SUBJECT  TO  DEBT  DUE  TO 
THE  INSURANCE  COMPANY 

I,  A.,  considering  that  I  hold  the  policy  of  assurance  hereinafter  assigned, 
and  that  the  same  is  subject  to  a  debt  of  £1000  borrowed  by  me  from  the 
insurance  company,  on  which  interest  is  due  from  [innert  date] :  Further 
considering  that  I  have  agreed  to  sell  the  said  policy  to  B-  at  the  price  of  £200,* 
and  on  the  condition  that  in  addition  he  shall  take  over  and  relieve  me  of  the 
said  debt  of  £1000,  and  of  the  interest  thereof  after  [insert  date,  or  from  the 
date  of  delivery  of  these  presents] :  And  now  seeing  that  the  said  B.  has 
instantly  paid  to  me  the  said  sum  of  £200,  of  which  sum  I  hereby  acknowledge 
the  receipt :  Therefore  I  do  hereby  assign  [take  tn  detcription  of  jiolicy,  etc, 
ae  in  lagt/orm] :  Which  policy  and  the  foregoing  conveyance  thereof  I  warrant 
absolutely,  excepting  only  the  said  debt  of  £1000,  and  the  interest  thereof 
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from  and  after  the  said  [ineert  eecond  dale  above  men/tOTwd],  to  which  date  I 
have  paid  or  allowed  for  the  interent  at  or  prior  to  the  delivery  of  these 
preseDt«:  Declaring  that  the  said  B.  shall  he  bound,  as  by  acceptaace  [or 
signature  'J  hereof  he  binds  himself,  and  his  heirs,  ezeoutors,  and  represeDtatives 
whomsoever,  all  joiotty  and  severally,  to  relieve  me  and  my  sucoeesora  of  the 
said  debt  of  £1000,  and  the  interest  thereof  from  and  after  the  said  [intert 
last  mentioned  date,  and  continue  a»  in  preceding  fonn]. 

1  The  stamp  b  £1.     See  p.  695. 

*  The  seller  may  prefer  that  the  purchaser  sign  the  deed. 

BOND  AND  ASSIGNATION  IN  SECURITY  OVEE  A  POUCY 
I,,  A.,  grant  me  to  have  instantly  borrowed  and  received  from  B.  the  sum 
of  £  ,  which  sum  I  bind  myself,  and  my  heirs,  executors,  adminis- 

tratora,  and  representatives  whomsoever,  all  jointly  and  severally,  without  the 
necessity  of  discussing  them  in  their  order,  to  repay  to  the  said  B.  or  his 
executors  or  assignees  whomsoever  at  the  term  of  next,  19     , 

within  the  head  office  of  [fianA^]  in  [place],  with  a  fifth  part  more  of 
liquidate  penalty  in  case  of  failure,  and  the  interest  of  the  said  principal  sum 
at  the  rate  of  per  amltim  per  awnuffi  from  the  date  hereof  to  the  said  term  of 
payment,  and  half-yearly,  termly,  and  proportionally  thereafter  during  the 
not-payment  of  the  said  principal  sum,  and  that  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first  term's  pay- 
ment of  the  said  interest  at  the  term  of  next  for  the  interest  due 
preceding  that  date,  and  the  next  term's  payment  thereof  at 
following,  and  so  forth  half-yearly,  termly,  and  proportionally  thereafter 
during  the  oot-payment  of  the  said  principal  sum,  with  a  fifth  part  more  of 
the  interest  due  at  each  term  of  liquidate  penalty  in  case  of  f^lure  in  the 
punctual  payment  thereof : 

Abbionation  op  Pouct 
And  in  security  of  the  obligations  hereinbefore  and  hereinafter  undertaken, 
I  assign  to  the  said  B.  and  his  foresaids,  but  redeemably  as  after  mentioned, 
yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof,  the  policy  of 
assurance  granted  by  the  X.  Assurance  Company  in  my  favour  on  my  own  life 
for  the  sum  of  £  ,  numbered  ,  and  dated  ,  on 

which  there  is  a  premium  of  £  payable  on  in  each 

year;  together  with  the  said  sum  contained  in  the  said  policy  of  aaeurance, 
and  all  bonus  additions  and  all  other  sums  which  have  accrued  and  which  may 
accrue  thereon  ;  and  my  whole  right,  title,  and  interest,  present  and  future 
in  or  U>  the  said  policy  of  assurance,  and  in  or  to  any  claims,  bonuses,  advan- 
tages, or  benefits  which  have  arisen  or  which  may  arise  thereby  in  any  manaer 
of  way  :  With  full  power  to  the  said  B-  and  his  foresaids  in  their  sole  discre- 
tion, without  the  consent  of  me  or  my  foresaids,  and  before  as  well  as  after 
default,  to  do  everything  in  relation  to  the  said  policy  of  assurance  and  any 
policy  or  policies  which  may  be  substituted  therefor,  or  for  recovery  of  the 
sums  therein  contained  and  proceeds  thereof,  which  I  could  have  done  before 
granting  these  presents,  or  which  I  and  my  foreauds  can  or  may  come  to  have 
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right  to  do ;  and  partictilarlj,  but  without  prejudice  to  the  said  generality, 
with  power  to  the  said  B.  and  his  foresaids  to  recover  the  sums  contained  in 
the  said  original  and  substituted  policies  of  assurance  and  proceeds  thereof, 
and  to  give  valid  and  effectual  discharges  therefor ;  and  also  with  power  from 
time  to  time  to  exercise  all  options  which  are  or  may  become  available  under 
the  said  original  and  substituted  policies  of  asBurance,  and  to  carry  out  the 
same,  and  to  recover  all  sums  payable  in  respect  thereof,  and  to  give  valid 
and  effectual  discharges  therefor ;  and  also  with  power  from  time  to  time  to 
make  total  or  partial  surrenders  of  bonus  additions,  accrued  or  to  accrue,  or 
both,  and  that  in  exchange  for  cash  payments,  which  the  said  K  and  his  fore- 
saids shall  have  power  to  receive  and  discharge,  or  in  payment  of  premiums, 
or  towards  reduction  of  premiums,  permanent  or  temporaiy,  or  in  extinction 
of  premiums,  or  otherwise  ;  and  generally  with  power  from  time  to  time  to 
arrange  for  and  carry  out  such  changes  as  they  may  think  proper  in  the  terms 
of  the  said  original  and  substituted  policies  of  assurance,  and  in  the  amount 
payable  thereunder,  and  in  the  nature  and  conditions  of  the  assurance  itself, 
and  in  the  amount  of  premium  payable  therefor : 

Obliqation  por  Maintenance  of  Polict 
And  I  bind  myself  and  my  foresaids,  all  jointly  and  severally  as  aforesaid, 
to  fulfil  all  the  conditions  necessary  for  the  upkeep  of  the  said  original  and 
substituted  policies  of  assurance,  and  to  keep  the  said  original  and  substituted 
policies  in  force,  and  for  that  purpose  inter  alia  to  make  payment  to  the 
respective  assurance  offices  in  each  year  of  the  premiums  and  extra  or  increased 
premiums  which  may  become  payable  in  respect  thereof,  and  that  so  long  as 
the  sums  due  or  to  become  due  under  these  presents  or  any  part  thereof  shall 
remain  unpaid,  and  to  exhibit  dischargee  thereof  to  the  said  B.  and  his  fore- 
saids fourteen  days  at  least  before  the  last  day  of  grace  for  payment  of  each 
such  premium  ;  and  in  case  the  said  original  or  substituted  policies  of  assur- 
ance or  any  of  them  shall,  from  any  cause,  become  void  or  expire,  then  I  bind 
myself  and  my  foresaids,  all  jointly  and  severally  as  aforesaid,  to  renew  the 
same  and  to  pay  all  fines  and  make  all  other  payments  necessary  for  that  pur- 
pose, or  to  effect  in  name  of  the  said  B.  or  his  foresaids,  and  deliver  to  them,  a 
new  policy  or  new  policies  of  assurance  upon  my  life  in  place  thereof,  with  an 
assurance  office  approved  of  by  the  said  B.  or  his  foresaids,  and  that  for  such 
sum  or  sums,  payable  in  such  event,  and  on  such  terms  and  conditions,  as  may 
be  required  by  the  said  B.  or  his  foresaids ;  And  should  the  said  B.  or  his 
foresaids  at  any  time  advance  the  premiums  or  extra  or  increased  premiums 
necessary  for  the  upkeep  of  the  said  original  and  substituted  policies  of 
assurance  or  any  of  them,  or  be  at  the  cost  of  renewing  any  of  the  said  original 
or  substituted  policies,  and  paying  fines  or  making  other  payments  necessaty 
for  these  purposes,  or  of  effecting  a  new  policy  or  new  policies  on  my  life,  all 
of  which  they  are  hereby,  in  their  sole  discretion,  empowered  but  shall  not  be 
bound  to  do,  I  hereby  biud  myself  and  my  foresaids,  all  jointly  and  severally 
as  aforesaid,  to  repay  on  demand  all  sums  so  disbursed,  with  a  fifth  part  more 
of  liquidate  penalty  in  case  of  failure  in  punctual  repayment,  and  with  interest 
thereon  respectively  at  the  rate  of  £  per  centum  per  annum  from  the 

date  of  advance  till  repayment :  Declaring,  as  I  hereby  agree,  that  the  amount 
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due  at  auy  time  sli&ll  be  Buffioientl;  and  oonolusively  ascertained  and  con- 
stituted by  a  certificate  under  the  hand  of  the  said  B.  or  his  foresaids,  and 
that  no  suspension  of  a  charge  or  threatened  charge  for  payment  of  any  sum 
■o  ascertained  shall  be  applied  for  or  pass  except  on  consignation  only  : 

PoirxK  or  Sale 
And  it  is  hereby  provided  and  declared  that  in  the  event  of  ^ure  in  pay- 
ment of  the  principal  sum,  penalties,  interest,  advances  hereby  authorised,  and 
interest  thereon,  all  as  before  provided,  and  expenses  as  after  mentioned,  or  any 
of  them,  or  any  part  thereof,  nithio  three  months  after  a  written  demand  of 
payment  addressed  to  me  or  any  of  my  foresaids,  at  my  present  of  at  my  or 
their  last  known  address,  by  or  on  behalf  of  the  said  B.  or  his  foreeaida, 
and  posted  in  ordinary  course  (a  certificate  signed  by  any  person  on  behalf 
of  the  said  B.  or  his  foresaids,  or  in  the  employment  of  their  agent,  being 
sufficient  evidence  of  such  demand  and  postage,  and  the  validity  of  such 
demand  and  of  any  sale  following  thereon  being  nowise  affected  by  the 
pupUlarity,  minority,  or  legal  incapacity  of  the  person  to  whom  such  demand 
may  be  addressed),  then  and  in  that  case  it  shall  be  lawful  to  and  in  the  power 
and  option  of  the  said  B.  and  his  foresaids,  at  any  time  after  the  expiiation  of 
the  Bud  period  of  three  months,  and  without  any  other  intimation  or  pro- 
cedure, to  sell  the  said  original  and  subatituted  policies  of  assurance,  and  that 
either  by  publio  roup  or  private  bargain,  and  with  or  without  advertisement, 
and  I  hereby  grant  power  of  sale  accordingly :  Declaring  that  the  foresaid 
power  of  sale  may  be  exercised  by  way  of  surrender  to  the  respective  assurance 
offices:  Declaring  further  that  all  parties  shall  be  fully  exonered  by  the 
discharge  of  the  said  B.  or  his  foresaids,  and  that  the  purchaser  or  purchasers 
shall  acquire  an  absolute  and  irredeemable  right  and  title  to  the  said  original 
and  substituted  policies  of  assurance  by  the  assignation  or  other  deed  of  the 
BEud  B.  or  his  foresaids,  all  without  the  consent  of  me  or  my  foresaids,  and 
that  no  purchaser  or  other  party  shall  be  bound  to  inquire  whether  any 
money  remains  due  under  these  presents,  or  into  the  legality  or  regularity  of 
the  proceedings  or  sale,  or  be  affected  by  notice  of  the  illegality  or  insularity 
thereof,  or  be  bound  to  see  to  the  application  of  the  price,  I  only  reserving 
right  to  the  obligation  for  an  accouatfng  for  the  price,  in  which  accounting 
and  otherwise  the  sud  B.  and  his  foresaids  shall  be  liable  for  their  actual 
intromisdons  only,  and  nowise  for  omissions,  nor  shall  they  be  bound  to  take 
proceedings  at  law  or  to  do  diligence  further  or  otherwise  than  as  they  think 
fit. 

Wabrakdioe:  Redehftion  ;  Expenses:  Rboistbation 

Which  policy  of  assurance  and  the  foregoing  conveyance  thereof  I  warrant 
absolutely  :  And  I  reserve  power  of  redemption  at  any  term  of  Whitaunday  or 
Martinmas,  on  three  months'  notice  in  writing,  and  that  by  payment  or  oon- 
signation  in  the  sud  [Mnft]  in  [place]  of  the  said  principal  sum,  penalties  if 
incurred,  interest,  advances,  interest  thereon,  and  expenses :  And  I  bind  myself 
and  my  foresaids,  all  jointly  and  severally  as  aforesaid,  for  the  expenses  which 
may  be  incurred  by  the  said  B.  and  his  foresaids  in  enforcing  or  endeavour- 
ing to  enforce  the  obligations  hereby  undertaken,  or  in  exercite  of  the  poweis 
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hereby  conferred,  or  otherwise  in  conBequence  hereof  or  in  rektion  hereto  or  to 
the  premises  in  any  way,  as  the  same  shall  be  ascertained  by  the  writ  of  the 
agents  of  the  said  B.  or  his  foresaids,  and  for  the  expenses  of  assigning  and 
discharging  this  seourity :  And  I  consent  to  registration  hereof  for  preservation 
and  execution. — In  witness  whereof. 

BOND  AND  ASSIGNATION  IN  SECURITY  OVER 
POLICY  FOR  FURIHER  ADVANCE 

[As  on  p.  700,  to  end  of  AtHgnalion,  but  not  including  poieerg.] 
To  Maintain  Policy 

And  I  bind  myself  and  my  foresaids  to  keep  up  the  said  policy,  and  any 
policies  to  be  substituted  therefor,  and  to  pay  premiums,  and  extra  or  in- 
creased premiums,  fines,  and  other  payments  for  that  purpose,  or  for  reviving 
or  renewing  any  of  the  said  policies,  or  effecting  new  policies,  and  to  repfly  on 
demand  to  the  scud  B.  and  his  foresaids  all  sums  which  they  may  advance  for 
any  of  those  purposes,  with  interest  at  the  rate  of  per  cent,  per 

annum  from  the  respective  dates  of  disbursement  till  repaid,  all  as  these 
obligations  are  more  fully  contained  in  the  previous  bond  and  assignation  in 
security  for  the  sum  of  £  granted  by  me  in  favour  of  the  said  B., 

dated  ,  which  is  hereinaftor  called  "the  first  bond,"  and  which  is 

here  spsoially  referred  to  and  held  as  repeated  breviiatii  cauea; 

Cbkditor's  Powkkb 
And  I  grant  to  and  confer  on  the  said  B.  and  his  foresaids  all  the  powers, 
including  power  of  sale  by  public  roup  and  private  bargain,  and  all  the  options, 
discretions,  and  immunities  which  are  conferred  in  the  first  bond,  and  that 
all  in  the  terms  and  with  the  clauses  for  the  protection  of  the  said  B.  and  bis 
foresaids,  and  of  purchasers  and  others,  all  as  contained  in  the  first  bond : 

Warramdicb  :  Rxdxuption  :  Expenses  :  Rbqibtration 
And  I  grant  absolute  warrandice,  except!)^  only  the  first  bond :  And  I 
reserve  power  of  redemption  at  any  term  of  Whitsunday  or  Martinmas  on 
three  months'  notice  in  writing,  and  that  by  payment  or  consignation  in 
[6anib]  of  the  said  principal  sum  of  £  ,  penalties  if  incurred,  interest, 
advances,  interest  thereon,  and  expenses,  but  declaring  that  the  said  B.  and 
his  foresaids  shall  not  be  compellable  to  accept  repayment  of  the  sums  due  and 
to  become  due  under  the  first  bond  until  the  sums  due  and  to  become  due 
under  these  presents  are  first  repaid  [Expenses  om  above] :  And  I  consent  to 
registration  hereof  for  preservation  and  execution. — In  witness  whereof. 

ASSIGNATION  BY  A  CATHOLIC  CREDITOR  TO  A 

POSTPONE^  CREDITOR 

The   case  supposed   is   this:  A,  holds  s  bond  for  £1000  over  two 

policies,  viz.,  (1)  by  the  X.  Company  on  C.'b  life,  and  (2)  by  the  Y. 

Company  on  D.'s  life,    B,  holds  a  bond  for  £100  over  C.'a  policy  only, 

and  has  also  made  advances  for  interest  on  A.'b  loan  and  premiums  on 
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both  policies.  On  C.'s  death  his  policy  pays  (a)  expenses  of  realisation ; 
(b)  A-'s  £1000  and  interest  thereon  so  far  as  not  advanced  by  B.,  and  (c) 
leaves  a  balance  of  £100  which  is  paid  to  B.  on  account  of  his  claims. 
Here  B.  is  entitled  to  an  assignation  of  the  security  over  D.'s  policy  on 
two  grounds,  viz.  (1)  because,  so  far,  his  claim  consists  of  advances  of 
Bums  expressly  secured  over  D.'s  policy  under  A. 'a  bond,  and  (2)  quoad 
vltra,  because  of  the  relation  of  catholic  and  secondary  securities. 

B.'s  position  will  to  a  considerable  extent  depend  on  the  clauses  in 
A.'s  bond  as  to  interest  on  interest  and  on  premiums.  For  this  reason 
the  better  course,  if  available,  will  be  to  obtain  a  bond  of  corroboration 
for  the  accumidated  amount  of  B.'s  claims,  and  with  satisfactory  provi- 
sion tor  interest  in  the  future,  and,  of  course,  with  a  new  assignation  in 
security  of  D.'s  policy  concurred  in  by  A,  If  this  cannot  be  obtained, 
it  may  be  possible  to  improve  D.'s  position  by  a  charge  and  r^istra- 
tion  under  sec.  5  of  the  Personal  Diligence  Act,  and  subsequent  arrest- 
ment if  in  proper  terms. 

I,  A,  conBideriag  that  I  hold  a  bond  and  as^gnation  in  security  for  £1000 
granted  by  G.  in  my  favour  dated  ,  whereby  aecurity  was  cooBtttuted 

over  the  following  two  polioies  of  life  assurance,  viz.,  (first)  policy  iot  £. 
granted  by  the  X.  Assurance  Company  in  favour  of  the  said  C.  on  his  own  life. 
No.        and  dated  ;  and  (second)  policy  for  £        granted  by  the  T. 

Assurance  Companj  in  favour  of  D.  on  bis  own  life,  No.        and  dated  , 

to  which  the  said  G.  had  acquired  right :  Further  considering  that  the  said 
C.  granted  a  bond  and  assignation  in  security  in  favour  of  B,  for  the  sum  of 
£100,  dated  ,  on  which  interest  to  the  amount  of  £60  is  due  as  at  the 

\dale\  making  the  Bum  of  principal  and  interest  together  £150:  Further 
coneidering  that  in  addition  the  stiid  B.  advanced  the  interest  and  premiumB 
due  and  secured  under  my  bond  to  the  eilent  of  £250,  which,  with  interest 
thereon,  nmounts  as  at  the  said  [date]  to  £350,  the  cumalo  amount  of  the 
claims  of  the  said  B.  in  respect  of  his  said  bond  and  advances  being  thus  aa  at 
the  said  \date\  £500,  but  declaring  that  these  figures  are  inserted  here  as 
represented  to  me  by  the  said  B.,  and  I  incur  no  respon^bility  in  respect 
thereof :  Further  considering  that  the  said  C.  died  on  or  about  ,  and 

the  said  policy  on  his  life  was  accordingly  realiseci,  the  amount  received  there- 
under being  £  ,  nhich,  after  paying  the  expenses  of  realisation  and  the 
debt  due  to  me,  left  a  balance  of  £100,  which  has  been  paid  to  the  said  B.  on 
account  of  his  claims,  which,  aft«r  allowing  for  interest,  leaves  due  to  bim  the 
sum  of  £410,  with  interest  thereon  from  the  day  of  :  And  now 

seeing  that  the  said  B  claims  an  assignation  from  me  of  the  saM  bond  and 
assignation  in  security  in  my  favour  gttoo'l  the  personal  obligations  and  the 
security  over  the  policy  on  the  life  of  the  said  D.  to  be  held  in  further 
security  as  aftermentioned,  and  that  both  in  respect  of  the  relation  of 
catholic  and  secondary  creditors,  and  also  in  respect  that  the  debt  due  to  him 
is,  aa  aforesaid,  partly  made  up  of  advances  secured  under  the  said  bond  and 
assignation  in  security  in  my  favotir ;  and  that  under  these  circumstances  it 
is  reasonable  that  such  assignation  should  be  granted :  Therefore  I  do  herel^ 
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assign  to  the  said  B.  and  his  executors  and  aseigneea  whomsoever,  the  said 
bond  and  assignation  in  security  granted  by  the  said  C  in  my  favour  and 
all  obligations  therein  contained,  iooludiog,  without  prejudice  to  the  said 
generality,  the  arrears  advanced  by  the  said  B.  as  aforesaid  and  all  interest 
thereon,  and  also  (to  the  effect  of  aasigning  the  security  over  the  same  con- 
stituted by  the  said  bond  and  assignation  in  my  favour)  the  said  policy  of 
assurance  on  the  life  of  the  said  D.  with  the  Y.  Insurance  Company  for  the 
sum  of  £  ,  No,        and  dated  ,  on  which  there  is  a  premium  of 

£  payable  on  the  day  of  in  each  year,  together  with  the  said 

sum  oontained  in  the  said  policy  of  assurance  and  all  bonus  additions  and 
all  other  sums  which  have  accrued  and  which  may  accrue  thereon,  with  the 
full  benefit  of  all  the  powers  and  other  clauses  contained  in  the  said  bond 
and  asmgnation  in  security;  But  the  foregoing  assignation  is  granted  and 
■hall  be  held  only  in  security  of  the  said  sum  of  £410  and  of  all  future 
premiums,  with  intorest  accrued  and  to  accrue  thereon  at  such  rates  and  on 
■uoh  footing  of  computation  as  may  be  legally  exigible  under  the  terms  of  the 
said  deeds  or  otherwise :  And  I  grant  warrundice  from  my  own  facts  and  deeds 
only, — In  witness  whereof. 

A  atato  of  the  accounting  may  he  annexed  ;  but  in  any  case  state*  will  be 
prepared  and  preserved  with  the  papers. 

AGREEMENT  WHEN  A  POLICY  IS  SOLD  SUBJECT  TO 
A  EIGHT  OF  RE-PURCHASE  1 

MlNHTB  OP  AOREBMENT  between  A.  (hereinafter  called  "  the  first  party  ") 
and  B.  (hereinafter  called  "  the  seeond  party  "}. 

Whereas  the  first  party  has  purchased  and  is  absolute  owner  of  the  follow- 
ing  policy  of  assurance  (hereinafter  referred  to  as  "the  policy"),  namely 
policy  of  assurance  granted  by  the  X.  Insurance  Company  in  favour  of  C.  on 
hia  own  life  for  the  sum  of  £  ,  numbered  and  dated 

And  whereas  the  purchase  was  made  on  the  footing  of  these  presents  being 
entered  into  subject  as  is  hereinafter  mentioned :  Therefore  the  parties  agree 
as  follows  :— 

If  on  or  tiefore  [date]  (time  being  of  the  essence  of  this  agreement), 
the  second  party  or  his  executors  shall  malte  actual  payment  in  cash  to  the 
first  party  or  his  executors  of  a  price  amounting  to  the  a^pregate  of  the 
following  sums  and  it«mB,  namely : 

1.  The  sum  of  £  ,  being  the  price  paid  by  the  first  party ; 

2.  All  premiums  and  extra  premiums,  if  any,  which  the  first  party  has 
paid  or  may  pay  ; 

3.  All  expenses  incurred  and  to  be  incurred  by  the  first  pirty  or  hia  fore- 
saids in  connection  with  the  first  party's  purchase,  or  otherwise  in  any  manner 
of  way  in  counection  with  the  policy  ; 

4.  Compound  prt^ressive  interest  at  the  rate  of  per  cent,  per  antmm  on 
all  the  sums  and  items  included  in  the  three  preceding  beads  of  these  presents, 

1  bankruptcy  or  a  liqnidstor.       J^i/tU  r. 
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Calculated  firom  the  respective  dates  of  paymeDt^  and  accumulated  with  half- 
jrearly  rests  on  the  80th  day  of  June  and  Slst  day  of  December  in  each  year, 
the  first  half-yearly  rest  being  made  on  the  fiist  of  those  dates  after  the  last 
date  of  these  presents,  and  tlie  aocumulation  being  brought  down  for  any 
broken  period  at  the  end  to  the  date  of  payment : 

Then  and  in  that  case,  but  not  otherwise  (time  being  as  aforesaid  of  the 
essence  of  this  agreement),  the  first  party  or  his  executors  will  sell  the 
policy  to  the  second  party  or  his  eiecutors,  provided  that  the  policy  shall  net 
previously  have  been  allowed  to  lapse,  there  being  no  obligation  on  the  first 
party  to  keep  it  in  force.  The  first  party  or  his  executors  will  grant  warran- 
dice from  fact  and  deed  only.  The  second  party  or  his  executors  will  pay  the 
whole  expenses  of  such  sale  and  of  the  assignation  following  thereon,  iDolndiDg 
those  to  be  incurred  by  the  first  party  or  his  executors. — In  witness  whereof. 


AGREEMENT  OF  THE  NATURE  OF  BACK-LETTEE  QUALIFYING 
EX  FACIE  ABSOLUTE  ASSIGNATION 

With  reference  to  the  ex  fad*  absolute  assignation  granted  by  the  said 
B  in  favour  of  the  said  A,  of  even  date  with  his  signature  hereto,  of  the 
policy  of  assurance  on  hia  life  with  the  X.  Insurance  Company,  No.  , 

for  £  ,  it  IB  hereby  agreed  as  follows : — 

Fint.  Notwithstanding  the  exfttcU  absolute  terms  of  the  said  asaignataon, 
the  said  A.  hereby  admits  and  declares  that  the  said  policy  is  and  shall  be  held 
by  him  and  his  executors  in  security  of  payment  of  all  sums  advanced  and  to 
be  advanced  by  the  said  A  or  his  foresaids  to  the  said  B.  or  on  his  aoconnt, 
and  all  aooonnts  incurred  and  to  be  incurred  by  the  said  B.  to  the  said  A., 
and  of  payment  of  and  relief  from  all  obligations  undertaken  or  that  may  be 
undertaken  by  the  said  A.  od  behalf  of  the  said  B.,  and  of  and  from  all 
premiums  and  additional  premiums  on  the  said  policy,  and  all  expenses  which 
may  be  incurred  by  the  said  A  in  or  about  the  premises,  with  intereet 
at  per  eent.  per  annum  from  the  respective  dates  of  disbuiseroent  till 

repud;  and  further  and  generally,  in  security  of  all  claims,  [vesent  and 
future,  of  whatever  nature,  at  the  instance  of  the  said  A.  or  his  foresaids 
ag^nst  the  said  B.  The  said  security  shall  be  a  continuing  and  covering 
security,  but  only  to  the  amount  of  £  of  principal,  with  penalty  and 

interest  as  aforesaid.* 

Seamd,  The  said  A  and  his  foresaids  shall  be  entitled  to  surrender  the 
said  policy  and  all  bonus  additions,  if  any,  together  or  separately,  and  to  apply 
the  bonuses  to  reduction  of  premiums,  and  to  sell  the  policy  and  bonuses,  if 
any,  either  by  public  roup  or  private  bargain,  without  any  notice  to  the  said  B 
and  without  any  demand  of  payment,  and  with  or  without  advertisement,  and 
al  such  price  as  the  said  A.  or  hia  foresaids  shall  in  their  uncontrolled  disoretim 
think  fit. 

Third.  The  said  B.  binds  himself  to  pay  all  premiums  and  additional 
premiums  necessary  for  the  upkeep  of  the  said  policy,  and  to  produce  receipts 
therefor  to  the  said  A  or  his  foresaids  fourteen  days  at  least  before  the  last 
day  of  grace ;  and,  on  the  other  hand,  there  shall  be  no  duty  on  the  said  A.  or 
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bis  ftn^esaids  (though  they  ehall  be  entitled)  to  pay  any  premium. — In  witness 
whereof. 

I  The  object  of  this  is  to  permit  of  adjudication  of  the  assignation,  and 
also,  it  may  be,  to  save  stamp  duty. 

NOTICES  TO  THE  INSURANCE  COMPANY 

1.  Salb 

Unto  the  X.  Insurance  Company,  at  their  head  olGoe  in  Edinburgh. 
Notice  is  hereby  given  that  by  assignation  dated  A.  assigned  to 

B.  the  policy  of  assurance  granted  by  the  X.  Insurance  Company  in  favour 
of  the  said  A.  on  hia  own  life  for  the  sum  of  £  ,  numbered 

and  dated  ,  with  all  bonus  additiAns  which  had  accrued  and  which 

might  accrue  thereon,  and  the  whole  benefits  thereof,  and  that  absolutely. 
Dated  at  30  Hill  Street,  Edinburgh,  the  day  of 

Y.  &  Z.,  W.S., 
Sotidton  of  ike  said  B. 

Non. — It  is  requested  that  future  premium  notices,  etc.,  may  be  sent  to 
[^ate  Ttame  and  address]. 

2.  Loan 

Unto  the  X.  Insurance  Company,  at  their  head  office  in  Edinburgh. 
Notice  is  hcr«by  given  that  by  bond  and  assignation  in  security  dated 
A.  assigned  to  6.  the  policy  of  assurance  granted  by  the  X. 
Insurance  Co.  in  favour  of  the  said  A.  on  his  own  life  for  the  sum  of  £ 
numbered  and  dated  ,  with  all  bonus  additions  which  had 

accrued  and  which  might  accrue  thereon,  and  the  whole  benefits  thereof,  and 
that  in  security. 

Dated  at  30  Hill  Street,  Edinburgh,  the  day  of 

Y.  &  Z.,  W^., 
SalicitOTB  of  the  taid  B. 
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succession  and  servicbs 

Tabli  of  Suocbssion 

AssuMiKU  there  ia  lio  destination  in  the  title,  the  following  shews 
the  descent  of  heritable  property  ab  tjUestato : — 

1.  Sons  in  their  order  of  seniority  and  their  issue  respectively  in 
the  same  order  as  is  now  explained  with  reference  to  the  ancestor,  i.e. 
(a)  males  excluding  females,  (&)  the  elder  male  excluding  the  younger, 
(c)  females  taking  pro  indiviso. 

2.  Daughters  ;>n>  indivi»o  as  heirs-portioners,  each  daughter's  issue, 
if  any,  representing  their  mother  in  the  same  order  as  is  now  explained 
with  reference  to  the  ancestor.    (See  above.) 

3.  Brothers  of  the  ftill  blood,  beginning  with  the  immediate 
younger  brother  and  proceeding  to  the  youngest,  then  returning  to  the 
immediate  elder  brother  and  proceeding  to  the  eldest,  each  brother's 
issue,  if  any,  representing  their  father  in  the  same  order  as  above  ex- 
plained under  Nos.  1  and  2. 

4.  Slaters  of  the  fttll  blood  pro  indiviso,  each  sister's  issue,  if  any, 
representing  their  mother  in  the  order  above  explained  under  Noe.  1 
and  2. 

5.  Brothers  of  the  half  blood  consanguinean  (same  father),  and 
their  issue  in  the  same  manner  as  under  No.  3. 

6.  Sisters  of  the  half  blood  consangiunean  pro  irtdivi^,  and 
their  issue  as  under  No.  4. 

7.  Father. 

8.  Brothers  and  sisters  of  the  fother,  and  their  issue,  aa  under 
Nos.  3  to  6  inclusive. 

d.  Paternal  grandfather. 

10.  Brotliers  and  sisters  of  the  grandfather,  and  their  issue  as 
under  Nos.  3  to  6  inclusive. 

The  ordinary  modes  of  transferring  property,  in  feudal  title,  from 
the  dead  to  the  living  are  three  in  number : — 

1.  Writ  of  dare  constat  by  the  superior,  recorded. 
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2.  Estrscb  deci'ee  of  special  service,  recorded. 

3.  Extract  decree  of  general  eervice,  followed  by  notarial  instrament 
recorded. 

As  to  the  first  of  these,  see  p.  729.      It  is  enough  here  to  say 

(1)  that  they  are  limited  to  cases  where  the  deceased  was  infeft,  and 

(2)  tiiat  if  they  are  not  feudalised  during  the  lifetime  of  the  heir  in  whose 
favour  they  are  granted,  they  fall  altogether,  as  if  they  had  never  existed, 
and  cannot  be  referred  to  in  the  title  in  any  way  whatever. 

Dealing  with  special  and  general  services  with  i-elation  to  these  two 
points,  namely  (1)  their  availability  according  as  the  deceased  was  infeft 
or  not,  and  (2)  their  tranamissibility,  we  6nd  that  now  there  is  no  dis- 
tinction between  them  regarding  either  of  those  matters,  both  being 
available  indifferently  whether  the  deceased  was  infeft  or  not,  and  both 
being  fully  transmissible.  The  historical  develoionent  has  been  as 
follows : — 

Special  SERrici 

Deceased  In&ft  or  Uniufeft. — Originally  a  special  service  implied 
a  universal  general  service  in  the  same  character.  This  was  altered  in 
1847,  the  alteration  beii^  re-enacted  in  sec.  47  of  the  1868  Act,  which 
provides  that 

no  decree  of  special  service  .  .  .  shall  operate  or  be  held  as  equivaleut  to  or 
as  implying  a  general  servloe  to  the  deceased  in  the  same  cbaraoter  except  as 
to  the  particular  lands  therein  embraced. 

The  effect  of  this  exception  is  to  leave  a  special  service  still  equivalent 
to  a  general  service  in  the  same  lands.  So  that  it  is  strictly  accurate 
to  say  that  a  special  service  is  available  though  the  deceased  was  not 
infeft.  The  practical  bearing  of  this  is,  that  if  a  special  service  has 
been  expede  on  the  understanding  that  the  deceased  was  infeft,  and  it 
turns  out  subsequently  that  his  infeftment  was  invalid,  leaving  him 
with  a  good  enough  title  but  uninfeft,  then  the  special  service  in  favour 
of  his  heir  will  still  be  all  the  title  in  the  way'of  service  which  the  heir 
requires.  But  of  course  he  will  require  a  notaiial  instrument  proceeding 
on  the  deceased's  title  and  the  speciul  (implying  general)  service. 

TranBmissibility. — Until  1868  a  decree  of  special  service  was  not 
transmissible  to  either  heirs  or  assignees  of  the  heir  who  had  obtained 
it.  That  is  to  say,  if  the  heir  who  expede  the  service  did  not  take 
infeftment,  the  service  was  of  no  use  to  his  heir  or  assignee.  It  dropped 
out  of  the  title  altogether.  The  next  heir  would  pass  him  over  and 
serve  to  the  remoter  ancestor ;  and  an  assignee  would  have  no  title  at 
all  unlese  either  he  took  care  to  complete  the  heir's  title  in  the  latter's 
lifetime,  when  accretion  would  operate,  or  unless  the  heir  had  been 
three  years  in  possession.  But  by  sec  46  of  the  1868  Act  all  this  was 
altered,  and  it  was  provided  that 
every  decree  of  special  service  .  .  .  shall  to  all  inteuts  and  piirpoeos,  unless 
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and  until  reducod,  be  held  equivalent  to,  and  have  the  full  legal  operation 
and  effect  of,  a  diBpositioa  in  ordinary  form  of  the  lands  contained  in  such 
Mrvice,  granted  by  the  persoD  deceased,  being  last  foudall;  veet  and  seieed  in 
the  sud  lands,  to  and  in  favour  of  the  heir  so  served,  and  to  his  other  heirs 
and  succeaaora  entitled  to  succeed  under  the  destination  of  the  lands  contained 
in  the  deceased's  investiture  thereof. 

If  the  heir  who  expedes  the  service  does  not  take  infeftment,  his  heir 
or  assignee  may,  under  the  same  section,  use  the  extract  service  as  an 
unrecorded  conveyance.  That  ia  to  say,  the  second  heir  will  expede  a 
geneial  service  to  the  first  heir,  and  then  expede  a  notarial  iDstnunent 
on  the  two  services ;  while  if  it  is  the  case  of  an  assignee  of  the  first 
heir,  he  may  expede  a  notarial  instrument  on  the  special  service  and 
his  own  assignation. 

GrBNKRAL  SeKVICI 

Deceased  IiiMt  or  Uninfeft. — Until  1874  general  service  was 
limited  to  cases  where  the  deceased  was  not  infeft  But  by  sec.  31 
of  the  1874  Act  this  was  altered,  and  a  general  service,  followed  by 
notarial  instrument  proceeding  on  the  deceased's  infeftment  and  the 
general  service,  was  declared  to  be  a  competent  mode  of  making  up 
titl&  But  to  this  end  it  is  necessary  that  the  heir  shall  have 
survived  Ist  October  1874. 

Transmisaibility. — When  the  deceased  was  not  infeft  a  general 
service  of  itself  alone  always  was  a  title,  even  though  it  should  not  be 
followed  out  to  infeftment.  It  vested  the  r%ht,  and  the  next  heir 
could  not  obtain  a  title  by  serving  ^ain  to  the  same  ancestor. 

In  what  Chakaotbr? 

The  following  enactments  are  in  point: — 

1868  Act,  B,  29 ' :  la  every  case  in  which  the  petitioner  clainut  to  be  served 
heir  of  provision,  or  of  tailzie  and  provision,  whether  in  general  or  special, 
the  deed  or  deeds  under  which  he  so  claims  shall  be  distinctly  specified. 

1874  Act,  B.  11 :  It  shall  be  no  objection  to  any  .  .  .  decree  of  service, 
whether  general  or  special  .  .  .  whether  obtaiued  before  or  after  the  com- 
mencement of  this  Act,  or  to  any  other  decree,  or  to  any  petition,  that  the 
character  in  which  an  heir  is  or  may  have  been  entitled  to  succeed  is 
erroneously  stated  therein,  provided  such  heir  was  in  truth  entitled  to 
succeed  as  heir  to  the  lands  specified  in  the  precept,  writ,  decree,  or  petition. 

Several  questions  may  be  raised  as  to  the  operation  of  this  latter 
section  and  the  relation  of  the  two  enactments. 

Qeneral  Service. — It  is  obvious  that  sec.  11  of  the  1874  Act  is 

ill-drawn,  for  it  expressly  refers  to  decrees  of  general  service  coupled 

with  the  condition  that  the  heir  is  truly  entitled  to  the  lands  specified 

in  the  decree,  the  fact  being  that  no  lands  are  specified  in  a  decree  <rf 

'  Subttantially  ra-aiiMtiiig  k  4  of  tha  Servic*  of  H«in  Act,  1S47, 
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general  seivice  ouly,  so  that  iu  that  caae  the  couditioii  can  never  be 
fulfilled.  Kotwithstanding  this,  it  is  thought  that  the  enactment  must 
extend  to  general  services  in  riitue  of  its  express  terms.  I'he  ijuestion 
will  arise  thus :  A.  dies  infeft  (or  uninfeft)  under  a  destination  to  him- 
self and  his  heirs  male.  B.,  bis  eldest  son,  ought  of  course  to  serve  aa 
heir  of  provision.  But  what  he  does  is,  to  serve  as  heir  of  line  in 
general  to  A.,  and  then  be  expedes  and  records  a  notarial  instrument. 
The  objection  is  taken  that  Che  title  is  bod,  and  that  sec.  11  of  the 
1874  Act  is  no  protection,  seeing  that  its  condition  is  not  fulfiUed, 
there  being  no  lands  specified  in  th«  decree.  It  is  submitted  that  the 
title  is  valid.  If  it  is  not,  then  the  section  can  never  apply  to  a 
decree  of  general  service  only,  and  it  expressly  bears  that  it  ^11  so 
apply.  Further,  the  heir  is  "in  truth  entitled  to  succeed,"  and  the 
lands  with  reference  to  which  that  may  be  predicated,  and  with 
reference  to  which  the  service  has  in  fact  been  expede,  are  "specified" 
in  the  nutaiial  instrument 

Heirs  of  Provision. — The  chief  mischief  which  the  11th  section 
of  the  1874  Act  was  designed  to  remedy  was,  defects  in  titles  owing 
to  the  expedii^  of  services  as  heir  of  line  when  they  ought  to  have 
been  as  heir  of  provision,  and  there  can  be  no  doubt  that  Chat  error 
is  corrected  by  the  enactment.  This  involves,  in  that  sense,  the  excus- 
ing of  a  failure  to  comply  with  sec.  29  of  the  1868  Act  above  quoted. 

But  it  does  not  follow  that  this  last  mentioned  section  is  alto- 
gether superseded.  If  a  petition  is  presented  for  service  as  heir  of 
provision,  "  the  deed  or  deeds  under  which  he  so  claims "  must  be 
specitied.  Without  the  specification  he  is  not  entitled  to  obtain  a 
decree. 

But  even  suppose  that  in  some  way  he  did  obtain  decree  as  heir 
of  provision  without  the  specification,  then  assuming  that  the  heir  is 
truly  an  heir  of  provision,  it  is  thought  to  be  clear  that  sec.  11  of 
the  1874  Act  would  be  no  protection;  for  in  that  case  the  character 
in  which  the  heir  is  entitled  to  succeed  has  not  been  erroneously 
stated.  Further,  the  specification  must  be  correct:  any  error  therein 
which  would  have  been  fatal  before  1874  will  have  the  same  eSect 
stilL 

But  take  the  reverse  cose,  namely,  a  service  as  heir  of  provision 
when  correctly  it  ought  to  have  been  aa  heir  of  line.  This  is  an 
improbable,  but  still  a  possible,  case.  It  is  expressly  within  sec.  11 
of  the  1874  Act  as  being  a  case  where  the  character  is  erroneously 
stated,  and  no  failure  to  comply,  or  defective  compliance,  with  sec.  29 
of  the  1868  Act  would  be  any  objection. 

Service  to  Wrong  Ancestor. — An  error  in  this  respect  is,  it  ia 
thought,  clearly  not  corrected  by  the  1874  Act 

Spedal  Service  instead  of  General,  or  vice  versa.— It  is  un- 
necessary to  consider  whether  this  would  have  been  covered  by  sec.  11 
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of  tlie  lti74  Act,  for  the  uiiBtake  cannot  uow  be  made,  general  and 
special  BerviceB  being  now  practically  interchangeable. 

Mandate 
Every  petition  for  service,  whether  special  or  general,  must  be 
signed  by  the  petitioner  or  a  mandatory  holding  his  special  authority.* 
The  mandate  need  not  be  a  special  deed  for  that  purpoBe   only;   a 
special  clause  in  a  general  power  of  attorney  will  be  sufBcient. 

CONTBNTS  OF  PkTITION 

1.  SPECIAL  SERVICE 

Every  petition  for  special  service  must  set  forth  > : 

1.  The  ancestor's  death  and  its  date.  The  place  at  which  it  occurred 
ought  also  to  be  mentioned,  as  it  f^ulates  the  periods  of  intimatioo, 
as  detailed  on  p.  7X6. 

2.  The  description  of  the  properly,  which  may  be  by  reference,  and, 
if  necessary,  a  reference  to  burdens. 

3.  The  ancestor's  infeftment. 

4.  The  petitioner's  propinquity,  and  if  he  is  an  heir  of  provision, 
the  deed  or  deeds  under  which  he  claims. 

2.   GENERAL  service' 

1.  The  ancestor's  deatli  and  its  date.  The  place  ought  also  to  be 
stated. 

2.  His  domicile,  or,  if  he  died  more  than  ten  years  before  the  date 
of  the  petition  and  the  petitioner  cannot  ascertain  his  domicile,  a 
statement  that  the  domicile  is  unknown. 

3.  The  petitioner's  propinquity,  and  if  he  is  an  heir  of  provision, 
the  deed  or  deeds  under  which  he  claims. 

With  reference  to  these  averments  : 

Date  of  Death. — Sched.  Q  (special  service)  enjoins  that  the 
month  and  year  shall  be  stated  "  at  full  Iengt)i,"  which  no  doubt 
means  ui  words  and  not  in  figures.  The  same  will  be  done  as  r^ards 
the  day  of  the  month.  And  the  same  rule  will  be  observed  in 
petitions  for  general  service,  thoi^h  Sched.  P.  does  not  say  so.  The 
date  of  death  may  not  be  accurately  known,  but  the  statutory  expres- 
sion is  "on  or  about."  If  it  is  a  case  of  presumed  death,  a  decree 
under  the  Presumption  of  Life  Limitation  (Scotland)  Act  will  have 
been  obtained,  and  the  averment  will  be  that  the  ancestor  "is 
presumed  to  have  died  on  or  about  the  day  of 

conform  to,"  specifjdng  the  decree  finding    the    presumed    date    of 
death. 

Description. — This  of   course   applies  to    special  services  only. 

■  1888  Act,  I.  Se. 
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Sched.  Q  expressly  authorises  deBcription  by  reference.  This  applies 
not  only  to  cases  where  the  ancestor's  infeftment  itself  contains  a 
description  by  reference,  but  also  to  cases  where  it  does  not.  At  the 
same  time,  the  ancestor's  infeftment  is  the  warrant  and  foundation  of 
the  petition,  and  nothing  new  or  extraneous  ehonld  be  introduced. 
That  is  to  say,  if  the  description  in  the  ancestor's  infeftment  is  to  he 
cut  down  in  the  service,  it  should  be  only  by  reference  to  that  infeft- 
ment itself,  and  not  to  some  outside  writ  In  like  manner  a  service  is 
not  an  occasion  for  bringing  the  description  up  to  date,  and  a  petition 
which  sought  to  do  so  would  probably  and  properly  be  refused  in  that 
form.  The  old  description  is  the  limit  of  the  ancestor's  title,  and  the 
Court  will  not  go  beyond  it.-  The  heir,  after  he  obtains  his  service, 
can  grant  a  new  disposition  in  his  own  favour,  setting  out  the  new  de- 
scription if  it  IB  considered  a  matter  of  importance  to  get  that  upon  the 
I'ocord.  Or  be  may  resort  to  a  general  (instead  of  a  special)  service, 
and  then  expede  a  notarial  instrument,  into  which  the  new  description 
might  he  introduced  by  way  of'  representation  to  the  notary  after 
the  insertion  of  the  old  description.  One  exception  to  this  rule  of 
not  introducing  new  matter  in  the  service  is  when  the  ancestor  has 
sold  part  of  the  property  after  acquiring  it  If  that  part  is  articulately 
described  in  the  iafeftment,  then  the  service  will  simply  be  limited 
to  the  other  part.  But  if  there  are  not  articulate  descriptions  of  the 
parts  in  the  infeftment,  then  the  partial  alienation  should  be  averred, 
and  the  prayer  correspondingly  limited.  The  excepted  part  should  be 
ftdly  described. 

"Hie  Ancestor's  Infeftment. — The  echeme  of  Sched.  Q  evidently 
is  that  there  shall  be  specified  all  the  writs  subsequent  to  the  infeft- 
ment previous  to  the  ancestor's  infeftment.  If  the  ancestor  was 
infeft  by  recording  a  disposition  granted  by  an  inteft  proprietor, 
then  of  course  that  disposition  is  the  only  writ  which  need,  or  can,  he 
specified.  But  if  in  that  case,  instead  of  recording  his  disposition,  he 
had  for  any  reason  expede  and  recorded  a  notarial  instrument  thereon, 
the  disposition  and  instrument  are  hoth  to  be  specified.  In  like 
if  the  ancestor's  infeftment  was  by  notarial  instrument  pro- 
on  a  decree  of  general  service,  botli  will  be  referred  to.  The 
writs  may  be  much  more  numerous,  but  all  will  be  specified.  Further, 
in  specifying  the  recorded  writ  constituting  or  completing  the  infeft- 
ment, the  schedule  prescribes  that  the  warrant  of  registration  shall  be 
referred  to,  at  least  if  it  is  a  direct  recorded  deed.  This  is  very  super- 
fluous, but  the  schedule  will  of  coarse  be  followed,  and  whatever  the 
'writ  may  be. 

The  Heir's  Propinquity. — This  will  be  stated  in  detail  The 
rule  of  practice  in  framing  the  petition  is  to  make  separate  and  dis- 
tinct averments,  disposing  of  all  those  parties  who,  if  existing,  would 
succeed  before  the  petitioner  according  to  the  rules  of  intestate  succes- 
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sion  in  heritage,  having  regard  of  course  to  the  special  destination,  it 
any.  When  this  is  done,  the  result  is  to  show  (1)  who  the  petitioner 
is,  and  (2)  that  there  is  no  one  nearer,  which  is  what  is  to  be  proved. 
In  disposing  of  prior  claimanta  it  will  of  courae  be  kept  in  view  thtt  it 
must  be  averred  that  they  left  no  issue,  if  (aa  will  be  the  common  case) 
their  issue  would  also  have  been  prior  to  the  petitioner.  A  difficulty 
cornea  in  here  in  the  caae  of  presumed  deaths  under  the  Presumption 
of  life  Limitation  Act.  Under  that  Act  the  Court  will  give  no 
Scdiog  as  to  failure  of  isBue  of  the  absent  person  who  is  held  to  be 
presumably  dead.  It  may  be  remarked  here  that  the  Act  gives  no 
machinery  within  itself  for  making  up  a  title.  A  decree  under  it  does 
not  render  a  service  unnecessary,  which  appears  to  be  a  defect  in  the 
Act 

Domicile. — This  applies  only  to  petitions  for  general  service  only.^ 
What  is  wanted  is  an  averment  as  to  the  county  within  which  the 
deceased  had  his  ordinary  or  principal  domicile  at  tiie  time  of  his 
death,  or  that  the  domicile  was  furth  of  Scotland.  If  "  it  is  doubtful 
in  what  county  the  deceased"  was  domiciled,  the  petition  proceeds  as 
if  the  domicile  bad  been  furth  of  Scotland.*  It  may  well  be  that  it  is 
doubtful  whether  the  deceased  was  or  was  not  domiciled  in  Scotland 
at  alL  In  that  case  he  was  either  domiciled  furth  of  Scotland  or  it  is 
doubtful  in  what  county  of  Scotland  he  was  domiciled,  and  the  same 
rule  will  hold. 

■JUEIBDICnON* 

Special  Service. — A  petition  for  special  service  may  be  presented 
to  the  Sheriff  of  Chancery,  or,  in  the  petitioner's  option,  to  the  sheriff 
of  the  county  in  which  the  property  is  situated.  If,  therefore,  the 
property  is  situated  in  two  counties,  or  if  the  petition  embraces 
properties  in  different  counties,  it  must  be  presented  to  the  Sheriff 
of  Chancery.  Separate  extracts  may  be  obtained  applicable  to  the 
different  properties  if  a  special  prayer  to  that  eOect  is  contained  in 
the  petition. 

GeUOTal  Service. — A  petition  for  general  service  may  be  presented 
to  the  sheriff  of  the  deceased's  domicile  at  the  date  of  his  death,  or,  in 
the  petitioner's  option,  to  the  Sheriff  of  Chancery.  If  the  domidle 
was  furth  of  Scotland,  or  is  unknown,  the  petition  must  be  to  the 
Sheriff  of  Chancery.    But  see  Combined  Services,  infra. 

CoMBiHiD  Services 
There  are  several  senses  in  which  this  term  may  be  understood : 
1.  Special  Service  in  two  or  more  Properties  under  different  titles. — 

This  is  quite  competent.    If  the  properties  are  in  different  counties, 

the  petition  must  be  to  the  Sheriff  of  Chancery.* 

>  laes  Aot,  1.  3&.  ■  Ibid.,  ■.  28. 
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2.  Service,  GcneraX  or  Special,  in  Different  C/iaracters. — ABSummg 
that  the  petition  is  for  apecial  serrice  in  different  properties,  it  does 
not  appear  to  be  any  objection  that  the  heir  takes  one  as  heir  of  line 
and  the  other  as  heir  of  provision.  The  prayer  would,  however, 
require  to  be  stated  articulately,  and  the  proof  would  be  a  little 
awkward.  On  the  whole,  in  this  case,  separate  petitions  will  be 
better.  There  is  no  objection  to  a  petition  for  general  service  in 
different  character& 

3.  Special  Service  in  one  Character  and  General  Service  in  another. — 
In  this  case  one  petition  is  apparently  incompetent. 

4.  Special  Service  and  General  Service  in  same  ClMractfr. — On  the 
other  hand,  it  is  specially  provided  that 

in  any  petition  for  special  serrice,  in  irhatever  character,  it  shall  be  competent 
to  the  petitioner  to  pray  for  general  service  tn  the  some  character  as  that  in 
which  special  service  is  sought,  and  decree  msy  be  pronounced  in  terms  of 
such  prayer  as  well  as  for  special  service ;  and  no  further  notice  or  publication 
of  the  petition  of  service  shall  in  such  ease  be  necessary  than  is  hereby  re- 
quired for  such  petition  of  apecial  service.* 

It  will  be  observed  that  this  applies  "in  whatever  character"  the 
special  service  is  sought,  and  this  is  fully  followed  out  in  the  statutory 
Bchedula  But  it  is  not  easy  to  see  the  benefit  of  the  section,  except 
only  in  the  case  of  service  as  heir  of  line.  In  that  case,  if  the 
deceased  was  infeft  in  one  property  and  not  infeft  in  another 
(and  without  any  special  destination  in  either  case),  a  petition 
may  be  presented  for  special  service  in  the  first  property,  with  a 
crave  tor  general  service  in  the  same  character,  ie.  heir  of  line ;  and 
on  decree  being  obtained,  the  extract  may  be  recorded  de  piano  in  order 
to  complete  the  title  to  the. first  property,  and  the  same  extract,  in 
respect  of  the  service  as  heir  in  general,  will  be  a  warrant  for  a  notarial 
instrument  as  regards  the  other  property.  But  if  the  special  service  is 
as  heir  of  provision  under  a  special  destination  to,  e.ff.,  heirs-male,  it  is 
difficult  to  see  what  use  can  be  made  of  a  general  service  in  the  same 
character,  i.e.  as  heir  of  provision.  As  r^ards  the  particular  property 
included  in  the  petition,  the  special  service  itself  implies  a  general 
service ;  and  as  regards  any  other  properties  falling  to  the  same  succeesor 
as  heir  of  provision,  whether  as  heir-male,  heir-female,  express  substitute, 
or  otherwise,  it  is  thought  to  be  clear  that  the  extract  would  not  be 
available  aa  a  warrant  for  a  notarial  instrument,  for  (1)  it  might  not 
at  all  show  that  the  heir  possessed  the  character  entitling  him  to 
succeed  under  the  destination  of  other  properties;  (2)  even  if  it  did, 
the  deed  or  deeds  under  which  he  claims  the  same  are  not  referred  to; 
and  (3)  assume  that  the  special  service  is  as  heir  of  tailzie  and  provision 
under  a  particular  entail,  a  general  service  as  heir  of  tailzie  and  pro- 
vision, without  reference  to  any  particular  entail  (which  is  a  case 

1  13SS  Aot,  s.  4S. 
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specially  referred  to  in  Sched.  Q),  would  be  useless  as  regards  other 
entailed  estates  for  want  of  reference  to  the  fetters. 

When  a  petition  is  presented  for  special  service  and  for  genenl 
service  in  the  same  character,  the  following  relaxations  from  the  rulefl 
applicable  to  general  services  only  come  into  play,  namely,  (1)  the 
petition  may  be  presented  to  the  sheriff  of  the  coun^  where  the 
special  property  lies,  though  that  is  not  the  county  of  the  domicile; 
(2)  no  averment  or  proof  as  to  domicile  is  necessary ;  (3)  no  publication 
is  made  in  the  county  of  the  domicile.' 

5.  Service  to  DiJfererU  Anceatara. — In  this  case  it  is  hardly  necessary 
to  say  that  the  petitions  cannot  be  combined. 

Objections  to  Petition 
See  s.  40  of  the  1868  Act :  opinion  per  Lord  M'lAren  that  the  merits 
of  a  competition  between  one  claiming  as  heir  and  one  claiming  as 
disponee  may  be  disposed  of  in  the  petition  for  service,  and  the  same  as 
r^ards  a  petition  under  s.  10  of  the  1S74  Act.* 

Fbocbdube 

1.  The  petition  (with  mandate  if  the  petition  is  signed  by  a  man- 
datory) is  lodged  with  the  sheriff  clerk  of  the  county  or  the  sherifT 
clerk  of  Chancery. 

2.  Publication,  which  is  attended  to  by  the  sheriff  clerk. 

3.  Nothing  further  can  be  done  until  the  expiry  of  the  following 
periods  from  the  date  of  Hie  latest  publication,^  namely : 

(1)  When  deceased  died  in  Scotland — fifteen  days; 

(2)  Unless  the  publication  requires  to  be  made  iu  Orkney  ot 
Shetland,  or  the  petition  is  presented  to  the  sheriff  of  Orkney 
and  Shetland,  when  the  period  is  twenty  days. 

(3)  When  the  petition  is  presented  to  tlie  Sheriff  of  Chancery,  the 
deceased  havii^  died  abroad — thirty  days. 

(4)  No  provision  is  made  for  the  case  of  a  petition  to  the  sheriff 
of  a  county  when  the  deceased  died  abroad.  The  period  should 
then  be  thirty  ctayu.  The  explanation  of  the  omission  probably 
is,  that  when  the  section  speaks  of  dying  in  Scotland  or 
dying  abroad,  it  really  means  dying  domiciled  in  Scotland  or 
abroad. 

Nothing  should  be  done  until  the  agent  receives  notice  from  the 
sheriff  clerk  that  proof  may  be  led. 

4  Proo^.— The  form  is  affidavit  on  oath  made  before  any  of  the 
following:  (1)  the  sheriff;  (2)  provost  or  bailie  of  any  city  or  royal 
or  parliamentary  burgh ;  (3)  any  justice  of  peace  for  any  part  of  the 
United  Kingdom  wherever  he  may  be  though  out  of  the  Kingdom ;  (4) 
■  ISSS  Aat,  s.  88. 
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notar;  public ;  (6)  oommifiaioner  appointed  by  Bheriff.^    There  muBt  be 
two  witDesses. 

5.  The  proof  and  all  docaments  per  inveatory  are  lodged.  The 
documonts  include  the  deceased's  infettment  in  cases  of  special  service ; 
and  in  all  services  as  beir  of  provision,  whether  general  or  special,  the 
deed  or  deeds  under  which  the  heir  claims. 

6.  Decree :  whereupon  the  agent  will  borrow  up  all  productions,  and 
the  process  will  be  transmitted  to  the  Director  of  Chancery.  The  extract 
decree  is  the  only  evidence  that  is  of  any  use ;  a  certified  copy  inter- 
locutor cannot  bo  used  in  making  up  title.*  Extracts  may  be  issued  to 
any  one  who  chooses  to  pay  for  them.* 

7.  The  Director  of  Chancery  records  the  decree  in  the  Chancery 
records,  and  prepares  an  extract  of  it,  which  is  delivered  to  the  ^ent. 

PETITION  FOB  GENERAL  SERVICE  AS  HEIR  OF  LINE 

[1868  Act,  Sohed.  P] 

1.  By  Eldest  Son 

Unto  the  Honourable  the  Sheriff  of  , 

The  Petition  of  A. 

Humbly  ahewetli, — 

That  the  late  B.  died  at  on  or  abont  the  day  of  , 

and  had  at  the  time  of  his  death  his  ordinary  or  principal  domicile  in  the 
county  of 

That  the  petitiouer  is  the  eldest  bod  and  nearest  lawful  heir  in  general  of 
the  siud  B. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner  nearest  and 
lawful  heir  in  general  to  the  said  B. 

According  to  justice,  &c, 

{Signed  by  the  Petit ioner  or  hU  Mandatory.) 

2.  By  Eldist  Son  of  Eldbbt  Soh 

[First paragrapk  as  above.'] 

That  the  eldest  son  of  the  said  B.  was  C,  who  died  on  or  about  the 
day  of  \It  it  immaterial  for  this  pur^iote  whether  0.  survived  or  pre- 

deceattd  B.] 

That  the  petitioner  is  the  eldest  son  of  the  said  C,  and  as  such  is  the 
nearest  lawful  heir  in  general  o[  the  said  B. 

[Prayer,  etc.] 

3.  By  Sbcond  Sok,  the  Elder  Son  having  Died 
[First  paragraph  at  above.] 

That  the  said  B.  had  two  sons  only,  namely,  0.  and  the  petitioner.  The 
said  C.  was  the  elder  son,  and  died  on  or  about  without  issue  [never 

having  been  married]. 
'  1888  Act,  ».  83.  *  Lordkapi»r't  Tr.  v.  Lord  de  & 

IMO,  2  F.  8S2. 
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That  the  petitioner  is  aocordiugly  the  nearest  lawful  heir  in  general  of  the 
nid  B. 

[Praj/&r,  etc] 

4.  Bt  Daugbtbb  (onlt  Child) 

[Fir$i  paroffraph  M  on  p.  717.] 

That  the  said  B.  had  no  bod,  and  the  petitioner  is  hie  only  daughter,  and 
is  accordinglj  his  neareet  lawful  heir  in  genenl. 

[Prayer,  «(c.] 

S.  Bt  Two  DAnaHTXRB,  Hmibs-Pobtionbbs 
[Fint  paragraph  aeon  p.  717.] 

That  the  said  B.  bad  no  son,  and  the  petitioners  are  his  onlj  daughten, 
and  are  accordingly  his  nearest  lawful  beirs-portioners  in  general. 

May  it  therefore  pleaae  your  Lordship  to  serve  the  petitioners  nearest  and 
lawful  heirs-portioners  in  general  to  the  said  B. 
According  to  justice,  &c. 

6.  Bt  Daitqhtbb  aks  OB&KDeoH  bt  another  Dauohter, 

HintS-PoRTIONBRS 

[Firri  paragraph  attmp.  717.] 
That  the  nXA  B.  had  no  son. 

That  he  had  two  daughters  only,  namely,  the  petitioner  A.  and  X. 
That  the  said  X.  died  on  .    The  petitioner  C.  is  her  eldest  son. 

That  the  petitioners  A.  and  C.  are  acoordingly  the  nearest  lawful  heire- 
portioners  in  general  of  the  said  B. 
[Prayer  at  in  Utd  form.] 

7.  Bt  Dauobter,  all  the  other  Mehbers  of  the  Familt  and 
thbib  dbsoindattts  beiko  dead 
[Firtt  paragraph  as  on  p.  717.] 

That  the  said  B.  had  three  sons,  namely,  C,   D.,  and  E.,   and   three 
daughters,  namely,  F.,  G.,  and  the  petitioner. 

That  they  all,  other  than  the  petitioner,  predeceased  the  said  B.,  havinf; 
died  on  or  about  the  following  datee : — 


[Specify  date  opposite  each.] 


That  the  said  C,  D.,  F.,  and  G.  left  no  issue  [none  of  them  havii^  been 
married]. 

That  the  said  E.  had  one  child  only,  namely,  H.,  who  died  in  infancy  on 
or  about 

That  the  petitioner  is  accordmgly  the  nearest  lawful  heir  in  general  of  the 
said  B. 

[Prayer,  etc.] 

Note. — It  will  be  observed  that  it  is  immaterial  whether  the  israe,  if  any, 
of  the  petitioner's  brothers  did  or  did  not  survive  B.,  the  ancestor,  so  long  u 
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the^  are  all  now  dead.  But  it  is  otherwise  regarding  issue  of  the  petitioner's 
sisters.  If  a  sister  had  issue  who  surrived  B.,  the  issue  would  (after  1874) 
take  a  vested  right,  whieh  will  pass  to  iheii  paternal  oouDeotions. 

8.  Br  IxHHDUTB  ToinraxK  Brothbb 

'[First  pm-agraph  an  on  p.  717.] 

That  the  said  B.  left  no  issue  [never  having  been  married]  ; 
Or, 

That  Ute  said  B.  had  two  children  only,  namely,  C.  and  D.,  both  of  whom 
predeceased  him,  having  died  on  and  respectivelj. 

Neither  of  them  left  issue. 

That  the  petitioner  is  the  immediate  younger  brother  and  nearest  lawful 
heir  in  general  of  the  said  B. 

[Praj/er,  ete."] 

9.  Bt  Fatbbr 

[Firet  paragraph  as  on  p.  717.] 

That  the  add  B.  left  no  issue  [never  having  been  married]. 

That  the  sud  B.  had  no  brother,  and  his  only  sister  C.  predeceased  him 
without  issue  [never  having  been  married]. 

That  the  petitioner  is  the  father  and  nearest  lawful  heir  in  general  of  the 
said  B. 

[Prayer,  e(c] 

PktITIONS  fob  GkNEEAL   SSBVICB  AS  HbiB  OF  PROTISION 
BY  ELDEST  SON  AS  HEIR-MALE 

[Firri  paragr(^h  a»  oap.  717.] 

That  the  petitioner  is  the  eldest  son  and  nearest  lawful  heir  of  provision  in 
general  of  the  said  B.  under  and  by  virtue  of  a  disposition  executed  by  C.  in 
favour  of  the  said  B.  and  his  heirs-male,  dated  the  day  of 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner  nearest  and 
lawful  heir  of  provision  in  general  to  the  said  B.  under  and  by  virtue 
of  the  said  diBposition, 

According  to  juitice,  &o. 

BY  GRANDSON  THROUGH  A  DAUGHTER,  AS 
HEIR-FEMALE 

[Firtt  paraffraph  at  on  p.  717.] 

That  the  said  B.  had  two  children,  a  son  C  and  a  daughter  D. 
That  the  said  G.  is  alive  and  unmarried. 

That  the  sud  D.  died  on  or  about  leaving  an  «nly  child,  the 

-  petitioner. 

That  the  petitioner  is  accordingly  the  nearest  lawful  heir  of  provision  in 
general  of  the  said  B.  under  and  by  virtue  of  a  disposition  executed  by  E.  in 
favour  of  the  said  B.  and  his  heirs-female,  dated  the  day 

[Prayer  w  in  preceding  form.] 
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BY  KLDEST  DAUGHTER  UNDER  EXCLUSION  OF 
HEIR8-P0RTI0NERS 

[f^rtt  paroffrapk  as  onp.  717,] 

That  th«  Boid  6.  h&d  three  children,  all  daughters,  namely,  the  petitjonv 
and  C.  and  B. 

That  the  petitioner  is  the  eldest  daughter,  and  as  sncb  is  the  nearest 
lawful  heir  of  provision  in  general  of  the  said  B.  under  and  hy  virtne  ot  a 
diBposition  executed  bj  E.  in  favour  of  the  said  B.  and  his  heirs,  excluding 
heiiB-portioners,  the  eldest  daughter  always  succeeding  without  diTisioii, 
dated 

[Prai/er  as  onp.  719.] 

BT  SON  AND  DAUGHTER  AS  "CHILDREN" 

[Firtt  paragraph  as  on  p.  7 17,] 

That  the  petitioners  are  the  only  children  of  the  said  B.,  and  as  sach  bis 
nearest  lawful  heirs  of  provision  in  general  under  and  by  virtue  of  a  dispodU(» 
executed  by  X.  in  favour  of  the  said  B.  in  liferent,  and  his  children  in  fee,  [or 
the  said  B.  and  bis  children,  or  the  said  B.  and  his  wife  X.,  also  now  deceased, 
in  conjunct  fee  and  liferent  for  her  liferent  use  allenarly,  and  the  children  of 
the  said  B.  in  fee],  dated 

Or, 
That  the  said  B.  bad  6ve  children  only,  vit.,  the  petitionets  and  C,  D.,  and  E. 
The  said  C,  D.,  and  K.  all  predeceased  the  said  B.  without  leaving  issue,'  none 
of  them  having  been  married.     They  died  on  the  following  dates  respectively, 
viz.,  the  said  C.  on  ,  the  said  D.  on  ,  and  the  said  £. 

on 

The  petitioners  are  accordingly  the  nearest  lawful  [as  be/ore]. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioners  neareat  and 
lawful  heirs  of  provieion  in  general  to  the  said  B.  under  and  by  virtue 
of  the  said  disposition. 

According  to  justice,  &c. 

Special  Service 

BY  ELDEST  SON 

Unto  the  Honourable  the  Sheriff  of 
The  Petition  of  A, 
Humbly  skevxtk, — 

That  the  late  B.  died  at  ,  on  or  about  the  day  of 

last  vest  and  seised  in  All  and  Whole  \desmption   by  refereitee  or 

otfiermee],  conform  to  disposition  granted  by  C.  in  favour  of  the  said  B.,  dated 

the  day  of  ,    and,    along   with   warrant  of  registratira 

thereon  on  behalf  of  the  said  B.,  recorded  in  the  division  of  the  gsnenl 

>  Bat  it  is  not  nec««uri)y  to  be  MCramM]  thst  itsne  would  take  the  paraut's  ihara  midn 
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register  of  saainea  for  the  count;  of  od  the  day  of       ;  But 

alvBjs  with  (lud  under  the  real  burdens  [etc.]  apeoified  in  the  feu-contract 
entered  into  between  D.  and  E.,  dated  ,  and  recorded  in  the  said 

diviaion  of  the  general  register  of  aasinee  on 

That  the  petitioner  is  the  eldest  son  and  nearest  Uwful  heir  in  special  of 
the  said  "B.  in  the  aubjeota  and  others  foresaid. 

May  it  therefore  pleaae  your  Lordship  to  serve  the  petitioner  nearest  and 
lawful  heir  in  apecial  of  the  aaid  deceased  B,  in  the  subjeota  and 
others  above  described,  but  always  with  and  under  the  real  burdens 
and  othera  foresiud. 

According  to  justice,  &a. 
[To  be  signed  by  the  Petitioner  or  hit  Mandatori/.'] 


TWO  PROPEETIES— DECEASED  INFEFT  UNDER  NOTARIAL 
INSTRUMENTS— SEPARATE  EXTRACTS 

That  the  late  B.  died  at  on  or  about  the  day  of  last 

vest  and  aeiaed  in  (first)  All  and  Whole  the  ahop  1  George  Street  in  the  city 
and  county  of  Edinburgh,  and  others,  being  the  subjeeta  particularly  described 
in  the  notarial  inatnunent  in  favour  of  the  said  B.,  recorded,  along  with  warrant 
of  registration  tbereon  on  behalf  of  the  aaid  B.,  in  the  division  of  the  general 
register  of  saaines  for  the  county  of  Edinbuigh  on  ,  conform  to  (1) 

extract  general  disposition  and  settlement  of  the  late  C,  dated 
and  registered  in  the  Books  of  Council  and  Session  on  ,  and  (2)  the  said 

notarial  inetrument :  But  always  with  and  under  the  real  burdens  [etc.] 
specified  in  the  feu-charter  granted  by  D.  in  favour  of  E.,  dated  ,  and 

recorded  in  the  aiud  division  of  the  general  register  of  aoainea  on  ; 

and  (second)  All  and  Whole  that  teDement  forming  Nob.  1,  3,  and  3  Wardlaw 
Place  in  the  city  and  county  of  Edinburgh,  and  others,  being  the  subjects 
particularly  described  in  the  notarial  instrument  in  favour  of  the  said  B., 
reoorded,  along  with  warrant  of  registration  thereon  on  behalf  of  the  said  B., 
in  the  sEud  diviaion  of  the  general  register  of  sasines  on  ,  conform 

to  (1)  extract  decree  of  general  service  in  favour  of  the  said  B.  as  nearest 
lawful  heir  in  general  of  the  late  F.,  granted  by  the  Sheriff  of  the  Lothians  and 
Peebles,  and  dated  at  Edinburgh  on  ,  and  (2)  the  aaid  last  mentioned 

notarial  instrument :  But  always  with  and  under  the  real  burdena  [etc.] 
80  far  as  subsisting  and  applicable,  specified  in  (I)  the  feu-contract  entered 
into  between  G.  and  H.,  dated  ,  and  recorded  in  the  said  division 

of  the   general   register   of   sasines   on  ,  and  (2)  the  contract  of 

ground-annual  between  the  said  H.  and  I.,  dated  ,  and  recorded 

in  the  said  division  of  the  general  register  of  sasines  on 

That  the  petitioner  is  the  eldest  son  and  nearest  lawful  heir  in  special  of 
the  said  B.  in  the  several  subjects  and  others  foresaid. 

Uay  it  therefore  please  your  Lordship  to  serve  the  petitioner  nearest  and 
lawful  heir  in  special  of  the  aaid  deceased  B.  in  the  several  subjects 
above  described  or  referred  to,   but  always  with  and  under  the 
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respective  real  burdens  [etc]  abore  referred  to.  And  to  grant  warrant 
totheDireetorofChsnoery  to  issue  separate  extract  decrees  applicable 
to  B(ud  BubjectB  respectively. 

According  to  justice,  &c. 


BY  HEIR  OF  PROVISION 

[firrt  paragraph  at  on  p.  720.] 

That  the  petitioner  is  the  eldest  son  and  nearest  lawful  heir  of  provision  in 
special  of  the  said  B.  in  the  subjects  and  others  foresaid,  under  and  by  virtue 
of  a  disposition  [or  the  said  disposition]  executed  by  X.  in  favour  of  the  said 
B.  and  his  heirs-male,  dated 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner  neareet  and 
lawful   heir  of  provision  in  special  of  the  said  deceased  B.  in  the 
subjecta  and  others  above  described  or  referred  to,  but  always  with 
and  under  the  real  burdens  [etc]  above  referred  to. 
According  to  justice,  Ac. 


WHERE  PART  OF  PROPERTY  HAS  BEEN  SOLD 

That  the  late  B.  died  at  on  or  about  the  day  of  last 

vest  and  seised  in  All  and  Whole  the  lands  of  X.  in  the  county  of  , 

being  the  subjects  particularly  described  in  and  conform  to  the  dispositioD 
granted  by  C.  in  his  favour,  dated  ,  and,  along  with  wartAnt  of 

r^stration  thereon  on  behalf  of  the  swd  B.,  recorded  in  the  division  of  the 
general  register  of  sasines  for  the  county  of  on  ,  but 

excepting  always  that  part  of  the  said  lands  which  was  disponed  by  the  said  B. 
to  D.  by  disposition,  dated  ,  and  recorded  in  the  said  division  of 

the  general  register  of  sasinee  on  ,  and  therein  described  as  follows, 

namely,  AH  and  Whole  [intert  description  of  the  part  t^d] :  But  always  witti 
and  under,  so  far  as  subsisting  and  applicable,  the  real  burdens  [etc.]  specified 
in  [as  the  case  may  be]. 

That  the  petitioner  is  the  eldest  son  and  nearest  lawful  heir  in  speoial  of 
the  said  B.  in  the  lands  and  others  foresaid,  under  exception  as  aforesaid. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner  neareat  and 
lawful  heir  in  special  of  the  said  deceased  B.  in  the  lands  and  others 
above  described  or  referred  to,  but  under  exception  as  aforesaid,  and 
always  with  and  under  the  real  burdens  [etc.]  above  referred  to,  so  far 
as  subsisting  and  applicable. 

According  to  justice,  &c. 

It  will  clearly  be  advantageous  to  have  the  description  of  the  excepted  part 
given  here  in  full,  and  not  by  reference,  seeing  that  the  disposition  «f  the  part 
is  not  amongst  the  titles. 
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"WHERE  UNDER  EXCAMBION  PART  HAS  BEEN  SOLD 
AND  A  NEW  PAET  ACQUIRED 

That  the  late  B.  died  at  oa  or  about  the  day  of  last 

Teat  and  seised  in  (first)  All  and  Whole  the  lands  of  X.  in  the  county  of 
,  being  the  subjects  particularly  described  in  and  conform  to  the 
disposition  granted  by  C,  in  bis  bvour,  dated  ,  and,  along  with  warrant 

of  registration  thereon  oq  his  behalf,  recorded  in  the  division  of  the  general 
register  of  Basines  for  the  county  of  on  ,  but  excepting 

always  that  part  of  the  said  lands  which  was  disponed  by  the  stud  B.  to  D. 
under  the  contract  of  eioarabioQ  between  them  hereinafter  specified,  which 
part  is  therein  described  as  follows,  namely,  All  and  Whole  [describe  at  length 
the  part  excepted]-.  But  always  with  and  under,  so  far  as  subaisUng  and 
applicable  [real  hurdem,  etc,  as  in  previous  forms] ;  and  (second)  All  and 
Whole  the  subjects  previously  parts  of  the  lands  of  Y.  in  the  county  of 
,  being  the  subjects  disponed  by  the  said  D.  to  the  said  B.  under, 
and  particularl;  described  in  and  conform  to,  the  said  contract  of  excambion 
entered  into  between  the  said  B.  and  D.,  dated  ,  and,  along  with 

warrant  of  registration  thereon  on  behalf  of  the  said  B.,  recorded  in  the  said 
division   of   the   general    register  of   aaaines  on  :    But  always  [real 

imrdena,  etc.,  if  necensary]. 

[Complete  asonjpp.  721-2,  but  s^arcUe  Kdraets  will  not  be  required.'] 

WHERE  THE  LANDS  HAVE  A  STATUTORY  GENERAL 
NAME 

(1)  Whbes  thb  Dbcbabbd  was  Infbft  uhdsr  the  Disposition 

PBESORIBIHO  THE  GbNBEAL   NaME 

That  the  late  B.  died  at  on  or  about  the  day  of  last 

vest  and  seised  in  All  and  Whole  the  lands  of  X.  [being  tt«  general  name]  in 
the  county  of  ,  as  particularly  described  in  and  conform  to  tlie  dis- 

position granted  by  C.  in  favour  of  the  said  B.,  and  bearing  date  the  , 

and,  along  with  warrant  of  registration  thereon  on   behalf  of  the  said  B., 
recorded  in  the  division  of  the  general  register  of  sasines  for  the  oounty  of 
on  in  the  year  ,  and  in  which  the  said  lands  are 

declared  to  be  designed  and  known  by  the  said  name  of  X. :  But  always  with 
and  under  the  real  burdens  [etc,  if  Tteceesary,  and  complete  according  to  the 
other  forme]. 

(2)  Where  Deceased  was  Ikpeft  under  a  Sdbsbqdent  Writ 
That  the  late  B.  died  at  on  or  about  the  day  of  last 

vest  and  seised  in  All  and  Whole  the  lands  of  X.  in  the  county  of  Y.,  as 
particularly  described  in  the  disposition  granted  by  C.  in  favour  of  Z.,  and 
bearing  date  the  and  recorded  in  the  division  of  the  general  register 

of  sasinea  for  the  county  of  on  in  the  year  ,  and 

in  which  the  said  lands  are  declared  to  be  designed  and  known  by  the  sud 
name  of  X.,  conform  to  disposition  by  the  said  Z.  in  favour  of  the  said  B., 
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dated  ,  and,  along  with  warrant  of  registration  thereon  on  behalf  of 

the  said  B.,  recorded  in  the  said  divisioQ  of  the  general  register  of  sasines  on 
:  Bnt  alwajB  with  and  under  the  real  burdens  [etc.,  and  aompleie]. 

UNDER  AN  ENTAIL 

That  the  late  B.  died  at  on  or  about  the  day  of  laat 

vest  and  seised  in  All  and  Whole  the  lands  and  estate  of  X.  in  the  coud^  of 
,  being  the  subjects  particularly  described  in  and  conform  to  the 
extract  decree  of  special  service  in  favour  of  the  said  B.  m  neareet  and  lawful 
heir  of  tailzie  and  provision  in  special  of  C.,  ezpede  before  the  sheriff  of 
,  and  dated  at  the  day  of  ,  and,  along  with 

warrant  of  r^istration  thereon  on  behalf  of  the  said  B.,  recorded  in  the 
division  of  the  general  register  of  sasines  for  the  county  of  cm 

:  But  always  with  and  under  the  conditions,  provisions,  and  pro- 
hibitory, irritant,  and  resolutive  otauses  [or  clause  authorising  registration  in 
the  register  of  talkies]  contained  in  a  deed  of  entail  granted  by  D.,  dated 
,  in  favour  of  E.  and  the  heirs  therein  specified,  and  which  destinatiou, 
conditions,  provisions,  and  prohibitory,  irritant,  and  resolutive  clauses  [or 
deetioation  and  clause  authorising  registration  in  the  register  of  tailzies]  are 
herein  referred  to  as  at  length  set  forth  in  the  said  deed  of  entail,  which  is 
recorded  in  the  register  of  tailzies  on  ,  and  in  the  [sppcifj/  regitter  of 

aostnea]  on  [or  and  in  the  instrument  of  sasine  following  thereon  in 

favour  of  the  said  E.,  recorded  in  the  \regieter  of  ga»ines\  on  ],  and 

also  with  and  under  the  real  burdens  \etc.,  if  etny  neces^arif  to  he  referred  U>\ 
specified  in  [r^er  to  recorded  tBrit\ 

That  the  petitioner  is  the  eldest  son  and  nearest  lawful  heir  of  tailzie  and 
provision  in  special  of  the  said  B.  in  the  lands  and  others  foresaid,  under  and 
by  virtue  of  the  said  deed  of  entail. 

Uay  it  therefore  please  your  Lordship  to  serve  the  petitioner  neareet  and 
lawful  heir  of  tailzie  and  provision  in  special  of  the  said  deceased  B. 
in  the  lands  and  others  above  described  or  referred  to,  but  always 
with  and  under  the  conditions,  provisions,  and  prohibitory,  irritant, 
and  resolutive  clauses  [or  clause  authorising  registration  in  the 
register  of  tailzies]  above  referred  to,  and  also  with  and  under  the 
real  burdens  [etc,  ff  any^  alx>ve  referred  to. 
According  to  justice,  Ac. 

OOHBINED  SpECUL   Sekvige   AND  GeHEBAL  SeBTICE   IN  SAJtK 

Charactek 
BY  HEIR  OF  LINE 

[At  on  yp.  720-1,  to  prayer.'] 

That  the  petitioner  is  likewise  heir  in  general  of  the  said  B. 
May  it  therefore  please  your  Lordship  to  serve  the  petitioner  nearest  and 
lawful  heir  in  special  of  the  said  deceased  B.  in  the  lands  \or  subjects] 
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and  others  aboTe  described  or  referred  to,  but  always  with  and  under 
the  real  burdens  [etc.]  above  referred  to,  and  likewise  nearest  and 
lawful  heir  in  general  of  the  said  B. 

According  to  justice,  &c. 

BY  HEIE  OF  PROVISION 

[Ag  on  p.  722,  to  prayer.] 

That  the  petitioner  is  likewise  heir  of  provision  in  general  of  the  said  B. 
under  and  by  virtue  of  the  said  [deeil  containing  the  itpeeial  dettination]. 

May  it  therefore  please  your  Lordship  to  servo  the  petitioner  nearest  and 
lawful  heir  of  provision  in  special  of  the  said  deceased  B.  in  the 
lands  {or  subjects]  and  others  above  described  or  referred  to,  but 
always  with  and  under  the  real  burdens  [etc]  above  referred  to, 
and  likewise  nearest  and  lawful  heir  of  provision  in  general  of  the 
said  B. 

BY  HEIR  OF  ENTAIL 

[As  on  p.  724,  to  prayer.] 

That  the  petitioner  is  likewise  heir  of  tailzie  and  provision  in  general  of 
the  said  B.  under  and  by  virtue  of  the  said  deed  of  entail. 

jMay  it  therefore  please  your  lordship  [prayer  as  on  p.  724,  and  add]  and 
likewise  nearest  and  lawful  heir  of  tailzie  and  provision  in  general 
of  the  said  B.,  but  always  with  and  under  the  said  conditions,  pro- 
visions, and  prohibitory,  irritant,  aud  resolutive  clauses  [or  clause 
authorising  registration  in  the  register  of  tailzies]. 

Proof 
Two  witnesses  are  neoesBary.  What  they  prove  is  (1)  the  death, 
(2)  the  domicile  in  petitions  for  general  Bervices  only,  unless  the  death 
occurred  over  ten  years  ^o,  and  (3)  the  propinquity.  The  affidavit 
of  proof  iB  really  just  a  copy  of  the  avermentB  in  the  petition  on  these 
pointB,  with  this  exception,  that  even  though  not  averred,  the  place  of 
death  should  he  proved,  in  order  to  shew  that  the  provisions  of  s.  33 
of  the  1868  Act"]  regarding  indudcs  have  been  complied  with.  Nothing 
should  be  averred  in  the  petition  which  is  not  necessary ;  from  which 
it  follows  that  all  that  is  averred  must  be  proved,  and  there  is  no 
reason  for  changing  the  mode  of  statement  of  the  case  between  the 
petition  and  the  proof.  It  is  accordingly  unnecessary  to  give  many 
forms  of  affidavit,  for  they  will  simply  echo  the  petition,  with  slight 
verbal  alterations,  and  with  the  addition  of  the  place  of  death,  if  not 
averred.  But  it  will  be  kept  in  view  (1)  that  what  the  witnesses 
prove  are  the  facts,  not  the  law ;  therefore,  properly,  they  should  not 
proceed  to  swear  that  the  petitioner  is  the  nearest  heir,  etc. ;  and  (2) 
that  in  special  services  they  do  not  prove  the  infeftment;  that  is 
proved  by  the  production  of  the  title. 
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PROOFS  IN  PETITIONS  FOR  GENERAL  SERVICES 

[Petition  on  p.  717] 
At  the  day  ,  in  presence  of  , 

one  of  His  Majesty's  Justices  of  the  Peace  for  the  oouDty  of  , 

Appeared  C,  wh<^  being  solemnly  sworn  and  interrogated,  depones  that  the 
late  B.  died  at  on  or  about  the  day  of  ,  and 

had  at  the  time  of  his  death  his  ordinary  or  principal  domicile  in  the 
county  of  .     That  A.  is  the  eldest  son  of  the  said  B. — All  which 

is  truth,  as  the  depoaeut  shall  ansver  to  Uod. 

(C.  and  the  justice  will  sign  here,  and  they  will  both 
sign  also  each  preceding  page,  if  any.) 
A[^)eared  also  D.,  who,  being  solemnly  Bwom  and  interrc^ted,  concurs  m 
omntdtu  with  the  preceding  witness. 

(D.  and  the  justice  will  sign  here,  and  D.  will  also 
sign  each  preceding  page  of  C.'s  deposition.) 
Of  course  the  deposition  by  the  second  witness  may  be  a  separate  inde- 
pendent deposition,    in   which   case   he  will   not   sign    the    other   witness's 
deposition  at  all. 

(Petition  on  p.  718) 
At  the  day  of  ,  in  presence  of  , 

one  of  His  Majesty's  Justices  of  the  Peace  for  the  county  of  , 

Appeared  X.,  who,  being  solemnly  sworn  and  interrogated,  depones  that  the 
late  B.  died  at  on  or  about  the  day  of  ,  and 

had  at  the  time  of  his  death  his   ordinary   or  principal  domicile   in   the 
county  of 

That  the  said  B.  had  three  sons,  namely,  C,  D.,  and  E.,  and  three 
daughters,  F.,  G.,  and  A. 

That  all  the  aaii  children  other  than  the  said  A.  predeceased  the  said  B., 
having  died  on  or  about  the  following  dates : — 


[Specify  date  opposite  each.'] 


That  the  said  C,  D.,  F.,  and  0.  left  no  issue  [none  of  them  having  bem 
married]. 

That  the  said  E.  had  one  child  only,  namely,  H.,  who  died  in  infancy  cm 
or  about 

All  which  is  truth,  as  the  deponent  shall  answer  to  Ood. 

See  above  for  form  of  deposition  by  second  witness,  and  attestation  of  both 
depositions. 

Trust  Sbkvices 

There  are  several  cases  in  which  a  service  in  trust  may  be  neceeaary 
or  convenient: — 

I.  A  substitute  truat«e,  as  under  a  trust  deetination  to  A.,  whom 
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failing  to  B.,  as  trustee,  will  complete  his  title  by  service.  Thus  if 
A.  accepted  o£Bce,  then,  whether  he  completed  his  title  or  not,  B,,  if 
he  should  become  trustee  by  A.'s  death,  is  a  substitute,  and  should 
serve  to  A.  as  heir  of  provision  in  trust.  But  see  the  cases '  cited,  which, 
however,  should  not  be  followed. 

2.  A  substitute  or  new  trustee  is  sometimes  appointed  by  a  third 
party,  e.g.  the  spouses  in  the  case  of  a  marriage-contract  trust,  or  any 
person  to  whom  under  a  will  power  of  appointment  has  been  given, 
which  is  very  common  under  English  wills.  In  these  cases  the  new 
trustee  is  well  enough  appointed  to  the  offi^A,  but  he  locks  a  title  to 
the  property.  So  far  as  it  is  heritable  (including  heritable  securities*) 
be  may  obtain  a  title  by  service  as  heir  of  provision  in  trust,  but 
apparently  only  if  the  last  trust  infeftment  contains  a  destination  to  the 
then  trustees  and  their  mccessors  in  ojice.^  If  not,  the  next  method  is 
competent  and  oi^ht  to  be  adopted.^ 

3.  Under  sec.  43  of  the  1874  Act,  when  any  sole  or  last  surviving 
trustee  dies,  his  heir-at-law  may  complete  a  title  by  service  in  the 
manner  prescribed  by  the  1868  Act  "  with  respect  to  the  title  of  any 
other  heir,"  provided  there  is  nothing  gainst  this  in  the  trust  deed  and 
no  contrary  order  by  the  Court.  But  unless  with  the  sanction  of  the 
Court  or  of  all  the  beneficiaries  (being  all  major  and  capable  of  acting), 
the  heir  is  not  a  trustee,  but  merely  a  hand  for  passing  on  the  estate 
to  anyone  duly  appointed  to  administer  the  trust. 

Petition  fob  Special  Skrvicb  as  Heir  of  Pkovision  in  Ted8T 
BY  SUBSTITUTE  TRUSTEE 

That  the  late  B.  died  at  on  or  about  the  day  of  last 

vest  and  seised  in  All  and  Whole  [deseriplion,  which  may  be  by  reference], 
coofona  to  (1)  trust  disposition  for  behoof  of  creditors  granted  by  C.  in  favour 
of  the  sHid  B.,  whom  failing  iu  favour  of  the  petitioner,  dated  ,  and 

(2)  notarial  instrument  following  thereon  in  favour  of  the  said  B.,  and,  along 
with  warrant  of  registration  thereon  on  behalf  of  the  said  B.,  recorded  in  the 
division  of  the  general  register  of  sasinea  for  the  county  of  .on  , 

but  in  trust  always  for  the  purposes  specified  in  the  said  trust  disposition,  and 
always  with  and  under  [refer  to  burdens  if  neceteary\. 

That  the  petitioner,  as  substitute  under  the  destination  contained  in  the  said 
trust  disposition,  is  the  nearest  lawful  heir  of  provision  in  trust  in  special  of  the 
said  B.  in  the  said  subjects  under  and  by  virtue  of  the  said  trust  disposition, 
aud  for  the  purposes  therein  specified. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner  nearest  aud 

lawful  heir  of  provision  in  trust  in  special  of  the  said  deceased  B.  in 

'  Kerr'»  Tr.  v.   Fmbboii'*  Tt.,  18S8,   15 

R.  620;  Inglis,  L.-P.,  in  SmUh  v.  Wallact, 

186«,  8  M.  204. 
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the  subjects  and  others  &bove  described  or  referred  to  uoder  and 
by  virtue  of  the  said  trust  dispoeition,  and  for  the  porposee 
therein  specified,  but  always  with  and  under  the  [burdeiu,  e<c.]  above 
referred  to. 

According  to  justice,  ia. 

BY  TRUSTEES  APPOINTED  BY  THIRD  PARTY 

That  the  late  B.  died  at  on  or  about  the  day  of  last 

vest  and  seised  in  All  and  Whole  [description,  ahieh  maf/  be  by  T^ermee], 
conform  to  [tpeetfy  tlie  tost  trustee's  infe/tmenf],  but  in  trust  always  for  the 
purposes  specified  in  the  last  will  and  testament  of  C,  dated  and  proved 

in  the  pnocipal  registry  of  His  Majesty's  High  Court  of  Justice  in  England  <m 
,  and  always  with  and  under  [refer  to  burdens  if  netx»»ary\ 
That  by  the  said  will  the  power  of  appointing  new  trustees  is  declared  to 
be  vested  in  D. 

That  by  deed  dated  ,  the  said  D.  has  appointed  the  petitioners 

to  be  trustees  of  the  said  will,  and  accordingly  the  petitioners  are  the  Dearest 
lawful  heirs  of  provision  in  trust  in  special  of  the  said  B.  in  the  subjects  and 
others  foresaid  under  and  by  virtue  of  the  said  last  will  and  testament  and 
deed  of  appointment,  and  for  the  purposes  specified  in  the  said  last  will  and 
testament. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioners  and  tlie 
survivors  and  survivor  of  them  nearest  and  lawful  heirs  of  provision 
in  trust  in  special  of  the  said  deceased  B.  in  the  subjects  and  others 
above  described  or  referred  to  under  and  by  virtue  of  the  said  last 
will  and  testament  and  deed  of  appointment,  and  for  the  purposes 
specified  in  the  said  last  will  and  testament,  but  always  with  and 
under  the  \bvrdeHS,  etc']  above  referred  to. 
According  to  justice,  ^. 

UNDER  SEC.  43  OF  THE  1874  ACT— HERITABLE  SECURITY 

That  the  late  B.  died  at  on  or  about  the  day  of  last 

vest  and  seised  in  All  and  Whole  [deteriptimi,  which  may  he  by  rfferetiee^ 
eonform  to  bond  and  disposition  in  security  granted  by  C.  in  favour  of  the  said 
B.,  dated  ,  and,  along  with  warrant  of  r^istration  thereon  on  his  behalf, 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  county  of 
on  ,  and  that  in  real  security  of  the  sum  of  £1000 

ooatained  in  the  said  bond  and  disposition  in  security,  interest  thereon  at  the 
rate  of  per  centum  per  annum,  and  penalties,  all  as  therein  contained : 

But  always  in  trust  as  trustee  under  and  for  the  purposes  speoified  in  the 
trust  disposition  and  settlement  of  the  late  D.,  dated  and  registered 

,  and  always  with  and  under  the  [rafer  to  burdens  if  neceM<xry\ 

That  the  petitioner  is  the  eldest  son  and  nearest  lawful  heir  of  the  said  B., 
and  as  such  he  is  in  virtue  of  sec.  43  of  the  Conveyancing  (Scotland)  Act^ 
1874,  entitled  to  he  served  nearest  lawful  heir  in  special  of  the  said  B.  in  the 
subjects  and  others  foresaid,  in  real  security  and  in  trust  as  aforesaid. 
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May  it  therefore  pleaae  your  Lordship  to  serve  the  petitioner  nearest  and 
lawful  heir  in  special  of  the  aaid  deceased  B.  in  the  Bubjecta  and 
others  above  described  [or  referred  to],  and  that  in  real  security  and  in 
trust  as  aforesaid,  and  with  and  under  the  \reai  burdens,  etc.]  above 
referred  to. 

According  to  justice,  &c. 

Peecbpts  AMD  Writs  from  Superiors 
These  are  still  competent.     The  1874  Act,  s.  4,  abolishii^  writs 
by  progress,   expressly  excepts   precepts   or   writs   from   Chancery  or 
of  dare  cOTisiat 

As  to  the  expediency  of  this  procedura  In  the  first  place,  the 
superior  cannot  be  compelled  to  grant  the  writ  except  on  production 
of  a  service;  and  of  course  if  a  service  be  expede,  no  writ  from  the 
superior  is  required  at  all,  It  is  necessary  that  the  superior's  title 
should  be  complete  when  he  grants  the  writ  There  might  be 
mistakes  as  to  this,  or  for  that  matter  as  to  who  is  superior.  Nor  is 
it  probable  that  there  will  be  much  advantage  in  expense,  as  feee  to 
two  ^ents  will  be  involved.  But  there  is  one  case  in  which  the 
superior's  intervention,  if  it  is  offered  without  production  of  a  service, 
may  be  advantageous,  namely,  when  time  is  important,  as  will  sometimes 
happen,  and  the  superior  is  on  the  spot,  so  that  the  heir's  feudal  title 
may  be  completed  in  a  very  few  days.  Except  in  that  case  recourse 
should  rather  be  had  to  the  procedure  by  service. 

As  to  the  ancestor's  and  the  heir's  infeftment,  see  p.  709. 
Further,  Crown  writs  must  be  recorded  be/ore  the  first  term  of 
Whitsunday  or  Martinmas  after  their  date.' 

WRIT  OF  CLARE  CONSTAT  BY  SUBJECT-SUPERIOR 
[1868  Act,  Sched.  W] 

I,  A.,  whereas  by  authentic  inatniments  and  documents  it  clearly  appears 
that  B.  died  last  vest  and  seised  as  of  fee  in  All  and  Whole  [deeeriptitm,  which 
may  be  by  reference],  and  that  in  virtue  of  disposition  granted  by  C.  in  his 
favour,  dated  ,  and  recorded  in  the  division  of  the  general  register 

of  sasines  for  the  county  of  on  ,  but  always  with  and 

under  \refer  to  hirdew  if  ncreesary]  :  and  that  D.  is  eldest  son  and  nearest 
lawful  heir  of  the  said  E.  :  Therefore  T  do  hereby  declare  the  aaid  D.  to  be  the 
heir  entitled  to  succeed  to  the  said  B.  in  the  said  lands :  To  be  bolden  of  me 
and  ray  successors  in  manner  and  for  payment  of  the  duties  speoified  in  the 
\»pecijy  a  charter  containing  the  tenendat  and  reddeTtdo*]  : — In  witness 
whereof, 

*  The  statutory  schedule  expressly  refers  to  the  tenendas  and  reddendo 
being  inserted  here  at  length  (1)  if  different  from  the  previous  clauses,  or  (2) 
if  desired  by  the  vassal.  It  will  often  be  advantageous  to  have  these  clauses 
^lonffum. 

'  isea  Act,  B.  8S. 
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PERSONAL  RIGHT  UNDER  8Ea   9  OF  THE   1874  ACT,   AND 
COMPLETION  OF  TITLE  UNDER  SBC   10 

The  common  Iftw  of  Scotlaod  was  that  no  estate,  whether  heritahle  or 
moveable,  vested  in  the  auccessor  merely  by  aurvivance  of  the 
ancestor:  it  was  necessary  that  some  procedure  should  be  taken  to 
vest  the  right,  namely,  (1)  confirmatioD  in  the  case  of  moveable 
property,  (2)  special  service  and  infeftment  in  the  case  of  heritable 
estate  in  which  the  ancestor  was  infeft,  and  (3)  general  service  in 
the  case  of  heritable  estate  in  which  the  ancestor  was  not  infeft 

The  effect  of  this  state  of  matters  was  that,  unless  the  requisite 
procedure  for  vestii^  the  right  was  carried  through,  the  debts  and  deeds 
of  the  successor  could  not  affect  the  estate,  it  would  not  be  carried  by 
his  will,  nor  descend  as  hit  succession  in  case  of  his  death  intestate. 

Hus  must  have  been  productive  of  much  hardship,  and  it  was 
modified  by  degrees,  and  has  now  been  wholly  abolished.  The 
pn^rees  has  been  as  follows: — 

1695.  Seritabte  Ilttate. — If  an  apparent  heir  was  three   years  in 

possession,  the  estate  was  liable  for  his  debts.^ 
1824.  Moveable  E^aie  declared  to  vest  tn  the  next  of  kin  though 

dying  unconfirmed.' 
1868.  Seriiable  Estate. — Special  service  vested  estate  in  which  the 
ancestor  had  died  infeft,  though  the  heir  after  obtaining 
the  service  should  die  uninfeft,' 
1874.  "A  personal  right  to  every  estate  in  land  descendible  to 
heiis  shall,  without  service  or  other  procedure,  vest  or 
be  held  to  have  vested  in  the  heir  entitled  to  succeed 
thereto  by  his  survivance  of  the  person  to  whom  he 
is  entitled  to  succeed,"  provided  the  heur  sorvivee  the  Act, 
and  no  matter  when  the  ancestor  died* 

So  that  now  the  common  law  is  entirely  abrogated,  and  all  estate, 
heritable  and  moveable,  vests  by  survivance.     It  is  to  be  understood, 

'  169G,  0.  24.  *  CoiuolidatiOD  Aot,  «.  40. 

1  4  Qeo.  IV.  0.  98,  i.  I.  *  1874  Act,  i.  B. 
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of  course,  that  this  haa  reference  to  the  rufht  only :  the  titU  is  another 
matter ;  that  still  requires  infeftmeut  or  confirmation,  as'  the  case  may 
be.  So  that  it  is  not  even  now  correct  to  say  that  we  have  adopted 
the  rule  mortuut  tatii  vimim. 

COHFLBTION  OF  TiTLI  UNDER  SeC.   10 
In  regard  to  the  completion  of  title  it  is  necessary  to  distinguish 
the  following  cases : — 

1.  The  heir  himself  who  takes  a  personal  right  by  eurvivoQce 
under  sec.  9.  Thus  A.  dies  infeft '  and  intestate,  and  is  succeeded  by 
B.,  his  heir. 

2.  A  sutsequent  heir  in  succession.  Thus  A.  dies  infeft'  and 
intestate  ;  is  succeeded  by  B.,  his  heir,  who  dies  uninfeft,  unserved,  and 
intestate,  and  is  succeeded  by  C,  his  heir. 

3-  A  disponee  of  an  heir  who  {i.e.  the  heir)  takes  a  personal  right 
by  survivance  under  sec.  9-  Thus  A.  dies  infeft  *  and  intestate ;  is 
succeeded  by  B.,  his  heir,  who,  without  being  infeft  or  served,  dispones 
to  C.  Further,  in  this  case  it  is  necessary  to  distinguish  according  as 
B.  is  (1)  alive  or  (2)  dead. 

1.  First  Heir. — In  the  first  of  these  cases  the  procedure  under 
sec.  10  is  incompetent.  B.  takes  a  personal  right  under  sec  9,  and  if  he 
should  die  without  being  served,  that  section  (9)  will  in  that  case  be  his 
only  ground  or  claim  of  right.  But  while  he  lives  and  retains  the 
property  he  is  just  in  the  same  position  as  any  heir  under  the  old  law. 
The  ordinary  methods  of  completing  a  title  are  open  to  him,  namely, 
service  or  dare  constat :  he  does  not  require  the  machinery  of  sec.  10, 
and  in  terms  it  is  inapplicable. 

2.  Second  or  Subsequ^it  Heir. — In  the  second  of  the  cases 
above  stated  it  is  commonly  laid  down  that  the  procedure  under  sec.  10 
is  optional,  the  subsequent  heir  having  the  alternative  of  proceeding  by 
way  of  service  to  A.  That  the  procedure  under  sec.  10  is  competent  in 
this  case  is  express  under  the  terms  of  the  section.  The  only  possible 
question  is  whether  there  is  the  alternative  of  service  to  A.  It  is 
thought  to  be  clear  enough  that  there  is,  but  at  the  same  time  it  is 
recommended  that  the  special  procedure  under  sec.  10  should  be 
followed ;  and,  of  course,  it  must  be  followed  when  the  second  heir  is 
not  the  heir  of  the  first  deceased.  Kg.  a  mother  dies  intestate,  is  suc- 
ceeded by  her  daughter  B.,  who  dies  intestate  and  is  succeeded  by  her 
father  C.     C.  cannot  serve  to  A. ;  procedure  under  sec.  10  is  imfpercUive. 

3.  Disponee. — In  the  third  and  last  of  the  cases  stated  it  is 
commonly  laid  down  that  the  procedure  under  sec.  10  is   competent 

'  It  ia  UBDmed  here  that  A.  waa  infett,  recorded  oonveyaiice,   or  a  service  whether 

but  of  course  that  is  not  su  eesential,  so  special  or  general.     Bat  here,  u  always,  a 

long  as  he  had  something   more   tbau   a  clara  cotuUU  □□raoorded  woold   ooout   for 

petsonal   right  under  the  Act,   e.g.  an  an-  nothing. 
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and  imperative.     But  this  muBt   be  taken  with   a   little  qualificatioa 
Thus:— 

(1)  InteTVeaiTig  Heir  alive. — II  the  intervening  heir  who  has  neither 
been  infeft  nor  served  is  still  alive,  it  is  certainly  not  true  that  the  pro- 
cedure in  question  is  imperative,  for  the  heir  may  still  be  served,  and 
then  either  (1)  bis  title  may  be  feudalised,  whereupon  his  disposition 
will  be  a  warrant  for  direct  infeftment  in  favour  of  C,  the  disponee,  or 
(2)  C.  may  expede  a  notarial  instrument  proceeding  on  A.'8  infeftment, 
B.'s  service,  and  the  disposition.  Further,  one  might  even  find  an  objec- 
tion stated  as  to  whether  under  these  circumstances  the  procedure  under 
sec.  10  is  even  competent,  for  the  rubric  of  that  section  is  appUcable  to 
"  completion  of  title  when  deceased  heir  not  served,"  and  here  ex  hypothesi 
B.  is  in  life.  But  this  limitation  does  not  occur  in  the  section  itself,  and, 
on  the  contrary,  the  schedule  (E)  expressly  contemplates  the  interveaii^ 
heir  being  alive. 

(2)  Intervening  Heir  dead. — This  may  for  ordinary  purposee  be 
described  as  another  case  in  which  the  procedure  under  sec  10  is 
imperaiive.  But  it  may  be  noted  (as  a  matter  of  practical  importance 
in  cases  to  which  the  statute  does  not  apply  by  reason  of  the  heir 
having  predeceased  1st  October  1874)  that  even  here,  if  the  deceased 
heir  was  three  years  in  possession  of  the  property,  a  title  may  be 
vindicated  by  adjudication  against  the  next  heir  in  succession,  founding 
on  the  intervening  heir's  obligation  of  warrandice  or  otherwise,  his  three 
years'  possession,  and  the  statute  1695,  c.  24. 

Security  Bights. — It  has  been  decided  that  s.  10  does  not  apply  to 
anything  but  a  right  of  fee,  and  in  property,  not  security.  This  was  cm 
the  ground  that  while  s.  9  applies  to  every  estate  in  land,  s.  10  is  limited 
to  '  lands.'  The  right  there  in  question  was  an  original  gi'ant  of  a  life- 
rent annuity.' 

Pi'ocedure. — This  is  approximated  to  procedure  in  a  special  servio& 
A  petition  is  presented  to  the  Sheriff  of  Chancery  or  to  the  sheriff 
of  the  county.  It  may  apply  to  more  than  one  property.  If  these 
are  in  different  counties,  of  course  the  petition  must  be  presented  to 
the  Sheriff  of  Chancery.  WheUier  pi-esented  in  the  one  Court  or  in 
the  other,  it  will  be  in  the  form  of  Sched.  E  to  the  1874  Act,  and 
not,  even  in  the  Sheriff  Court,  in  the  form  of  Sched.  A  to  the  Sheriff 
Courts  Act,  1876.  The  petition  is  signed  by  the  petitioner  or  his 
mandatory. 

Contents  of  Petition. — The  petition  must  set  forth : — 

1.  The  name  of  the  proprietor  last  infeft 

2.  The  description  of  the  lands,  or  a  reference  thereto. 

3.  The  names  and,  so  far  as  known,  the  designations  of  every  pro- 
prietor having  only  a  personal  right  therein  intervening  between  the 
proprietor  last  infeft  and  the  petitioner.     "Personal  right"  here  is  not 

'  Ik  Waldta,  Petr.,  1900,  2  F.  1101. 
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limited  to  a  personal  right  under  aec.  9 :  it  includes  all  uulnfeft  pro- 
prietorB,  ie.  in  this  case  all  proprietors. 

4  The  petitioner's  own  r%ht. 

Prayer  and  PiDdingB. — ^These  are:  (1)  that  the  facts  set  forth 
are  proved,  and  (2)  that  the  petitioner  is  entitled  to  procure  himself 
infeft  in  the  property  in  terms  of  the  1874  Act. 

Proof — In  the  main  lines  the  affidavits  will  follow  those  with 
reference  to  special  servicea  But  there  is  this  difference :  In  petitions 
for  special  service  the  rule  is  not  only  to  state  that  A.  succeeds  B,, 
but  to  show  in  detail  how  that  was  so,  e^.,  if  the  petitioner  is  an  elder 
brother,  it  is  stated  that  the  deceased  never  had  issue,  that  he  never 
bad  a  younger  brother,  or  that  his  children  and  younger  brothers  all 
predeceased  him  without  leaving  issue.  But  in  the  petition  under  the 
1874  Act  the  net  result  only  is  stated,  namely,  that  fi.  was  succeeded 
by  A.,  his  immediate  elder  brother :  at  least  Sched.  E  suggests  no 
further  details' of  averment.  There  is  no  retuon  why,  if  wished,  full 
details  should  not  be  given.  But  even  if  they  are  not  given  in  the 
petition,  it  appears  necessary  that  they  should  be  given  in  the  proof, 
in  which  case  the  proof  will  not  be  able  to  rest  content  with  echoing 
the  petition  as  closely  as  is  possible  in  the  case  of  special  services. 
Subject  to  this  remark,  it  appears  unnecessary  to  occupy  space  with 
separate  forms  of  proofs. 

Infeftment. — The  petitioner  is  infeCt  by  recording  the  extract 
with  a  warrant.  Separate  extracts  may  be  obtained  if  prayed  for. 
"The  extract  decree  or  decrees  on  auch  petition,  as  the  case  may 
be,  shall  be  equivalent  to  a  decree  of  special  service "  (s.  10).  From 
which  it  would  appear  to  follow  that  if  the  petitioner  should  die  after 
obtaining  decree,  but  before  recordii^  it  in  the  r^ist«r  of  sasines,  his 
heir  or  testamentary  disponees  will  complete  title  by  notarial  instru- 
ment, proceeding  in  the  one  case  (hei/r)  on  the  extract  decree  in  the 
petition  and  a  general  service,  and  in  the  other  case  (Ustainmlary 
disponees)  on  the  extract  decree  in  the  petition  and  the  petitioner's 
will.  Of  course,  if  the  petitioner  should  die  before  obtaining  extract, 
the  procedure  will  fall,  and  his  heir  or  testamentary  disponees  will 
bring  a  new  petition. 

Oonsequences  of  the  Vested  Right. — Looking  at  the  matter  from 
the  point  of  view  of  examination  of  titles,  there  are  several  points  to  be 
noted : — 

1.  Ancestor's  D^ts. — Assuming  that  the  intervening  heir  is  dead,  and 
died  without  disponing,  his  personal  creditors  will  have  the  ordinary 
preference  (see  p.  195). 

2.  Qov^-nment  Duties. — Again,  it  the  intervening  heir  is  dead,  and 
died  without  disponing,  these  duties  will  attach  (see  p.  192). 

3.  Tenx  and  Courtesy. — These  can  never  exist,  for  ex  hypothesi  there 
is  uo  infeftment. 
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4.  Searches. — All  the  interveiiiiig  heirs  must  be  searched  gainst. 

In  regard  to  all  these  matters,  if  the  decree  and  other  writs  pro- 
duced do  not  shew  in  detail  the  whole  chain  of  succeasion  and 
tranBmiaeion,  it  will  be  necessary  to  require  production  of  the  petition 
and  proof,  which  are  always  aTailable  for  examination  at  the  Chancery 
ofBcd. 

PETITION  BY  SECOND  HEIR  IN  SUCCESSION 
Unto  the  HoDourable  the  SherifTof  Chancery, 
The  Petition  of  A. 
Humbly  eheieeth, — 

That  the  lat«  B.  died  at  last  vest  and  seised  in  All  and  Whole 

\de»cnpii<yn  or  reference  •],  conform  to  dispoettioD  granted  by  C.  in  his  favour, 
dated  ,  and  recorded  in  the  division  of  the  genenl  register  of  sasines 

for  the  county  of  on  ,  but  always  with  and  under  [refer  to 

eondiHom,  etc.,  if  neeesmry']. 

That  upon  the  death  of  the  said  B.  he  was  succeeded  by  D.,  his  eldest  aoa 
[or  othencise],  as  his  heir  in  the  said  lands  [or  subjects}. 

That  the  said  D.  died  at  on  ^  unserved  and  uninfeft, 

and  having  only  a  personal  right  to  the  stud  lands  [or  tuijeetajf  and  was 
Buooeeded  by  the  petitioner  the  said  A.,  his  eldest  son  [or  othenoite]  and 
nearest  and  lawful  heir  in  the  said  lands  [or  subjeots]. 

May  it  therefore  please  your  Lotdehip  to  find  the  facte  above  set  forth 
proved,  and  that  the  petitioner  is  entitled  to  procure  himself  infeft 
in  the  foresud  lands  [or  subjects],  but  [if  neeeesary]  with  and  under 
the  [burdsTis,  etc]  before  referred  to,'  so  far  as  subsisting  and 
applicable,  in  terms  of  the  Conveyancing  (Sootland)  Act^  1871,  and 
to  decern. 

According  to  justice,  &c. 

Facts. — (1)  B,  dies  infeft,  (3)  is  sucoeeded  by  D.,  who  makes  up  no  title, 
and  dies  intestate,  and  (3)  is  Buceeeded  by  A.,  the  petitioner. 

'  Description. — It  is  submitted  that,  though  B.'s  infeftment  contains  a  full 
description,  it  will  be  sufficient  to  Btat«  the  county  (or  burgh  and  county)  and 
refer  to  B.'s  infeftment. 

'  Date  of  First  Heir's  (D.'s)  Death. — It  is  su^ested  that  this  date  should 
be  averred  and  proved,  in  order  to  shew  that  he  was  in  life  on,  or  after,  Ist 
October  1S74,  which  is  necessary.  In  that  case  there  will  be  a  finding  in 
confonnity,  which  will  be  an  end  of  the  matter.  It  cannot  be  said  that  this  is 
necessary  in  pioint  of  form,  for  it  is  not  given  in  Sched.  K  But  it  ia  necessary 
in  point  of  fact  under  sec  9,  and  if  not  proved  in  this  way,  third  parties  will 
no  doubt  require  to  be  satisfied  of  the  fact  in  some  other  form. 

'  Burdens,  etc. — These  are  not  referred  to  in  the  prayer  inSohed.  E.  But 
in  the  face  of  irritant  and  resolutive  clauses  in  the  title  directed  against  any 
failure  to  refer  to  the  burdens,  it  is  suggested  that  a  reference  should  be 
inserted  in  the  prayer,  as  is  done  in  cases  of  special  service  (Consolidation 
Act,  Sched.  Q), 
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PETITION  BY  DISPONEE  OF  HEIR  WHEN  THE  HEIR 

IS  DEAD 

Unto  the  Honourable  the  Sheriff  of  Chanceiy, 

The  Petition  of  A. 

Humbly  sheaelk, — 

[Firnt  atid  second  paragrapht  as  on  p.  734.] 

That  the  said  D.  died  at  on  unserved  and  uninfeft, 

and  having  onljr  a  personal  right  to  the  said  lauds  [vr  subjeote].  That  the 
said  D.  disponed  the  said  lands  [or  ntbjeete]  to  the  petitioner,  conform  to  dis- 
position dated 

[Prayer  as  on  p.  734,] 

Fads. — (1)  B.  dies  infeft,  (2)  is  succeeded  by  D.,  who  makee  up  no  title, 
and  (3)  m  now  dead,  but  (4)  granted  a  disposition  to  A.,  the  petitioner. 
See  notes  on  p.  734. 

PETITION  BY  DISPONEE  OF  HEIR  WHEN  THE  HEIR 

IS  STILL  IN  LIFE 

Unto  the  Honourable  the  Sheriff  of  Chancery, 

The  Petition  of  A. 

Humbly  shateeth, — 

That  the  late  B.^  died  at  on  last  vest  and  seised  in  All 

and  Whole  [description  or  r^erenet],  conform  to  dispositiou  granted  by  C.  in 
his  favour,  dated  ,  and  recorded  in  the  division  of  the  general  register 

of  sasineB  for  the  county  of  on  ,  but  always  with  and  under 

[refer  to  amdtiioTia  if  neeeasary]. 

That  D.,  eldest  son  [or  othertoite]  of  the  said  B.,  is  his  heir  in  the  said 
lands,  but  has  only  a  personal  right  thereto,  being  unserved  and  uninfeft. 

That  the  said  D.,  by  disposition  dated  ,  conveyed  the  said  lands 

[or  Bubjeota]  to  the  petitioner. 

[Prayer  as  on  p.  734.] 

Facts. — (I)  B.  dies  infeft,  (2)  is  succeeded  by  D.,  who  makes  up  no  title, 
(3)  is  still  in  life,  and  (4)  has  granted  a  disposition  to  A.,  the  petitioner. 

>  Date  of  Death  of  B.  {laet  Inf^).—&s  the  date  of  death  of  D.  cannot  be 
given,  seeing  be  is  in  life,  it  is  suggested  that  that  of  B.  be  given,  i.e.  afsuming 
that  he  was  in  life  on,  or  after,  1st  October  1874.  But  in  any  case  the  date  of 
D.'s  disposition  will  no  doubt  shew  that  he  survived  the  Act.  A  more  direct 
way  would  be  to  add  at  the  end  of  paragraph  2,  "  The  said  D.  is  still  in  life." 

See  notes  on  p.  734. 

PETITION  BY  DISPONEES  (TESTAMENTAKY  TRUSTEES) 
WHERE  THE  HEIR'S  ANCESTOR  WAS  NOT  INFEFT, 
AND  WHERE  THERE  HAVE  BEEN  SEVERAL  DEVOLU- 
TIONS AND  TRANSMISSIONS 

Unto  the  Honourable  the  Sheriff  of  Chancery, 

The  Petition  of  A.  and  B.,  the  trustees  of  C,  acting  under  bis  trust  disposi- 
tion and  settlement,  dated  ,  and  registered  in  the  Books 
of  Council  and  S 
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Humbly  theteeth,  — 

That  D.  was  last  vest  and  seised  in  All  and  Whole  [deacriptwii  or  reference], 

oonform  to  disposition  granted  by  X.  in  his  favour,  dated  ,  and 

recorded  in  the  division  of  the  general  register  of  sasines  for  the  ooun^  of 

on  ,  but  always  with  and  under  [refer  to  amditiotu  if 

neceaaary\. 

That  the  said  D.,  by  disposition  dated  ,  conveyed  the  said  laada 

[or  subjects]  to  E.    The  aaid  £.  died  never  having  been  infeft  in  the  a&id 
lands  [or  subjeota]. 

That  upon  the  death  of  the  aaid  £.  he  was  succeeded  by  F.,  his  eldest  son 
[or  ofkenoUel,  as  his  heir  in  the  said  lands  \or  aubjecta].  The  said  F.  espede  a 
general  service  as  heir  of  the  said  £.,  oonform  to  decree  of  the  SherifT  of 
Chancery  in  his  favour  as  heir  foresaid,  dated  ,  but  made  up  no 

further  title. 

That  the  said  F.  disponed  the  said  lauds  [or  subjecte]  to  O.,  conform  to 
disposition  dated 

That  the  said  G.  also  died  having  only  a  peisonal  right  to  the  said  lands 
[or  subjects],  and  was  succeeded  by  his  eldest  son  [or  otherv)Ue\,  the  aaid  C, 
hia  nearest  and  lawful  heir  in  the  said  lands  [or  subjects]. 

That  the  said  C.  died  at  on  unserved,  and  having  only  a 

personal  right  to  the  said  lands  [or  subjects]. 

That   the   said    C.  by   his   trust  disposition  and  aettlemeat  disponed  his 
whole  estate,  heritable  and  moveable,  to  the  petitioners,  and  to  H.,  K.,  and  L., 
and  the  survivors  and  survivor,  but  always  in  trust  for  the  purposes  mentioned 
in  the  said  trust  disposition  and  settlement. 
Tliat  the  said  H.  predeceased  the  said  C. 

That  the  said  K.  declined  the  office  of  trustee,  conform  to  minut«  of 
declinature  dated  ,  annexed  to  the  extract  of  the  said  trust  disposi- 

tion and  settlement  herewith  produced. 

That  the  said  L.  has  resigned  the  ofBce  of  trustee,  oonform  to  minute 
of  resignation  dated  ,  and  registered  in  the  Books  of  Council  and 

Session  on 

May  it  therefore  please  your  Lordship  to  find  the  facts  above  set  forth 
proved,  and  that  the  petitioners  and  the  survivor  of  them,  as  trustees 
and  trustee  foresaid,  are  entitled  to  procure  themselves  and  the 
survivor  of  them  as  aforesaid  infeft  in  the  foresaid  lands  [or  subjects], 
but  \if  neceeeary\  with  and  under  the  [burdetu,  rfc]  before  referred 
to,  BO  far  as  subsisting  and  applicable,  in  terms  of  the  Conveyancing 
(Scotland)  Act,  1874,  and  to  decern. 

According  to  justice,  &c. 

FaeU.—(\)  D.  laat  infeft,  (2)  disponed  to  K,  who  was  not  infeft,  died 
intestate,  and  (3)  was  succeeded  by  F.,  who  ezpede  general  service  but  did 
fio(  take  infeftment,  and  (4)  disponed  to  G.,  who  died  uninfeft  and  intestate, 
and  (5)  waa  succeeded  by  C,  who  made  up  no  title,  but  left  a  will  oontaioing 
a  general  oonveyence  to  the  petitioners  and  certain  others  as  tnistees,  the 
other  trustees  having  either  predeceased  the  testator  or  declined  or  resigned 
ofSce.     It  will  be  observed  that  there  are  several  "  personal  rights  "  in  these 
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devolutioiis  (namely,  K's,  F.'b,  and  O.'b),  but  the  first  personal  right  in  the 
sense  of  seo.  9  is  that  taken  by  C,  the  testator.     E.  was  a  disponee,  F.  was 
served,  and  G.  again  was  a  disponee :  C.  alone  had  nothing  but  a  personal 
right  by  survivance,  i.e.  surriTance  of  his  ancestor  0. 
See  notes  on  p.  734. 


PETITION  BY  DISPONEE  OF  DECEASED  HEIR  TO  COMPLETE 
TITLE  TO  PAST 

Unto  the  Honourable  the  Sheriff  of  Chancery, 
The  Petition  of  A. 
HumUy  tkewetk, — 

That  the  late  B.  died  at  on  last  vest  and  seised  in  All 

and  Whole  [desaiba  or  refer  to  whole  sttl^eets],  conform  to  disposition  granted 
by  C.  in  his  favour  dated  and  recorded  in  the  division  of  the 

general  register  of  sasioes  for  the  county  of  on  ,  but 

always  with  and  under  [refer  to  eonditiotu  if  necetnary]. 

That  upon  the  death  of  the  eaid  B.  be  was  succeeded  by  T).,  bis  eldest  son 
[or  othenoi»e[,  aa  hiaheir  in  the  said  subjeots. 

That  the  said  D.,  by  disposition  dated  ,  disponed  to  the  petitioner 

the  following  part^  of  the  said  subjects,  namely.  All  and  Whole  [detcrihe 
ike  paH\  but  \if  necestary']  always  with  and  under  the  said  [burdens,  eic], 
so  far  as  subsisting  and  applicable,  and  also  with  and  under  the  following 
burdens  and  others,  namely  [tmeri,  if  any  ^]. 

May  it  therefore  please  your  lordship  to  find  the  facte  above  set  forth 
proved,  and  that  the  petitioner  is  entitled  to  procure  himself  infeft  in 
the  foresaid  subjecta  disponed  to  him  by  the  said  D.,  but  always  with 
and  under  the  [burdens,  etc.]  before  specified  or  referred  to,  so  far  aa 
subsisting  and  applicable,  in  terms  of  the  ConTcyanoing  (Scotland) 
Act,  1874,  and  to  decern. 

According  to  justice,  &o. 

Facts. — (1)  B.,  last  infeft,  (2)  is  succeeded  by  D.,  who  is  now  dead,  but 
(3)  disponed  part  of  the  property  to  A.,  the  petitioner.  If  D.  is  in  life,  see 
p.  732. 

'  Description  of  Wlutle  and  Part. — Here  it  is  assumed  that  the  part  to  which 
title  is  being  made  up  was  not  articulately  described  in  B.'s  infeftmeat.  If,  on 
the  other  hand,  it  was,  there  will  be  no  need  of  two  deacriptiona  in  the  petition 
— the  one  of  the  whole,  and  the  other  of  the  part.  The  first  averment  will  in 
that  case  run  that  B.  was  "  vest  and  seised  in  inter  alia  All  and  Whole,"  describ- 
ing the  articulate  part,  and  the  laat  averment  will  simply  be  that  D.  disponed 
"  the  said  subjects  "  to  the  petitioner, 

'  Burdens,  etc.,  Applicable  to  the  Part. — Almost  certainly  the  disposition  by 
which  the  part  is  cut  off  from  the  whole  will  contain  clauses  adjusting  the 
rights  of  the  different  part-owners,  e.g.  apportionment  of  feu-dnty.  It  appears 
proper  that  these  should  be  set  out. 
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PETITION  BY  HEIRS-PORTIONERS  OF  DECEASED  HEIR 
Unto  the  Hooourable  the  Sheriff  of  Chancery, 
■The  Petition  of  X.  and  Y. 
[Fir»l  and  second  paragraphs  at  onp,  734.] 

That  the  said  D.  died  at  on  UDserred  and  uninfeft, 

and  having  only  &  personal  right  to  the  said  lands  [or  subjects],  and  ma 
succeeded  by  the  petitioners  the  said  X.  and  Y.,  his  two  daughters,  and 
nearest  and  lawful  heirs  in  the  said  lands  [or  subjects]. 

May  it  therefore  please  your  lordship  to  find  the  facta  above  set  forth 
proved,  and  that  the  petitioners  are  entitled  to  procure  themselves 
iufeft,  each  to  the  extent  of  oue-half  pro  indiviw,  in  the  foreswd 
lands  [or  subjecta},  but  \if  neceuary]  with  and  under  the  [burJent, 
etc.']  before  referred  to,  so  far  as  subeiBting  and  applicable,  in  terms 
of  the  Conveyancing  (Scotland)  Act,  1874,  and  to  decern. 
According  to  justice,  &c. 

Faii».—{\)  B.,  last  infeft,  (2)  is  succeeded  by  D.,  (3)  who  is  succeeded  by 
the  petitioners  (his  daughters)  as  heirs-portioners. 

Separate  Peiitiont. — Of  course  each  nught  have  a  separate  petition,  but 
there  is  nothing  to  prevent  a  common  petition,  which  indeed  is  better. 

PETITION  BY  ONE  OF  TWO  HEIRS-PORTIONERS 

Unto  the  Honourable  the  Sheriff  of  Chancery, 
The  Petition  of  A. 

[First  paragraph  as  on  p.  734.] 

That  upon  the  death  of  the  said  B.  he  was  succeeded  by  D.  and  E,  bis 
daughters,  as  his  heirs  in  the  said  lands  [or  subjects]. 

That  the  said  D.  died  at  on  unserved  and  uninfeft, 

and  having  only  a  personal  right  to  one-half  jn-o  indiviso  of  the  said  lands  [or 
subjects],  and  was  succeeded  by  the  petitioner,  the  said  A.,  her  eldest  son 
[or  othenirisel  and  nearest  and  lawful  heir  in  the  said  one-half  pro  indivuo  of 
the  said  lauds  [or  subjects]. 

May  it  therefore  please  your  lordship  to  find  the  facte  above  set  forth 
proved,  and  that  the  petitioner  is  entitled  to  procure  himself  infeft 
in  one-half  pro  indiviso  of  the  foresaid  lands  [or  subjects],  but  [i/ 
necegsary]  always  with  and  under  the  [tmrdenK,  e(c.]  before  referred 
to,  BO  far  BB  subsisting  and  applicable,  in  terms  of  the  Conveyancing 
(Scotland)  Act,  1874,  and  to  decern. 

According  to  juBtice,  Ac. 

Facts.— {\)  B,,  last  infeft,  (2)  is  succeeded  by  D.  and  E.  (his  daughters) 
as  heirs-portioners,  (3)  D.  diee  without  completing  any  title,  and  is  succeeded 
by  her  son  A,,  the  petitioner,  who  now  seeks  warrant  to  complete  title  to  on^ 
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half  pro  indivito.  It  will  be  observed  that  if  the  other  heir-portioner  E.  is 
aUre,  she  could  not  concur  in  the  petition,  for  she  is  an  immediate  heir  and 
will  proceed  in  one  or  other  of  the  ordinary  methods. 

PETITION  BY  DISPONEE  OF  A  DECEASED  HEIR  UNDER 
REAL  BURDEN 

Unto  the  Honourable  the  Sheriff  of  Chancery, 

The  Petition  of  A. 
SumHy  iheteeth, — 

[Finl  and  second  paragrajihe  as  on  p.  734.] 

That  the  said  D.  died  at  on  unserved  and  uninfeft, 

and  having  only  a  perBOnal  right  to  the  said  lands  [or  subjects]. 

That  the  said  D.  disponed  the  said  lands  [or  subjects]  to  the  petitioner 
under  the  real  and  preferable  lien  and  burden  >  of  the  payment  to  E.  of  the 
sum  of  £1000  Qt  the  term  of  ,  with  interest  [mt  out  interest  and 

penalties  at  in  the  deed;  alto  any  irritant,  etc.,  cZaiwes],  conform  to 
disposition  dated 

May  it  therefore  please  your  lordship  to  find  the  bote  above  set  forth 
proved,  and  that  the  petitioner  is  entitled  to  procure  hiDoaelf  infeft 
in  the  foresaid  lands  [or  subjects],  with  and  under  the  sud  \imrden8, 
etc,  if  necessary\  before  referred  to,  so  far  as  subsisting  and 
applicable,  and  also  with  and  under  the  said  real  burden  in  favour  of 
the  said  E.,  in  terms  of  the  Conveyancing  (Scotland)  Act,  1874,  and 
to  decern. 

According  to  justice,  Ac. 

Fads. — (1)  B.,  last  infeft,  (2)  is  succeeded  by  D.,  who  makes  up  no  title, 
but  (3)  dispones  to  A.,  the  petitioner,  under  a  real  burden  in  favour  of  E.  for 
XIOOO.    The  specially  is  the  real  burden. 

•  Re(d  Burden. — It  will  be  observed  that  this  is  not  a  case  of  reference  to  a 
subeisting  burden.  It  is  really  the  first  constitution  of  a  new  burden.  The 
whole  validity  of  the  burden  will  rest  upon  its  being  properly  set  out  in  the 
infeftment.  Interest  and  penalty  should  be  speciSed,  also  the  time  of  pajrment 
of  principal,  and  &I)  irritant  and  resolutive  and  other  clauses  with  regard  to 
future  references  and  the  effect  of  omissions  in  that  respect. 
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At  common  law  if  the  heir  of  line,  being  one  of  the  next  of  Iqd,  clainiH 
a  share  in  the  personal  BucceBsion,  it  can  be  allowed  only  on  condition 
'  of  his  collating  the  heritable  succession,  i.e.  sharing  it  with  the  other 
next  of  kin.  The  following  matters  require  consideration :  (1)  the 
international  relations ;  (2)  which  heirs  are  subjected  to  the  necessity 
of  collating?  and  with  whom  they  must  collate;  and  (3)  mode  of 
collation  and  effect  on  auccession. 

The  Intebkatiohal  Rklations 

The  point  to  be  kept  in  view  is  that  in  principle  collation  is  an 
obligation,  not  a  privilege.  The  starting  point  is,  that  the  heir,  being 
one  of  the  next  of  kin,  is  as  much  entitled  as  any  of  the  other  next  of 
kin  to  a  share  in  the  ezecutry  and  (if  he  and  the  other  next  of  kin 
are  children  of  the  deceased)  to  a  share  in  the  legitim  fund ;  but  that 
if  he  seeks  to  enforce  his  right  to  either  one  or  the  other,  he  is  under 
oblation  to  throw  in  the  heritage.  Therefore  collation  is  an  incident 
of  the  moveable  succession  only,  and  the  application  of  the  doctrine  Is 
dependent  on  the  domicile  of  the  deceased.  If  that  was  in  Scotland, 
then  the  heir,  if  he  claims  a  share  in  the  moveables,  must  collate 
heritable  or  real  estate  wherever  situated ' ;  and  conversely,  if  the 
domicile  is  in  a  country  where  collation  does  not  obtain,  the  heir  may 
be  entitled  to  a  share  in  the  moveables  without  collating  Scottish 
herib^.* 

Which  Heihs  must  Collate? 

Subject  to  what  has  already  been  said  on  the  subject  of  private 
international  law,  the  answer  is :  the  heir  of  line,  whether  he  takes  (a) 
ab  intestato,  (6)  by  destination,  whether  in  fee-aimple  or  under  restraint,' 
(c)  pr<sceptione  lutrediUUis,  (d)  by  bequest,*  Heirs  of  provision,  not 
being  atio^i  suecessun,  do  not  require  to  coUata^ 

'  Boberlaon  v.  Mamtan,  18  Feb.  1817,  F.  0.  *  Fither'a  Tr*.  t.  F.,  18**,  7  D.  129. 

'  Sal/our  T.  ScoUt,  1798,  3  I^t  800.  »  JJoe  Onatfurd  v.  Slaetttl,  17M,  Mor. 

>  Oilmoiir  y.  Q.,  13  Deo.  1806,  F.  C.  2384. 
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Casrs  in  which  thi  Him  hubt  Collate' 

1.  A.  diea  leaving  heritable  estate  with  no  destination  beyond 
himself  and  his  heirs. 

2.  A.  dies  leaving  heritable  estate  held  on  special  destination 
(whether  made  by  A.  or  not),  but  which  in  fact  resiUts  in  sending 
the  heritable  estate  to  the  heir  of  line,  e.g.  a  destination  to  heirs-male, 
under  which  A's  eldest  son  succeeds. 

3.  A.  dies  having  been  institute  or  heir  of  entail  infeft  in  the  fee 
of  an  entailed  estate,  which  under  the  entail  destination  descends  to 
A-'s  heir  of  line,  however  called  in  the  enteil,^  and  quite  irrespective  of 
the  heir's  relationship,  if  any,  te  the  enteilcr.* 

4.  A  diea  after  having  in  his  lifetime,  by  inter  vivos  gratuitous 
deed,  conveyed  heritable  eatete  to  his  heir  of  line. 

5.  A  dies  leaving  a  testamentary  bequest  of,  or  out  of,  his  herit- 
able estet-e  to  hia  heir  of  line,  e.g.  a  fee,  liferent,  or  annuity. 

6.  X.  makes  a  bequest  of  heritable  and  moveable  estate  te  the 
hevcB,  or  heirs  and  executors,  of  A.  This  carries  the  heritable  part  of 
the  estate  to  A.'8  heir,  and  the  moveable  part  to  A.'s  personal  repre- 
sentatives. It  is,  however,  held  that  A's  heir  is  entitled  to  share  in 
the  moveable  part  on  condition  of  collating  the  heritable  part*  This 
judgment  was  not  unanimous,  it  has  been  strongly  attacked,  and 
will  no  doubt  come  up  for  reconsideration.  In  Sindair'a  case'  Lord 
MoncreifTs  view,  apparently,  was  that  in  Blair's  case  A.'s  heir  was  not 
entitled  to  claim  a  share  of  the  moveables  even  on  condition  of 
collating.    The  view  is  submitted  that  Blair's  judgment  is  sound. 

7.  Illegal  Accumviaiiona. — When  accumulations  of  income  are  directed 
beyond  the  limit  which  the  law  allows,"  if  the  result  is  that  the  income 
thus  illegally  ordered  to  be  accumulated  falls  into  intestacy,  the  heir 
in  heritage  cannot  share  in  that  part  of  the  income  which  is  derived 
from  personalty  without  collecting  the  herit^e.^  It  would  be  un- 
necessary to  mention  this  specially  if  it  were  not  for  the  terms  of  the 
interlocutor  in  the  previous  case  of  Logan? 

CaSM   in   which  THB  HKIR  is  not  BOUND  TO  COLLATE 

1.  When  he  is  not  heir-at-law,  though  he  may  succeed  under 
destination.' 

2.  When  he  claims  the  personal  estate,  or  any  part  of  it,  under  a 
deed  or  will,  cj. : 

(1)  A.  dies  intestate  as  to  his  heritable  estate,  but  leaves  a  will 

'  /.;.  u  a  condition  of  his  cluming,  if  he  ^  M.   tff  Breadalbane  v.  M,  of  Chando; 

•leets  to  claim,  >  ahare  In  the  moveable  1S36,  3  S.  and  M'L.  ST7. 
esUte.    Of  couree  he  can  never  be  compelled  *  Jfair  v.  A,  1819, 12  D.  97. 

to  collate  if  he  ohooBea  to  leave  the  move-  ■  Sim^ir'i  Tn.  v.  S.,  1881,  S  B.  746. 

ables  alone,  otiierwiie  there  would  be  no         *  See  p.  SOS. 
primogenitnre.  '  Moen'a  Tn.  v.  M.,  1896,  2  F.  201. 

"  Oilmowr,  tuyra.  '  Logan'i  Trt.  v.  L.,  1896,  23  E.  8*8. 

"  Sae  Crai^iird,  tiipra. 
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under  which  he  bequeaths  £1000  to  his  heir-at-law.  The 
heir  takes  both  herit^e  and  the  £1000  without  collation. 

(2)  A  development  of    the  last  instance  is  found  in  Siadair's 

case.*  A.,  heir  of  entail  in  possession,  left  a  l^acy  of  a 
sliare  of  his  moveable  estate  to  B.,  bis  heir-appatent  under 
the  entail,  "and  to  his  heirs,  executors,  and  successors." 
B.  predeceased  A.,  leavii^  three  children,  C,  D,,  and  K,  of 
whom  C.  took  the  entailed  estate,  Seld,  Ix)rd  Toung 
dissenting,  that  C.  was,  without  collating,  entitled  to  an 
equal  share  of  the  legacy  along  with  D.  and  E.  Blair's 
case  was  here  much  canvassed,  but  it  is  submitted  that  both 
cases  are  well  decided.  In  this  case  the  question  was  the 
construction  of  A.'s  will,  and  A.'b  intention  was  plain  that 
B.  should  have  taken  the  estate  plus  the  whole  legacy. 

(3)  In  a  marriage  contract  a  landed  estate  was  destined  to  the 

beir  of  the  marri^e,  and  the  conquest  to  the  bairns:  the 
heir,  beii^  a  son  of  the  marriage,  took  the  land  and  his 
equal  share  of  conquest  without  collation.*  But  qtuere.  If  in 
one  destination  the  estate  and  conquest  had  been  provided  to 
the  heirs  and  bairns  of  the  marriage,  the  heir  would  have  taken 
the  estate  preferably,  but  if  he  had  claimed  any  part  of  the 
conquest  he  must  have  collated.  And  is  not  the  substance 
the  same  when  the  two  assets  are  destined  in  tlie  same  deed 
though  in  different  clauses  ? 

3.  When  he  is  the  only  next  of  kin  and  there  are  no  representa- 
tives of  other  next  of  kin  entitled  under  the  Moveable  Successon  Act, 
for  the  heir  is  not  bound  to  collate  with  the  widow.' 

4.  When  he  is  the  only  chUd,  or  the  only  child  whose  claim  to 
legitim  ia  not  barred,  and  even  tboi^h  there  are  representativee  of 
other  next  of  kin  entitled  under  the  Act,  the  heir  (if  bis  claim  has  not 
been  discharged  or  barred)  is  entitled  to  the  whole  l^tim  fund  with- 
out collatu^  the  heritaga* 

5.  One  of  two  or  more  heirs-portioners,  succeeding  to  the  whole 
heritage  under  deed  or  will,  is  not  bound  to  collate  if  all  the  next  of 
kin  are  within  the  class  of  heirs-portioners.^  When  heirs-portioners 
must  collate,  ipuere  whether  they  must  be  unanimous  or  whether  one  of 
two  heirs-portioners  may  collate  to  the  extent  of  one-half  ? 

In  connection  with  these  matters  it  is  necessary  to  have  regard 
to  the  question ;  whose  succession  is  it  ?  and  the  following  cases  may  be 
distinguished : — 

1.  A  destination  by  A.  to  B.  in  liferent  and  his  heirs  in  fee :  the 

'  Sinclair,  mpra.  6  RUcaH  t,  R.,  1720,  Mor.  S878.     Con- 

'  Brovm  v.  kU  Ution,  1S80,  Mor.  2375,  trast  Baffow'i   Tr$.   v.    SeoU,  1787,  Mor, 

'  TTolUr  -r.  Sochead,  1881,  Mor.  237B.  '2879. 
'  L.  Panman  v,  Crokat,  1866,  18  D.  708. 
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fee  is  in  B. :  therefore  (1)  the  heir  muat  collate  the  heritAge  if  he  elects 
to  claim  a  share  in  B.'s  moveahle  estate,  but  (2)  if  he  is  entitled  to  share 
in  A.'8  moveables,  he  may  do  ao  without  collation. 

2.  A  destination  by  A.  to  B.  in  liferent  allenarly  and  bis  heir  in  tee  : 
B.  has  no  fee :  therefore  (1)  the  heir  may  share  in  B.'s  moveable  estate 
without  collation,  but  (2)  if  he  is  entitled  and  claims  to  share  in  A/s 
moveables,  he  must,  if  be  is  heir  alwqui  succeasurus  in  the  heritage, 
collate  it. 

3.  A.  leaves  his  heritage  to  "  the  heir-at-law  of  B." :  the  same. 

4.  A.  leaves  personal  estate  to  "  the  heirs  and  executors  of  B." :  the 
heir-at-law  of  B.,  heii^  also  one  of  B.'s  next  of  kin,  may  share  in  A.'s 
personal  estate  so  destined  without  collating  heritc^e  acquired  from  B. 

When  the  Hdr  takes  by  Representation.— This  is  the  case  pro- 
vided for  with  anxious  care  in  sec.  2  of  the  Intestate  Moveable  Succession 
Act,  1855.  The  case  is :  A.  dies  leaving  heritable  and  moveable  estate : 
he  has  a  number  of  children :  his  eldest  son  and  heir,  B.,  predeceases 
him,  leaving  a  son,  C.  C.  ia  A. 'a  heir-at-law.  If  he  is  B-'s  only  child, 
there  is  really  no  specialty  in  the  case.  He  may  claim  a  share  of  A-'s 
moveable  estate  by  right  of  representation,  as  introduced  by  the  1st 
section  of  the  Act,  but  only  upon  condition  of  collating  the  heritage. 
But  if  C.  ia  not  B.'s  onhj  child,  complication  is  introduced.  Under  the 
1st  section  of  the  Act,  B.'s  childreu  are  entitled  to  claim  a  share  of  the 
moveables,  but  then  they  must  collate  the  herit^e,  and,  except  C,  they 
are  unable  to  do  so,  for  it  is  not  theirs.  To  meet  this  state  of  matters 
the  scheme  of  the  2nd  section  is : — 

1.  C.  may  collate  the  heritage,  to  the  effect  of  claiming  for  himself 
and  K's  "  other  issue  "  the  share  of  the  moveahle  estate  of  the  intestate 
(A.)  which  might  have  been  claimed  by  B.  upon  collation  if  he  had 
survived  the  intestate  (A.).  Thus  C  keeps  the  whole  heritage  ^  (or  its 
value),  and  takes  also  an  equal  share  with  B.'s  other  issue  (per  stirpes) 
of  the  part  of  the  moveable  estate  which  B,  would  have  received  if  he 
had  survived  and  had  collated. 

2.  "  Dai^hters  of  the  predeceaser,  being  heirs-portionera  of  the 
intestate,  shall  be  entitled  to  collate  to  the  like  effect." 

3.  If  the  heir  does  not  collate,  "  liis  brothers  and  sisters,  and  their 
descendants  in  their  place,  shall  have  right  to  a  share  of  the  moveable 
estate  equal  in  amount  to  the  excess  in  value  over  the  value  of  the 
herit^e  of  such  share  of  the  wholo'estate,  heritable  and  moveable,  as 
their  predeceasing  parent,  had  he  survived  the  intestate,  would  have 
taken  on  collation." 

This  section  has  in  part  been  described  as  "singularly  involved," 

and,  80  far  as  is  known,  it  has  not  received  much  elucidation  from 

decided  cases.    It  will  be  observed  (1)  that  it  is  only  "  the  child"  and 

"  the  daughters  "  of  the  predeceasing  heir  who  are  entitled  to  collate, 

>  innM  V.  CoghiU,  1897,  35  B.  2S. 
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and  (2)  that  when  the  succeeding  heir  does  Jiot  collate,  the  equivalent 
claim  is  given  only  to  "  his  brothers  and  sisters  and  their  descendanta." 

With  reference  to  the  Srst  of  these  questions,  it  is  thought  that  the 
language  of  this  section  is  not  sufficient  to  overrule  the  general  provision 
in  sec.  1,  and  that  the  heir  taking  hy  representation,  however  remote  (so 
long,  at  least,  as  within  the  limits  of  sec.  1 ;  but  see  p.  745),  would  be 
entitled  to  share  in  the  moveables  on  condition  of  collatang. 

Ab  regards  the  other  question,  the  case  iB,  e.g,,  this:  A.  dies  intes- 
tate, leaving  heritable  and  moveable  estate.  Hia  elder  son,  B.,  pre- 
deceases him,  but  leaves  issue.  His  (A. 'a)  younger  son  and  only  other 
child,  C,  survives.  B.'s  issue  are  a  daughter,  D.,  and  a  grandson,  E.,  by 
a  son,  X. 

A. 

_L 


B.   bod) 

A 

1 

.  (Bon) 

i 

i 

Is  D.  to  take  any  part  of  the  additional  share  which  is,  or  wonld 
be,  obtained  by  collation,  according  as  E.  does,  or  does  not,  collate  7  If 
he  does  collate,  the  Act  says  he  claims  a  share  of  the  moveables  for 
himself  "and  the  other  issue  of  the  predeceaser,"  who  is  B.,  words 
which  clearly  include  D.  But  if  E.  does  not  collate,  the  equivalent 
claim  is  given  to  "  hie  brothers  and  sisters  and  their  descendants," 
words  which  do  not  include  his  aunt  D. ;  and  in  that  case  a  clear 
opinion  ^ainat  T>.  is  given  hy  Lord  M'Laren.^  With  great  deference 
the  view  is  ai^gested  whether  the  inherent  right  given  by  sec.  1  is  not 
strong  enough  to  bear  out  D.'s  claim.  No  doubt,  seeing  that  the 
stirps  takes  the  heritage,  collation  is  a  condition,  and  clearly  D.  cannot 
convey  the  herit^e.  But  it  is  at  least  not  clear  that  conveyance  is 
a  condition  of  collation.  Even  E.,  if  he  collatea,  may  be  bound  only 
to  allow  its  value  as  a  deduction,  which  D.  may  equally  well  do.  This 
view  avoids  the  concluaion  that  D.'s  right  to  share  or  not  to  share  is 
dependent  on  E.'s  caprice. 

Again,  E.  might  have  "  brothers  and  sisters "  of  his  own,  in  which 
case  they  would  be  within  the  words  of  aec.  2,  and  D.'a  position  might 
accordingly  be  thought  to  be  even  worse;  but  still  the  opinion  is 
st^ested  that  she  is  entitled  to  a  share  of  the  moveables  per  stirpes. 
If  so,  then,  as  regards  the  moveables,  D.  alone  would  take  as  much  as 
E.  and  his  brothers  and  sisters  put  hither. 

E£E^t. — In  no  case  is  the  heir's  position  to  be  made  worae  by 
collation.  Thus,  in  the  case  supposed,  if  E.  collates,  he  keeps  the 
'  Wilk  and  Sueoettio*,  p.  121. 
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heiitage  wholly  to  himself,  and  what  is  shared  between  him  and  D.  is  the 
share  of  the  moveable  estate  which  collation  attracts.  That  his  share 
of  the  rooTeables  must  be  so  divided  is  plain  in  the  case  of  £.  collat- 
ing ;  but  if  he  "  shall  not  collate,"  and  D.  makes  an  independent  claim 
for  a  share  of  the  moveables,  what  then  ?  To  make  the  matter  simpler, 
however,  assume  that  the  family  stands  thus : — 

A. 

I 


B.  (Bon> 


I  I  I 

E.  (bod)  F.  G. 

R,  the  heir-at-law  by  representation,  takes  the  heritage.  He  does  not 
collate.  His  "brothers  and  sisters,"  F.  and  Q.,  make  an  independent 
claim.    The  estate  is : 

Heritage  ......        £1000 

Moveables 1200 

£2200 
L^tim   is  discharged.     If  R   did   collate,   the    share    of    moveables 
which  would  come  to  £.,  F.,  and  Cr.  would  be  £100,  thus : 

Half  of  whole  blended  estate  .        £1100 

Deduct  heritage        .  1000 

£100 

and  accordingly,  if  E.  did  collate,  he  would  keep  the  heritage,  and  E., 
F.,  and  G.  would  each  receive  £33,  68.  8d,  But  E.  does  not  collate. 
In  that  case  it  appears  clear  that,  as  against  C,  B-'s  stirjis  will  still 
draw  the  full  £100,  and,  further,  that  it  will  fall  to  be  divided  between 
F.  and  G-.  only,  giving  £50  to  each. 

But  as  to  all  these  questions,  there  is  the  antecedent  question: 
when  is  it  ascertained  that  the  heir  does  not  collate  ? 

RkLATION  OV  SKC.  1  TO  SbC.  2  OF  THE  1855  ACT 
It  will  be  observed  that  the  first  section  contains  an  express 
declaration  "  that  no  representation  shall  be  admitted  among  collaterals 
after  brothers'  and  sisters'  descendants."  Kow,  nntil  the  Act  was 
passed,  no  heir-at-law  who  was  not  one  of  the  next  of  kin  was  entitled 
to  collate ;  but  of  course  this  latter  limitation  is  removed  by  sec  2  of 
the  Act.  The  question  arises :  May  the  second  section  operate  to 
remove  the  restriction  of  representation  in  moveables  imposed  by 
see  1  ?  That  is  to  say,  suppose  (1)  that  the  heir-at-law  takes  by 
representation,  and  is  not  one  of  the  next  of  kin,  and  (2)  that  he  is 
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more  remote  from  the  intestate  than  a  descendaut  of  a  brother  or 
sister — then  (1)  is  he  entitled  to  collate  ?  and  (2)  if  he  does  not 
collate,  maj  "his  brothers  and  sisters  and  their  descendants  in  tiieir 
place "  claim  under  the  concluding  clause  of  sec.  2  ?  The  Second 
Division  have  answered  the  first  of  these  questions  in  the  affirma- 
tive,^ from  which  it  would  follow  that  the  second  must  be  answered  in 
the  same  manner.  In  Jamieson's  ease  the  facts  were  that  the  intestate 
was  survived  by  an  aunt  and  a  daughter  of  an  uncle.  The  latter  was 
held  entitled  to  collate.  With  deference  it  is  submitted  that  the 
matter  is  worthy  of  reconsideration. 

Mods  of  Collatiok  and  Effect  on  Hkeitagr 

It  is  laid  down*  that  the  heir  is  not  bound  to  allow  the  heritage  to 
be  sold ;  and  that  it  is  sufficient  if  he  communicates  its  valua  But  aftei 
the  observations  in  the  case  of  A'apwr,'  it  is  difficult  to  consider  this  as 
finally  settled,  and  he  may  disqualify  himself  from  collatii^  if  he  sell 
the  property  or  part  of  it.*  The  fact  that  he  holds  under  an  entail,  and 
is  not  entitled  to  disentail  without  consent,  is  no  reason  why  he  should 
not  bring  into  accounting  (hotch-pot)  the  value  of  his  interest  ^ ;  but 
here,  in  addition  to  fixii^  the  value  of  the  lands,  it  would  be  necessary 
to  have  also  an  actuarial  calculation  of  the  value  of  the  heir's  interest 
therein.  Nor  is  the  heir  freed  from  the  obligation  to  collate  because 
the  heritage  is,  or  includes,  a  lease  which  excludes  assignees." 

It  is  common  to  have  a  "  contract  of  collation,"  as  a  bilateral  deed, 
executed  between  the  heir  and  the  personal  representatives.  But  an 
intimated  election  by  the  heir  in  writing  is  sufficient.  The  personal 
representatives  having  no  option,  their  conseTii  is  immaterial,  and  there> 
fore  the  term  "contract"  is  strictly  inappropriata  There  may  be  a 
question  whether  the  heir  could  withdraw  his  election  while  matters 
were  entire,  that  is  to  say,  while  the  personal  representatives  had  done 
nothing  on  the  faith  of  it,  and  on  that  question  it  would  no  doubt  be 
better  for  the  personal  representatives  to  have  a  bilateral  formal  con- 
tract. Usually,  however,  it  would  be  all  the  better  for  the  personal 
representativea  if  the  heir  did  withdraw  his  election. 

If  (as  is  the  common  case)  the  heir  is  benefiting  himself  by  colla- 
tion, it  is  his  interest  to  see  that  proper  steps  are  taken  at  once  to 
protect  his  interest  in  the  moveable  estate.  The  simplest  way  will 
be  that  he  should  be  confirmed  as  one  of  the  executors.  If  that 
cannot  be  done,  he  can  obtain  an  assignation  of  his  proper  proportion 
of  the  personal  estate,  which  he  can  complete  by  intimation  or  otherwise. 

From  the  point  of  view  of  the  personal  representatives  the  matter 
*  JamiMM    V.     Walier,     1B«,     28    R.  *  irCaWi  Tr.  v.  ifC.'t  cb.,  1901,  3  t. 

647.  loes. 

'  M'Lsren,  p.  166.  '  OWmour  v.  O.,  13   Dec  1808,  F.  Q ; 

=  .Vapitr  V.  ft-r,  1388,  6  M.  264.  ^^*^^'  ''^  "■  ^■'  1850,  18  D.  346. 

•  Fiahtr,  rupra. 
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is  not  of  80  much  importance,  bo  long  as  they  on  their  part  have  not 
given  the  heir  a  title  to  any  part  of  the  moveables,  for  of  course  the 
heir  cannot  insist  on  drawing  any  part  of  the  moveables  unless  and 
until  he  communicates  a  share  of  the  heritage,  or  its  value,  free  from 
any  debts  contracted  by  himself. 

It  is  often  laid  down  that  the  share  of  collated  heritage  remains 
heritable  in  the  person  of  the  personal  representative.  But  obviously 
that  is  A  matter  which  depends  upon  bow  the  collation  is  carried  out ; 
and  in  Napier's  case  it  was  expressly  recognised  that  the  effect  of 
collation  on  succession  is  a  matter  of  circumstances.  In  this  con- 
nection the  t«rms  of  any  deed  which  it  may  be  proposed  to  execute 
require  careful  consideration : — 

1.  If  tbere  is  a  bare  intimation  by  the  heir  of  an  election  to 
collate,  or  even  a  bilateral  contract  without  any  clauses  as  to  the 
manner  in  which  the  matter  is  to  be  carried  out,  and  assuming  in 
either  case  that  nothing  has  followed,  the  position  of  parties  aa  r^rds 
their  own  succeBsions  will  be  the  same  as  if  the  heritage  had  been 
conveyed  pro  iTidwiso  to  the  heir  and  the  personal  representatives  in 
their  respective  proper  proportions,  and  as  if  the  heir  had  actually 
received  his  equivalent  share  of  moveables. 

2.  But  this  will  not  be  so  if  the  heritt^e  is  of  a  nature  which 
cannot  be  conveyed,  e.^.  an  entailed  estate  or  leases  excluding  assignees. 
There  a  money  contribution  by  the  heir  is  implied,  and  the  succession 
of  the  personal  representatives  will  be  moveable. 

3.  If  there  are  in  a  bilateral  contract  of  collation  or  otherwise 
mutual  conveyances,  though  in  general  terms,  of  herit^e  and  move- 
ables respectively,  the  result  will  be  as  in  Na  I.  But  of  course  this 
result  will  depend  on  the  terms  of  the  conveyance,  and  it  is  obvious 
that  a  peculiar  question  may  be  raised  if  the  shares  of  heritt^e  falling 
to  the  personal  representatives  are  destined  to  them  and  their  heirs 
and  executors. 

4.  On  the  other  hand  if  the  deed  of  collation  expresses  that  the 
arrangements  are  to  proceed  on  the  footing  of  the  heir  retaining  the 
heritage  and  bringing  its  value  into  account,  it  appears  to  follow  that 
the  succession  of  the  personal  representatives  will  be  whoUy  moveable, 
and  that  as  r^ards  the  heir  the  herih^  wiU  be  wholly  his  heritable 
succession,  and  only  the  balance  of  his  share  will  be  moveable  succession. 

A  number  of  interesting  questions  as  to  the  working  out  of  colla- 
tion, especially  where  the  legitim  claim  comes  in,  will  be  found 
dealt  with  in  Fraser  on  Sushatid  and  Wife,  p.  1056.  For  instance,  if 
the  heir,  beii^  the  only  child  (or  the  only  one  whose  right  to  legitim 
is  not  dischai^d),  claims  the  whole  legitim  fund,  and  ako  claims  a 
share  of  the  executry  along  with  the  other  heirs  oi  iTilestato,  is  the 
value  of  the  heritage  brought  in  before  or  i^ler  the  legitim  is 
ascertainod  ? 
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MINUTE  OF  CiOLLATION,  HERITAGE  BEING  SHARED 
IN  FORMA  SPECIFIC  A 

This  Minute  of  ColI&tJOD,  entered  into  between  A.  \heir-ai-la!U)\  and  B.  and 
C.  [ike  pgnonai  rejketentatiiies],  Witnesseth  that  whereas  D.  [the  intettaie] 
died  at  on  ,  domiciled  in  Scotland,  intestate,  and  leaving 

heritable  and  moToable  estate ;  And  whereas  the  sfud  A.,  B.,  ajid  C-  are  his 
children  and  entitled  to  his  whole  estates,  the  said  A.  being  heir-at-law,  aod 
the  said  B.  and  C.  his  other  next  of  kin :  And  whereas  the  said  A.  has  elected 
to  pardcipate  along  with  the  sud  B.  and  C.  in  the  moveable  estate  of  the  said 
T).,  and  to  collate  the  heritable  estate  of  the  said  D.  accordingly :  Therefore 
the  parties  ^ree  as  follows : — 

Firtt.  The  title  to  the  moveable  and  personal  estate  of  the  stud  D.,  wbere- 
ever  situated,  shall  be  completed  in  the  names  of  the  said  A.,  B.,  and  C,  bj 
confirmation,  letters  of  administration,  (xt  otherwise. 

Second,  The  said  A.  agrees  to  collate,  and  hereby  collates,  the  heritable 
and  real  estate  of  the  said  D.  with  the  said  E  and  C.  He  has,  of  even  date 
with  his  signature  hereto,  granted  &  disposition  in  favour  of  the  said  B.  and  a 
separate  disposition  in  favour  of  the  said  C,  each  to  the  extent  of  one-thiid 
pro  indiviao  of  the  subjects  in  X.  Street,  Edinburgh,  being  the  only  known 
heritable  estate  which  belonged  to  the  said  D.  He  shall  forthwith  complete 
a  title  in  hjs  name  to  the  said  subjects  as  heir  to  the  said  D.,  and  record  the 
same.  The  expenses  of  and  conneoted  with  the  service  and  dispontions,  and 
completing  the  same,  and  these  presents,  shall  be  shared  by  the  three  parties 
equally. — In  witness  whereof. 

This  will  have  the  effect  of  giving  the  heir  a  title  to  a  share  in  the 
personal  estate  while  he  may  be  in  a  position  to  encumber  the  whole 
heritage.  If  thought  necessary,  therefore,  the  following  words  may  be 
added  after  article  ^rs^ : — 

But  the  said  B.  and  C.  shall  not  he  bound  to  allow  suoh  title  to  be  made  up 
until  the  said  A.  has  completed  a  title  to  the  heritage  as  after  menluoned,  attd 
the  same  has  aooresced  to  the  dispositions  after  mentioned,  withont  any 
dil^^ence,  enoumbranoe,  or  other  impediment  used  agunst  or  created  by  the 
said  A. 

MINUTE  OF  COLLATION,  THE  HEIR  RETAINING  THE  HERIT- 
AGE BUT  CONTRIBUTING  ITS  VALUE:  DISTINCTION 
BETWEEN  LEGITIM   AND   EXECUTRY 

This  Minute  of  Collation,  entered  into  between  the  parties  followin|^ 
namely,  (first)  A.  [Iteir-at-Uae],  (second)  B.  [of/ier  surviving  chUd  o/  intestate], 
and  (third)  C.  {grandson  by  predecearing  chiUl  of  intedaie],  Witnesseth  that 
whereas  D.  [Ike  intestate]  died  at  on  ,  domiciled  in  Scotland, 

intestate,  and  leaving  heritable  and  moveable  estate :  And  whereas  the  sud 
A.  and  B.  are  the  only  children  of  the  said  D.  who  survived  him,  and  the  said 
C.  is  the  only  child  of  the  late  £.,  another  son  of  the  said  D.,  but  who  pre- 


j,t.zed_,CjOO<^IC 


MINTTTE  OP  COLLATION  749 

deceased  his  father:  And  whereas  the  said  A.,  being  the  eldest  son,  is  the 
heir-at-lan  and  entitled  to  the  heritable  estate,  the  said  B.,  as  the  only  other 
surviving  child,  is  entitled  to  the  legitim  fund,'  subject  to  the  right  of  the 
said  A.  to  share  therein  on  condition  of  his  collating  the  heritable  with  the 
moveable  estate,  and  the  said  B.  and  C,  as  the  heirs  in  moveables  ab  intettato, 
are  entitled  to  the  exeoutry,  subject  to  the  right  of  the  said  A.  to  share  there- 
in on  the  same  condition :  Ajid  whereas  the  said  A.  has  elected  to  participate 
in  the  legitim  and  executry,  and  to  collate  the  heritable  estate  accordingly : 
Therefore  the  parties  agree  as  follows ; — 

Fint.  The  title  to  the  moveable  and  penonal  estate  of  the  said  D.,  where- 
ever  situated,  shall  be  completed  in  the  names  of  the  said  A.,  B.,  and  0.,^  by 
confirmation,  letters  of  administration,  or  otherwise. 

Second,  The  said  A.  agrees  to  ootlate,  and  hereby  collates,  the  heritable  and 
real  estate  of  the  said  D.  with  the  said  B.,  as  entitled  to  share  in  the  legitim 
and  executry,  and  with  the  said  C,  as  entitled  to  share  in  the  executry, 
according  to  their  interests.  The  only  heritable  estate  of  the  said  D,,  bo  t&i 
as  known,  is  the  farm  of  X.  in  the  county  of  Y.  In  carrying  the  collation 
into  effect  the  said  A.  shall  not  convey  the  said  subjects,  but  shall  bring  their 
value  into  account.  Such  value,  after  making  all  proper  allowances  and 
deductions,  is  hereby  fixed  at  £  .* 

Third,  The  expenses  of  these  presents  shall  be  borne  by  the  three  parties 
equally. — In  witness  whereof. 

^  Legitim. — This  will  not  be  referred  to  as  one-halt  or  one-third  of  the 
penonal  estate,  seeing  that  heritable  securities  do  not  contribute  to  legitim. 

^  Conjirmation, — C.  is  not  entitled  to  the  office  of  executor  (sec.  1, 
Intestate  Succession  Act).  But  here  it  is  reasonable  that  C.  should  be  con- 
joined, and  it  appears  quite  competent. 

*  ValwUion. — All  debts  will  be  taken  off.  Further,  if  the  widow  is 
entitled  to  terce,  this  must  be  specially  referred  to  here.  Thus:  "after 
making  all  proper  allowances  and  deductions  (including  an  agreed-on  deduc- 
tion in  respect  of  the  widow's  right  of  terce  in  said  subjects)  is  hereby  fixed  at 
£        ."    The  terce  will  be  valued  by  an  actuary. 

SIMPLE  INTIMATION  OF  ELECTION  TO  COLLATE 

.    ToA.  ,  [Place  and  date,] 

C.A. 
I  hereby  intimate  to  you,  as  judicial  factor  on  the  heritable  and  moveable 
estates  of  the  late  B.,  that  I  elect  to  participate  in  the  [legitim  and]  executry, 
and  to  collate  the  heritage  so  far  as  necessary  to  that  end. 
[Holt^raph  or  tested.] 


D.qit.zeaOvGoOt^lc 


SECTION  XLIII 

MAREUGB  CONTRACTS 

Capacity  of  Partiea — The  capacity  of  the  parties  is  regulated  by 
their  respective  domicilea  at  the  date  of  the  contract.  The  chief 
practical  application  of  the  rule  is  that  a  minor  cannot  by  the  law  of 
England  or  Ireland  make  a  valid  contract,  and  this  is  not  cured  either 
by  the  marriage  or  by  the  residence  of  the  Bpouses  in  Scotland/  or  (it 
would  seem  clear  in  principle)  by  any  clause  in  the  contract  as  to  the 
law  which  flhall  rula  There  are,  however,  means  by  which  under  certain 
circumstances  this  difficulty  can  be  got  over,  but  of  course,  in  tbeee 
cases  advice  will  be  obtained  in  England  or  Ireland. 

Insolvency  of  Husband.— It  appears  that  the  insolvency  of  the 
husband  is  no  ground  for  attacking  provisions  by  him  m  an  antenuptiBl 
contract  of  marriage  so  lot^  as  these  are  Qot  exorbitant,  and  if  the  wife 
is  not  a  conscious  party  to  a  fraud  upon  the  creditors.*  But  even  in 
that  case  opinions  were  reserved  as  to  what  the  decision  might  have 
been  if  the  creditors  had  claimed  only  a  partial  reduction. 

Unilateral  Deed. — ^The  ordinary  contract  of  marriage  ia  a  bilateral 
deed  signed  by  both  contracting  parties,  and  this  course  should  always 
be  followed  if  poasibla  Sometimes  it  ia  desired  to  have,  say,  the  lady's 
settlement  in  a  separate  instrument  in  English  form,  and  to  that  there 
is  no  real  objection.  Even  then,  however,  the  two  deeds  ought  to 
contain  mutual  references,  and  indeed  it  is  recommended  that  they 
should  both  be  expressed  as  bilateral  instruments,  each  containing  a 
contract  to  marry  and  bearing  that  the  provisions  therein  contained  are 
in  consideration  of  the  marri^e,  and  of  the  provisions  In  the  other  deed. 
For  in  the  case  of  a  true  unilateral  deed  by  the  intended  wife,  the 
husband  not  signing  it,  the  result  may  be  that  it  is  held  to  be  revocable 
with  the  husband's  consent,  althoi^h  it  bears  to  be  executed  with  reference 
to  the  marri^e  and  contains  ordinary  matrimonial  trusts,  including 
a  destination  of  the  fee  to  the  children  of  the  marriage.'  In  IFall's 
case  children  had  not  come  into  existence  when  the  question  was  raised, 

'  CooperY.  C,  1888,  Ifi  R  (H.  L)2!.  (revwation   ■llowed)  ;    Lyon  v.    L.'t    Tn., 

1  M'Loy  r.  WQueen,  1896,  1  F.  804.  1901,  S  P.  SGS  (contra). 

>  Watt    V.     WalsoB,    18S7,    24    R.    330 
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and  some  weight  was  given  to  that  fact,  though  it  is  difficult  to  aee  why 
it  should  make  any  difference  bo  long  as  it  cannot  even  be  averred  that 
the  wile  is  past  child-bearing. 

The  matters  requiring  attention  in  connectioa  with  marriage  contracts 
naturally  fall  under  the  following  heads : — 

1.  Provisions  by  the  husband  for  his  widow. 

2.  Provisions  by  the  husband  for  children  and  issue  of  the  marriage. 

3.  Provisions  by  wife  for  husband,  children,  and  issue. 

4.  Provisions  by  third  parties. 

5.  The  powers  and  immunities  of  the  trustees  if  the  marriage 
contract  includes  the  constitution  of  a  trust  or  trusts. 

6.  General  clauses,  e.g.  (a)  exclusion  of  legal  rights,  and  {b)  de- 
claration as  to  the  local  law  which  is  to  regulate  the  construction  of 
the  deed  and  the  rights  of  parties. 

ProvifiionB  by  Husband  for  bis  Widow. — The  provisions  by  the 
husband  for  his  wife  in  the  event  of  her  surviving  him  very  commonly 
embrace  all  the  following,  namely : — 

1.  Mournings. 

2.  Interim  aliment. 

3.  Liferent  of  a  housa 

4.  Furniture  in  liferent  or  in  fee. 

5.  An  annuity  with  or  without  security. 

Moumiii^ — A  certain  sum  will  be  specified,  and  it  will  bear  to 
be  for  mournings  for  the  widow  and  the  children  of  the  marriage 
living  in  family  with  her.  Further,  it  is  not  clear  that  general 
creditors  of  the  widow  could  not  reach  any  sum  so  provided  to  her 
for  her  mournings.  For  these  reasons  it  is  recommended  that  the 
provision  should  be  made  through  the  intervention  of  trustees,  with 
power  to  them  to  apply  the  money  for  the  proper  purposes.  As  to 
security,  see  p.  758. 

Interim  Aliment — This  is  intended  to  cover  the  period  between 
the  date  of  the  husband's  death  and  the  first  term's  payment  of 
annuity.  If  the  annuity  were  declared  to  run  from  the  date  of 
death,  there  would  be  no  need  of  any  separate  provision  of  interim 
aliment,  except,  indeed,  that  it  may  be  desired  to  provide  a  larger 
temporary  sum  to  cover  extraordinary  expenses  at  the  time  of  the 
death.  The  amount  of  the  provision  may  be  fixed  either  at  a  lump 
sum,  or  at  a  certain  rate  per  annum  for  the  period  between  the  death 
and  the  first  term.  As  in  the  case  of  mournings,  and  for  the  same 
reason,  it  is  recommended  that  the  provision  be  made  through  the 
intervention  of  trustees.    As  to  security,  aee  p.  758. 

Liferent  of  House. — This  may  take  the  form  of  a  disposition  in 
liferent  after  the  husband's  death,  with  infeftment  thereon  immediately 
upon  the  marriage,  or  it  may  be  merely  an  obligation  to  provide  a 
house.      In  the  former  case  the  husband  will  grant  absolute  warran- 
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dioe  even  though  there  is  existing  debt,  so  that  it  may  be  clear  that 
in  a  question  with  his  heirs  or  other  representatives  the  widow  is 
entitled  to  be  relieved  of  all  debt,  interest  as  well  as  principal.  Other 
matters  requiring  attention  are :  (1)  whether  the  house  should  be  put 
into  a  complete  state  of  order  and  repair  at  the  beginning  of  the 
liferent;  (2)  the  incidence  of  feu-duty,  repairs,  and  landlord's  taxes; 
and  (3)  fire  insurance.  As  to  these,  see  p.  664  The  liferent  will 
of  coarse  be  declared  alimentary,  and  in  order  to  make  this  effectual 
the  provision  will  be  made  through  the  medium  of  a  trust  It  is 
suggested  that  it  should  be  in  the  option  of  the  husband,  or  of  his 
heir  or  other  representatives  (or  at  least  of  the  husband),  to  provide 
an  additional  yearly  annuity  of  stated  amount  in  lieu  (^  the  specific 
liferent,  on  condition  that  the  same  be  sufficiently  secured  to  the 
satisfaction  of  the  trustees.  This  will  protect  the  wife  or  widow,  and 
yet  enable  the  husband  (or  his  successors)  to  deal  with  the  property 
free  from  the  hampering  encumbrance  of  the  liferent.  If  the  clause 
of  option  is  to  extend  at  all  to  the  husband's  successors,  it  may  he  pre- 
ferred that  it  should  take  the  form  of  a  mere  power  to  the  trustees,  iriik 
eotuent  of  the  vndow,  to  release  the  specific  property  on  obtaining  satis- 
factory security  for  a  substituted  alimentary  annuity,  which,  in  view  of  the 
alimentary  clause,  they  might  not  otherwise  be  entitled  to  do.  The  whole 
provision  will  no  doubt  be  declared  to  lapse  in  the  event  of  re-marriage. 

Fumittire,  etc. — It  is  very  natural  to  give  the  widow  a  right  of 
some  sort  in  the  matter  of  houseboH  furniture,  etc.  The  spedfication 
of  the  subject  of  the  provision  will  require  some  consideration.  Ihe 
provision  may  bo  a  fee  or  liferent  In  the  case  of  a  liferent  the 
widow  should  be  taken  bound  to  insure  at  her  expense  in  the  nanies 
of  herself  and  her  husband's  repreBentatives  for  their  respective  rights 
and  interests,  and  it  will  be  provided  that  the  liferent  shall  come  to 
an  end  in  the  event  of  re-marri^.  In  either  case  it  may  be  con- 
venient to  give  an  alternative,  in  the  option  of  the  husbuid  or  his 
representatives,  to  pay  a  certain  lump  sum  at  his  death  in  lieu  of  the 
provision  of  furniture.    As  to  security,  see  p.  758. 

Annuity  (see  p.  808). — The  following  points  require  attention : — 

1.  Terms  of  Payment. — See  interim  aliment,  svpra.  The  annuity 
will  probably  be  payable  in  advance,  and  it  is  for  consideration 
whether  it  should  be  half-yearly  or  quarterly. 

2.  Income  Tax. — An  obligation  to  pay  the  annuity  free  of  tax 
would  be  ineffectual  as  regards  the  tax.  If  the  matter  is  considered 
of  sufficient  importance,  the  intention  may  be  carried  out  approximately 
by  giving  an  annuity  of  £105  or  thereabouts  if  a  free  annuity  of  £100 
is  what  is  desired.  Or,  in  any  case,  the  husband  may  make  his  inten- 
tion effectual  in  his  will. 

3.  Alimentary. — The  annuity  will  of  course  be  made  alimentary 
(pp.  22,  650). 
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4.  Be-marriage. — Provisioii  will  naturally  be  made  for  reatricting, 
if  not  terminatuig,  the  annuity  in  the  event  of  the  re-marri^  of  the 
widow.  If  the  annuity  is  payable  in  advance,  the  alteration  will  take 
effect  as  at  the  next  term  of  payment :  if  it  is  not  payable  in  advance, 
the  alteration  will  take  effect  aa  from  the  date  of  the  second 
marri^. 

5.  WTietker  in  Addition  to  Pension,  etc. — If  the  widow  as  such  will 
or  may  be  entitled  to  a  pension  from  any  Widows'  Fund,  it  wiU  be 
made  express  whether  it  is  to  be  imputed  towards  payment  of  the 
marriage-contract  annuity,  or  whether  the  widow  is  to  draw  both ;  and 
the  husband  will  bind  himself  to  make  any  annual  or  other  con- 
tributions, and  generally  to  comply  with  the  conditions,  necessary  to 
entitle  the  widow  to  the  pension. 

6.  Security. — See  infra.  The  special  point  is  how  the  widow's 
annuity  and  the  children's  provisions  are  to  rank  upon  the  subject  of 
the  security.  It  is  sometimes  recommended  that  the  widow^s  annuity 
and  her  other  provisions  should  be  declared  the  first  charge  upon  both 
capital  and  income.  But  the  requirements  of  each  case  must  be  judged 
of  according  to  the  special  circumstances.  There  may  be  cases  in  which 
it  would  be  fairer  that,  so  long  as  it  is  possible  that  there  may  be 
children  or  remoter  issue  (or  at  least  immediate  children)  of  the 
marriage  who  may  become  entitled  to  the  capital,  the  widow's  claim 
against  the  special  security  should  be  restricted  to  the  income,  leaving 
her  of  course  her  claim  for  the  balance  against  her  husband's  general 
estate,  if  any.  In  other  cases  the  Income  would  be  altogether  too 
small ;  but  this  arrangement  might  be  more  feasible,  and  all  the  fairer, 
if  there  were  a  pension  fund  as  above  referred  to  from  which  the  widow 
was  certain  of  so  much  more  towards  her  annuity. 

7.  /iKTwfoTicc.— See  p.  809. 

Security  for  Widow's  Provisions. — Security,  if  any,  constituted 
by  the  husband  may  take  various  forms,  of  which  the  following  may 
be  mentioned : — (1)  life  insurance,  (2)  transfer  of  funds,  (3)  entaijed 
estate,  (4)  fee-simple  estate. 

Life  Ineurauce. — As  to  general  points  requirii^  attention  see 
p.  686.  The  title  must  be  invest^ated  and  the  ^e  admitted.  The 
husband  will  bind  himself  to  keep  up  the  insurance,  but  it  should  be 
made  clear  that  the  trustees  are  not  to  be  responsible  for  failing  to  see 
that  in  point  of  fact  he  does  so.  In  the  ordinary  case  there  should  be 
no  funds  from  the  insurance  in  the  hands  of  the  trustees  until  after 
the  husband's  death,  but  that  will  not  be  so  (a)  if  the  policy  be  sur- 
rendered for  cash,  or  <J>)  if  it  is  an  endowment  policy  payable  on  the 
husband  attaining  a  certain  age,  and  if  he  should  attain  it.  In  the 
latter  case  it  is  necessary,  and  in  all  cases  it  may  be  proper,  therefore, 
to  include  clauses  dealing  with  the  income  of  the  pohcy  moneys  during 
the  husband's  life.     In  the  endowment  case  the  husband  will  naturally 
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be  the  person  to  whom  the  inoome  will  be  made  payable  during  the 
remainder  of  his  life.  The  caBO  of  funds  arising  from  surreDder  is, 
however,  difTereot.  There  is  then  default  on  the  part  of  the  husband, 
from  which  it  is  out  of  the  question  that  he  should  derive  any  benefit 
The  natural  procedure  would  be  to  convert  the  policy  into  a  fully 
paid-up  poUcy  for  the  largest  amount  which  the  company  will  give 
(see  p.  689),  in  which  case  there  will  be  no  trust  fund  and  no  income 
until  the  husband's  death.  Assuming,  however,  that  the  policy  is  sur- 
rendered for  cash,  provision  should  be  made  for  applying  the  income 
for  behoof  of  wife  and  children  and,  so  far  as  not  so  applied,  for 
accumulating  it. 

Special  power  will  be  conferred  on  the  trustees  to  apply  the 
bonuses  towards  reduction  of  premiums.  If  the  husband  should  at  the 
same  time  be  settling  any  funds  under  the  trust,  there  will  be  an 
express  clause  entitling  the  trustees  to  apply  the  income  towards  the 
premiums.  But  it  is  not  clear  that  it  is  judicious  to  extend  this  to  the 
income  of  any  funds  settled  by  the  wife,  so  as  to  entitle  the  trustees  to 
apply  her  income  tor  that  purpose  vnthovi  her  consent;  with  her 
consent  this  could  of  course  be  done  without  any  clause. 

If  the  policy  be  not  taken  out  in  name  of  the  trustees,  the  assigna- 
tion in  their  favour  will  be  intimated  to  the  insurance  company 
immediately  upon  the  marriage;  and  to  enable  this  to  be  done,  the 
trustees  should  give  an  express  acceptance  of  office,  even  though  there 
may  be  no  funds  under  the  trust  requiring  present  administration. 

Tranafer  of  Funds. — In  this  case  there  must  be  provision  for 
the  disposal  of  the  income  during  the  husband's  life,  and  it  will 
naturally  be  payable  to  him,  subject  to  his  fulfilling  any  obligations  to 
pay  life  premiums  or  other  obligations  undertaken  by  bim  in  favour  of 
the  trustees,  so  far  as  past  due.  The  liferent  cannot,  however,  be  made 
alimentary,  and  it  may  therefore  be  desired  to  introduce  clauses 
foi-feiting  or  suspending  it  in  the  event  of  the  husband  doing  or  suffering 
anything  which  would  otherwise  have  resulted  in  the  income  passing  to 
his  creditors,  and  for  passing  it  over  to  the  wife  or  the  children  of  the 
marri^,  or  both.     See  pp.  793-6. 

An  Entailed  Estate. — Generai  and  fecial  Powtra. — In  alt  cases 
there  is  the  power  under  the  Aberdeen  Act  (5  Geo.  IV,  c  87),  and 
there  may  be  special  power  under  the  deed  of  entail  If  so,  the 
conditions  attachii^  to  it  must  be  carefully  attended  to.  The  danger 
of  failing  to  do  so,  and  of  putting  the  provision  on  the  entail  power 
specially,  is  seen  in  Callander's  case,'  where  a  provimon  granted  "  in 
virtue  of  the  said  power,"  i.e,  the  power  in  the  deed  of  entail,  failed 
altt^ther  because  the  terms  of  that  power  had  not  been  com^died 

■  Oailander  v.  C,  ISflB,  7  M.  777,  from      prior  cue  of  Zaekhart  v.  £.,  1853,  IS  D. 
which,  uid  the  appeal  CMC  of  Didaon  v.  D.,       S14,  cuinot  be  nlied  npon  on  this  point. 
1S54,    1  Huq.  729,  it  appMvs  that   the 
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with,  and  the  words  quoted  were  held  to  exclude  the  bene&t  of  the 
fltatutoiy  power.  The  better  method  is  to  aet  out  expreesly  that  the 
provisjon  is  granted 

in  virtue  and  iu  exercise  of  the  powers  under  the  Entwl  Acts  and  under  the 
deed  of  entail,  and  of  all  other  powers  anywise  enabling  me  in  this  behalf,  each 
without  prejudice  to  the  others. 

Who  may  grant  Annuities  ? — The  husband  may  be  (1)  institute  •  in 
possession,  (2)  heir  in  posaesaion,  (3)  heir-apparent  The  powers  of  the 
Aberdeen  Act  are  avaibble  in  the  first  and  second  of  these  cases. 
And  the  third  case  is  provided  for  under  sec.  6  of  the  Entail  Amend- 
ment Act,  1868,  by  which  the  heir-apparent,  with  consent  of  the  heir  in 
poBSeesion,  may  create  a  corresponding  annuity,  to  come  into- effect  at 
his  own  death,  and  postponed  to  provisions  granted  by  the  heir  in 
'posEession,  and  calculated  after  deducting  (in  addition  to  other 
deductions) 

the  burdens  and  proTiaioos  granted  by  the  heir  in  poeseesioD  to  his  or  her 
wife  or  husband  and  child  or  children,  so  far  as  cliargeable  od  such  entailed 
estate,  or  on  the  rents  thereof. 

SiAsequent  Divestiture. — Though  the  heir  should  after  granting 
the  provision,  but  before  ,hifl  death,  be  obl^ed  to  denude,  the  provisions 
granted  by  him  will  be  effectual  on  his  death.'  The  cases  cited  were 
instances  of  the  operation  of  clauses  of  devolution,  hut  the  grounds  of 
judgment  would  extend  the  rule  to  cases  of  denuding  in  favour  of  a 
nearer  heir  subsequently  bom ;  and  the  case  of  propulsion  is  a  fortiori. 

Insanity. — Though  obviously  it  cannot  arise  on  the  preparation  of 
a  marriage  contract,  it  is  necessary  in  order  to  complete  the  subject  to 
refer  to  the  question  whether  provisions  may  be  granted  by  the  curator 
io^tis  of  an  heir  who  is  of  unsound  mind.  This  was  allowed  in  Gordon's 
cam,'  where,  however,  the  facts  were  favourable.  The  provisions  were 
for  the  wife  and  children  of  the  heir  in  possession ;  he  had  been  ituxipax 
At  the  time  of  his  succession ;  his  wile  and  children  were  unprovided 
for ;  there  was  a  lai^e  rental ;  no  personal  estate ;  the  provisions  did 
not  exceed  the  statutory  limits ;  and  the  next  heirs  consented.  There 
are  indications  that  there  might  be  difKculties  in  cases  where  the  facts 
were  materially  different,  e.g.  if  it  were  sought  to  exercise  entail  powers 
much  in  excess  of  the  statutory  limit,  or  to  apportion  children's 
provisions. 

Amount  of  Annuity,  Eviail  Rented. — The  limit  under  the  Aberdeen 
Act  is  one-third  of  the  rent  or  yearly  value  as  at  the  husband's  death. 
The  year  of  his  death  is  taken  even  though  he  may  have  ceased  to  be 
heir  in  possession  many  years  before,  as  by  the  operation  of  a  clause 

7  M.  B78  ;  ffunfar  Blair  v.  E.  B.,  1898,  1 
F.  437. 

»  Oordon'scb,,  Petr.,  1802,  4  F.  677. 
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ol  devolution,^  Again,  if,  saj,  a  feu-dutj  be  legally  exigible  in  that 
year,  it  must  be  computed  though  it  is  unsecured  and  the  vassal 
insolvent.^  Casualties  would  no  doubt  follow  the  rules  applicable  in 
tniste  as  between  capital  and  income.'  The  rental  includes  mining 
royaldes,*  Balmou  fishings  and  shootings,  though  unlet^ 

The  mansion-bouse  and  garden  and  policies  are  excluded,'  though 
there  has  been  a  disentail,  and  the  policies  though  let  as  grass  parks.' 

Dtducti&M. — ^The  Aberdeen  Act  directs  deduction  of 
the  pubhc  burdens,  liferent  proriuODS,  ttie  jearl;  interest  of  debts  and 
proTiBions,  including  the  interest  of  provisions  to  children,  and  the  yearly 
amount  of  other  burdens  of  what  nature  soever  affecting  and  burdening  tiie 
estate  or  the  yearly  prooeeda  thereof,  and  diminishing  the  yearly  value 
thereof  to  tbe  heir  of  entail  in  poeaession. 

This  does  not  authorise  deduction  of  repairs  or  management  charges.' 
The  full  annual  payment  of  rent-charges  is  deducted  and  not  merely 
the  part  representing  interest^  XTnder  clauses  in  deeds  of  entail  tha 
result  may  be  the  same,*  or  no  part  of  rent-chargee  may  be  allowed.*^ 

Deditction  of  other  Provisions. — It  will  of  course  be  understood  that 
in  fixing  the  amount  of  any  statutory  annuity  deduction  is  made  of  any 
prior  annuity  under  the  statute,and  also  of  any  prior  annuity  or  annuities 
under  the  deed  of  entail,  all  as  at  the  death  of  the  granter  of  the  annuity 
in  question.  This  ia  clear  under  the  list  of  deductions  above  quoted 
from  sec  1.  Further,  the  deductions  include  the  yearly  interest  of  the 
children's  provisions,  if  any,  granted  by  the  granter  of  the  annuity ;  and 
vice  versd,  iu  fixing  tbe  rent  for  calculating  tbe  children's  provisions,  the 
widow's  annuity  granted  by  the  granter  of  the  provisions  ia  deducted. 
In  APBonald  ^  a  formula  is  given  for  worldi^  out  the  necessary  cross 
calculations.  In  the  case  of  annuities  under  the  deed  of  entail  there 
may  be  much  doubt  on  these  and  many  other  points,  according  to  the 
terms  of  the  particular  deed,  e.g.  whether  the  annuity  is,  as  in  the  case 
of  the  statutory  annuity,  to  be  fixed  once  for  all  at  the  death  of  the 
granter,  or  is  to  fluctuate  with  rental  and  deductions  while  it  remains 
in  force. 

Ses  judicata. — It  is  not  clear  whether  a  decision  upon  rental  and 
deductions  in  a  previous  petition,  possibly  by  the  Lord  Ordinary,  on  a 

'  Hunter  Blair,  tupra.     But  inoreMs  of  '  S.  <if  Oallctatg,  Pete.,  1902, 10  S.  L.  T. 

rent  resulting  from  permanent  improvemeiiti  No.  312. 

effected  ftfter  a  diaentait  is  deducted  ;  Dcd-  ■  Ld.  Sallotm,  Petr.,  18B7,  S4  S,  L.  B. 

rympU  v.  Blair,  IBOO,  7  S.  L.  T.  850.  352. 

*  Lanumt  Campbell  t.   Carler  Campbell,  •  Ld.  Quterubtrry,  Fete.,  reported  is  notB 
ISBG,  22  R.  aSO.  to  SaUoun. 

•  See  p.  662.  "  Salfour  MelvUle  r.  Mylnt.  IMl,  8  P. 

•  Ld.  Belhavm  and  SleakM,  Petr.,  1896,  421   ("feu-daties  and  all  other  legm]  and 
23  R.  4:^3.  annual  bnrdeDe"] ;  Paierxm  v.  P.,  1849,  11 

'  Lei'h  V.  £.,  18S2,  21  D.  lOBS.  D,   14vO  ("  fen-duties   ud  aU   other  1^ 

*  M.   of  Northampt<m,    Petr.,   1898,    35      annual  burden*"). 

S.  L.  E.  9J1.  "  M'Donald  r.  Lotkhart,  1888,  14  S.  785, 
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report  and  without  argument  or  a  contradictor,  is  rea  jvdieata  in  a 
subsequent  case  with  reference  to  the  same  estate  and  under  the  same 
entail.^ 

Effed  of  Sestriaion  of  Security/. — If  the  wife  he  infeft,  she  may 
release  part  of  the  lands  without  diminishing  the  amount  of  her 
annuity,  i.e.  the  rent  of  the  released  part  will  still  be  reckoned  in 
applying  the  statutory  limit.'  But  of  course  if  this  is  to  be  done  there 
ought  in  prudence  to  be  words  in  the  deed  of  restriction  making  the 
meaning  very  clear. 

Belaiion  of  Statutory  and  BrUail  Powers, — The  statute  does  not 
curtail  wider  powers  if  given  under  the  deed  of  entail,  but  the  same 
heir  may  not  grant  cumulative  provisions  under  the  entail  and  under 
the  .Act  BO  as  to  exceed  the  statutory  limits  (s.  12). 

Limii  of  Total  Annuiiiet  under  Act. — The  third  section  of  the  Act 
provides  that — 

where  two  liferents  to  wives  or  husbands,  granted  under  the  powers  herein- 
before  contained,  shall  be  subsisting  at  any  one  time  ...  it  shall  not  be 
competent  to  grant  a  third  lifereot  to  take  effect  till  one  of  the  former  subsist- 
ing liferents  shall  cease  or  expire. 

It  is  the  coming  into  effect  and  not  the  power  that  is  affected,  so 
that  though  there  are  two  annuities  a  third  may  be  granted,  but  it 
cannot  begin  to  run  till  one  of  the  others  drops.^  The  remainder  of  the 
section  is  in  the  following  terms : — 

But  the  power  of  granting  a  liferent  may  be  eierciaed  bo  as  to  increase  a 
former  liferent  or  grant  a  new  liferent  to  the  extent  hereinbefore  authorised 
to  be  granted  upon  the  ceasing  or  expiration  of  any  former  or  aubusting 
liferent,  although  the  same  may  not  take  place  in  the  lifetime  of  the  persons 
granting  such  prospective  or  increased  liferent. 

This  is  a  material  qualification  of  the  rule  of  a  1  to  the  effect  that 
everything  is  to  be  determined  as  at  the  date  of  the  grantor's  death. 
Thus  A.  grants  an  annuity  to  his  wife  B.  of,  say,  ;£500  subject  to  the 
statutory  restrictions.  When  he  dies  there  is  a  subsisting  annuity  of 
£300  to  C.  The  free  rental  after  deducting  C's  annuity  is  £900.  On 
A'a  death  B.  draws  £300  per  annum  (one-third  of  £900).  But  on  C's 
death,  B.'6  annuity  expands  to  £400  by  the  addition  of  £100,  being 
one-third  of  C's  annuity,  and  this  without  any  special  provision  to  that 
effect  in  the  deed  creating  the  annuity.'  Further,  it  will  be  observed 
that  the  section  does  not  apply  if  the  former  provisions  are  not  under 
the  statutory  power,  but  under  power  in  the  deed  of  entail.*  Here, 
however,  questions  may  arise  under  the  clauses  in  the  entail ;  and  yi«w« 
whether  an  annuity  granted  under  both  powers  could  be  held  to  be  an 
entail,  and  not  a  statutory,  provision  ? 
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The  worda  of  tb«  section  are,  "  where  two  liferents  to  wives  or 
hnsbande  . . .  shall  be  subsisting  ...  it  sball  not  be  competent  to  grant 
a  third  liferent."  Aasuming  that  there  is  one  annuity  to  a  wife  and 
one  to  a  husband,  t^tucre  whether  a  third  could  take  effect?  It  is 
thoi^ht  not. 

The  annuity  may  be  made  payable  in  advance.* 

InfeftmeTU. — 1,  Qranier. — The  1874  Act,  s.  9,  applies,  and  the  result 
is  that  without  infeftment  or  any  title  at  all  the  husband  may  gnuit 
effectual  provisions.' 

2.  Orantee. — As  to  the  form  of  provision, 
So  far  ee  I  can  see  an  heir  of  eotul  in  poeaesaion  might  under  the  statuts 
competently  bind  and  oblige  himself  and  the  heirs  succeeding  to  him  in  iba 
entailed  estate  in  payment  of  an  annuity  to  the  full  amount  permitted  by  tte 
Act,'  without  securing  it  by  infeftment  at  all,  or  he  might  grant  security  ft» 
the  annuity  over  a  part  only  of  the  estates.^ 

Back-hand  Rents. — No  part  of  the  annuity  is  chargeable  gainst  any 
rents  falling  to  the  executry  estate  of  the  granter  of  the  annuity.'  The 
same  holds  as  r^ards  any  annuity  current  at  the  death  of  an  heir  in 
possession,  except  that  his  estate  must  pay  the  proportion  to  the  date  d 
his  death.^ 

A  Fee-simple  Estate. — If  the  husband  possesses  a  feo-eimple 
estate,  it  will  be  a  natural  arrangement  that  the  widow's  aonui^ 
should  be  secured  over  it.  A  power  of  restricting  security,  and 
accepting  a  substituted  security,  should  be  given.    See  p.  752. 

ExTiNT  AND  Ranking  of  Skcubitt 
In  connection  with  questions  of  security  special  reference  has  been 
made  to  the  wife's  annuity,  but  when  the  circumstances  admit,  the 
security  should  cover  all  other  provisions,  e.g.  (1)  mournings,  (2)  interim 
aliment,  (3)  sum  in  lieu  of  furniture,  and  (4)  an  indefinite  provision  of 
the  liferent  of  a  house,  and  any  additional  annuity  in  lieu  thereof.  Of 
course,  in  the  case  of  an  entailed  estate  that  is  impossible.  As  to  rank- 
ing between  widow  and  children,  see  p.  753. 

Frovisioms  bt  Husband  for  Children  and  Issue  of  the 

Makriaoe 

The  Heir. — If  there  is  a  landed  estate,  special  provisions  will  or 

may  be  required  with  reference  to  it,  and  to  the  right  and  interest  of 

the  heir  of  the  marriage  in  it,  and  his  consequent  exclusion  from  the 

benefit  of  the  other  provisions  in  favour  of  children. 

>  Lanuml  Camp/tell  t,  Carlfr  CampMl,  something  might  turn  on  the  ipeciaJ  tenia 
1895,  22  R.  260.  of  the  power. 

<  WAdnmv.  M'A.,  187B,  6R  1256.  *  Per  Lord  Adam  la  Hunter  Blair,  n^ra. 

*  As  to  itowers  under  the  deed  of  entu].       See  tiao  Lord  Rutherfnrd  Cl»rk  in  M'Adaat, 
*  Maiaand  v.  M,.  1ST7,  4  R.  422.        ' 
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Entailed  Estate.— The  EntaU  Amendment  Act,  1848  (s.  8),  made 
proviBion  for  securing  the  descent  of  an  entailed  estate  upon  the  issue 
of  a  marriage.  An  obligation  to  that  effect  might  be  given  by  an  heir 
in  possession  or  an  belr-apparent, "  together  or  separately  ...  in  amj 
marriage  contract."  The  result  was  that  it  was  not  competent  for  th^ 
heir  who  gave  the  obligation  to  apply  for  or  consent  to  disentail  until 
a  child  was  born  of  the  marri^e  capable  of  taking  the  estate,  and  who, 
by  himself  or  his  guardians,  should  consent  to  the  disentail,  or  until  the 
marriage  was  dissolved  without  such  child  beii^  bom,  or  unless  the 
trustees  under  the  marriage  contract  consented.  The  section  was,  bow- 
ever,  limited  to  old  entails.  The  Entail  Act,  1882  (s.  17),  haa  a  similar 
provision  applicable  to  all  entails,  but  limited  to  "  marhf^e  contracts 
entered  into  prior  to  the  passing  of  the  present  Act"  In  the  case  of  a 
new  entail,  therefore,  it  is  clear  that  there  is  no  statutory  authority  for 
an  obligation  of  this  nature  in  any  marrif^  contract  entered  into  after 
the  1882  Act,*  and  it  would  appear  that  the  same  is  now  the  case  with 
old  entails  also;  at  least  the  contrary  could  not  be  relied  on.^  But 
still,  ill  any  case,  if  the  intending  husband  is  heir  in  possession  of  an 
entailed  estate  which,  if  not  disentailed,  will  pass  to  the  heir  of  the 
marri^,  there  appears  no  reason  why,  if  he  is  willing,  he  should  not 
come  under  an  obligation  not  to  defeat  tbe  right  of  the  heir.  Before 
the  obligation  is  undertaken,  its  nature  and  effect,  and  also  its  exact 
terms,  should  be  very  carefully  considered.  Assuming  the  obligation 
to  be  effectual,  it  is  obvious  that  a  mere  oblation  not  to  apply  for 
disentail  will  not  meet  the  ease  of  an  application  to  cbai^  general 
debt.  If  the  intending  husband  is  only  an  heir-apparent,  the  obliga- 
tion, even  if  otherwise  binding,  will  be  liable  to  be  defeated  by  hia 
consent  being  dispensed  with  under  sec.  13  of  the  1882  Act  at  the 
instance  of  the  heir  in  possession,  if  the  latter  has  not  been  a  party 
to  the  marriage  contract.  Of  course  the  husband's  powers  to  make 
provisions  out  of  the  estate  for  his  children  and  issue  not  succeeding 
to  the  estate,  whether  born  of  that  or  any  subsequent  marrif^e,  will  be 
reserved  entire. 

Fee-simple  Elstate. — If  the  husband  is  proprietor  of  a  fee-simple 
landed  estate,  special  consideration  will  be  given  to  the  question 
whether,  and  to  what  effect,  it  is  to  be  dealt  with  in  the  marrit^ 
contract  as  r^ards  its  descent  upon  the  heir  (or  the  children  or  some 
one  or  more  of  them)  of  the  marriage.  In  the  books  there  are  many 
references  to  simple  destinations  to  the  husband  and  tbe  heir  of  the 
marriage,  etc.  Under  a  destination  of  this  kind  the  right  of  tbe  heir 
cannot  be  gratuitously  defeated.'  But  the  destination  not  only  gives 
the  heir  no  preference,  it  does  not  even  enable  him  to  compete  with 
ordinary  personal  creditors.     How  bad  his  position  may  be  is  seen  in 

'  Campbell,  Petr.,  1902,  10  S.  L.  T.  No.  '  Livingtlone  v.   WaddelPi  Tn.,  1898,  1 

176.  F.  Ml. 
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M'Leod's  case,'  where  he  was  found  liable,  ap  to  the  value  of  the  estate, 
for  a  Bum  of  £16,000  which  the  father  had  in  the  contract  of  niarriage 
bound  himself  to  provide  to  the  younger  children  of  the  marriaga 
The  whole  cooBequences  of  these  deatinstionB  will  be  found  set  forth  in 
B^U'b  Conveyanoing,  p.  871  et  aeq.  On  the  whole  it  appears  preferable 
either  to  make  a  proper  aettlement  of  the  estate  or  none  at  alL  A 
real  settlement  invoIveB  a  trust,  though  the  father  may  be  the  sole 
trustee,  and  indeed  the  trust  may  take  the  form  of  a  fiduciary  fee. 
But,  in  any  case,  it  is  implied  that  he  is  reduced  to  the  position  of  a 
liferenter,  though  his  powers  may  be  made  pretty  wide.  If  he  be 
the  sole  trustee  by  express  trust  or  fiduciary  fee,  he  will  be  aaved  from 
the  trammelB  of  ordinary  trust  administration.  Under  such  a  real 
settlement — carried  out  in  any  of  these  ways — the  beneficiaries  may 
be  all  or  any  of  the  children  of  the  marriage,  and  the  father  may  have 
the  fullest  power  of  apportionment  and  selection,  under  which,  as  head 
of  the  house,  he  will  he  able  to  make  what  may  afterwards,  in  t^e 
light  of  full  know]e<^e,  appear  to  him  to  be  the  most  fitting 
provision  for  the  descent  of  the  estate  and  the  maintenance  of  the 
family. 

Oom^detion  of  Title. — If  what  has  been  above  described  as  a  real 
settlement  of  a  landed  estate  be  made,  care  will  be  taken  to  secure  the 
right  of  the  fiar  by  immediate  infeftmeut  in  the  fee  in  appropriate 
terms.  The  point  is,  to  divest  the  father  of  the  absolute  and  bene- 
ficial fee  vested  in  him  on  his  prior  title.  If  there  be  a  conveyance  Ui 
trustees  for  purposes  declared,  whether  the  father  is  the  sole  trustee  or 
not,  infeftmeut  must  be  taken  under  the  conveyance  in  favour  of  the 
trustee  or  trustees.  If,  again,  there  be  a  conveyance  to  the  father  him- 
self in  liferent  for  his  liferent  use  only,  and  to  the  child  or  children  of 
the  marriage  in  fee,  infeftment  will  be  taken  on  a  warrant  "on  behalf  of 
A.  B.  [the/other]  for  himself  in  liferent  for  his  liferent  use  allenarty  and 
for  behoof  of  the  heir  (or  children)  of  the  marriage  in  fee";  and  if 
powers  of  apportionment,  etc.,  are  reserved  to  the  father,  it  will  be 
proper  to  add,  "  but  always  with  and  under  the  powers  of  apportionment 
and  otherwise  reserved  to  the  said  A.  B.  as  within  mentioned." 

Provisions  by  thb  Fathke  foe  the  Younger  (oe  whole) 
Childben  of  the  Marbiage 
Entailed  Estate. — General  and  S^ial  Powers. — As  to  the  relation 
between  powers  under  the  entail  and  under  the  Acta,  see  p.  754. 

Who  may  grant  Promstom. — See  p.  755.  The  powers  are  available 
to  (I)  tbe  institute  in  possession,  (2)  the  heir  in  possession,  and  (3)  Uie 
heii^apparent  (but  not  an  heiress-apparent)  acting  with  consent  of  the 
heir  in  possession. 

Bentfidaries. — "  Younger  children "  means  children  not  succeeding 
'  LetlU  V.  M'Leod,  1870,  8  M,  {5,  L.)  8». 
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to  tiie  entailed  eetate  unless  the  contrary  appear,^  Ae  r^ards  powers 
under  the  deed  of  entail,  the  terms  of  the  deed  will  of  course  regulate 
the  children  for  whom  provision  may  be  made,  and  the  conditions  of 
their  taking.  Under  the  Aberdeen  Act  (s.  4)  the  beneGciaries  are  the 
granter's  child  or  children  who  shall  not  succeed  to  the  estate,  and  who 
shall  be  alive  or  in  lUav  at  the  time  of  the  granter's  death,  but  including 
(s.  5)  any  predeceasing  child  ^ose  share  may  have  been  settled  in  his 
or  her  marriage  contract  with  consent  of  the  granter  of  the  provisions. 
Further,  under  the  EntaU  Acts  of  1875  «  (old  entails)  and  1878*  (new 
entails),  the  issue  of  a  predeceasing  child  take  their  parent's  share  if 
they  survive  the  granter,  and  the  heir  in  possession  may  grant  pro- 
visions to  the  issue  of  a  deceased  child,  whether  heir-apparent  or  not, 
always  excluding  the  heir  succeeding.  In  all  cases  the  granter  has  a 
power  of  apportionment,  but  this  should  be  expressly  reserved. 

Hxtent  of  ProviswM. — The  total  amount  of  the  provisions  under  the 
Entail  Acts  is  according  to  the  following  scale,  namely,  one  year's  free 
rent  for  one  child,  two  years'  free  rent  for  two  diildren,  and  three  years' 
free  rent  for  three  or  more  children.  This  does  not  mean  that  a  granter 
having  three  children  eligible  to  share  may  nob  grant  the  whole  three 
years'  rents  to  one  of  them.*  The  rental  is  that  of  the  year  of  the 
grantor's  death.  To  ascertain  the  free  rent,  deduction  is  made  of 
pubhc  burdeuB,  liferent  provisionB,  iaoludiug  those  to  wi7es  or  husbands 
authorised  to  be  granted  by  this  Act,  the  yearly  ioterest  of  debts  and  pro- 
viuons,  and  the  yearly  amount  of  other  burdens  of  what  nature  soever. 

If  there  are  prior  subsisting  provisions  not  charged  on  the  fee,  these,  bo 
far  as  unpaid  at  the  death  of  the  granter  of  the  new  provisions,  will  fall 
to  be  taken  off  the  principal  of  the  new  provisions  (s.  6).  Thus :  A. 
grants  three  years'  rents  to  his  children,  and  dies ;  thereafter  £.  makes 
a  similar  provision,  and  dies ;  three  years'  rents  are  £1000 ;  at  B.'a 
death  £500  of  A's  provision  is  still  unpaid  and  has  not  been  chained  on 
the  foe:  B.'s  provision  is  restricted  to  £500,  But  if  the  prior  provision 
has  been  charged  on  the  fee,  it  is  then  regarded  as  an  ordinary  debt,  and 
the  interest  only  is  deducted  in  fixing  the  free  rental.^ 

Interest. — (1)  Statutory  Provisions. — Under  sec  4  of  the  Aberdeen 
Act,  where  the  power  to  grant  the  provision  is  given,  the  words  are 
added,  "  bearing  interest  after  the  granter's  death  " ;  but  by  sec.  9  it  is 
provided  that  "  after  the  expiration  of  one  year  from  the  death  of  the 
granter "  payment  may  be  required  "  with  the  l^al  interest  thereof 
from  the  term  at  which  the  right  of  such  succeeding  heir  to  the  rents  of 
the  estate  did  commence."'  It  may  be  su^ested  that  no  interest 
should  run  till  the  heir's  right  to  the  rents  commences,  which  may  be  a 

'  ChMetHor'M   Tti.,  18B6,    84   S.   L.   R.  *  Paiirxm  v.  P.,  1888,  16  S.  1060. 

167.  '  Brodie  v.  £.,  1867,  8  M.  92. 

■  SB  Ji  39  Vict.  c.  61,  B.  10.  *  See  SunUr  Blair  v.  H,  B.,  1899,  1  F. 
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considerable  period  after  hia  predecessor's  death,  especially  if  the  rente 
are  back-handed,  as  to  some  extent  they  are  almost  sure  to  be.  But  it 
cannot  be  said  that  that  view  roceives  any  support  from  Hunter  fair's 
case.  As  to  the  rate  of  Interest,  there  is  no  obligation  on  the  Court  to 
allow  five  per  cent. 

(2)  Proviaiom  under  the  Deed  of  Entail. — The  terms  of  the  entail 
will  be  the  rule,  but  so  tar  as  it  is  silent  or  indefinite,  there  will  always 
be  room  for  contending  (a)  that  the  statutory  analogy  should  apply  as 
r^rds  date  of  payment  and  date  of  commencement  of  interest  running, 
and  (b)  that  the  granter  of  the  provision  has  no  power  to  fix  the  rate 
beyond  the  control  of  the  Court. 

Fee-simple  Estate. — If  the  husband  be  possessed  of  a  fee-simple 
estate,  (1)  he  may  settle  the  estate  on  the  children  of  the  marri^e  by 
the  intervention  of  a  trust,  as  referred  to  on  p.  760 ;  or  (2)  he  may 
bind  himself  to  provide  to  the  children  a  certain  som  secured  on  the 
estate,  reserving  power  of  apportionment;  or  (3)  he  may  settle  the 
^tate  on  the  heir,  under  burden  of  provisions  for  the  younger  childroa 
of  the  marriage. 

Other  Forms  of  Provisions  for  Ohildren.— If  the  husband  asedgn 
a  policy  of  life  assurance  or  funds  or  securities,  the  capital  thereof, 
subject  to  the  widow's  rights  (as  to  the  extent  of  which,  see  p.  753), 
will  be  provided  to  the  children  or  the  youi^r  children,  aa  the  case 
may  be,  with  ample  reserved  powers  to  the  father.  In  this  connection 
reference  may  be  made  to  the  case  of  Henderson,^  in  which  the  husband 
bound  himself  to  pay  £3000  to  the  children  after  his  death,  and  "  for 
more  effectually  securing  "  the  obligation,  assigned  to  trustees  his  shan 
of  bis  father's  estate  "  in  order  that "  they  might  invest  the  money,  pay 
him  the  income,  after  his  death  pay  the  £3000,  residue  if  any  "  after 
these  purposes  are  provided  for,"  to  be  paid  to  him  or  his  representatives. 
Held  that  the  trustees  were  entitled  and  hound  to  recover  the  whotfl 
security  money  without  limitation  to  the  £3000.  This  suggests  tha^ 
according  to  intention,  e^Uher  (1)  the  assignation  should  be  "  in  security 
of  the  foregoii^  obligation  and  quoad  ultra  by  way  of  additional  pro- 
vision," and  that  proper  trust  purposes  should  be  declared  of  the  whole 
assigned  fund,  or  (2)  that  a  reasonable  limit  of  cover  should  be  fixed, 
beyond  which  the  trustees  should  not  be  entitled  to  retain  the  funds 
against  the  settler. 

Pbovisions  bt  Wife 
Entailed  Estate. — What  has  been  stated  above  with  reference  to 
provisions  by  the  husband  out  of  and  regarding  the  entailed  estate 
applies  also  to  the  case  of  the  wife  with  two  exceptions,  viz. : — 

1.  The  annuity  to  the  surviving  husband  may  be  one-half  (instead 
of  one-third)  of  the  free  rental,  but  so  long  as  a  prior  annuity  (whether 
'  Henderton'i  Tri.  v,  ff.,  1900,  8  F.  17. 


j,t.zed_,CjOOt^lC 


PROVISIONS   BY    WIFE  763 

to  wife  or  husband)  is  in  force  the  new  annuity  to  a  husband  is  not  to 
exceed  one-third.^  On  the  dropping  of  the  prior  annuity  it  appears  to 
result  from  the  combined  operation  of  ss.  2  and  3  of  the  Act,  and 
Moriion's  ease*  that  (1)  the  annuity  will  expand  from  one-third  to  one- 
half  of  the  rental  as  at  the  grantor's  death,  aud  (2)  the  prior  annuity 
will  not  then  be  deducted.  Thus,  subeisting  annuity,  £100;  rental 
deducting  that  annuity,  £300 ;  new  annuity  starts  at  £100,  but  when 
the  prior  £100  annuity  drope  it  appears  tliat  the  new  annuity  will 
expand  to  £200. 

2.  An  heiress-apparent  is  not  entitled  to  grant  provisions  even  with 
consent  of  the  heir  in  possession. 

Fee  Simple  Estate. — The  observations  in  the  husband's  case  (p.  759) 
apply.  But  if  it  should  happen  that  both  spouses  have  estates,  or 
if  there  be  any  other  estate  standing  upon  a  destination  which  will 
or  may  bring  it  to  some  child  of  the  marrif^e,  it  may  be  wished  to 
introduce  a  clause  to  secure  that  the  two  properties  shall  not  fall  to  the 
same  heir.  A  perusal  of  the  case  of  Zivingsione  ^  suggests  that  in  connec- 
tion with  these  clauses  attention  should  be  given  to  the  exact  effect  in 
the  event  of  the  destination  of  the  other  estate  being  altered.  Thus 
does  a  destination  to  the  heirs-male  of  the  marriage,  other  than  the 
heir-male  succeeding  to  a  certain  other  estate,  exclude  the  heir  of  the 
marrit^o  who  is  contemplated  under  the  destination  of  the  other 
estate,  or  only  any  heir  who  does  in  fact  actually  succeed  to  the  other 
estate  ?     In  Living^one  the  former  view  prevailed. 

Qeneiral  Oonveyance. — ^The  most  usual  form  of  settlement  by  the 
wife  is  a  general  conveyance  of  all  her  means  and  estate,  including 
acquirenda,  to  trustees.  As  to  the  extent  of  the  conveyance  several  pointa 
require  to  be  noted. 

1.  Acquirenda  ought  to  be  expressly  limited  to  estate  vesting  during 
the  subsistence  of  the  marrif^e ;  but  that  is  implied.^  The  test  is  vesting, 
not  payment  * ;  and  a  policy  on  the  husband's  life  payable  on  his  death 
to  the  wife  if  surviving  does  not  pass."  Nor  is  the  rule  altered  by  the 
accident  that  owing  to  e.g.  the  debtor's  bankruptcy  a  claim  competent  to 
the  wife,  but  which  according  to  its  constitution  was  not  to  vwt  during 
the  marriage,  has  to  be  valued  as  a  contingency,  with  the  result  of  the 
wife  drawing  a  dividend  during  the  marriage;  the  dividend  does  not 
pass  to  the  trustees. 

Of  course  there  is  nothing  to  prevent  a  spes  sutxessionis  being  included 
in  the  conveyance,  and  if  that  intention  appear  the  fund  will  pass  under 
the  trust  if  it  subsequently  vest  in  the  settler,  even  thoi^h  that  should 

'  Aberdeen  Act,  8.  2.  *  Wyllie-M  Tri.  v.  Boyd,  18S1, 18  fi.  1131 ; 

^  1864,  21  R.  538.  QranCa  Tr*.  v.  Jlitchie'*  Exot,,  1886,  13  B. 

'  Livingalmie  v.  WaddrWi  Tt».,  1889, 1  F.  618. 

831.  ■  Cmthon'ii  Trs.  t,  C,  1901,  3  F.  1041. 
*  tfardlaicT.  JfanCaic'iIVs.,  1880,  7R 
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be  after  the  dissolution  of  the  mftrrii^.'  A  right  vested  subject  ta 
defeasance  will  pass  though  the  certainty  that  defeasance  is  not  to 
operate  does  not  appear  till  after  the  dissolution  of  the  marriage.* 

2.  The  conveyance  if  in  common  terms  is  in  l^al  effect  limited  to 
capital  sums  and  does  not  include  liferents  or  annuities.^  The  rule  ia 
apparently  the  same  when  the  general  conveyance  is  to  the  husband.* 
Thoogh  the  vife  should  by  realisation  or  otherwise  come  iuto  possession 
of  a  capital  sum  as  a  gUTrogatum  for  the  life  interest  (as  a  tercer  on  the 
sale  of  the  property),  that  lump  sum  will  still  be  hers  unaffected  by  the 
trust ;  aUd  if  in  fact  for  administrative'  purposes  the  life  interest  have 
been  vested  in  trustees  upon  trust  to  let  the  wife  have  the  full  benefit 
of  it,  they  will  be  bound  to  apply  and  exhaust  the  sum^ted  lump  sum 
for  her  benefit  instead  of  paying  her  only  the  interest  of  it.^ 

3.  The  wife's  paraphernalia  should  of  course  be  excepted. 

4.  It  is  very  common  to  except  sums  under  (or  not  exceeding — 
which  may  be  an  important  difference)  a  specified  amount,  say  £100, 
which  may  come  to  the  wife  from  one  source  and  at  one  time.  This  is 
to  enable  her  to  receive'for  her  personal  use,  free  from  the  trust,  small 
gifts  or  legacies  which  may  fairly  be  supposed  to  have  been  so  intended. 

5.  This  last  point  leads  up  to  the  matter  of  larger  legacies  or 
successions  falling  to  the  wife  which  it  is  not  intended  should  fall 
under  the  trust  The  law  is  clear  that  no  matter  how  express  the 
testator's  directions  may  be,  still  the  wife's  general  conveyance  must 
receive  effect,  and  the  marriage  trustees  will  be  bound  to  claim  the 
money."  In  most  cases,  no  doubt,  this  is  much  the  better  course  for 
the  wife ;  but  if  it  be  wished  to  leave  it  possible  for  successions  and 
bequeste  to  be  taken  and  retained  by  the  wife  personally  without 
regard  to  amount  if  the  testator  shall  have  expressed  an  intention 
to  that  effect,  that  purpose  would  be  achieved  by  excepting  from  the 
wife's  general  conveyance  all  property  to  which  she  may  acquire  right 
imder  testamentary  instruments  provided  the  testator  has  expressly 
declared  an  intention  that  the  same  shall  not  fall  under  the  marriage 
trust  That  is  the  only  general  mode  of  achieving  the  purpose  a  priori. 
But  there  is  an  alternative  method.  Thus,  A.  under  marriage  contract 
assigned  to  trustees  acquiremia  which  "  shall  at  one  time  amount  to  or 
be  equal  in  value  to  £100  " ;  thereafter  her  sister  made  a  will  by  which 
she  directed  her  trustees  to  pay  to  A.  one-half  of  her  estate  "  in  sums 
not  exceeding  £95  at  any  one  time  at  intervals  of  one  month,' 
there  was  a  declaration  that  the  purpose  was  to  prevent  the  money 
fallii^  under  the  marrit^e  trust,  and  the  vesting  of  each  monthly  instal- 
ment was  made  dependent  on  A.  surviving  the  respective  terms  of 

'   Wyllie,  nipra.  *  Samsay'i  Trs.  v.  A,  18B9,  1  F.  t96. 

'  aratU,  supra.  '  Bonner's  Tn.  v.  B. ,  1898, 6  S.  L.  T.  Na 

»  JVrilson'i   Tn.  t.  Htndenott,  1897,  2i      42. 

B.  113S.  *  Simaon'a  Tn.  v.  Broum,  1890,  17  B.  SSL 
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payment.  SdA  that  the  half  (about  £500)  of  the  sister's  estate  did  "mA 
go  to  the  marri^e  trustees.'  Apparently  the  determining  element  was 
the  Buspension  of  vesting. 

6.  It  is  not  uncommon  to  except  the  provisions  in  favour  of  the 
wife  made  by  the  husband  in  the  marriage  contract  If,  as  is 
probably  the  case,  these  provisions  do  not  arise  until  after  the  dissolu- 
tion of  the  marri^e,  they  could  not  in  any  case  fall  under  the  settle- 
ment by  the  wife,  that  being  limited  to  ocguireTtda  during  the 
subsistence  of  the  marriaga  Besides,  the  main  provision  will  probably, 
be  an  annuity,  and  if  it  be  expressly  excepted,  it  at  least  gives  support 
to  an  argument  that  other  annuities  and  liferents,  if  any,  are  included, 
which  is  not  the  law,  and  is  no  doubt  not  intended. 

7.  As  to  the  relation  of  a  general  conveyance  of  cxqtdrenda  to 
property  acquired  by  the  wife  in  the  form  of  investment  of  savings 
from  her  income,  see  the  cases  noted,*  in  which  it  was  quite  recognised 
that  these  savings,  and  the  investments  representing  them,  would  not 
fall  under  the  settlement,  but,  on  the  other  hand,  that  the  onus  of 
proving  the  origin  of  the  property  in  question  was  on  the  wife,  and  in 
Yowng  the  proof  foiled.  This  emphasises  the  importance  of  preserving 
evidence  of  the  source  of  the  property  if  it  is  to  be  held  as  outside  the 
settlement.  Of  course  the  same  law  will  apply  to  all  re-investments 
and  increments  of  the  property,  and  also  to  all  profits  in  that  or  any 
other  way  which  the  wife  may  make  by  dealing  with  other  excepted 
property,  e.g.  limited  legacies  or  successions  which  by  the  terms  of  the 
settlement  are  not  to  pass  to  the  trustees ;  and  here  again  it  will  be 
necessary  to  record  the  history  of  the  funds. 

See  the  rule  applied  in  a  case  where  a  wife,  having  by  marriage 
contract  conveyed  acquirmda  to  her  husband,  insured  her  life  to  enable 
ber  husband  to  raise  a  loan ;  the  premiums  were  paid  out  of  separate 
means  beloi^ng  to  her ;  on  her  death  survived  by  ber  husband,  hdd 
that  the  policy  was  not  conveyed  to  the  husband,  and  further  that  he 
was  bound  to  free  it  of  the  loan.^ 

8.  A  conveyance  of  acquirenda  by  the  wife  to  the  husband  obviously 
does  not  prevent  the  husband  making  a  present  to  his  wife  which  will 
receive  effect  in  favour  of  herself  and  her  representatives  notwithstanding 
the  general  conveyance,  but  subject  to  the  husband's  right  to  revoke 
during  his  lifetime.* 

Different  Kinds  of  General  Conveyance.— For  practical  purposes 
it  is  important  to  distinguish  three,  viz. : — 

1.  AequisUa  et  acquireiida.—Aa  already  stated  this  is  limited  to 
what  is  vested  at  of  vests  during  marriage,  but  with  this  limitation, 

1  Camfbellv.CampbtiCiTrt., \SM,iF.9M.  '  Itamtay't  Tn.  t.  Jt.,  1899,  1  F.  49S. 

»  rnmj'f  Tr:  v.  roung't  TV*  ,  1892,  20  *  T?iomtim't    Tn.    v.    T.,    1879,    6    R. 

E.  a2  ;  DanbarU  Tr$.  T.  Dwihar,  1902,  S  1227.- 

F.  191. 
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and  asBiuaing  that  a  trust  is  constituted,  it  entitles  the  trustees  to  enlei 
upon  the  possession  and  control  of  all  the  estate  which  the  settler 
poesesses  at  the  date  of  the  marrit^^  and  of  all  subsequent  acquisitioitB 
as  successively  acquired.  This  is  common  enough,  and  not  objectaon- 
able,  in  the  case  of  the  wife.  But  it  is  wholly  unsuited  to  the  case  of 
the  husband. 

2.  Acqumia  ei  acquirenda,  but  the  latter  only  as  at  the  diBSolutaon 
of  the  marriage,  e.g.  "  all  means  and  estate  at  present  belonging  to  the 
said  B.  or  which  shall  belong  to  her  at  the  dissolution  of  the  marri^" 
or  it  may  be  at  her  death.  This  gives  over  control  of  the  present  estate 
but  leaves  future  acquisitions  under  the  contrcd  of  the  settler  by  inUr 
vivos  act  during  the  marrii^^e  or  her  Ufa 

3.  Acguisita  et  acquirenda,  but  both  only  as  at  the  dissolution  of  tbe 
marri^e,  or  more  commonly  as  at  tbe  settler's  death,  e.g.  "  all  meana 
and  estate  present  or  future  which  shall  belong  to  the  said  B.  at  bei 
death."  This  leaves  the  estate  at  the  absolute  disposal  of  the  settler 
by  inter  vivos  deed,  even  gratuitous.*  But  it  is  to  be  noted  r^rding 
tbe  last  two  cases  that  if  the  settler  be  the  wife,  then  so  long  as  tbe 
husband  lives,  and  subject  to  well-known  exceptions,  the  wife  cannot 
alienate  without  his  consent  it  the  r^ht  of  administration  be  not 
renounced. 

Trust  Puipoees. — The  purposes  of  the  wife's  trust  will  probably  be— 

1.  Liferent  to  herself.  This  may  be  made  alimentary  during 
marrif^.*  It  ought  to  be  declared  alimentary  for  the  whole  period. 
But  it  appears,  and  it  is  consistent  with  principle  to  hold,  that  the  eflect 
of  the  protective  clauses  disappears  on  the  dissolution  of  the  marrii^ 
Possibly  they  might  be  enforced  if  there  were  young  children  of  the 
marriage  left  dependent  on  the  widow.*  As  to  the  protection  enjoyed  bf 
the  wife  during  marrit^e  even  without  an  alimentary  clause,  see  p.  421 

2.  An  alimentary  liferent  to  the  husband  if  he  should  survive,  and 
so  long  as  he  does  not  re-marry. 

3.  The  fee  to  the  children  or  remoter  issue  of  the  marriage. 
The  suggestions  made  on  p.  810  et  seq.  as  to  vesting,  powers  of 
apportionment  and  restriction,  apphcation  of  revenue,  and  advance  of 
capital,  all  apply  here,  except  that  the  powers  of  apportionment  and 
restriction  will  in  the  first  instance  be  vested  in  the  wife,  or  in  bar 
and  the  husband  jointly. 

Fbovisions  bt  Third  Fastixs 
These    provisions,  if  any,  are  usually  constituted  by  tbe  wife's 
father.    They  may  take  the  form  of : — 

■  Sagart'»  Tr$.  t.  M..  1896,  22  B.  S26.  >  X.  P.  Momenif  IMumg't  Tmd),  jm 

*  lUliana,  tU.,   Au.   Coy.    7.    HaiketCt  Lord  KincMTue;,   IBOO,   8  S.   L.   T.    H« 

i'octor.lSSl,  lSB.61B,atp.823;   WiUiam-  liSB. 

son  T.  Botthby,  1890,  17  R.  927. 
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1.  A  dispositioQ  of  a  landed  estate  to  himself  in  liferent  only,  and 
thereafter  to  the  wife  (or  to  the  spouses  jointly  and  the  survivor)  in 
liferent  only  and  to  the  heir  (or  children)  of  the  martiage  in  fee,  with 
or  without  (a)  clauses  burdeuing  the  fee  with  provisions  to  the 
younger  children  if  the  tee  is  destined  to  the  heir,  and  (b)  clauses 
enabling  the  wife  or  the  spouses  and  the  survivor  to  alter  and  r^ulate 
the  descent  of  the  estate,  provided  it  be  kept  within  the  descendants  of 
the  marrit^. 

2.  An  obligation  to  pay  an  income  of  a  stated  amount  to  the  wife 
during  the  joint  lives  of  himself  (the  granter)  and  her.  This  should 
be  through  the  medium  of  a  trust,  and  declared  alimentary. 

3.  An  obligation  to  leave  to  the  wife  an  equal  share  of  bis  estate 
along  with  her  brothers  and  siatera.  These  equality  clauses  are 
difficult  in  many  ways,  {a)  Does  it  mean  as  much  as  the  most 
favoured  brother  or  sister,  or  simply  a  fractional  share  correapondii^ 
to  the  total  number,  i.e.  one-sixth  if  there  are  six  children  ?  and  if  so, 
when  is  the  number  to  be  ascertained  ?  and  (b)  in  working  it  out  is 
r^ard  to  be  had  to  sums  given  to  other  members  of  the  family  during 
the  obligant's  life  ? 

i.  An  obligation  to  pay  to  the  marriage  trustees  at  the  granter's 
death  a  stated  sum,  to  be  held  upon  the  trusts  declared  in  the 
marrif^  contract  r^arding  the  trust  estate  conveyed  by  the  wife. 
A  detail  of  some  importance  is  the  matter  of  Government  duty.  As 
the  law  stands  at  present,  the  marriage  trustees  will  take  the  fund  free 
from  estate  duty,  which  the  father's  general  estate  will  have  to  pay,  but 
they  (the  trustees)  will  have  to  pay  the  settlement  estate  duty  of  1  per 
cent.  There  may  of  course  be  changes  in  the  law,  and  in  any  case  it  is 
suggested  whether  in  the  obligation  it  might  not  be  well  to  provide 
expressly  as  to  the  incidence  of  the  Crovernment  duty. 


TfiusTEEs'  Powers  and  Immunitibs 

On  these  important  matters  general  reference  is  made  to  what  is 
contained  on  pp.  816-818  when  treating  of  Wills.  But  there  is  this  great 
difference,  that  in  the  case  of  a  marriage  contract  the  settler  is,  for  so 
long  at  least,  in  life  after  the  constitution  of  the  trust,  and  the  other 
spouse  perhaps  for  longer.  It  is  therefore  natural  that  many  of  the 
important  powers  should  be  exercisable  only  with  consent  of  the  settler, 
or  of  both  spouses,  or  of  the  surviving  spouse.  Care  will  be  taken  to 
see  that,  by  the  introduction  of  general  words  at  the  commencement  of 
the  clauses  dealing  with  the  powers  and  immimities,  these  are  applic- 
able to  both  trusts,  when  there  are  separate  trusts  constituted  by 
husband  and  wife  respectivelv.  As  to  appointment  of  new  trustees, 
see  p.  860. 
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General  Clauses 

Legal  Bighta — All  legal  righto  will  be  dischai^od.  There  is  no 
difficulty  SB  regards  the  spouses,  but  in  the  case  of  the  chQdren  three 
points  should  be  kept  in  view.    These  are — 

1.  L^tim    will    be    discharged   as    regards    the    estates   of   hath 


2.  The  discharge  of  l^tim  should  under  no  circumBtances  be 
limited  to  the  ycmnger  children ;  it  must  apply  to  etll  the  children. 
The  result  of  a  mistake  on  this  point  is  that  the  heir  is  the  only  child 
entitled  to  legitim,  and  he  accordingly  draws  the  whole  l^itim  fund 
The  mistake  may  be  made  not  only  by  expressly  referring  to  "  younger 
children"  only  in  the  clause  of  discharge,  but  if  the  only  proviwoiu 
in  the  marrii^  contract  are  in  favour  of  younger  children  (the  beii 
beii^  provided  for  separately,  aa  by  the  destination  of  an  entailed 
estate),  and  if  the  clause  runs  "  which  provisions  herein  contained  ue 
declared  in  full  of  legitim,"  etc  (even  though  it  say,  "  in  favour  of  tbs 
children  of  the  marriage"),  the  discharge  will  be  construed  as  only 
co-extensive  with  the  provisions,  and  thus  the  heir's  legitim  is  not 
discharged.' 

3.  It  appears  not  clear  that  a  discharge  of  legitim  in  the  parent's 
uDtenuptial  contract  is  eifectual  if  no  provision  be  made  for  the  child.' 
This  suggests  for  consideration  whether  it  is  enough  to  give  (1)  ft 
provision  with  a  clause  of  vesting  so  expressed  that  not  only  may  any 
particular  child  never  take  anything,  but  that  no  child  may  ever  take 
anything;  or  (2)  a  provision  to  the  class  with  a  power  of  apportion- 
ment under  which  any  particular  child  may  be  wholly  excluded. 

Begulating  Law- — It  may  sometimes  be  found  useful  to  insert 
an  express  clause  declaring  that  the  contract  shall  be  construed,  and 
that  the  rights  of  the  parties  and  of  the  children  and  issue  of  the 
marriage  shall  be  regulated,  by  the  law  of  Scotland,  e^.  if  the  wife  is 
not  a  Scotswoman.  In  the  case  noted'  a  somewhat  surprising  latituile 
appears  to  have  been  given  to  the  intention  of  the  parties  in  this 
respect     But  as  to  the  capacity  of  the  parties,  see  p.  750. 

Date  of  Execution — It  goes  without  saying  that  the  proper 
course  is,  that  all  parties  should  sign  not  later  than  the  day  before  the 
marriage.  If  any  of  the  signatures  are  adhibited  on  the  day  of,  bat 
before,  the  marriage,  the  testing  clause  may  make  this  express.  As  to 
whether  a  contract  intended  to  have  been  signed  before,  but  in  fact 
signed  after,  the  ceremony,  though  on  the  same  day,  can  be  treated  as 
antenuptial,  see  opinions  both  ways  in  the  case  cited* 

Conditio  si  testator. — ^The  spouses  ought  to  be  informed  that  any 

>  Kinturt  t.  K.,  I88S,  13  B.  (H.  L.)  B8. 

"  a«B  Hell  V.  B.,  1897,  26  K-  810.  L.  0., 
to  sfiect  that  there  must  be  some  piovMoD. 
Loid  M'Lareii  ft|ipar«ntlj  coTiira. 
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wills  they  may  have  already  made  may  be  aseiimed  to  be  revoked 
aa  the  result  of  the  mani^e. 

VERY  SHOBT  FORM  OF  MARRIAGE  CONTRACT  ON  BASIS  OF 
SEC.  2  OF  THE  MARRIED  WOMEN'S  POLICIES  OF  ASSUR- 
ANCE (SCOTLAND)  ACT,  1880 

It  is  matrimonially  contracted  between  A.  and  B.  as  follows :  That  is  to 
say,  the  parties,  having  coaceived  a  mutual  attachment,  hereby  accept  of  each 
other  as  lawful  spouses,  and  promise  to  solemuiae  their  marrif^e  with  all 
convenient  speed : — 

Obuoation  to  Maintain  Polioy 
In  contemplation  of  which  marriage  the  said  A.  hinds  himself  within  one 
month  after '  the  marriage  to  effect  a  policy  of  assurance  on  his  life  with  the 
X.  Insurance  Company  for  the  sum  of  £  ,   which    policy  shall   be 

expressed  upon  the  face  of  it  to  be  for  the  benefit  of  the  said  B.  aa  his  wife 
and  the  children  and  issue  of  the  marriage,  for  such  rights  and  interests  and 
in  such  proportions  and  under  such  restrictions  as  he  may  appoint,  and  he 
binds  himself  to  pay  the  premiums  and  extra  premiums,  if  any,  thereon  duriug 
the  whole  period  of  his  life : 

Dbstination  of  Policy  Mokbys 
And  with  reference  to  the  destination  of  the  proceeds  of  the  said  policy,  it 
is  declared  and  agreed  as  follows :  (first)  If  the  said  B.  shall  survive  the  said  A, 
and  if  there  shall  be  no  child  or  issue  of  the  marriage  then  in  life,  the  whols 
shall  belong  to  the  said  B. ;  (second)  if  the  said  B.  shall  predecease  the  said  A., 
the  whole  shall  belong  to  the  child,  children,  and  issue  of  the  marriage  who 
survive  him,  and  that  in  anch  shares  and  under  such  restrictions,  including 
power  to  restrict  any  child  to  a  liferent,  carrying  over  the  fee  to  his  or  her 
issue  or  not,  all  aa  the  said  A  shall  think  right,  hut  which  powers  shall  be 
exercisable  only  by  will  revocable  at  pleasure,  and  failing  appointment  in 
whole  or  in  part,  then  equally  jier  dirpes,  the  issue  of  predeceasera  taking 
their  parent's  shares,  original  and  accresced ;  (third)  if  the  said  A.  shall  be 
survived  both  by  the  said  B.  and  by  a  child,  children,  or  issue  of  the  marriage, 
there  shall  belong  to  the  said  B.  at  least  £  ,  and  such  further  share, 

if  any,  as  the  said  A,  shall  appoint  to  her  by  will  revocable  at  pleasure,  not 
exceeding  in  all  £  ,  and  the  balance  shall  descend  as   in    the   im- 

mediately preceding  purpose  or  direction ;  and  (fourth)  if  the  said  A.  shall 
be  survived  neither  by  the  said  B.  nor  by  any  child  or  issue  of  the  marriage, 
the  policy  shall  belong  to  him  absolutely  : 

Discharge  of  Widow's  Legal  Rights 
Which  provisions  in  her  favour  the  said  B.  accepts  in  lieu  and  full  satisfaction 
of  terce,  jus  rdielce,  aliment,  mournings,  and  any  other  right  or  claim  com- 

'  The  policy  should  Dot  be  actually  the  Act  as  not  being  effected  by  a  "married 
signed  until  after  the  date  of  the  marriage,  man  ";  Coulaon'l  Tn,  v,  Coulson  1901,  3  F. 
for  otherwise  It  may  be  held  not  to  be  within      1041. 
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petent  to  her  on  the  death  of  the  said  A.,  rU  vhich  rights  and  claims  ar« 
hereby  discharged : 

DiBCHAROB  OF  LbOITIU 

And  which  proviBions  in  favour  of  the  children  of  the  marriage  are  herehj 
declared  to  be  in  lieu  and  full  satisfaction  of  legitim  and  any  other  right  or 
claim  competent  to  them  on  the  death  of  the  said  A.  {or  on  the  death  of  either 
or  both  of  the  epouiies),  all  which  rights  and  claims  are  hereby  discharged. — In 
witness  whereof. 

A  SHORT  FORM  OF  MARRIAGE  CONTRACT  WITHOUT 
A  TRUST 

It  is  matrimonially  contracted  between  A.  and  B.  as  follows :  Tiiat  u  to 

say: 

AOOEFTANCB 

The  parties,  having  conceived  a  mutual  attachment,  hereby  accept  of  each  other 
as  lawful  spouses,  and  promise  to  solemnise  their  marriage  with  all  convenient 
speed: 

Annuity  to  Widow 
In  contemplation  of  which  marriage  the  said  A.,    tn  Hu  first  place,    binds 
himself,  and  his  heirs,  executors,  and  representatives,  without  the  benefit  of 
discussion,  to  pay  to  the  said  6.,  in  the  event  of  her  surviving  him,  an  annuity 
or  yearly  sum  of  £  for  the  remainder  of  her  life  after  his  death,  so  long 

as  she  remains  unmarried,  and  that  at  two  terms  in  the  year,  Whitsunday 
and  Martinmas,  by  equal  portions,  beginning  the  first  term's  payment  at  the 
first  of  these  terms  after  his  death  for  the  half-year  succeeding,  and  so  forth 
half-yearly  thereafter  in  advance,  with  a  fifth  part  more  of  liquidate  penalty  in 
case  of  failure,  and  with  interest  at  the  rate  ot  &'vo  per  cent,  per  annum  on  each 
term's  payment  during  non-payment : 

FOBPEITURB    ON    Rb-HARRIAOS 

But  declaring  that  in  the  event  of  the  said  B.  entering  into  a  second  marriage, 
the  said  annuity  shall  absolutely  cease  with  the  payment  at  the  term  preceding 
such  second  marriage : 

Alimkstabt 
And  further  declaring  that  the  said  annuity  shall  be  purely  alimentary,  and 
shall  not  be  capable  of  anticipation  by  the  said  B.,  nor  subject  to  her  debts  or 
deeds,  nor  liable  to  the  diligence  of  her  creditors,  and  the  said  A.  and  his  fore- 
saids shall  be  entitled  to  implement  this  provision  through  the  intervention  of 

Intbriu  Alihbst  and  MoCRKINOa 
In  the  second  place,  the  said  A.  binds  himself  and  his  foresaids  to  pay  to  the 
said  B.  forthwith  after  his  death  the  sum  of  £  ,  for  aliment  of  herself 

and  the  children  of  the  marriage  until  the  first  term  of  Whitsunday  or 
Martinmas  after  his  death,  and  for  mournings  for  herself  and  obildren : 
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FURHITDRB,   BTC.,    AbSOLITTBLY 

Ami  in  the  third  place,  tbe  said  A.  diapooee  to  the  eaid  B.  in  the  event  of  her 
Burriving  him,  as  her  absolute  property,  tbe  whole  household  furniture,  furnish- 
ings, and  plenishing,  linen,  plate,  china,  pictures,  books,  wines,  liquors,  aod 
provisions  that  may  be  belonging  to  him  and  in  his  house  at  his  death : 

LiFERBNT  OP  Wipe's  Ebtati  to  Surviving  Husband 
For  which  causes,  and  on  the  other  part,  the  said  B.  binds  herself,  and  her  heirs, 
executors,  and  repreeeutatives  whomsoever,  without  the  benefit  of  discuauon,  to 
secure  to  the  said  A,  in  the  event  of  his  surviving  her,  but  so  long  only  as  be 
does  not  re-marry,  the  liferent  of  the  whole  estate,  heritable  and  moveable,  real 
and  personal,  which  may  belong  to  her  at  her  death,  including  all  estate  which 
may  then  be  held  by  her  under  special  destinations,  and  all  estate  of  which 
she  may  then  have  power  of  disposal  to  the  effect  foresaid : 

FORFIITUBS  ON   Rx-HARRIAaS 

But  declaring  that  in  the  event  of  the  said  A.  entering  into  a  second  marriage, 
the  said  liferent  shall  absolutely  cease  as  at  the  date  of  such  second  marriage : 

Aliuentaby 
And  further  declaring  that  the  said  liferent  shall  be  purely  alimentary,  and 
shall  not  be  capable  of  anticipation  by  the  said  A.,  nor  subject  to  his  debts  or 
deeds,  nor  liable  to  the  diligence  of  his  creditors,  and  the  said  B.  and  her  fore- 
saids shall  be  entitled  to  implement  this  provision  of  liferent  through  the 
intervention  of  a  trust,  with  such  powers  of  realisation,  investment,  and  other- 
wise, and  such  immunities,  as  to  her  or  them  shall  seem  proper : 

DiscBARas  OF  Lbqal  Riohtb 
Which  provisions  hereinbefore  contained  the  said  A.  and  B.  accept  in  lieu  and 
in  full  satisfaction  of  all  terce.jjw  relictw,  courtesy,  ^ug  relicli,  and  any  other 
right  or  claim  competent  to  either  of  them  on  the  death  of  tbe  other,  all 
which  rights  and  claims  are  hereby  discharged : 

Provisions  for  Children 
Further,  tbe  said  A.  and  B.  do  each  hereby  bind  themselves  and  their  foresaids 
to  pay  to  such  of  tbe  children  (but  not  remoter  issue)  of  the  marriage  as 
shall  survive  them  respectively  the  sum  of  £60  each,  that  is  to  say,  £50 
from  the  estate  of  the  said  A.  to  each  child  who  shall  survive  him,  and 
the  like  sum  from  the  estate  of  tbe  said  B.  to  each  child  who  shall  survive 
her,  and  that  within  one  year  after  tbe  death  of  the  survivor  of  the  spouses 
[intert  discharge  of  legitim  from  both  eataiet  ai_on  p.  770] : 

Reoistration 
And  the  parties  consent  to  registration  for  preservation  and  execution. — In 

witness  whereof. 
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AHOTHER  FORM  WITHOUT  A  TRUST,  INCLUDING  PROVISIONS 
FOR  CHILDREN  VESTING  AT  THE  FATHER'S  DEATH, 
SUBJECT  TO  POWERS 

[Ag  on  p,  770,  to  end  of  aceeptaace  daaee.'\ 

Obligation  to  SoBacuBB  to  Ankditt  Fitnd 
Id  contemplation  of  which  marriage  the  said  A.,  in  the  fint  place,  Innds 
himself  regularly  and  punctually  to  pay  the  subscription  to  the  widow's  fond  of 
the  X.  Society,  and  generally  to  observe  all  the  requirements  necessaiy  to  entitle 
the  Baid  B.,  in  the  event  of  her  surviving  him,  to  an  annuity  during  her  lifetime 
after  his  death,  the  present  annual  amount  of  such  annuities  being  £  : 

To  Kbbp  up  Policy  for  Wifb 
In  the  second  place.  Whereas  the  said  A.  has  effected  a  policy  of  assurance  <mi 
bis  life  with  the  Y.  Insurance  Company  for  the  sum  of  £  ,  payabia  to 

the  said  B.  absolutely  if  she  should  survive  him,  but  if  not,  then  to  himself  as 
trustee  for  behoof  of  the  children  and  issue  of  the  said  marriage,  which  policy 
is  numbered  and  dated  ,  the  said  A.  herewith  delivers 

the  said  policy  to  the  said  B.  for  her  interest  as  aforesud,  and  he  binds  him- 
self to  pay  the  premiums  and  extra  premiums,  if  any,  thereou  during  the 
whole  period  of  his  life,  and  to  produce  receipts  therefor  to  her  fourteen  days 
before  the  expiry  of  the  days  of  grace,  with  power  to  the  said  K  to  advance 
the  Eubsoriptions  to  the  said  widows'  fund,  and  the  premiums  or  extra 
premiums  on  the  said  policy,  and  to  pay  any  fines  or  other  sums  required 
for  reinstatement  in  either  case  in  the  event  of  any  failure  on  the  part  of  the 
said  A.  in  punctual  implement  of  the  foregoing  obligations,  all  which  advances 
the  said  A.  binds  himself  to  repay  on  demand,  with  interest  at  the  rate  of 
five  per  centum  per  annum  from  the  respective  dates  of  advance  till  repaid : 

.  Fetrnitdrb  to  Widow 

In  the  third  place  [as  on  p.  771] : 

Provision  for  Children 
And  in  the  fourth  place,  the  said  A.  binds  himself,  and  his  heirs,  executoni, 
and  representatives  whomsoever,  without  the  benefit  of  discussion,  to  provide 
the  following  sums  for  behoof  of  the  child,  children,  and  issue  of  the  marriage, 
subject  as  after  mentioned,  namely,  if  only  one  child  survives  him  or  leaves 
issue  who  survive  him,  the  sum  of  XIOOO ;  if  two  children  survive  him  or  leave 
issue  who  survive  him,  £3000 ;  and  if  three  or  more  children  survive  Mm  or 
leave  issue  who  survive  him,  £3000,  with  interest  at  the  rate  of  five  per  cad. 
per  annum  from  the  date  of  his  death  till  paid  to  the  children  or  issue,  or 
received  by  trustees  for  them :  And  in  order  to  secure  these  sums  the  said 
A.  binds  himself,  during  his  lifetime  and  at  latest  within  twenty  yean 
from  the  date  of  these  preeents,^  to  vest  in  trustees  for  that  purpose  eiUier 
cash  or  a  life  policy  or  life  policies  on  his  life  with  an  insurance  company 
of  good  standing  for  the  largest  sum  which  according  to  the  circumstances 
>  The  object  of  this  ii  to  endnvour  to  make  ths  children  oreditore. 
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then  existing  may  become  payable  under  the  forgoing  obligation,  and  in 
the  event  of  circvunBtanoes  subsequently  ohanging  bo  that  a  larger  sum  may 
become  payable,  then  to  increase  the  provision  of  cash  or  life  assurance  to 
snoh  larger  sum,  and  so  from  time  to  time,  and  this  obligation  to  fumiab 
security  may  be  implemented  partly  in  cash  and  partly  by  life  assurance :  And 
as  regards  all  euch^  policies,  the  said  A.  binds  himself  to  keep  them  in  force  as 
before  undertaken  with  reference  to  the  policy  hereinbefore  referred  to,  with 
like  powers  of  advance  by  the  children  or  issue  of  the  marriage  as  are  herein- 
before contained  with  reference  to  the  said  B. :  And  all  income  accruing  on 
such  security  during  the  life  of  the  said  A.  shall  be  p^d  to  him  provided  all 
his  obligations  hereunder  have  been  duly  fulfilled,  failing  which  the  same  shall 
be  applied  towards  implement  thereof,  with  a  preference  to  his  obligations  under 
this  purpose  :  And  with  reference  to  the  said  existing  policy  in  this  connection, 
it  is  declared  that  the  sum,  if  any,  which  may  fall  to  the  children  thereunder 
shall  be  taken  as^o  tanto  in  implement  of  the  foregoing  obligations;  but  so 
long  as  the  said  K  lives,  the  eiistence  of  the  said  policy  shall  not  be  any 
ground  for  abatement  in  the  sums  for  which  the  said  A.  is  to  provide  security 
as  aforesaid : 

Rbsbbvsd  Fowebs  to  Fathiri 
Reserving  to  the  said  A.  power  to  apportion  the  said  sum  if  there  should  he  more 
than  one  child  or  issue  entitled  to  participate  therein,  and  in  any  case  to  post- 
pone the  period  of  vesting,  and  to  impose  such  restrictions  as  he  shall  think  fit, 
including  power  to  restrict  any  child  or  issue  to  an  alimentary  liferent  with 
or  without  a  fee  to  his  or  her  issue,  and  with  or  without  a  power  of  testamentary 
disposal  by  will  revocable  at  pleasure,  and  for  all  or  any  of  these  purposes  to 
interpose  a  trust,  with  such  directions  and  discretions  in  any  case  as  to 
expenditure  of  income  and  advance  of  capital  as  to  him  shall  seem  proper, 
all  which  powers  shall,  in  the  case  of  the  said  A.,  be  exercisable  only  by  will 
revocable  at  pleasure,  but  the  powers  shall  be  so  exercised  that  some  one  or 
more  of  the  children  or  issue  of  the  marriage  surviving  him  shall  ultimately 
acquire  a  vested  right  in  or  testamentary  power  over  the  said  respective  sums 
o!  ^1000,  £2000,  or  :£3000,  according  to  the  events  foresaid,  and  the  income 
thereof  after  the  death  of  the  said  A. : 

Dbstination  failimo  bxbrcisb  of  Kbsbrved  Powirs 
And  failing  the  exercise  of  the  stud  reserved  powers,  or  so  far  as  any 
exercise  thereof  may  not  extend,  the  said  fund  shall  be  payable  in  equal  shares 
to  the  children  who  survive  the  stud  A.  jointly  with  the  issue  surviving  him 
of  any  child  who  may  predecease  him,  such  issue  taking  (equally  between  or 
among  them  per  stirpes,  if  more  than  one)  the  share,  original  and  accresced, 
which  his,  her,  or  their  parent  would  have  taken  if  he  or  she  had  survived : 

Hotchpot  Clauss 
But  if  any  beneficiary  shall  take  any  share  under  a  partial  appointment, 
neither  auch  beneficiary  nor  his  or  her  issue  shall  be  entitled  to  participate  in 
any  nnappointed  balance,  except  on  condition  of  bringing  the  appointed  share 

'  Fuller  clauseg,  p.  78G. 
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into  Bcooonting  aud  allowing  for  the  B&me  aocordinglj,  unices  it  sball  be 
other wiM  direot«d^ 

Rebidcary  Furfobe 
Declaring,  with  reference  to  any  sum  which  may  have  been  vested  in  trustees 
ae  aforesaid  in  ezoeas  of  the  Bum  required  to  meet  the  foregoing  proviaionB 
of  £1000,  £2000,  or  £3000,  or  the  whole  thereof,  should  no  part  of  mch 
proviBion  become  payable,  the  same  shaJl  be  applied  as  a  security  for  and  in 
implement  of  the  several  provisions  hereinbefore  contained  in  favour  of  the 
Baid  B.,  and,  subject  thereto,  shall  be  paid  to  the  said  A.,  biB  executors  or 


Wip«*8  Estate  to  Sorvivinq  Husband  in  Lifbsent  ahd  Children  m  Fee 
For  which  causes,  and  on  the  other  part,  the  said  6.  binds  herself,  and  her 
heirs,  executors,  and  representatives  whomsoever,  without  the  benefit  of 
discuBsion,  to  secure  to  the  said  A.,  in  the  event  of  his  surviving  her,  in  liferent, 
but  only  so  long  as  he  does  not  re-marry,  and  to  the  child,  children,  or  issue  of 
the  marri^e  surviving  both  spouses  in  fee,  subject  as  after  mentioned,  the 
whole  means  and  estate,  heritable  and  moveable,  real  and  personal,  which  may 
belong  to  her  at  her  death,  including  all  estate  which  may  then  be  held  by 
her  tmder  spedal  destinations,  and  all  estate  of  which  she  may  then  have 
power  of  disposal  to  the  effect  foresaid,  declaring  that  in  the  event  of  the  said  A. 
entering  into  a  second  marriage  the  said  liferent  shall  absolutely  cease  as  at 
the  date  of  such  second  marriage,  and  the  said  liferent  shall  he  purelf 
alimentary  [o*  on  p.  771,  to  "  his  creditors  "] : 

Powers  bbsbrved  to  Wife 
Reserving  to  the  said  B.  the  like  powers  aa  are  hereinbefore  reserved  by  the 
said  A.,  to  be  exercised  by  her  only  by  will  revocable  at  pleasure;  and 
further,  the  said  liferent  in  favour  of  the  said  A,  may  also  be  provided 
through  the  medium  of  a  trust,  with  such  powers  of  realisation,  invest- 
ment, and  otherwise,  and  with  suoh  immunities,  as  to  the  said  B.  shall 
Mem  proper: 

And,  pailino  her,  ooNPifRRiD  ON  Husband 
And  &iling  the  exercise  of  the  said  powers  by  the  said  B.  or  provision  by  her 
for  the  exercise  thereof,  or  subject  to  any  partial  exercise  thereof  by  her  or 
under  delegation  from  her,  the  said  A.,  if  he  survive  her,  may  exercise  the 
like  powers,  including  power  of  del^ation,  with  reference  to  her  estate,  bat 
only  by  will  revocable  at  pleasure : 

Faiuno  Appointment 
And  the  other  clauses  above  written  with  reference  to  the  distribution 
among  the  children  and  issue  of  the  marriage  of  the  fund  undertaken  to  be 
ptovided  by  the  said  A.  shall  apply  also  to  the  estate  of  the  said  R,  with  this 
exception,  that  the  beneficiaries  shall  survive  both  spouses  instead  of  surviv- 
ing only  the  said  A  : 

■  See  p.  Sfi3. 
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DiBOHARaE  OF  Sfoubbs'  Leoal  RiaRTS 
lA,onp.m.] 

DlSOHABOE  OF  LKOITIH 

And  whiob  provisions  in  favour  of  the  ohildrOD  of  the  marrifige  are  hereby 
declared  to  be  in  lieu  and  full  Batisfaction  of  legitim  and  every  other  right  or 
clum  competent  to  them  on  the  death  of  either  and  both  of  the  spoiises- 
[CottBoit  to  regidratiim  and  testing  cZause.] 

FULL  FOEM  WITH  TWO  TEUSTS 

Short  forms  havii^  been  given,  the  following  full  form  is  inserted 
to  shew  various  clauses  ;  a  selection  can  easily  be  made,  e.g.  if  the  only 
trust  is  constituted  by  the  wife : — 

It  is  matrimooially  contracted  between  the  parties  following,  namely,  A.  on 
the  one  part  and  B.  on  the  other  part,  in  manner  following :  That  is  to  say  : 

ACOBFTAN'CB 

The  said  A.  and  B.,  having  conceived  a  mutual  attachment,  have  accepted  and 
do  hereby  accept  of  each  other  as  lawful  spouses,  and  promise  to  solemnise 
their  marriage  with  all  convenient  speed : 

AUUEKTART   ANNUITY  TO   WiDOW 

In  contemplation  of  which  marriage  the  said  A.,  in  the  event  of  the  said  B. 
surviving  him,  binds  himself,  and  his  heirs,  executors,  and  representatives 
whomsoever,  all  jointly  and  severally,  without  the  benefit  of  discussion,  to 
pay  during  her  life  after  his  death,  and  for  her  behoof  as  after  mentioned,  to 
the  trustees  acting  in  the  trust  hereinafter  created  by  him,  a  free  life-rent 
umuity  or  yearly  sum  of  £  (subject  to  restriction  in  the  event  after 

mentioned),  payable  half-yearly  at  Whitsunday  and  Martinmas  by  equal 
portions  in  advance,  beginning  the  first  term's  payment  at  the  first  of  these 
terms  which  shall  happen  after  the  death  of  the  said  A.  for  the  half-year  next 
to  come,  with  interest  at  the  rate  of  five  per  cent,  per  annum  on  each  term's 
payment  from  and  after  the  term  of  payment  till  paid,  and  with  one-flftb 
port  more  of  each  term's  payment  in  name  of  liquidate  damages,  espenses, 
and  penalty  in  case  of  and  for  each  failure  in  the  punctual  payment : 

Restriction  on  Es-MAARiAaE 
But  declaring  that  in  the  event  of  the  said  B.  entering  into  a  second  marriage 
the  said  annuity  shall  be  reduced  to  a  free  liferent  annuity  or  yearly  sum  of 
£  as  at  and  from  the  first  term  of  Whitsunday  or  Martinmas  after 

such  second  marriage,  and  thereafter  during  the  lifetime  of  the  said  B., 
payable  in  advance  at  the  terms  and  with  interest,  damages,  expenses,  and 
penalty  as  aforesaid : 

Aliuentabt  Protection 
Which  annuity  and  restricted  annuity  shall  be  strictly  for  the  alimentary 
support  of  the  said  B.,  not  capable  of  being  anticipated  by  her,  nor  subject  to 
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her  debts  or  deeds,  nor  liable  to  the  diligence  of  her  creditors;  and  the  said 
annuity  and  restricted  annuity  may  be  pud  by  the  said  trustees  to  the  sud 
B,  or  applied  by  them  for  her  behoof,  or  partly  in  the  one  way  and  partly  in 
the  other,  as  the  said  trustees  may  from  time  to  time  in  their  sole  discretitm 
think  fit;  and  further,  the  said  restricted  annuity  shall  be  ezclueive  of  the 
;'ua  mariti,  right  of  administration,  and  all  other  right  and  power  of  any 
husband  the  said  B.  may  marry : 

MODBNINOa  AND   INTERIM  AUHENT 

And  further,  the  said  A.,  in  the  event  of  the  said  B.  surviving  him,  bindi 
himself  and  his  foresaids,  alt  jointly  and  severally  as  aforesaid,  to  pay  to  the 
said  trustees,  and  that  immediately  after  his  death  (first)  the  sum  of  £  , 
for  moumingB  for  the  said  B.  and  her  family  and  household,  and  (second)  a 
further  sum  corresponding  to  an  annuity  of  £  for  the  period  from  his 

death  until  the  first  term  of  Whiteuuday  or  Martinmas  thereafter  for 
aliment  of  the  said  B.  and  her  family  and  household  during  that  period, 
which  sums  of  £  and  £  may  be  paid  by  the  sud  trustees  to  the 

said  B.,  or  applied  by  them  for  the  purposes  foresaid,  of  partly  in  the  one 
way  and  partly  in  the  other,  as  the  said  trustees  may  in  their  uucontrollad 
discretion  think  tit : 

Absoluth  Pbovisios  of  Furniture,  etc. 
And  further,  the  said  A.,  in  the  event  of  the  said  B.  surviving  him,  hereby 
assigns  and  conveys  to  her  as  her  absolute  property  the  whole  household 
furniture,  furnishings  and  plenishing,  linen,  plate,  china,  pictures,  book^ 
wines,  liquors,  and  proviuons  that  may  be  belonging  to  him  and  in  his  house 
at  his  death : 

Maintenance  of  Children 
And   further,   the   said   A.    binds  himself  and  hie  foresaids,  all  jointly  and 
severally  as  aforesaid,  to  maintain,  upbring,  educate,  and  support  the  child  or 
children  of  the  marriage  in  a  manner  suitable  to  their  station  in  life  until  the 
sons  attain  majority  and  the  daughters  attain  majority  or  be  married : 

Rentnciation  of  Jos  uariti.  mo. 
Moreover,  the  said  A.  renounces  and  discbarges  his  jits  mariti  and  right  trf 
administration  in,  of,  and  in  relation  to  the  whole  estate  and  effects  now 
owing  and  belonging,  or  which  may  hereafter  be  owing  and  belonging,  to  the 
said  B.,  and  agrees  that  the  said  estate  and  effects  shall  be  and  remain 
separate  estate  in  her  person,  or  in  the  person  of  such  trustees  or  othei; 
persons  as  she  may  appoint  to  hold  the  same : 

Assignation  of  Insurance  Policy  to  Tbubtbks 
And  further,  the  said  A.  hereby  assigns  to  ,  [A]  and  the  acceptors 

or  acceptor,  survivors  and  survivor  of  them,  as  trustees  and  trustee,  and  such 
other  persons  as  may  be  assumed  into  the  trust  hereby  created  (Declaring 
that  power  of  assumption  is  conferred  on  assumed  as  well  as  on  the  original 
trustees,  that  a  majority  of  those  trustees  who  may  be  resident  in  Great 
Britain  for  the  time,  or  the  only  trustee  resident  in  Great  Britain,  shall  be  & 
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quonuD,  and  that  the  trustees  acting  for  the  time  are  hereinafter  referred  to 
w  "the  trustees")  [B],  the  policy  of  aaaurance  granted  by  the  X.  Insurance 
CompaDj  for  the  sum  oi  £  in  liis  favour  on  his  own  life,  numbered 

and  dated  ,  on  which  there  is  a  premiam  of  £ 

payable  on  the  day  of  in  each  year,  Together  with  the  said 

sum  contained  in  the  said  poUcy  of  assurance  and  all  bonus  additions  [which 
have  accrued  and]  which  may  accrue  thereon,  and  his  whole  right,  title,  and 
tntereet,  present  and  future,  in  and  to  the  said  policy  of  assuiance,  and  in  or 
to  any  claim,  bonus,  advantage,  and  benefit  which  may  arise  thereby  in  any 
manner  of  way : 

Oblioatioks  for  Maiktenakcb  of  Policy 
And  the  said  A.  binds  himself  and  his  foresaids,  all  jointly  and  severally  as 
aforesaid,  to  fulfil  all  the  conditions  necesaary  for  the  upkeep  of  the  said  policy, 
and  also  any  policy  or  policies  (hereinafter  referred  to  as  "  the  substituted 
policies")  which  may  be  substituted  in  place  thereof,  and  to  keep  the  sud 
policy  and  the  substituted  policies  in  force,  and  for  that  purpose  to  make 
timely  payment  of  the  said  annual  premium  and  of  any  premiums  and  extra 
premiums  which  may  be  required  for  keeping  the  said  policy  or  the  substituted 
policies  in  force,  and  to  exhibit  diBcbat^es  thereof  to  the  trustees  or  their 
agents  regularly  fourteen  days  at  least  before  the  last  day  of  grace  for  pay- 
ment thereof ;  And  in  case  any  policy  shall  become  Toid  or  expire,  then  the 
said  A  binds  himself  to  renew  the  same,  or  te  effect  in  the  name  of  or 
convey,  and  in  either  crtse  to  deliver,  to  the  trustees  a  new  policy  or  policies 
on  his  life  in  place  thereof  for  an  amount  equal  to  that  which  would  have  been 
payable  under  the  policy  so  becoming  void  or  expiring  in  the  event  of  the 
death  of  the  said  A.  on  the  day  before  it  became  void  or  expired,  and  that  in 
such  terms  as  the  trustees  may  think  fit,  with  an  office  or  company  approved 
of  by  the  trustees,  and  te  pay  the  whole  original  or  additional  premiums  to 
become  due  on  such  renewed  or  new  policy  or  policies:  And  should  the 
trustees  at  any  time,  or  from  time  to  time,  advance  any  sum  or  sums  for  any 
of  the  purposes  foresaid  in  connection  with  the  original  or  substituted  policy 
or  policies  (all  of  which  they  are  empowered  but  shall  not  be  bound  to  do), 
the  said  A.  binds  himself  and  his  foresaids,  all  jointly  and  severally  as  afore- 
said, to  repay  the  same,  with  a  fifth  part  more  of  liquidate  penalty  in  case  of 
failure  in  the  punctual  repaymeut,  and  with  interest  at  the  rate  of  five  per 
cent,  jpw  anmtm  from  the  respective  dates  of  disbursement  till  repaid  :  But  it 
is  hereby  declared  that  the  trustees,  though  entitled,  shall  not  be  bound  to 
see  or  require  that  any  of  the  obligations  herein  contained  with  reference  to 
the  said  policies  are  fulfilled,  or  that  the  life  assurance  is  otherwise  kept  up  : 

PowBBS  OF  Sale,  StmRENDBB,  no. 
With  power,  nevertheless,  to  the  trustees,  in  the  event  of  failure  on  the  part 
of  the  said  A.  in  punctual  payment  or  repayment  of  any  premium  or  extra 
premium,  to  sell  or  surrender  or  borrow  money  on  the  security  of  the  said 
oi^ual  and  substituted  policies,  and  bonuses,  or  any  of  them,  and  to  make 
such  arrangements  with  the  assurance  offices  regarding  the  payment  or 
application  of  bonus  additions,  or  the  acceptance  in  lieu  of  the  policy  then  ]a 
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tone  of  such  other  policy  or  polioies  w  may  be  aTaiUUe  for  mch  smaller  mm 
or  Biima,  or  payable  in  euob  other  event  or  oa  euch  other  conditions,  as  can  be 
arranged  and  sb  they  may  in  their  nnoontrolled  discretion  think  proper : 

Trobt  Purposks 
Which  policy  hereby  assigned,  and  any  substituted  policies,  sums   therein 
contained,  and  proceeds  thereof  shall  (subject  to  the  exercise  of  the  foresaid 
powers)  be  held  by  the  trustees  for  the  purposes  following,  namely  : — 

].  Ex/ieiiset 

First.  For  payment  of  the  expenses  of  [conaUtuting  and]  executing  the  tn^t 
hereby  created. 

2.  Income,  if  ant/,  durtTig  A.'e  Life 

Second.  In  the  event  of  any  funds  coming  into  the  trustees'  bands  during 
the  life  of  the  said  A.,  the  free  inoome  thereof,  or  snob  part  thereof  as  the 
trustees  in  their  uncontrolled  discretion  may  think  fit,  may  be  paid  to  or 
applied  for  behoof  of  the  said  B.,  or  of  the  children  and  issue  of  the  m&rnage, 
or  of  the  said  B.  and  the  children  and  issue  of  the  marriage,  or  such  of  them, 
in  such  shares,  and  in  such  manner,  as  the  trustees  in  their  uncontrolled 
discretion  may  from  time  to  time  think  fit.  Declaring  that  all  sums  paid  or 
applied  under  this  purpose  shall  be  for  the  alimentary  behoof  of  the  bene- 
ficiaries, and  not  capable  of  being  anticipated  by  them,  nor  subject  to  their 
debta  or  deeds,  nor  liable  to  the  diligence  of  their  creditors :  And  so  far  as  not 
so  paid  or  applied,  the  said  free  income  shall  be  accumulated  with  the  capital 
until  the  death  of  the  said  A.,  unless  and  until  he  should  become  entitled  to 
conveyance  and  payment  in  terms  of  the  ultimate  trust  purpose,  but  with 
power  to  the  trustees  to  resort  to  such  acoumulations  in  any  subsequent  year 
or  years,  and  pay  or  apply  the  same  in  manner  foresaid. 

3,  Income,  during  B.'e  SuTviv(mce,  toirards  AnnuUy 
Third.  ]n  the  event  of  the  said  fi.  surviving  the  said  A.,  the  trustees  shall 
apply  the  free  inoome  of  the  trust  fund  on  account  of  the  said  annuity  or 
restricted  annuity  for  the  alimentary  behoof  of  the  said  B.,  and  subject  to  the 
protective  clauses  hereinbefore  expressed  in  regard  to  Uie  said  annuity  and 
restricted  annuity ;  and  the  surplus  income,  if  any,  shall  be  paid  to  or  applied 
for  behoof  of  the  children  and  issue  of  the  marriage,  or  such  of  them,  in  auch 
proportions,  and  in  such  way  and  manner,  as  the  said  A.  shall  direct,  but  only 
by  will  revocable  at  pleasure ;  and  failing  any  such  direction,  or  in  so  br  as 
such  direction  shall  not  extend,  then  such  surplus  income,  or  such  part  thereof 
as  the  trustees  in  their  uncontrolled  discretion  may  think  fit,  may  be  paid  to 
or  applied  for  behoof  of  the  child  or  children  of  the  marriage  or  their  issue,  or 
such  of  them,  in  such  proportions,  and  in  such  manner,  as  the  trustees  in  their 
nnoontrolled  discretion  may  from  time  to  time  think  fit,  Declaring  that  all 
sums  paid  or  applied  under  this  purpose  shall  be  for  the  alimentary  bdidof  of 
the  beneficiaries,  and  subject  to  the  protective  clauses  expressed  in  the  pr»> 
ceding  purpose ;  and  so  far  as  not  so  paid  or  applied,  such  surplus  income  aball 
be  accumulated  with  the  capital  until  the  same  comes  to  be  paid  over,  but 

\  L:.q,t.zcd_,CjOO<^IC 


TRUST   PURPOSES  OF  HUSBANd's    PROPERTY  779 

with  power  to  the  trustees  to  resort  to  suoh  iiooumulatioQB  in  any  subsequent 
year  or  years,  and  pay  or  apply  the  same  in  manner  foresaid. 
i.  Capital  to  Children  <md  Istue ' 
Fourth.  The  trustees  shall  after  the  death  of  the  survivor  of  the  spousea 
hold  and  apply  or  pay  the  trust  fund  to  or  for  behoof  of  the  child  or  children 
of  the  marriage  or  their  issue,  or  such  of  them,  in  such  proportions  and  in 
such  manner,  as  the  said  A.  shall  direct,  but  o»\y  hy  will  revocable  at  pleasure, 
including  power  to  him  to  fix  the  period  or  periods  of  vesting  and  payment, 
and  to  limit  to  a  liferent,  with  or  without  a  fee  to  remoter  issue,  and  with  or 
without  a  power  of  disposal  by  will  revocable  at  pleasure  but  not  otherwise  j 
and  failing  any  such  direction,  or  in  so  far  as  such  direction  shall  not  extend, 
the  trustees  shall  after  the  death  of  the  survivor  of  the  spouses  hold  and  apply 
or  pay  the  trust  fimd  to  or  for  behoof  of  the  child  or  children  of  the  marriage, 
or  the  survivors  or  survivor  of  theno,  or  to  or  for  behoof  of  the  sole  survivor, 
the  surviving  lawful  issue  of  such  of  them  as  may  die  leaving  issue  being 
entitled  to  their  parent's  share,  original  and  accresced,  the  division  being  per 
ttirpet :  But  apart  from  Buch  direction  as  aforesaid,  such  provisions  shall  not 
vest  or  be  payable  unless  and  until  such  child  or  children  or  issue  shall  respec- 
tively attain  [twenty-four]  years  of  age  and  survive  both  parents,  until  which 
period  the  trustees  shall  be  entitled  after  the  death  of  the  survivor  of  the 
spouses,  subject  to  the  direction  of  the  said  A.  as  aforesaid,  to  make  payment 
of  the  income,  or  such  part  thereof,  in  such  proportions,  and  in  such  manner  as 
they  may  in  their  uncontrolled  discretion  determine,  and,  if  they  think  fit,  the 
whole  or  any  part  [or  any  part  or  parts  not  exceeding  in  all  what  they  may 
ooDsider  to  be  one-half]  of  the  capital  of  the  presumptive  share  of  any  child 
or  issue  for  his  or  her  maintenance,  education,  outfit,  or  advancement  in  life. 
5.  ReBuUing  Trutt  for  Husband 
And  Lastly.  Subject  to  the  foregoing  purposes,  the  trustees  shall  hold  in 
security  and  for  implement  of  all  the  obligations  hereinbefore  undertaken  by 
the  Bud  A.,  and  subject  thereto  they  shall  hold  for  him. 

Ge»bbal  Convetanos  to  Trustbbs  BT  WlFS 
For  which  causes,  and  on  the  other  part,  the  said  B.  hereby  assigns  and  dispones 
to  ^  \repeai  A  to  B,  p.  776-7*]  and  the  assignees  of  the  trustees 

the  whole  means  and  estate,  heritable  and  moveable,  real  and  personal,  now 
belonging  to  her,  or  to  which  she  may  acquire  right  or  succeed  during  the 
SubBistence  of  the  marriage,  including  all  estate  held  or  which  may  be  held 
by  her  under  special  destinations,  and  all  estate  of  which  she  has  or  may  have 
power  of  disposal,  with  the  whole  titles  and  securities  thereof,  with  power  to 

'  See  p.  781  for  an  alternative  scheme.  But,  naturally,  the  same  contract 
will,  in  both  its  parts,  follow  the  same  lines.  Much  fuller  clauses  are  given 
on  p.  786. 

'  It  is  better  to  name  the  trustees  agaiu,  even  though  they  are,  as  they 
naturally  will  be,  the  same  as  have  been  appointed  by  the  husband.  If  the 
same,  they  will  of  course  be  named  as  "  the  said  X.,  Y,,  Z." 

*  In  like  manner,  this  is  much  better,  though  a  little  longer,  than  simply 
saying  "and  their  foresaids." 
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uplift,  receive,  aad  discharge  the  said  means  and  estate,  and  with  aU  actdoa 
and  execution  competent  to  her  thereanent: 

EXCRPTIONS 1 

1.  Annvities,  ^c  > 

But  excepting  always  (^rgt)  the  liferent  interest  to  which  the  sud  B.  is  en- 
titled under  the  will  of  the  late  X.,  and  the  annuity  to  which  she  is  entitled 
under  the  marri^e  contract  between  her  late  father  and  mother,  and  all  other 
liferents,  annuities,  end  similar  payments  to  which  the  said  B.  is  or  may  be- 
come entitled  ; 

'  For  remarks  and  variations,  see  p.  763. 

2.  Small  Legaciee  and  Oifi* 

{second)  all  legacies,  auocesBions,  and  donations,  not  exceeding  the  sum  of 

£  each  from  any  one  source  at  any  one  time,  to  which  the  said  B.  is 

or  may  become  entitled  or  which  she  may  receive ; 

3.  Provuitms  in  Terms  exduding  this  Settlement 
{third)  all  legacies,  suoceaBions,  donations,  and  other  property,  of  whatever 
nature  and  of  whatever  amount  or  value,  to  which  the  said  B.  is  or  may 
heoome  entitled  or  which  she  may  receive,  if  the  same  are  bequeathed,  provided, 
or  given  to  her  on  the  express  condition  that  the  same  are  not  to  pass  nnder 
the  foregoing  convejrance  by  her,  or  that  the  same  are  not  to  pass  to  the 
trustees  of  this  settlement,  or  under  any  similar  express  condition  whether 
special  or  general  in  terras ; 

4.  Investmenit  of  Income  and  Non-gettled  Property,  etc 
{fourth)  all  earnings  and  savings  to  be  made  and  effected  by  the  said  B.,  of 
whatever  amount  and  whether  capitalised  or  not,  and  all  increase  and 
increment  thereof,  and  of  all  other  property  of  the  said  B.  hereinbefore  or  by 
operation  of  law  excepted  from  the  foregoing  conveyance  by  her,  and  all 
investments  and  applications  thereof,  and  all  sums  and  benefits  resulting 
therefrom : 

Tritbt  Pcbposes 
Which  means  and  estate  hereby  conveyed  the  trustees  shall  hold  for  the  pur- 
poses following,  namely : — 

1.  Ei^ientee 

First.  For  payment  of  the  expenses  of  [constituting  and]  executing  the 
trust  hereby  created. 

2.  Fo)-   Wifet  Liferent 

Second.  For  the  liferent  alimentary  use  only  of  the  said  B.  during  the  snb- 
siatence  of  the  marriage,  and  also  after  its  dissolution  unless  and  until  she 
shall  become  entitled  after  the  dissolution  of  the  marriage  to  have  the  trust 
estate  made  over  to  her  in  terms  of  the  ultimate  trust  purpose.  But  this  life- 
rent right  shall  be  exclusive  always  of  the  jW  mariti  and  right  of  administra- 
tion and  all  other  right  and  power  of  the  said  A.  and  any  future  husband ; 
and  further,  the  same  shall  not  be  capable  of  being  anticipated,  dot  subject  to 
her  debts  or  deeds,  nor  liable  to  the  diligence  of  her  creditors. 
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3.  Surviving  HtubaneCe  Liferent 
Third,  In  the  event  of  the  said  A.  surviving  the  sud  B.,  the  trusteee  shall 
pay  to  him  during  his  Ufetime  thereafter  [bo  long  as  he  remune  unmarried] 
the  free  income  of  the  truBt  estate  for  his  liferent  alimentary  use  only,  not 
capable  of  being  anticipated,  nor  subject  to  his  debts  or  deeds,  nor  liable  to 
the  diligence  of  his  creditors : 

Fdtobe  and  Rbvbrsionart  Estate 

Declaring  vith  reference  to  the  liferents  hereinbefore  created  that  the 
truateee  shall  not  be  bound  to  realise  future  or  reversionary  estates  or 
interests  until  they  fall  into  poBaession  in  natural  course,  though  entitled 
to  do  BO  if  in  their  uncontrolled  discretion  they  think  it  advisable  for  the 
protection  of  the  capital,  and  that  no  benefit  in  any  form  shall  accrue  to  the 
said  liferent  righte  from  such  future  or  reversionary  estates  or  interests  before 
actual  realisation  or  falling  in,  and  then  only  for  the  then  future  period. 
4.  CapOal  to  Children  and  Isaue^ 

Fourth.  After  the  death  of  the  survivor  of  the  spouses,  the  trustees  shall 
hold  and  apply  or  pay  the  trust  estate  to  or  for  behoof  of  the  surviving  child 
-or  children  of  the  marriage  and  the  surviving  issue  of  predeceasers,  or  such  of 
them,  and  in  such  proportions,  and  in  such  way  and  manner,  as  the  said  R 
shall  direct,  but  only  by  will  revocable  at  pleasure,  including  power  to  her  to 
fix  the  period  or  periods  of  vesting  and  payment  (but  so  tiiat  no  vesting  shall 
take  place  unless  and  until  such  child  or  children  or  issue  shall  respectively 
attain  the  &ge  of  [twenty-four]  years  and  survive  both  spouses),  and  to  limit 
to  an  alimentary  liferent,  with  fee  to  remoter  issue ;  and  failing  any  such 
direction  or  in  so  far  as  such  direction  shall  not  eit«nd,  the  trustees  shall 
after  the  death  of  the  survivor  of  the  spouses  bold  and  apply  or  pay  the  same 
to  or  tor  behoof  of  the  children  of  the  marriage,  or  the  survivors  or  survivor 
of  them,  or  to  or  for  behoof  of  the  sole  survivor,  the  surviving  issue  of  such  of 
them  as  may  die  leaving  issue  being  entitled  to  their  parent's  share,  original 
and  accresced,  the  division  being  per  Hirpes,  and  mutatis  mtdandts  subject  to 
the  same  provisions,  vesting  and  payable  at  similar  periods,  aud  with  lika 
powers  of  (tpplication  of  capital  and  income,  as  are  contained  in  the  fourth 
purpose  of  the  trust  hereinbefore  constituted  by  the  said  A. 
i5.  Resulting  Trust  for  Wife 

And  Lattly.  Subject  to  the  preceding  purposes,  the  trustees  shall  bold  for 
the  said  B. 

Gbnbral  Clausbs — Hotchpot* 
And  with  reference  to  both  trusts  hereinbefore  constituted,  it  is  hereby 
declared  that  in  the  event  of  any  child  or  issue  taking  any  part  of  the  capital  of 

'  See  p.  779.     If  the  two  sets  of  clausee  tioEs  and  other  clausas  in  »11  respects,  inclnd- 

ore  to  follow  the  same  lines,  that  applicable  ing  application  of  income  and  capital,  u  sre 

to  the  wife's  catate  may  be  expressed  thus ;  hereinbefore  declared  in  the                purpose 

Faarlh.  After  the  death  of  the  enrvivor  ofthetruatconsUtutodbj  the  said  A.,  except 

of  the  epousea  [or  the  death  of  the  said  B.  that  the  powers  aud  discretions  shall  be  ezer- 

and  the  death  or  re-marciage  of  the  said  A.]  cisable  by  the  said  B.  instead  of  b;  the  said 

the  tmat  estate  shall  be  held  for  the  same  A.,  but  only  bj  will  revocable  at  pleasure, 

purposesandwiththesamepowersaiiddisiire-  '  Seep,  StiS. 
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the  respeotivg  trust  estAtes  under  any  appointmetit  to  be  made  hj  the  said  A. 
or  6.  aa  aforesaid,  neither  the  receiver  thereof  nor  his  or  her  ismie  shall  havs 
or  be  entitled  to  any  further  or  other  share  of  or  iu  that  part  of  the  same 
estate  of  which  no  appointment  shall  have  been  made,  without  bringmg 
into  account  the  appointed  share,  the  same  being  reckoned  as  on  account  of 
the  share  or  shares  respectively  falling  to  the  receiver  of  the  appointed  ahan 
or  his  or  her  issue  fVom  the  estate  from  which  the  appointed  share  was 
taken: 

Esclubiox  op  Hcbbakd's  Kiohts 
As  also  declaring,  \rith  reference  to  all  provisions  herein  made  in  favour  of 
or  descending  to  females,  that  the  same  shall  be  exclusive  of  the  jug  mariU 
and  right  of  administration,  and  every  other  right  and  power,  of  any  husband 
to  whom  they  may  be  married,  and  shall  not  be  afTectable  by  the  debts  or 
deeds  of  such  husbands,  or  by  the  diligence  of  their  creditors : 

ExcLDSioN  OP  LsaAL  Rights  of  Spodsbs 
Which  provisions  hereinbefore  contained  in  favour  of  the  spouses  shall  be, 
and  hereby  are  accepted  by  them  respectively  as,  in  lieu  and  full  satisfaction 
of  all  terce  [dower],  jtu  reltdai,  courtesy,  jue  nlieti,  and  every  other  right  or 
claim  which  he  or  she  could  ask  or  demand  hy  or  through  the  decease  of 
the  other;  and  such  terce  [dower],  jim  relidcs,  courtesy,  jus  refidi,  and  other 
legal  rights  are  hereby  discharged  : 

And  of  Childbbn 
And  which  provisions  hereinbefore  contained  in  favour  of  the  child    and 
children  and  issue  of  the  marriage  shall  be  in  full  satisfaction  to  them  of 
legitim,  and  any  and  every  other  right  and  claim  that  they  could  ask  or 
demand  by  or  through  the  death  of  the  spouses  or  either  of  them  i 

TRUiiTEBB'  Powers  and  Immunities 
And  with  reference  to  both  trusts  hereinbefore  constituted,  it  is  hereby 
declared  that,  in  addition  to  the  powers  and  immunities  conferred  and  which 
may  be  conferred  on  gratuitous  trustees,  the  trustees  shall  have  the  fullest 
powers  of  and  in  regard  to  realisation,  investment,  administration,  manage- 
ment, and  division  as  if  they  were  beneficial  owners;  and  particularly,  but 
without  prejudice  to  the  said  generality,  they  shall  have  the  following  powers, 
namely  [tTisert  gtick  powen  and  immunitiet  <m  may  be  desired  from  pp.  829, 
832  et  »eq.,  but  referring  to  "the  tnuteet"  and  "the  frugt  estates"]: 

Execution 
And  the  said  A.  and  B.  consent  to  registration  hereof  for  preservation  and 
execution. — In  witness  whereof. 

CONTEACT  OF  MARRIAGE  OR  SETTLEMENT  CONTAINING 
THE  PROVISIONS  ON  ONE  SIDE  ONLY 

It  is   matrimonially  i^reed   between  A.  and   B.    as   follows,  that  is  to 

say: — 
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AcrSPTANCB 

The  parties,  haviug  conceived  &  mutual  attachment,  hereby  accept  of  «sob 
other  as  lawful  apouseB,  and  promise  to  solemnize  their  marriage  nith  all  con- 
venient speed. 

Peovisions  Br  A. 

In  contemplation  of  which  marriage  and  in  consideration  of  the  provisions 
[or  eettlement]  hj  the  said  B.  contained  in  another  deed  in  English  form 
executed  or  intended  to  be  executed  by  the  parties  of  even  date  herewith 
[then  insert  A.'e  provuiotu  wtthpoieers  and  otiitr  appropriate  ela'ises]. 

B.'S  SSITLBIIBNT 

For  which  cauBee  and  on  the  other  part  the  said  B.  baa  made  the 
provisions  [or  settlement]  contained  in  the  aaid  other  deed,  executed  by  both 
parties. — In  witness  whereof. 

The  other  settlement,  though  in  English  form,  may  easily  be  so 
expressed  as  to  contain  essentially  the  same  idea  as  above. 

CONTRACT  OF  MARRIAGE  CONTAINING  CONCURRENCE  OF 
THE  TESTAMENTARY  TRUSTEES  OF  THE  WIFE'S  FATHER 
TO  EFFECT  OF  SETTLING  HER  SHARE  OF  HER  FATHER'S 
ESTATE  OR  PART  OF  IT 

The  wife  will  be  expressed  to  be  a  party 
with  consent  of  C,  D.,  and  E.,  the  trustees  of  the  late  F.  acting  under  his 
trust  disposition  and  settlemeut  dated  ,  and  roistered  ,  to 

the  effect  hereinafter  stated. 

Then  after  the  general  conveyance  by  the  wife  the  following  will 
be  introduced : — 

And  whereas  under  tbe  said  trust  disposition  and  settlement  of  tbe  said  F. 
the  said  C,  D.  and  E.  are  empowered  on  the  marriage  of  the  said  B,  to  settle 
the  [whole  or  part  of  the]  share  of  his  estate  falling  to  or  to  be  held  for  her, 
and  that  upon  such  trusts,  and  with  such  powers  to  the  said  B.,  all  if  and  as 
they  may  think  proper,  and  either  under  her  marriage  contract  or  otherwise 
and  whereas  they  have  resolved  to  settle  the  share  under  these  presents  [but 
only  to  the  extent  of  £  ].  Therefore  the  said  C,  D.,  and  E,,  as  trustees 
foresaid,  with  the  consent  of  the  said  A.  and  B.,  hereby  assign  to  [ihe  truateer 
of  the  marriage  c'intract\  as  trustees  foresaid  and  their  foresaids  the  investments 
and  assets  specified  in  the  schedule  hereto  [and  (but  always  without  prejudice 
to  the  discharge  granted  by  the  said  A,  and  B.  [and  the  said  C,  D.,  and 
E.]),  all  other  it  any  the  sums,  investments,  and  assets  which  may  fall  to  the 
said  share],  with  all  interest  and  revenue  accrued  and  to  accrue  on  the  said 
scheduled  [and  other  sums,  investments,  and]  assets,  which  means  and  estate 
hereby  conveyed  by  the  said  B.  and  by  the  said  C,  D.,  and  E.  as  truBtees 
foresaid  shall  be  held  by  the  trustees  acting  under  these  presents  for  the- 
purposes  following,  viu. ; — 
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NotBB 

1.  Intra  vire»i — Exact  attention  must  be  given  by  the  power  conferred  l^ 
the  wife's  father  upon  hia  trusteea.  For  instance,  are  they  entitled  to  give  a 
liferent  to  the  husband  1  or  to  give  the  daughter  and  her  husband  or  either  of 
them  power  of  apportionment,  or  to  empower  them  or  either  of  them,  or  tbe 
marriage  trustees,  to  postpone  vesting  or  reduce  to  a  liferent  with  or  without 
a  fee  to  remoter  issue  Y  All  these  wilt  no  doubt  be  given  regarding  the  wife's 
other  estate,  and  if  so,  would  in  the  above  form  iDe  applicable  to  this  part  of 
the  estate  also,  which  might  be  vUra  vii-et. 

2.  Partial.— lu  that  case  what  is  to  become  of  the  balance  1  If  it  be 
vested  in  the  wife  it  might  he  held  to  pass  under  her  own  general  conveyance, 
which  would  be  absurd.  The  same  might  result  if  the  testamentary  trustees 
afterwards  exercised  a  power  to  pay  the  capital  to  her.  The  balance  oi^bt  in 
the  marriage  contract  to  be  expressly  excepted  from  its  operation  if  that  be 
the  intention. 

3.  Liferent. — If  the  father's  estate  be  subject  to  a  liferent  the  clause  may 

Therefore  the  said  C,  D.,  and  K  as  trustees  foresaid  hereby  agree  and  declare 
that  the  share  of  the  estate  of  the  said  F.  falliDg  to  or  to  be  held  for  the  said 
B.  shall  be  settled  under  these  presents,  and  with  cousent  of  the  said  A.  and 
B.  they  hereby  settle  the  same  accordingly  to  the  effect  of  entitling  the  said 
[marriage  trustees]  and  their  foresaids  to  receive  the  said  share  when  it  comes 
to  be  paid  over,  but  always  without  prejudice  to  the  liferent  of  X.  under  the  siud 
trust  disposition  and  settlement,  and  without  prejudice  to  the  right  of  the  said 
0.,  D.,  and  E.  as  trustees  foresaid  to  retain  the  estate  of  the  said  F.  until  the 
expiry  of  that  liferent,  and  their  powers,  privileges,  and  immnnities  under  the 
said  trust  disposition  and  settlement,  and  further  the  liferent  interests  created 
under  these  presents  shall  take  no  benefit  in  any  form  from  the  said  share  so 
settled  by  the  said  C,  D.,  and  E.  as  trustees  foresaid  until  the  expiry  of  the 
liferent  of  the  said  X.,  and  then  only  for  tbe  then  future  period,  and  the  said 
A.  and  B.  having  already  given  a  discharge  to  the  said  C,  D.,  and  E.  to  date, 
it  is  hereby  declared  and  ^reed  that  quoad  ultra  the  receipt  and  discharge  of 
the  said  [marriage  trustees]  and  their  foresaids  shall  be  a  complete  exoneration 
to  the  said  C,  D.,  and  K  as  trustees  foresaid  and  their  successors  in  office 
and  all  others  concerned. 

4.  Discharge. — ^'hen  the  estate  is  made  over  at  once  there  will  of  course 
be  a  discharge  by  the  intended  wife,  and  her  husband  should  concur.  It  can 
hardly  be  expected  that  the  marriage  trustees  will  aign  it,  nor  does  that 
appear  necessary.  If  tbe  estate  is  not  to  be  immediately  made  over,  then  as 
above  suggested  there  ought  to  be  a  discharge  by  the  spouBcs  up  to  date,  and 
then  for  anythmg  more  tbe  marriage  trustees  will  have  to  give  a  discharge 
when  they  come  to  receive  the  estate  afterwards. 

6.  Pari  po«.  mf*»i,,  I  ^         gj^^  ,„^ 

6.  Government  duty,       I 

Without  taking  up  space  with  further  complete  forms,  it  may  be 
useful  to  give  forms  of  various  special  clauaes  which  can  easily  be 
introduced  where  desired  : — 
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VERY  FULL  DISCRETIONARY  POWERS 
HuBBAKD'a  Powers 
The  trustees  shall  after  the  death  of  the  survivor  of  the  spousea  [or  the 
death  of  the  said  A.  and  the  death  or  re-marriage  of  the  said  B.,  subject  [if  it 
be  so]  to  her  annuity  in  the  last  mentioned  case],  hold  and  apply  or  pa;  the 
trust  estate  to  or  for  behoof  of  the  child  or  children  of  the  marriage  or  their 
issue,  or  such  of  the  children  or  issue,  in  such  proportions  and  in  such  manner 
as  the  said  A.  shall  direct,  and  he  shall  be  entitled  to  fix  the  period  or  periods 
of  vesting  and  payment,  and  to  fix  different  periods  of  vesting  or  of  payment 
or  both  for  different  beneSciaries  or  for  different  parts  of  the  same  beneficiary's 
share,  and  to  impose  such  restrictions  as  he  shall  think  fit,  including  power 
to  restrict  any  child  or  issue  to  an  alimentary  right  to  the  income  of  the  share 
which  would  otherwise  be  paid  to  him  or  her  or  any  part  thereof,  and  that 
for  life  or  for  any  shorter  period  or  periods,  and  to  deal  witli  the  capital  of 
such  share  or  part  thereof  by  expressly  leaving  it  at  the  disposal  of  the 
beneficiary  subject  to  his  or  her  own  alimentary  right  as  aforesaid,  or  by 
giving  him  or  her  a  right  of  testamentary  disposal  only  thereof  subject  as 
aforesaid,  or  by  directing  the  purchase  of  an  annuity  on  the  life  and  for  the 
alimentary  behoof  of  the  beneficiary,  the  purchase  to  be  made  and  the  annuity 
to  be  payable  to  and  drawn  and  applied  by  the  trustees,  or  by  settling  the 
said  share  or  part  thereof  upon  the  issue  of  such  beneficiary  subject  as  afore- 
said, and  with  such  conditions  as  to  vesting,  and  alimentary  application  of 
income  during  suspense  of  vesting,  as  he  the  said  A.  may  think  fit,  or  by 
directing  payment,  settlement,  or  application  of  it  to  or  for  the  benefit  of  any 
other  or  others  of  the  children  or  issue  of  the  marriage,  or  he  may  leave  the 
disposal  of  the  capital  or  part  thereof  for  the  exercise  of  the  powers  and  discre- 
tions of  the  said  B.  [and  of  the  trustees]  as  after  mentioned,  and  he  shall  be 
deemed  to  have  done  so  if  or  so  far  as  another  method  is  not  expressly  declared, 
or  partly  in  all  or  any  of  these  ways,  and  also  including  power  to  allow  applica- 
tion of  or  encroachments  on  capital  for  the  alimentary  behoof  of  any  child  or 
issue  though' not  having  a  vested  right  or  though  otherwise  restricted  so  as  to 
be  excluded  from  right  to  receive  capital,  all  which  powers  and  discretions 
shall  be  exercisable  by  the  said  A,  only  by  will  revocable  at  pleasure,  but 
otherwise  in  his  uncontrolled  discretion,  and  he  may  if  he  think  fit  expressly 
give  power  to  the  said  B.  [whom  failing  to  the  trustees]  to  revoke  any  exercise 
by  him  of  the  said  poweis  and  discretions. 

Wife's  Powkbs 
And  failing  exercise  by  him  of  the  said  powers  and  discretions  or  so  far  as 
-  any  exercise  thereof  by  him  shall  not  extend  or  take  effect,  the  said  powers 
and  discretions  shall  after  his  death  [and  in  so  far  as  the  contrary  is  not 
directed  by  him  by  will  revocable  as  aforesaid]  be  exercisable  by  the  said  B. 
[if  she  does  not  re-raarry],  but  only  by  will  revocable  at  pleasure  and  muiatia 
mutandie. 

Tkustebs'  Powbes 
And  failing  exereise  of  the  powers  and  discretions  hereinbefore  reserved  or 
conferred,  or  so  far  as  any  exercise  thereof  shall  not  extend  or  take  effect,  the 
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Bud  powers  and  discretions  other  than  the  power  of  apportionment,  and  it 
also  if  so  expressly  declared  by  the  said  A.  by  will  as  aforesaid,  shall  after  the 
deaths  of  the  spousee  [or  the  death  of  the  said  A.  and  the  death  or  marrii^e 
of  the  said  B.  subject  as  aforesaid],  and  in  so  far  as  the  contrary  is  not 
directed  by  them  by  will  as  aforesaid,  be  exercisable  by  the  trustees  in  their 
uQOOntrolled  discretion,  and  in  addition  the  trustees  shall  subject  as  aforeeaid 
have  the  further  alternative  of  restricting  to  an  alimentary  right  as  aforesaid 
and  reserving  the  disposal  of  the  capital  or  part  thereof  for  the  further  exet> 
cise  if  afterwards  thought  fit  of  their  own  powers  and  discretions,  and  they 
shall  be  deemed  to  have  done  so  if  and  so  far  as  arother  method  is  not 
expressly  declared,  and  all  powers  and  discretions  exercisable  by  the  trustees 
may  be  exercised  from  time  to  time,  and  they  may  rescind  in  whole  or  in 
part  any  exercise  by  them  of  any  of  the  said  powers  and  discretions. 

Cabb  op  Sole  Brnbfioiabv 
All  which  powers  and  discretions,  whether  reserved  to  the  said  A.  or  vested 
in  the  said  B.  [or  the  trustees],  shall  so  far  as  applicable  extend  to  the  case  of 
a  sole  beneficiary. 

Failing  Exercise  of  Powers' 
And  failing  exercise  of  the  powers  and  discretions  foresaid,  or  so  far  as  any 
exercise  thereof  shall  not  extend  or  take  effect,  the  trustees  shall,  after  the 
death  of  the  survivor  of  the  spouses,*  hold  and  apply  or  pay  the  trust  estate 
to  or  for  behoof  of  the  child  or  children  of  the  marriage,  or  the  survivors  or 
survivor  of  them,  or  to  or  for  behoof  of  the  sole  survivor,  the  surviving  lawful 
issue  of  such  of  them  as  may  die  leaving  issue  being  entitled  to  their  parent's 
share  original  and  occresced,  the  division  being  per  stirpet,  but  apart  from  a 
direction  to  the  contrary  under  the  powers  foresaid,  the  provisions  shall  not 
vest  or  be  payable  unless  and  until  such  child,  children,  or  issue  shall 
respectively  survive  the  period  or  respective  periods  of  payment  and  attun 
[twenty-four]  years  of  age,  until  which  periods  [pini>ers  to  apply  income  and 
advance  capital,  p.  779]  :  And  further  declaring  that  when  the  whole  or  part 
of  the  share  of  any  beneficiary  has  been  made  the  subject  of  exercise  of  any 
of  the  powers  and  discretions  foresaid,  then  any  further  or  accrescing  share 
or  shares  which  may  fall  to  such  beneficiary,  or  the  same  proportion  thereof 
as  the  case  may  be,  shall  be  deemed  to  be  dealt  with  in  the  same  way  unless 
otherwise  deolared  in  terms  of  these  presents. 

LiKR  Trusts  of  Wife's  PEOpiErf 
After  the  death  of  the  survivor  of   the   spouses  [or  otkerwiee,  supra],  the 
trust  estate  shall  be  held  for  the  same  purposes  and  with  the  same  powers  and 
discretions  and  other  clauses  in  all  respects,  including  application  of  income 
and  capital,  as  are  hereinbefore  declared  in  the  purpose  of  the  trust 

constituted  by  the  said  A.,  except  that  the  powers  and  discreUons  shall  in  the 
first  place  be  exercisable  only  by  the  said  A.  and  B.  by  mutual  testamentary 

'  Even  wben  the   powers   are  given  to      factor,  who  may  not  be  mtitled  to  eutdv 
tru8t«eE,  ft  fsilore  may  occur,  for  the  trust      t^e  powen. 
may  cone  to  be  administered  by  a  judicial  '  Or  otherwise  u  above. 
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writing  revocable  by  tiiem  jointly  or  by  the  Baid  B.  if  the  Burvivor  [or  by 
the  survivor]  at  pleasure,  and  failing  or  subject  thereto  then  by  the  survivor, 
ftud  failing  or  subject  thereto  then  by  the  trustees. 


LIFERENT  OF  HOUSE 
I.  Bt  Immediate  Inpbftuent 

The  said  A.  dispones  to  [imsteea]  All  and  Whole  [refer  to  conditions  in 
title  if  Tteeemiry] :  With  eotry  as  on  the  day  of  his  death ;  And  he  assigus  the 
vrits :  And  be  assigns  the  rente  as  from  the  day  of  his  death  :  And  he  grants 
varrandice :  But  the  said  subjects  shall  be  held  by  the  said  trustees,  subject 
to  the  provisiona  and  with  the  powers  after  mentioned,  in  trust  for  the 
purposes  folloning,  namely,  (first)  they  shall  allow  the  said  B.  the  liferent  use 
and  enjoyment  thereof  during  her  lifetime  after  the  death  of  the  said  A.,  in 
the  event  of  her  surviving  bim,  but  only  so  long  as  she  does  not  re-marry; 
(second)  subject  to  the  said  liferent,  they  shall  hold  the  said  subjects  in 
security  of  all  the  obligations  binding  on  the  said  A.,  or  his  heirs,  executors, 
or  representatives  {or  foresaids),  with  reference  to  the  said  subjects  and  life- 
rent ;  and  (third)  upon  the  death  of  the  said  B.  in  the  lifetime  of  the  said  A., 
or  upon  her  death  or  re-marriage  in  the  event  of  her  surviving  him,  or  upon 
the  substitution  of  a  secured  annuity  as  after  mentioned,  and  upon  all  the 
said  obligations  being  fulfilled,  or  fulfilled  to  date  as  the  case  may  be,  the 
trustees  shall  denude  of  the  said  subjects  in  favour  of  the  said  A.  or  his  heirs 
or  Buccessora  :  Reserving  always  to  the  said  A.  the  power  and  option  of  sub- 
stituting au  annuity  of  £  in  lieu  of  such  liferent,  with  security  therefor 
to  the  satisfaction  of  the  trustees,  whereupon  the  said  subjecte  shall  be 
reoonveyed  to  the  said  A.  as  aforesaid:  And  further  declaring  that  in  the 
event  of  the  heirs  or  successors  of  the  said  A.,  at  any  time  after  his  death 
during  the  currency  of  the  said  liferent,  being  desirous  of  substituting  an 
annuity  of  the  said  amount,  and  offering  security  therefor  to  the  satisfaction 
of  the  trustees,  it  shall  be  in  the  power  and  option  of  the  trustees,  with 
consent  of  the  said  B.,  to  accept  such  substituted  secured  annuity,  and  to 
denude  of  the  said  subjects  accordingly :  And  the  said  A.  binds  himself  and 
fais  foresaids,  vithout  the  benefit  of  discussion,  to  put  the  said  subjects  into  a 
proper  condition  of  order  and  repair  in  all  respects  at  the  commencement  of 
the  said  liferent  at  the  sight  and  to  the  satis^tion  of  an  architect  to  be 
named  by  the  trustees,  and  to  pay  any  casualties  or  duplicands  which  may 
be  or  become  due  at  the  commencement  or  may  become  payable  during  the 
subeiBtence  of  the  liferent,  but  the  said  B.  shall  be  bound  to  pay  the  feu-duty, 
rates,  taxes,  and  assessments,  both  proprietor's  and  occupant's,  all  repairs 
ftfter  the  subjects  are  put  into  repair  as  aforesaid,  and  the  premiums  on 
insurance  against  fire,  to  the  extent  of  £  on  building  and  £  on 
rent,  with  an  insurance  company  of  standing,  on  a  policy  in  the  names  of  the 
trustees  [or  otherwiae  aa  may  be  degir&i] :  Which  liferent  and  annuity  shall  be 
strictly  alimentary,  and  not  capable  of  anticipation  by  the  said  B.,  nor 
subject  to  her  debts  or  deeds,  nor  liable  to  the  diligence  of  her  creditors : 
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2.  Obligation  only 
The  said  A.  binds  himself,  and  bis  heirs,  executors  and  BuccesBors  [or  foie- 
eaids],  without  the  benefit  of  diecuasioD,  to  secure  to  the  said  B.,  in  the  event 
of  her  surviving  him,  the  liferent  use  and  enjoyment  of  the  house,  or 
principal  house,  which  may  bo  occupied  by  him  at  the  time  of  his  death,  or  if 
there  should  be  no  house  in  his  occupation  at  his  death,  then  to  pay  to  her 
an  annuity  of  £  in  lieu  thereof,  and  in  any  case  with  the  option  to  him 

[or  bis  foresaids]  to  pay  her  such  annuity  in  lieu  of  the  liferent,  which  life- 
rent or  annuity  shall  subsist  only  so  long  as  the  said  B.  remains  unmarried, 
and  the  said  A.  binds  himself  and  his  foresaids  to  provide  proper  security  for 
Buoh  liferent  or  annuity ;  [but  such  election  of  option,  if  not  made  by  the 
said  A.,  must  be  made  by  his  foresaids  within  one  year  after  his  death,  with- 
out prejudice  to  the  right  of  the  said  B.  to  the  one  or  the  other  from  the  day 
of  his  death]  [clautesas  to  (])  putting  info  repair,  (2)  ineiifenee  of  ehargee,  and 
(3)  alijnentar;/] ;  and  it  shall  be  in  the  power  of  the  said  A.  and  his  foresaids  to 
implement  the  foregoing  obligation,  whether  of  liferent  or  annuity,  by  the 
medium  of  a  trust  [or,  and  the  foregoing  obligation,  whether  of  liferent  or 
annuity,  shall  be  implemented  through  the  medium  of  the  trust  hereby 
created,  and  the  trustees  thereunder  shall  be  entitled  to  enforce  the  same]. 

DKSTINATION  OF  FEE-SIMPLE  ESTATE  BY  HUSBAND 
The  said  A.  dispones  to  himself  in  liferent  for  his  liferent  use  allenarly, 
and  to  the  said  B.  in  the  event  of  her  surviving  him,  in  liferent  for  her 
alimentary  liferent  use  only,  not  capable  of  anticipation  by  her,  nor  subject  to 
her  debts  or  deeds,  nor  liable  to  the  diligence  of  her  creditors,  and  to  the 
children  of  the  marri^e  hereby  contracted,  alive  at  the  death  of  the  survivor 
of  the  said  A.  and  B.,  jointly  with  the  issue  then  alive  of  predeceasing  children, 
such  issue  taking  their  parent's  shares,  original  and  accresced,  in  fee,  but  under 
the  reserved  powers  to  the  said  A.  hereinafter  contained,  heritably  and 
irredeemably.  All  and  Whole  :  But  reserving  always  to  the  said  A. 

power  to  select  any  one  or  more  of  the  issue  of  the  marriage  surviving  aa 
aforesaid  to  succeed  to  the  said  estate ;  and  if  more  than  one  exist  or  be  so 
selected,  then  to  apportion  the  same  between  or  among  them,  including 
power  to  pass  over  the  immediate  issue  of  the  marri^e  in  whole  or  in  part, 
aud  to  destine  the  subjects  in  whole  or  in  part  to  remoter  issue,  or  any  of 
them,  with  or  without  a  limited  right,  by  way  of  liferent  or  annuity,  in  favour 
of  any  immediate  issue,  all  which  powers  shall  be  exercisable  only  by  will 
revocable  at  pleasure :  As  also  reserving  power  to  the  said  A.,  and  after  his 
death  with  power  to  the  said  B.,  to  exercise  all  the  powers  of  management  com- 
petent to  any  absolute  owner,  including  power  to  grant  leasee  for  any  ordinary 
period  according  to  the  nature  of  the  subject,  and  powers  to  feu  and  excamb 
[add/ormal  clauses,  having  special  regard  to  nature  of  tBorrandice']. 

ENTAIL  PROVISION  BY  HEIR  IN  POSSESSION  IN  FAVOUR 

OF  HIS  WIFE 
And  whereas  the  said  A.  is  heir  of  entail  in  possession  of  the  said  lands 
and  estate  of  X.,  in  the  county  of  Y,  [or  other  thori  eugieient  de»eription],  and 
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it  is  ^reed,  as  part  of  the  Bettlement  to  be  coade  by  him  in  favour  of  the  said 
B.,  that  be  should  secure  her  in  the  auDuity  hereinafter  mentioned  out  of  the 
said  estate  and  rents  thereof :  Therefore,  in  virtae  and  in  ezeroise  of  the  powers 
under  the  Entail  Acta,  and  under  the  deed  of  entail  under  which  the  said  estate 
ia  held,  and  of  all  other  powers  anywise  enabling  him  in  this  behalf,  each 
without  prejudice  to  the  others,  the  Bald  A.,  in  the  event  of  the  stud  B. 
surviving  him,  hereby  providea  and  dispones  to  her,  and  grants  warrant  for 
infefting  and  hereby  infefte  her  in,  a  liferent  annuity  or  yearly  sum  of  £  , 
reatrictable  as  after  mentioned,  for  the  remainder  of  her  lifetime  after  his  death 
out  of  the  said  lauds  and  estate  of  X.  and  rents  thereof,  which  annuity  shall 
be  payable  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment  at  the  first  of  these  terms  after  his 
death  for  the  period  between  his  death  and  that  term,  and  the  next  term's 
payment  thereof  at  the  next  of  these  terms  for  the  half-year  preceding,  with 
a  proportionate  payment  as  at  the  date  of  her  death  for  the  period  to  that  date 
from  the  last  preceding  term,  with  a  fifth  part  of  each  term's  payment  of 
liquidate  penalty  in  case  of  failure  in  punctual  payment,  and  with  interest  at 
the  rate  of  five  jier  cenf.  per  annum  on  each  term's  payment  from  the  time  the 
same  becomes  payable  till  paid ;  but  declariug  that  the  said  annuity  shall  be 
strictly  alimentary,  and  shall  not  be  capable  of  anticipation  by  the  said  B.,  nor 
subject  to  her  debts  or  deeds,  nor  liable  to  the  diligence  of  her  creditors :  And 
further  declaring  that  if  it  shall  be  fouud  that  the  said  annuity  of  £ 
is  in  excess  of  the  provision  which  the  said  A.  is  or  may  be  entitled  to 
secure  to  his  widow  out  of  the  said  estate,  then  the  same  shall  be  and  is 
hereby  restricted  to  the  amount  of  the  largest  provision  from  time  to  time, 
{not  exceeding  the  said  sum  of  £  per  annum  phts  such  further  sum  as 

may  be  required  to  make  good  any  restrictions  suffered  in  previous  years,  with 
interest  at  the  rate  of  five  per  cent,  per  annum  from  the  terms  at  which  such 
restrictions  took  effect  till  so  made  good),  which  the  said  A.  is  or  may  be  entitled 
to  secure  to  her  out  of  the  same :  As  also  declaring  that  the  said  annuity  or 
restricted  annuity  is  grant«d  subject  in  all  respects  to  the  limitations  and 
conditions  under  which  the  said  A.  has  power  to  grant  the  same,  and  not 
otherwise : 

Adjustments  with  Geniral  Estate 

And  iu  the  event  of  the  said  annuity  being  for  its  whole  term  or  any  part 
thereof  restricted  as  aforesaid,  then,  and  so  long  as  such  restriction  shall  last, 
the  said  A.  binds  himself,  and  his  heirs,  executors,  and  representatives  whom- 
Boever,  without  the  benefit  of  discussion,  to  make  up  the  same  to  the  said 
annual  sum  of  £  ,  with  penalty  and  interest  as  aforesaid,  subject  always 

to  the  alimentary  and  other  protective  clauses  above  written :  And  on  the 
other  hand  any  sums  which  the  said  B.  may  draw  from  the  said  estate  in 
excess  of  £  ^ler  annum  in  order  to  make  good  deficiencies  as  aforesaid  and 

interest  thereon  shall  be  handed  over  by  her  to  the  representatives  of  the  said 
A.  if  the  same  have  then  already  been  made  good  by  them  to  her  and  with 
corresponding  interest. 
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ENTAIL  PROVISION  BY  HEIR-APPARENT  (WITH  CONSENT 
OF  THE  HEIR  IN  POSSESSION)  IN  FAVOUR  OF  HIS 
"WIFE 

And  whereaa  the  said  A.  U  entitled  to  succeed  to  the  entailed  lands  and 
estate  of  X.,  in  the  county  of  Y.  [or  other  ihort  sagicieni  deseriplion],  on  the 
death  of  C,  the  heir  in  poeBession  thereof,  and  is  heir-apparent  thereto,  and  it 
is  agreed  as  part  of  the  settlement  to  be  made  by  him  in  favour  of  the  said  K 
that  he,  with  consent  of  the  eaid  C,  should  secure  her  in  the  annoi^  hereiD- 
after  meotionedoutof  the  said  estate  and  rente  thereof :  Therefore,  in  virtue  and 
in  exercise  of  the  powers  under  the  Entail  Acts,  and  under  the  deed  of  enttul 
under  which  the  eaid  estate  is  held,  and  of  all  other  powers  anywise  enabling 
them  in  this  behalf,  each  without  prejudice  to  the  others,  the  said  A.,  with 
consent  of  the  said  C,  and  they  both  with  joint  consent  and  assent,  in  the  event 
of  the  said  B.  surviving  him  the  said  A.,  hereby  provide  and  dispone  to  her,  and 
grant  warrant  for  infefting  and  hereby  inteft  her  in,  a  liferent  annuity  or 
yearly  eum  of  £  ,  restrictable  as  after  mentioned,  for  the  renuunder  of 

her  life  after  the  death  of  the  said  A.,  out  of  the  eaid  lauds  and  estate  of  X. 
and  rents  thereof,  which  annuity  shall  be  payable  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first  term's 
payment  at  the  first  of  these  terms  after  the  death  of  the  said  A.  [proceed  oi 
in  l?te  previous  form,  to  end  of  alimstttarn  datae] -.  Declaring  always  (first)  that 
if  it  shall  be  found  that  the  said  annuity  of  £  is  in  excess  of  the  provision 

which  the  said  A.,  with  consent  of  the  said  C.,  is  or  may  be  entitled  to  secure 
to  his  widow  out  of  the  said  estate,  then  the  same  shall  be  and  is  hereby 
restricted  to  the  amount  of  the  largest  provision  (not  exceeding  the  said  sum  of 
£  per  annum)  which  the  said  A.,  with  consent  of  the  said  C,  is  or 

may  be  entitled  to  secure  to  her  out  of  the  same ;  (second)  that  the  said  annuity 
or  restricted  annuity  shall  not  interfere  with  or  affect  any  annuity  or  other 
provisions  which  have  been  or  may  be  granted  by  the  said  C,  nor  bis  power 
to  grant  annuities  or  other  provisions,  but  shall  be  postponed  to  all  such 
annuities  and  provisions ;  and  (third)  that  the  said  annuity  or  restricted  annuity 
hereby  granted  is  granted  subject  in  all  respects  to  all  other  limitations  and 
conditions  under  which  the  said  A.,  with  consent  of  the  said  C,  has  power  to 
grant  the  same,  and  not  otherwise. 

Or  this  part  of  the  deed  may  follow  the  preceding  form,  and,  as  in  it,  pro- 
vision may  he  added  for  adjustment  by  and  with  the  granter's  general  estate, 

PROVISION  BY  HEIR  OF  ENTAIL  IN  POSSESSION  FOR 
YOUNGER  CHILDREN 

And  further,  the  said  A„  in  virtue  and  in  exercise  of  the  jmwers  under  the 
Entail  Acts,  and  under  the  deed  of  entail  of  the  sud  entailed  Unds  and  estate 
of  X.,  and  of  all  other  powers  anywise  enabling  him  in  this  behalf,  each 
without  prejudice  to  the  others,  binds  the  heirs  of  entail  succeeding  him  in 
the  said  estate  in  payment,  out  of  the  rents  or  proceeds  of  the  same,  to  the 
children  of  the  marriage  hereby  contracted  who  shall  not  succeed  to  the  said 
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estate  of  the  sums  following,  namely,  if  there  shall  be  one  such  child,  £  , 

if  two  such  children,  £  ,  aud  if  three  or  more  euch  children,  £  , 

payable  after  bis  death,  and  with  interest  at  the  rate  of  five  per  cent,  per  annum 
from  his  death  till  paid  :  Declaring  always  that  if  it  shall  be  found  that  these 
provisiona  are  in  excess  of  the  amounts  which  the  said  A.  is  or  may  be  entitled 
to  provide  for  his  children  out  of  the  rente  of  the  said  estate,  then  the  same 
shall  be  and  are  hereby  restricted  to  the  amount  of  the  largest  proTiaion  (not 
exceeding  the  said  specified  sums  according  to  the  respective  events)  which  the 
said  A.  is  or  may  be  entitled  to  provide  out  of  the  same :  As  also  declaring 
that  the  said  provisions  are  granted  subject  in  all  respects  to  the  limitations 
and  conditions  under  which  the  said  A  has  power  to  grant  the  same,  and 
not  otherwise : 

Deficiency  to  be  made  up  odt  op  Gbneral  Estate 
And  in  the  event  of  the  said  provisions  being  restricted  as  aforesaid,  the 
said  A.  binds  himself,  and  his  heirs,  executors,  and  representatives  whomsoever, 
without  the  benefit  of  diacussion,  to  make  up  the  same  to  the  said  respective 
sums,  according  to  the  events  foresaid,  with  interest  aa  aforesaid : 

Hbsbrved  Powers 
Reserving  always  to  the  said  A.  the  fullest  powers  of  settlement,  apportion- 
ment, and  otherwise  which  it  is  competent  for  him  to  reserve  with  reference  to 
the  said  provisions,  whether  payable  from  the  rents  of  the  said  estate  or  under 
the  foregoing  supplementary  obligation. 


SEriLEMENT  OF  A  DAUGHTER'S  SHARE  OF  AN  ENTAIL 
PROVISION  IN  HER  MAKRIAGE  CONTRACT 

1.  Where  her  Father  has  albbauy  coshtitutbd  a  Provision 
IN  General  Terms 
And  whereas  the  said  C.  \tlw  m/e's  /atlier],  in  the  contract  of  marriage 
between  him  and  his  wife  D.  dated  ,  granted  a  provision  to  the 

children  of  his  marriage  who  might  not  succeed  to  the  entailed  estate  of  X.,  in 
the  county  of  Y.,  out  of  the  rents  of  the  said  estate  amounting  to  a  sum  of 
from  £  to  £  ,  according  to  circumstances,  with  interest,  and 

subject  as  therein  mentioned ;  and  further  he  bound  his  general  representa- 
tives to  make  up  auy  deficiency  if  the  sums  therein  stated  should  be  in  excess 
of  his  powers  with  reference  to  the  said  entailed  estate :  And  whereas  no 
apportionment  or  settlement  of  the  said  provision,  or  any  part  thereof,  has  ever 
l>een  made;  Therefore,  in  contemplation  and  couaideration  of  the  marriage 
hereby  contracted,  the  said  C.  irrevocably  apportions  to  the  said  B.  {the  wife) 
a  sum   of  £,  prinio   loco  and   preferentially   out   of    the  said  pro- 

vision, with  interest  as  aforesaid  {or  one  equal  (sixth  I)  part  of  the  sums 
which  may  be  drawn  from  the  said  entailed  estate  and  from  his  general  estate 
in  respect  of  the  said  provision) :  but  declaring  that  in  the  event  of  any  part  of 
the  said  provision  remaining  unapportioned,  neither  the  said  B.  nor  anyone 
claiming  through  her  shall  be  entitled  to  participate  therein  except  on  oon- 
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dition  of  briugiug  into  account  the  share  herebj  apportioned  and  allowing  for 
the  same :  And  further,  in  contemplation  and  conaideraUon  of  the  marriage 
hereby  contracted,  the  said  B.  declares  that  the  oonveyance  and  settlement  by 
her  hereinafter  contained  does  and  shall  embrace  her  share  or  shoras  of  the 
said  provision,  whether  to  he  drawn  from  the  said  entailed  estate  or  from  die 
general  estate  of  the  said  C,  and  whether  hereinbefore  appointed  to  her  or 
hereafter  to  be  appointed  to  her,  or  which  may  fall  to  her  in  default  of  appoint- 
ment, or  otherwise  in  any  manner  of  way,  even  to  the  whole  provision,  and  the 
said  C.  hereby  consents  to  such  conveyance  and  settlement,  including  as 
aforesaid. 

2:  Whbbb  thebb  is  ko  Prior  CoNsnTDnoN 
And  whereas  the  said  C.  [the  uiife's  f oilier]  is  heir  of  entail  in  possession  of 
the  entailed  lands  and  estate  of  X.,  in  the  county  of  T.,  he  hereby,  in  virtue 
and  in  exercise  of  the  powers  under  the  Entail  Acts,  and  under  the  deed  of 
entail  of  the  s«d  entailed  estate,  and  of  all  other  powers  anywise  enabling  him 
in  this  behalf,  each  without  prejudice  to  the  others,  binds  the  heirs  of  entail 
succeeding  him  in  the  said  estate  in  payment  out  of  the  rents  or  proceeds  of 
the  same  to  the  said  B.  [the  m/e],  if  she  shall  not  succeed  to  the  said  estate,  of 
the  sum  of  £  payable  after  his  death,  and  with  interest  at  the  rate 

of  &vej>a-  cent,  jiei-  annum  from  his  death  till  paid  ;  Declaring  that  the  said 
provision  is  granted  under  all  the  limitations  and  conditions  under  which  the  said 
C.  has  power  to  grant  the  same,  and  not  otherwise  :  But  nevertheless  the  said  C. 
warrants  the  same  absolutely,  and  binds  himself,  and  his  heirs,  executors,  and 
representatives  whomsoever,  without  the  benefit  of  discussion,  to  make  up  any 
deficiency  in  the  amount  which  may  be  drawn  from  the  said  entailed  estate, 
with  interest  as  aforesaid :  And  further,  in  contemplation  and  consideration  of 
the  marriage  hereby  contracted,  the  said  B.  declares  that  the  conveyance  and 
settlement  by  her  hereinafter  contained  does  and  shall  embrace  the  said  pro- 
vision of  £  ,  and  the  said  C.  hereby  consents  to  such  conveyance  and 
settlement,  including  as  aforesaid. 

SUPPLEMENTARY  POSTNUPTIAL  SETTLEMENT  INTSR 
VIVOS  BY  HUSBAND 

The  chief  points  of  general  importance  in  connection  with  post- 
nuptial provisions  are : — 

1.  Whether  they  can  stand  gainst  creditors  of  the  husband.  The 
creditors  will  be  entitled  to  the  presumption  of  insolvency  as  at  the 
date  when  the  provision  was  constituted;  but  if  those  seeking  to 
uphold  the  deed  can  prove  that  the  granter  was  then  solvent,  the  deed 
will  stand  at  least  if  the  provision  be  moderate.*  The  question  is, 
whether  the  granter  was  solvent  after  setting  apart  the  property  forming 
the  provision.  But  while  that  is  the  modern  tendency,  it  is  not 
absolutely  clear  that  a  moderate  provision  made  by  an  insolvent  husband 
for  his  widow  otherwise  unprovided  for  will  not  stand.* 

'  Oittm'jr™.  V.  Otlion.lWS,  lOS.  L.T.  ^  Ovtkrie  v.   Covxia,   1846,   9   D.    124; 

No.  428.  Fraser,  ii,  1502  ;  Goudy,  33. 


j,t.zed_,CjOOt^lC 


POSTNUPTIAL   SETTLEMENT  793 

2.  The  granter  cannot  reserve  an  aXimmtary  liferent  to  liimself. 
Therefore  clauses  should  be  ineerted  to  the  effect  of  forfeiting  or 
BUBpending  any  benefit  taken  by  the  granter  in  the  event  of  his 
sequestration,  etc.,  and  giving  the  same  to  some  other  object  of  the 
settlement,  who  must  not  be  his  wife  (see  next  paragraph). 

3.  In  no  case  is  the  wife  allowed  to  derive  any  benefit  from  the 
settlement  during  her  husband's  lifetime  in  a  question  with  bis  credi- 
tors.* If  that  question  should  arise,  the  income,  if  given  absolutely 
to  the  wife,  would  pass  to  the  creditors  for  the  period  of  the  joint 
lives  of  the  spouses.  Therefore  clauses  should  be  inserted  similar 
to  those  in  the  case  of  the  granter's  liferent.  This,  of  course, 
applies  only  to  a  liferent  or  other  benefit  given  to  the  wife  during 
the  husband's  lifetime,  and  the  forfeiture  or  suspension  will  take 
effect  on  the  sequestration,  etc.,  of  the  husband's  (not  the  wife's) 
estate. 

4.  What  is  stated  above  with  reference  to  postnuptial  provisions 
both  for  wife  and  children  must  be  qualified  by  the  Married  Women's 
Policies  of  Assurance  Act,  1880,  The  second  section  provides  that  any 
policy  of  assurance  effected  by  a  married  man  (which  includes  a 
widower  *)  on  his  own  life,  and  declared  upon  the  face  of  it  to  be  for  the 
benefit  of  his  wife,  or  of  his  children,  or  of  his  wife  and  children,  con- 
stitutes a  trust  in  his  person  or  in  the  person  of  any  trustee  he  may 
appoint.  The  proceeds  of  the  policy  shall  not  be  liable  to  the  diligence 
of  his  creditors,  or  be  revocable  as  a  donation,  or  reducible  on  any  ground 
of  excess  or  insolvency. 

Provided  always  that  if  it  shall  be  proved  that  the  policy  was  effected  and 
premiums  thereon  paid  with  intent  to  defraud  creditors,  or  if  the  person  upon 
whose  life  the  policy  is  eSected  shall  be  made  bankrupt  within  two  years  from 
the  date  of  such  policy,  it  shall  be  competeut  to  the  creditors  to  claim  repay- 
ment of  the  premiums  so  paid  from  the  trustee  of  the  policy  out  of  the  proceeds 
thereof. 

This  is  a  very  valuable  Act.  Even  in  the  worst  case,  viz.,  when  the 
policy  is  effected  and  kept  up  with  intent  to  defraud  creditors,  still  the 
creditors  cannot  reach  the  policy  or  its  proceeds,  but  at  most  only  a  sum 
equal  to  the  premiums.  Even  that  apparently  is  only  when  the  policy 
has  been  both  effected  and  maintained  with  intent  to  defraud,  so  that  if 
the  husband  be  solvent  when  the  policy  is  effected  it  seems  to  follow 
that  creditors  cannot  reclaim  even  premiums  paid  during  insolvency; 
and  guars  whether  intent  to  defraud  is  to  be  inferred  from  the  payments 
having  been  made  during  insolvency  ?  But  if  bankruptcy  supervene 
within  two  years  of  the  effecting  of  the  policy,  the  two  years'  premiums 
may  be  reclaimed,  though  there  was  no  insolvency  and  no  fraudulent 
intent     QucBre  whether  bankruptcy  means  notour  bankruptcy,  or  seques- 

»  Kennedy's  Tr>.  v.  Sharpe,  1895,  23  B. 
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tration  or  cessio  ?  When  premiums  are  reclaimable  there  is  no  warrant 
for  claimmg  interest  on  them.  Observe  the  premiums  are  reclaimable 
only  "out  of  the  proceeda"  of  the  policy ;  does  this  mean  that,  auppoeing 
the  trustee  of  the  policy  to  be  able  to  keep  it  in  force,  the  creditors  most 
wait  for  repayment  until  death  or  other  maturity  of  the  policy  and  without 
interest  ?  The  husband  may  reeerve  to  himself  very  wide  powers,^  and 
these  may  be  expressed  in  the  policy.  The  policy  must  have  its  beneficial 
nature  "  declared  upon  the  face  of  it."  It  is  an  advantf^  that  the  wife 
cannot  deal  with  her  interest  stante  matrimonw  even  with  her  husband's 
consent.^  As  to  the  trustee's  powers,  see  p.  689,  It  is  a  disadvantage 
that  there  is  no  obUgation  on  the  husband  to  pay  the  premiums.  The 
policy  needs  no  delivery.  The  trustee  in  the  husband's  bankruptcy  is 
not  entitled  to  retain  the  control  of  a  policy  of  this  kind,* 
5.  Legitim  cannot  be  discharged  by  a  postnuptial  deed. 

The  following  deed  asaumea  that  there  is  a  marriage  contract  under  whidi 
the  liusband  has  made  certain  provisionB  for  hia  wife  and  children,  including 
the  assignment  of  life  policies  to  truatees.  The  scheme  of  the  supplementary 
deed  is  the  conveyance  of  additional  property  to  trustees  for  the  follo«ii^ 
purposes: — 

1.  Expenses. 

2.  Maintenance  of  policies  assigned  to  marriage  trueteea. 

3.  Husband's  liferent ;  but  in  the  event  of  anything  happening  which 
would  carty  the  liferent  to  husband's  creditors  or  aaaignees,  the  income  shall 
pass  from  him  to  the  surviviog  children  and  issue  per  stirpes  for  their  ali- 
mentary behoof. 

4.  For  wife's  alimentary  liferent,  if  ahe  survive  her  husbaud,  in  or  towards 
payment  of,  and  not  in  addition  to,  the  annuity  and  restricted  annuity  under 
the  contract  of  marriage. 

5.  After  husband's  death,  auy  surplus  income  to  be  applied  for  alimentaiy 
behoof  of  surviving  children  and  issue  as  husband  may  direct ;  or  failing  that, 
then  in  the  diacretion  of  the  trustees ;  any  unexpended  income  to  be  capitalised. 

6.  For  children  or  issue  in  fee  as  the  husband  may  direct ;  which  failing,  for 
surviving  children  and  issue  per  aiirpeit;  no  vesting  until  majority,  but  witk 
powers  of  application  of  income  and  advance  of  capital. 

7.  So  far  as  fee  may  not  vest  under  preceding  purpose,  tlie  wife,  if  At 
survives  ber  husband  and  remaius  his  widow,  may  teat  thereon,  "  but  only  bj 
will  revocable  at  pleasure." 

8.  Subject  to  the  preceding  purposes,  a  resulting  trust  for  the  granter. 

I,  A.,  considering  that  the  provisions  already  made  by  me  for  my  wife  and 
family  under  my  contract  of  marriage  dated  are  iosutiiuieiitlj 

secured  and  inadequate,  aud  that  my  assets  greatly  exceed  my  liabilities,  and 
that  out  of  the  surplus  I  am  well  able  to  constitute  the  present  additional 
security  and  provision  for  my  wife  and  family,  and  that  I  have  resolved  toduaa: 

'  See  p.  7Sfl,  *  SUieaH  v.  Hodge,  l&Ol,  S  S.  L.  T.  So. 
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CONVBTANCB 

Therefore  1  hereby  assign  and  dispone  to  [name  and  design  the  tnuteee'^], 
and  the  acceptors  or  acceptor,  surviTors  and  aurriTor  of  them  [and  me,  if  the 
granter  it  a  trustee],  as  trustees  and  trustee,  and  such  other  person  or  persona  as 
may  be  assumed  into  the  trust  hereby  created  (Declaring  that  a  majority  of  the 
trustees  resident  in  Great  Britain  for  the  time  shall  be  always  a  quorum, 
that  power  of  assumption  is  conferred  on  assumed  as  well  as  oa  the  ordinal 
trustees,  and  that  the  trustees  acting  for  the  time  are  hereinafter  referred  to  aa 
"the  trustees  "),  and  the  assignees  whomsoever  of  the  trustees  [insert  appropriate 
amveyancts  of  the  partietdar  property,  tuitk  appropriate  executory  cZatwea*]; 
And  I  bind  myself,  and  my  heirs,  executors,  and  representatives,  to  grant  at 
our  expense  such  other  deeds  (if  any)  as  may  be  desired  for  giving  the  trustees 
and  their  foresaids  effectual  titles  to  the  said  subjects  [or  othenoiae,  as  the  ease 
may  he\  and  others,  or  enabling  them  to  deal  with  or  dispose  of  the  same : 

Tbust  Purposes 
But  declaring  that  these  presents  are  granted  and  shall  be  accepted  by  the 
trustees  in  trust  always  for  the  purposes  following,  namely  : — 

1.  Expenses 

First.  For  payment  of  the  expenses  of  constituting  and  executing  the 
trust  hereby  created. 

2.  Maintenance  of  Life  Policies 

Second.  The  trustees  shall  hold  the  trust  estate  in  security  and  satisfaction 
of  the  obligations  undertaken  by  me  for  payment  of  the  premiums,  and  extra 
premiums,andotheTwisefor  the  maintenance  of  the  policies  of  assurance  assigned 
by  me  under  the  said  contract  of  marriage,  and  any  policies  of  assurance  which 
may  be  substituted  therefor,  with  power  to  the  trustees  to  apply  the  income 
of  the  trust  estate  prima  loeo  in  satisfying  the  said  obligations,  or  in  repaying 
to  the  trustees  under  the  said  contract  of  marriage  any  advances  which  they 
may  make  towards  satisfaction  of  the  said  obligations,  with  interest  and 
expenses :  But  it  is  expressly  declared  that  the  trustees,  though  entitled,  shall 
not  be  bound  to  see  or  require  that  the  said  obligations  are  fulfilled,  or  that 
the  policies  are  otherwise  kept  up. 

3,  HusbatuTs  Liferent 
Third.  Subject  to  the  foregoing  purposes,  the  trustees  shall,  subject  as 
after  mentioned,  allow  me  during  my  lifetime  the  free  income  of  the  trust 
estate :  Declaring  that,  subject  as  after  mentioned,  they  shall  be  entitled  to 
pay  to  me,  or  to  allow  me  to  receive,  the  income  of  the  trust  estate  as 
the  same  comes  in  so  long  as  there  has  then  come  to  their  knowledge  no 
default  by  me  in  implement  of  the  obligations  referred  to  in  the  immediately 
preceding  purpose,  but  without  responsibility  upon  them  for  omitting  to 
make  inquiry  regarding  such  default : 

1  Tb«  truat»ea  will  DAtuntll;  be  those  tben      cue,  the  stocks  will  be  mentioned  in  th« 
acting  onder  the  contract  of  marriage.  principal  deed,  with  a  reference  to  the  tnuis< 

'  If  Btocka,  etc.,  are  conveyed,  there  ma;  fers;  if  they  are  numerous,  a  schedule  may 
require  to  be  separate  transfers.     But  in  any      be  annexed  to  the  deed. 
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Destination-ovib  in  Evbht  op  Sbqdbbtbatiok,  Bra 
And  further  declariug  that  the  benefit  intended  to  be  taken  hj  m«  under 
this  purpoee  shall  be  always  under  this  proviaiou  and  condition,  that  in  the 
event  of  my  baring  done  or  suffered  auything,  or  upon  my  doing  or  suffering 
anything,  whereby,  or  by  any  right  flowing  therefrom,  the  said  benefit  or 
any  part  thereof  would  but  for  this  clause  of  forfeiture  and  desti  nation-over 
paaa  to,  or  be  eujoyable  during  my  lifetime  by,  some  person  or  persons  other 
than  myself,  I  shall  ij'SO  facto  and  as  often  as  tho  same  may  happen  forfeit 
any  rigbt  I  would  otherwise  have  to  the  said  benefit  so  long  as  the  act,  deed, 
or  thing  done  or  suffered,  or  any  right  flowing  tberelrom,  shall  remain  in  force : 
And  upon  and  during  the  continuance  of  any  such  forfeiture  occurring  in  my 
lifetime  the  said  benefit  shall  pass  over  to,  and  be  taken  and  enjoyed  by,  Uie 
surviving  children  bom  and  to  be  bom  of  the  marriage  between  me  and  mj 
wife  B.  and  the  surviving  issue  of  predeceasing  children,  who  shall  take  the 
share,  original  and  accresced,  which  their,  his,  or  her  parent  would  have  taken, 
and  that  equally  per  stirpes,  but  such  benefit  to  children  and  issue  shall  be 
strictly  for  their  alimentary  support,  and  not  capable  of  anticipation,  nor 
subject  to  their  debts  or  deeds,  nor  liable  to  the  diligence  of  their  creditors, 

4.  Wife'g  Liferent  in  or  towards  Payment  of  Annuity 
Fourth.  From  and  after  my  death,  and  in  the  event  of  my  wife  surviving 
me,  the  trustees  shall  pay  the  free  income  of  the  trust  estate  to  her  during 
her  lifetime  to  or  on  account  of  (and  not  in  addition  to)  the  annuity  of  £300, 
or  restricted  annuity  of  £100,  provided  to  her  under  the  sud  contract  of 
marriage,  and  strictly  for  her  alimentary  support,  and  not  capable  of 
anticipation,  nor  subject  to  her  debts  or  deeds,  nor  liable  to  the  diligence 
of  her  creditors :  But  in  the  event  of  her  second  marriage  the  sud  B.  shall 
not,  at  or  after  the  first  term  of  Whitsunday  or  Martinmas  thereafter,  receive 
from  the  income  of  the  trust  estate  under  the  said  contract  of  marriage  and 
from  the  income  of  the  trust  estate  under  these  presents,  taken  together, 
more  than  the  said  restricted  annuity  of  £100,  which  shall  be  exclusive  of  the 
;us  marifi,  right  of  administration,  and  all  other  right  and  power  of  any 
husband  she  may  marry. 

5.  Sttr2)lut  Income  during  life's  Survivance 
Fifth.  In  the  event  of  my  wife  surviving  me,  and  there  arising  during  ber 
lifetime  any  surplue  income  after  satisfying  the  prior  purposes,  the  same  shall 
be  applied  for  the  benefit  of  the  surviving  children  bom  and  to  be  bom  of 
the  marriage  between  her  and  me,  or  their  issue,  or  such  of  them,  and  in  such 
shares  and  in  such  way  and  manner  as  I  shall  direct  by  any  writing  under  my 
hand ;  and  failing  such  direction,  the  trustees  shall  have  full  power  to  af^ly 
such  surplus  income,  or  such  part  thereof,  in  such  proportions  and  in  such 
manner  as  they  may  in  their  uncontrolled  discretion  determine,  for  the 
maintenance,  education,  outfit,  or  advancement  in  life  of  such  children  or 
issue ;  and  so  far  as  not  so  applied  during  the  year  in  which  the  same  arises 
or  thereafter,  such  surplus  income  sball  be  added  to  capital :  [If  tiecegeary 
and  competent,  add].  And  further,  I  direct  that  this  present  purpose  shall 
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also  apply  to  Any  surplus  income  which  may  during  my  wife's  survivaoce 
arise  on  the  estate  under  the  said  ooutract  of  marriage,  and  I  direct  the 
trustees  thereunder  accordingly. 

6.  Fee  to  Children  and  Itme 
Sixth.  The  trustees  shall  after  the  death  of  the  surrivor  of  me  and  my 
wife  B.  hold  and  apply  or  pay  and  divide  the  trust  estate  to  or  for  behoof  of 
the  child  or  children  bora  and  to  be  born  of  the  marriage  between  her  and  me, 
or  their  issue,  in  such  proportions  and  in  such  way  and  manner  as  I  shall  direct 
by  any  writing  under  my  hand,  including  power  to  me  to  fii  the  period  or 
periods  of  vesting  and  payment,  and  to  limit  to  a  liferent  with  fee  to  remoter 
issue  ',  and  failing  any  such  direction,  or  in  so  far  as  such  direction  shall  not 
extend,  the  trustees  shall  after  the  death  of  the  survivor  of  me  and  the  said 
B.  hold  and  apply,  or  pay  and  divide,  the  same  to  or  for  behoof  of  such  of  the 
children  of  the  said  marriage  as  may  then  be  in  life,  and  the  issue  then  in  life 
of  such  of  them  as  may  then  have  died  leaving  issue,  such  issue  being  entitled 
to  the  shares,  original  and  accresced,  to  which  their  respective  parents  would 
have  been  entitled  if  they  had  respectively  survived,  the  division  being  per 
dirpes: 

Tbrh  of  Pathrnt 
But  apart  from  such  direction  as  aforesaid,  said  provisions  shall  not  be  pay- 
able until  such  child  or  children  or  issue  shall  respectively  attain  [twenty-four] 
years  of  age ; 

Powers  to  Apply  Incohk  and  Advanob  Capital 
until  which  period  the  trustees  shall  have  full  power  after  the  death  of  the 
survivor  of  me  and  the  said  B„  subject  to  my  direction  as  aforesaid,  to  apply 
the  income,  or  such  part  thereof,  in  such  proportions  and  in  such  manner  as 
they  may  in  their  uncontrolled  discretion  determine,  and  if  they  think  fit, 
the  whole  or  any  part  of  the  capital,'  of  the  presumptive  share  of  any  child 
or  issue,  for  his  or  her  maintenance,  education,  outfit,  or  advancetnent  in  life  ; 
and  so  far  as  not  so  applied  during  the  year  in  which  the  same  arise  or  after- 
wards, such  surplus  income  shall  be  added  to  the  share  of  capital  on  which  it 
accrued: 

AccoTiNTiKO  (oB  HoTCHPOi)  Clavbe  (p  773), 

Period  of  Vbstiko 
And  it  is  hereby  provided  and  declared  that  (except  as  may  be  otherwise 
provided  by  me  under  the  power  to  that  effect  reserved  to  me  as  aforesaid)  no 
child  or  issue  shall  take  a  vested  interest  unless  and  until  they  respectively  attain 
the  said  age  of  [twenty-four]  years  and  survive  the  actual  period  of  payment : 

ExcLDsioN  OF  Husband's  Bights 
As  also  declaring,  with  reference  to  all  provisions  herein  made  in  favour  of  or 
deecendiug  to  females,  that  the  same  shall  be  exclusive  of  the  jue  inariti  and 

'  Or  tny  parb  of  the  capital  not  exceeding  what  my  trasteei  idsj  estimate  to  bs  one-bair 
[or  other  fractum'^. 
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right  of  admiDi&tration,  and  every  other  right  and  power  of  any  hiuiband  to 
whom  thej  may  be  married,  aad  shall  not  be  affectabte  by  the  debts  or  de«di 
of  such  husbands  or  by  the  diligence  of  their  creditors : 

Satisfaotion  of  Lboal  Uightb 
And  which  provisious  hereinbefore  written  in  favour  of  the  child  or  children 
and  issue  of  the  said  marriage  shall  (along  with  the  prorisiona  oontajued  in 
the  said  contract  of  marriage,  without  prejudice  to  the  terms  thereof)  be  in  full 
eatisfaction  to  them  of  l^itim,  and  any  and  every  other  right  or  clum  that 
they  oould  ask  or  demand  by  or  through  the  death  of  me  and  the  sud  B. 

7.  Power  to  Widow  to  Tegt  on  any  Part  of  Eetale  not  vetted  under 
6iA  Purpose 
Senenth.  In  the  event  of  the  stud  B.  surviving  me,  and  if  at  her  deadi 
there  shall  be  any  part  of  the  trust  estate  which  may  not  have  vested,  and 
may  not  vest,  in  any  child,  children,  or  issue  of  our  marriage  in  terms  of  these 
presents  or  under  the  exercise  of  the  power  reserved  to  me  as  aforesaid,  theo 
the  said  B.,  but  only  if  she  shall  not  re-marry  and  shall  die  my  widow,  and 
subject  always  to  the  prior  purposes  of  the  trust,  shall  be  entitled  to  test  upoo 
the  trust  estate,  or  such  part  thereof  as  may  not  have  vested  and  may  not  vest 
aa  aforesaid,  but  that  only  by  will  revocable  at  pleasure  :  Declaring  that  wfait 
is  hereby  conferred  in  the  events  foresaid  is  merely  a  personal  inalienable  and 
tmaffectable  faculty : 

Bbsultino  Tbdbt  for  Grantbr 
And  Ladly.  Subject  to  the  preceding  purposes,  the  trustees  shall  hold  for  OM 
the  said  A. ': 

POWEBS   AHD   lUHUHlTIES 

See  pp.  777,  782,  el  seq,-. 

Ikrsvocaule 
And  I  declare  these  presents  to  be  irrevocable,  and  I  have  delivered  the  same 
accordingly. — In  witness  whereof. 

CotJTEACT  OF  SbPARATION 

The  general  rule  is  that  contracts  of  voluntary  separation  are 
revocable  at  the  instance  of  either  spouse.  The  foUowii^  passage  is  in 
point : — 

It  may  perhaps  be  true  that  when  a  contract  of  separation  proceeds  M 
often  occurs  upon  an  admission  of  cruelty,  the  effect  ...  is  the  same  as  a 
decree  of  separation  and  aliment.  It  may  also  be  true  that  although  the 
instrument  is  silent  on  the  subject,  yet  on  proof  of  cruelty  [or  adultoy] 
causing  or  justifying  the  separation  the  result  is  the  same.  But  ...  it  Is 
not  in  my  opinion  maintainable  that  the  aliment  fixed  by  the  contract  is 
any  lees  liable  to  revision  upon  change  of  circumstances  than  if  .  .  .  fixed  by 
a  decree.' 

■  Loid  Kyllschy  in  M'Ktddit  v.  M'K.,  1B02,  9  S.  L  T.  No.  322. 
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The  foUowiDg  form  is  purposely  framed  to  meet  somewhat  com- 
plicated circumstaDces.  The  clausee  desired  in  any  particular  case  may 
be  easily  selected  and  adapted.  The  chief  omission  is  any  arrangement 
as  to  custody  of  and  access  to  childreu  of  the  marri^e  if  any ;  that  can 
be  added  if  desired. 

It  is  contracted  between  A.  on  the  one  part  and  B.  on  the  other  part  in 
manner  and  to  the  effect  following ;  That  a  to  say.  Whereas  the  parties  were 
married  on  ,  and  on  the  occasion  of  their  marriage  a  contract  of 

marriage  was  eotered  into  between  them,  dated  and  registered  in 

the  Books  of  Council  and  Session  on  ,  which  is  here  specially  referred 

to  and  held  as  repeated  irremtatie  causa :  And  whereas  the  said  B.  maintains 
that  she  is  entitled  to  have  the  said  contract  of  marriage  reduced  on  the 
grounds  that  she  was  not  separately  advised  regarding  it,  that  ahe  did  not 
understand  its  effect  and  particularly  did  not  know  what  her  legal  rights  were, 
nor  understand  the  effect  thereon  of  the  said  contract  of  marriage,  and  that 
the  provisions  therein  contained  in  her  favour  are  groBsly  inadequate  having 
regard  to  the  amount  of  the  said  A.'s  estate :  And  whereas  the  said  B.  further 
maiotains  and  is  advised  that  facts  aud  circumstances  exist  which  entitle  her 
to  obtain  decree  of  judicial  separation  with  an  award  of  ahment,  or  even  to 
other  remedies  the  result  of  which  would  be  to  make  the  annuity  contracted 
to  be  paid  in  the  said  contract  of  marriage  instantly  payable :  And  whereas 
the  said  B.  is  advised  that  the  aliment  ehould  be  at  the  rote  of  at  least  ^00 
per  annum :  And  whereas  in  view  of  all  these  questions  and  in  order  to  avoid 
actions  of  reduction  and  separation  and  aliment,  or  otherwise,  it  has  boen 
arranged  to  settle  the  same  by  way  of  mutual  and  onerous  compromise  aud 
transaction  on  the  terms  hereinafter  set  forth.  Therefore  the  parties  agree 
as  follows  : — 

1.  The  parties  are  to  live  separate  unless  and  until  they  of  free  mutual 
consent  agree  to  resume  cohabitaUon. 

2.  The  said  A.  binds  himself  and  his  heirs,  executors,  and  representatives 
whomsoever,  jointly  and  severally  to  pay  to  C^  D.,  and  E„  as  trustees  for 
behoof  of  the  said  B.,  and  to  any  trustees  to  be  assumed  by  them,  and  to  the 
survivors  and  survivor  of  them  [or  U>  C,  D.,  and  K,  the  present  trustees 
under  the  said  contract  of  marriF^e,  and  to  the  trustees  or  trustee  for  the 
time  being  acting  thereunder],  the  sum  of  £300  per  annum  free  of  all  deduc- 
tions for  the  period  b^inning  on  [notwithstandii^  the  date  hereof], 
and  to  continue  for  the  whole  period  of  the  subsistence  of  the  marriage, 
subject  only  to  the  article  8  of  these  presents,  which  sum  shall  be  payable 
quarterly  in  advance,  the  first  payment  being  made  on  the  execution  of  these 
presents  for  the  period  from  the  said  to  the  ,  and  the  next 
payment  being  made  on  the  for  the  quarter  succeeding,  and  so  forth 
quarterly  thereafter  in  advance  on  the  days  of  in  eaoh  year 
during  the  subsistence  of  the  marriage,  subject  only  as  aforesaid,  with  a  fifth 
part  more  of  liquidate  penalty  in  case  of  failure  in  punctual  payment,  and 
with  interest  at  the  rate  of  five  per  cent,  per  annum  on  each  quarterly  pay- 
ment from  the  date  on  which  the  same  becomes   payable  till  paid.     [The 
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trustees  shall  be  bouDd  to  produce  at  each  quarterly  payment  a  certificate  by 
&  clergyman,  justice  of  peace,  or  notery  public,  of  tbe  said  B.  being  alive  and 
giving  her  address.] 

3.  In  the  event  of  the  death  of  the  said  A.  survived  by  tbe  said  B.,  he 
binds  himself  and  bis  foresaids  to  pay  to  tbe  said  trustees  and  their  foresaids 
for  her  behoof  tbe  sum  of  £200  per  annum  free  of  all  deductions  for  the 
period  beginning  with  the  fiiat  quarterly  date  foresaid  after  bis  death,  and  to 
continue  so  long  as  tbe  said  B.  survives  and  does  not  enter  into  a  second 
marriage,  which  sums  shall  be  payable  quarterly  in  advance,  the  first  payment 
being  made  on  the  first  of  the  said  quarterly  dates  after  his  death  for  the  quarter 
succeeding,  and  so  forth  quarterly  thereafter  in  advance  on  tbe  quarterly  dates 
foresaid  so  long  as  the  said  B.  survives  and  does  not  enter  into  a  second 
marriage,  with  penalty  and  interest  as  aforesaid.  This  sum  of  £200  per 
annum  is  made  up  of  the  £100  provided  in  the  same  event  under  the  said 
contract  of  marriage  and  an  additional  sum  of  £100  now  provided,  making 
together  the  said  sum  of  £200  per  annum. 

4.  In  tbe  event  of  the  said  B,  surviving  the  said  A.  and  entering  into  a 
second  marriage  the  sum  of  £100  per  annum  which  in  that  event  is  payable 
under  the  said  contract  of  marriage  shall  be  payable,  and  the  said  A.  hereby 
in  that  event  binds  himself  and  his  foresaids  to  pay  the  same,  to  the  stud 
trustees  and  their  foresaids  for  behoof  of  the  said  B.,  and  that  at  the  terms 
and  with  interest  and  penalty  as  provided  in  the  said  contract  of  marriage 
\or  as  aforesaid]. 

5.  The  said  respective  provisions  of  £300,  X200,  and  £100  per  annum, 
all  ore  and  shall  be  strictly  for  the  alimentary  use  only  of  the  said  B.,  and 
shall  not  be  capable  of  being  assigned,  discharged,  or  anticipated  by  her, 
nor  subject  to  her  debts  or  deeds,  nor  liable  to  the  diligence  of  her 
creditors. 

6.  It  is  admitted  that  the  jewellery  and  other  effects  which  the  said  B. 
took  with  her  when  she  left  the  said  A.'s  house,  or  has  since  received,  are  her 
absolute  property.  She  is  also  to  retain  the  sum  of  £  or  thereabouts 
which  she  had  when  she  left,  and  that  in  addition  to  the  foregoing  proviBious. 

7.  The  said  A.  admits  that  all  debts  incurred  up  to  the  dat«  of  the  said 
B.  leaving  his  house  are  his  proper  obligations,  and  that  he  has  no  claim 
against  her. 

8.  The  said  A.  agrees  that  these  presents  are  and  shall  be  irrevocable, 
and  he  binds  himself  and  his  foresaids  to  warrant  the  same  absolutely. 
Particularly  these  presents  are  not  to  be  revoked,  terminated,  or  in  any  way 
affected  though  tbe  parties  should  resume  cohabitation,  except  only  as  regards 
the  second  article  and  the  provision  of  £300  per  annum  therein  contained, 
luid  even  that  shall  in  that  event  only  be  suspended,  and  only  for  the  period 
or  periods  of  cohabitation,  and  shall  be  and  remain  in  full  force  and  effect  as 
regards  the  periods  before  and  after  such  period  or  periods  of  resumed 
cohabitation. 

9.  On  the  footing  and  in  consideration  of  the  preceding  articles  and  each 
of  them,  the  said  B.,  being  now  separately  advised,  confirms  and  homologates 
the  said  contract  of  marriage  as  modified  by  these  presents. 
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10.  The  said  B.  binds  heraelf  as  from  the  said  [date]  and  for  the  future 
not  to  contract  any  debt  or  obligation  which  can  in  anj  event  affect  or  burden 
the  said  A.  or  bis  estate  or  become  the  foundation  of  any  legal  demand 
agaiDst  faim. 

1 1 .  The  aaid  A.  pays  the  whole  expenses  of  and  relating  to  these  presents, 
including  the  negotiations  prior  thereto. 

Lastly.  The  parties  consent  to  registration  hereof  for  preservation  and 
eieoution. — In  witness  whereof. 
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In  connection  with  the  preparation  of  testamentaxy  instruments  the 
general  advice,  of  course,  i&  to  ascertain  exactly  what  the  testator's 
intentions  are,  and  to  express  them  clearly.  It  is  impossible  to  touch 
on  all  the  matters  which  will  or  may  require  attention  according  to 
the  circumstances  of  particular  cases,  but  the  following  may  be  specially 
referred  to : — 

Prior  In8tnimeilt& — The  conveyancer,  in  preparing  a  will,  ought 
to  know  what  other  documents  are  in  existence  affecting  the  estate. 
Of  these  the  probable  are : — 

1.  Marru^e  Contract. — This,  being  a  deed  of  obligation  or  contract, 
fetters  the  disposing  power  of  the  testator,  and  provision  must  be  made 
for  carrying  out  its  purposes. 

2.  Inter  vivos  Trusts. — The  testator  may  have  settled,  or  come 
under  obligation  to  settle,  special  parts  of  his  estate  by  inter  vivos  trusts. 

3.  Children's  Marriage  Contracts. — The  testator  may  have  become 
a  party  to  the  marriage  contracts  of  his  children  (more  probably  his 
daughters),  to  the  effect  of  undertakii^  particular  obligations  in  their 
favour,  or  in  favour  of  trustees  for  them.  In  particular  these  deeds 
frequently  contain  clauses  by  which  the  father  binds  himself  to  leave 
his  daughter  an  equal  share  of  his  estate  with  his  other  children,  or  some 
similar  obligation.  These  are  very  awkward  clauses,^  and  must  be  care- 
fully kept  in  view.  Separately,  in  connection  with  the  marrit^  contracts 
of  daughters  (and  other  beneficiaries,  but  usually  daughters),  xmdei 
which  they  have  conveyed  all  estate  and  acgmrenda  to  trustees,  the 
testator  shoiild  be  informed  that  their  shares  of  bis  estate,  if  given 
absolutely,  will  fall  under  their  marriage  contracts,  and  must  pass  to 
the  marri^e  trustees.  There  may  often  be  no  objection  to  this,  but 
sometimes  it  may  be  otherwise,  and  the  testator  may  prefer  that  some 
other  arrai^ment  should  be  made.  A  declaration  that  the  shares 
shall  not  fall  under  the  beneficiary's  marriage  trust  will  not  meet  the 
case,  for  it  will  not  receive  effect  in  law.' 

As  regards  all  the  cases  which  have  been  referred  to,  it  should 

>  See  p.  787.  *  See  p,  781. 
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be  made  plain  in  the  will  what  the  testator's  inteutioii  is  as  to  tha 
relation  between  the  provisions  thereto  made  and  the  provisionB  undw 
the  earlier  deeds.  Ib  the  testamentary  provision  to  be  in  satisfaction 
of,  or  in  addition  to,  the  inier  idvoa  obligation  ? 

Special  Destinationa — Difficulties  frequently  arise  owing  to  a 
doubt  whether  the  testator  has  intended  to  include  in  his  will  property 
which  he  held  under  special  destinations.  This  suggests  that  the 
conveyancer  should,  as  far  as  possible,  ascertain  whether  any  special 
destinations  exist,  and  should  put  the  question  clearly  to  the  testator 
whether,  in  point  of  fact,  he  wishes  them  to  receive  effect,  or  whether, 
on  the  other  hand,  he  desires  the  property  in  question  to  be  massed 
with  his  general  estate.  In  either  case  there  should  be  express  words 
in  the  will.    Four  cases  may  be  specially  mentioned : — 

1.  Hiere  is  the  ordinary  case  of  heritable  destinations  under  which 
the  t^tator  holds,  with  a  substitution.  The  destination  may  have  been 
made  by  the  testator  himself  (which  includes  a  destination  dictated  by 
the  testator,  e.g.  in  a  disposition  by  the  seller  on  the  occasion  of  a 
purchase  by  the  testator  •)  or  by  some  third  party.  In  the  former  case 
the  general  presumption  is  that  he  intends  it  to  stand,  whereas,  in  the 
latter  case,  the  presimiption  is  the  other  way.^  But  in  neither  case,  as 
has  been  said,  should  the  matter  be  left  to  presumption.  The  recent 
cases  of  Cttrrie  and  Minto^  were  both  conflicts  between  special  and 
general  dispositions  both  made  by  the  testator.  In  the  latter  the 
presumption  against  evacuation  was  held  to  be  overcome ;  in  the  former 
contra. 

2.  Destinations  to  the  testator  in  liferent  and  some  named  member 
of  his  family  in  fee,  or  in  terms  which  have  that  effect,  but  with 
power  to  him  to  alter.  The  deed  may,  however,  be  so  expressed  that 
it  is  left  doubtful  whether  the  father  has  power  to  alter  by  mortis 
causa  deed.  If  the  deed  has  never  been  recorded  or  delivered  (and 
assuming  the  destination  was  granted  or  dictated  by  the  father),  it 
would  probably  be  entirely  under  his  control  whatever  its  terms  might 
be.*  If,  however,  the  deed  has  been  delivered,  and  the  power  of 
testamentary  disposal  is  doubtful,  the  father  may  be  able  to  put  condi- 
tions in  his  will  which  will  effectually  bar  challenge,  or,  failing  that,  he 
may  realise  in  his  lifetime  and  deal  as  he  chooses  with  the  price. 

3.  Undelivered  deeds  in  favour  of  third  parties.  If  A.  buys  a 
house  and  tabes  the  title  in  favour  of  B.  without  any  reserved  power, 
but  never  delivers  the  deed,  and  assuming  that  there  was  no  obUgation 
on  A.  to  take  the  deed  in  these  terms,  the  house  will  be  A.'s  property,* 
though  no  doubt  much  trouble  may  be  caused  by  the  title  having  been 
so  taken.      This  trouble  will  certainly  be  nothing    the  less  if  the 

1  Cvrrie  t.  M'Lennan,  1890,  1  F.  BSi. 
"  Campbell  y.  C,  1880,  7  R.  (H.  L.)  100, 
And  ca«es  cited ;  Carrie,  ivpra. 
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purchaser  dies  leaving  the  title  in  this  form  and  sajii^  nothing  aboat 
it  in  hie  wilL^  In  that  case  it  may  be  allowed  testamentary  effect,  as 
was  done  in  Walker's  case. 

4.  Share  certificates,  deposit-receipts,  etc,  in  joint  names  with 
survivorship,  or  in  two  names  jointly  and  severally  which  implies 
survivorship.'  These  are  just  circumstances  under  which  the  real  inten- 
tion of  parties  is  apt  to  be  defeated  and  much  trouble  created.  A  share 
certificate  is  held  to  be  a  proper  destination  while  an  ordinary  bank 
deposit-receipt  is  not.' 

Entail  Improvement  Expenditure. — So  far  as  uncharged  by 
the  testator  in  his  lifetime,  improvement  expenditure,  if  it  is  to  be  kept 
up  at  all,  must  be  "  expressly  bequeathed,  conveyed,  or  assigned."  *  It  is 
thought  to  be  clear  that  this  does  not  require  any  identification  of  the 
particular  expenditure,  or  any  specification  ot  amount,  or  that  the 
expenditure  shall  be  prior  to  the  date  of  the  will  The  clause  of 
conveyance  in  the  will  may  proceed — 

Including  but  without  prejudice  to  the  said  generality  all  sums  expended,  now 
Id  course  of  expenditure,  and  that  may  hereinafter  be  expended  by  me  on 
improvements  of  the  nature  contemplated  by  the  Entail  Acts  on  the  estate 
of  X.  or  any  part  thereof  [and  any  other  entailed  estate,  and  all  euch  ex- 
penditure by  others  of  which  I  am  now  in  right],  and  all  my  rights,  powers, 
and  remedies  in  reepeot  thereof. 

Legal  Eights. — If  the,  testator  have  wife,  husband,  or  children  it 
should  be  clearly  explained  to  him  or  her  wba>  legal  r^hts  they  may 
have  and  that  these  cannot  be  defeated  by  any  testamentary  act.  But 
the  rules  as  to  moveable  bonds  in  a  question  with  the  widow  will  be 
kept  in  view."  The  same  bonds  will  be  free  from  legitim  if  taken  to  the 
lender  and  bis  heirs  exdudijig  executors.  Heritable  eecurities  are  free 
from  jus  relict(e  and  legitim  even  without  that  exclusion,  but  are  subject 
to  terce  if  the  lender  is  infeft  Before  one  can  say  whether  the  legal 
rights  exist,  the  marriage  contract  if  any  must  be  seen."  The  testar 
mentary  provisions  will  (1)  be  expressly  declared  in  lieu  of  Uie  l^al 
rights,  and  there  ought  to  be  (2)  a  clause  as  to  the  disposal  of  the 
forfeited  testamentary  provisions  in  the  event  of  widow,  husband,  or 
child  claiming  t^al  rights. 

Editable  Compensaiion. — If  the  first  of  these  clauses  be  omitted  theu 
the  rule  is  not  forfeiture  but  equitable  compensation,  the  result  of 
which  is  that  if  the  rejected  provision  be  sufficient  to  leave  a  surplus 
after  compensating  the  loss  inflicted  upon  the  other  beneficiaries  by  the 

'  Jfadden  v.   Bryden,  18B9,  1    F.   710  ;  '  ConneWi  Tm.  y.  C,'»  IVs.,  1886,  13  B. 

Jarci£t  Tri.  v.  J.'s  Trt.,  1887,  14  B.  411  ;  1176. 

Wcdkcfa  Ex.  V.  W.,  1878,  5  R.  885  ;  Kind.  *  1875  EnUil  Aot,  s.  11 ;  MaxaOl,  Petr., 

new  T.  Brua,  1902,  4  F.  *16.  1877,  i  K.  1112. 

^  Mairv.  STiodgrast'  Ex.,\9(i\,  9S.L.T,  '  Seep.  12. 

No.  m.  '  See  p.  768. 
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l^al  claimB  beii^  put  forward,  that  surplus  will  go  to  the  beneficiary 
who  haa  claimed  his  or  hor  I^al  rights,  a  result  which  will  probably  not 
he  intended.  To  illustrate :  suppose  the  liferent  of  £1000  is  left  to  a 
BOB ;  he  claims  l^tim  and  draws,  say,  £350 ;  the  trustees  must  retain 
the  £1000  during  the  son's  lite  and  pay  the  income  of  it  to,  or  accumulate 
it  for,  those  from  whom  the  £350  has  been  taken,  probably  the  residuary 
legatees ;  then  when  (allowing  for  compound  interest)  £350  has  been  made 
good  in  this  way,  the  son  b^ins  to  draw  the  income  of  the  £1000  and 
continues  to  draw  it  during  his  life,  and  of  course  still  keeps  Ms 
legitim,  £350.' 

If  a  clause  be  inserted  making  total  forfeiture  the  rule,  but  without 
a  clause  disposii^  of  the  forfeited  provision,  the  same  case  shews  that 
it  may  be  a  serious  question  whether  it  is  to  fall  into  residue  or  go  as 
intestate  succession. 

Liferent  to  Child  and  Fee  to  Semoter  Issue. — This  is  a  very  common 
form  of  trust  provision ;  a  fund  to  be  set  apart  and  held  for  the 
testator's  child  (usually  a  daughter)  in  liferent  and  her  issue  in  fee. 
The  testator's  attention  should  be  called  to  the  right  of  the  daughter  to 
claim  legitim  (if  not  discharged)  and  that  the  result  of  that  may  be 
that  the  daughter  draws  a  large  sum  as  legitim  and  yet  her  issue  get 
the  whole  capital  fund  intended  to  have  been  liferented  by  her.*  This 
will  no  doubt  be  found  not  to  be  what  he  would  wish.  An  obvious 
remedy  is  to  declare  that  if  the  daughter  claims  legitim  not  only  shall 
she  forfeit  her  liferent,  but  her  issue  shall  forfeit  the  capital  But  this 
i^ain  may  not  carry  out  the  real  intention.  The  testator  may  wish 
that  the  issue  should  in  any  event  take  some  benefit,  and  when  bis 
wishes  are  thought  out  it  will  be  easy  enough  to  make  this  perfectly 
clear  in  expression.  Note  that  if  the  child  who  repudiates  and  her 
issue  are  the  only  beneficiaries,  she  is  not  allowed  to  found  upon  her 
repudiation  and  produce  intestacy,  with  the  resiilt  of  the  fund  falling 
to  herself;  her  issue  are  preferred.* 

Limit  of  Forfeiture. — The  important  case  of  Naismiih*  establishes 
that  even  a  formal  declaration  that  the  provisions  of  the  will  are  in 
full  of  legal  rights  is  to  he  construed  as  excluding  them  insofar  only  as 
conflicting  with  the  will,  and  that  it  there  should  be  a  resulting  partial 
intestacy  (as  by  failure  of  one  of  the  residuary  l^atees),  the  widow  and 
children,  notwithstanding  that  they  have  accepted  their  provisions  under 
the  will,  are  entitled  in  addition  to  their  legal  rights  out  of  the  in- 
testate part.  No  doubt  it  would  be  easy  to  frame  a  clause  which  should 
bar  these  claims  also,  but  it  is  not  clear  that  there  is  any  reason  for  doing 
so.  The  better  course  is  to  go  as  far  as  possible  in  framing  the  will  in 
the  direction  of  preventing  lapsa 

'  Uacfarlane't  Trs.  v.  Oliver,  1882,  e  R.  *  Qillia  t.  O.'i  Trt.,  1881,  8  it.  505, 

1188;  Patmv.  P.'$  Tf».,  1903,  6  P.  628.  '  Naitmiih  \.  Boya,   1898,  25  B.   888, 

«  JoA  V.  Marihall,  1879,  6  R.  643.  affd.  1899.  1  F.  (H.  L.)  79. 
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Restrictton  of  Liferents. — In  creating  liferents  regard  must  be 
had  to  the  limitations  which  the  Entail  Acts  have  imposed  as  regards 
both  heritable  and  moveable  estate. 

HerUahU  eataie. — As  regards  instruments  dated  on  or  alter  Ist 
August  1848,  any  person  born  after  the  date  ot  the  deed  and  of  full 
age  may,  though  by  the  terms  of  the  deed  he  is  reetricted  to  a  liferent, 
hold  the  estate  in  fee  simple.* 

Personal  estate. — This  is  extended  to  personal  estate  as  regards  deeds 
dated  on  ot  after  31st  July  1868.  The  date  of  wills  is  deemed  the 
date  of  testator's  death,  and  the  date  of  any  marrii^  contract  the  date 
of  the  dissolution  of  the  marrii^e.* 

Restriction  of  Accumulations  is  of  course  entirely  different 
from  restriction  of  liferents ;  under  a  liferent  the  corpus  is  preserved, 
but  the  income  ia  spent,  whereas  under  accumulation  both  corpus  and 
income  are  rolled  up.     The  restrictions  on  accumulations  axe: — 

1800.  Thellusson  Act' — Personal  Property* — Accumulations  allowed 
for  only  one  of  the  following  terms,  viz.  (1)  life  of  settler ;  (2) 
twenty-one  years  after  his  death ;  (3)  minorities  of  any  persons 
livii^  or  in  viero  at  his  death ;  (4)  minorittee  of  any  persons 
who,  if  of  full  age,  would  be  entitled  to  the  income  directed 
to  be  accumulated.    But  those  restrictions  do  not  apply  to 
(1)  accumulations  to  pay  debt ;  (2)  accumulations  for  children's 
provisions,*  (3)  producing  timber. 
1845.'  Heritable  property  brought  within  these  enactments. 
1892.^  Accumulations  Act,  1892. — Accumulations  ot  income  of  estate, 
heritable  or  moveable, "  for  the  purchase  of  land  only,"  limited 
to  the  minorities  of  persons  who,  if  of  full  age,  would  be  entitled 
to  the  income. 
The  effect  is  that,  except  as  above  stated,  income  cannot  be  accumu- 
lated beyond  the  period  of  twenty-one  years  after  the  birtli  of  a  child 
in  utero  at  the  testator's  death,  and  this  holds  though  the  accumulations 
may  not  begin  for  some  years  after  his  death.^    The  excess  period  only 
is  illegal  and  annulled."     The  income  which  is  set  free  goes  to  the 
person  entitled  to  the  capital,  it  under  the  will  there  be  a  present 
gift    of    the    capital,    and    the    result    may    be    to    anticipate    the 
payment  of  the  corpus;  if  not,  then  to  the  heirs  ab  intestato  of  the 
testator — to  the  heur,  if  heritable,  otherwise  to  the  executors."*    Heritage 
and  moveables  are  distinguished  as  at  the  testator's  death,  ignoring 
any  conversion  ordered  under  the  will" 

Powers  of  Disposal  (see    special  destinations,   gupra).  —  This, 


Entail  Act,  1848.  b.  *8. 

•  EntuI  Act,  1848,  a.  41. 

Entail  Act,  1868,1.  17. 

'  55  A  56  Vict,  c  es. 

30  and  10  Geo.  III.  c.  98. 

'  CampbUTs  Tri.  y.  C,  1891,  18  B.  SSS. 

a.  8. 

•  ColquhoiM  V.  C.'t  Tn.,  18B2, 19  R.  SU 

As  to  what  thew  are,  Bee  Mo^'s  IW.  t. 

■«  JM««rd»'  Tt$.  t.  B.,  1891,  18  B.  B36. 

1869, 2  P.  201. 

"  JfooB,  $ttpra. 
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however,  refers  more  particnlarly  to  the  very  common  case  of  a  fund 
beiog  held  in  trust  for  the  testator  in  liferent,  the  capital  to  be  paid 
to  aucb  persons  as  he  may  appoint,  and  tailing  such  appointment,  then 
to  X.  The  testator  will  probably  desire  to  exercise  this  power,  but  on 
the  other  hand  he  may  not,  and  there  may  be  a  bad  miscarrit^  if  the 
point  is  not  specially  put  to  him  and  his  instructions  taken.  If  the 
power  is  to  be  exercised,  it  will  be  done  expressly  (either  specially  or 
generally) ;  but,  on  the-  other  hand,  it  will  not  be  assumed  that  silence 
will  leave  the  fund  to  go  to  X  Whatever  be  the  intention,  the  only 
rule  for  the  conveyancer  Is — state  it  clearly. 

Powers  of  Apportioument  held  by  testator.  These  are  maten> 
ally  difTerent  from  powers  of  disposal  The  latter  are  general  powers 
of  alienation  ;  powers  of  apportionment  are  limited  to  division  amongst 
a  certain  class  already  specified,  e.g.  the  testator's  own  children.  It 
is  important  to  note  that  in  the  case  of  marriage-contract  provisions 
by  a  father  in  favour  of  his  children  as  a  class,  he  has  an  implied  power 
of  apportionment,  which  he  may  even  del^ate.'  But  of  course  that 
would  not  be  so  if  in  the  marriage  contract  the  provisions  were  in 
favour  of  the  children  equaily.  The  exercise  of  the  power  should  be 
express,  and  further,  it  should  be  special.  That  is  to  say,  in  the 
ordinary  case  it  will  not  be  found  appropriate  simply  to  state  that  the 
funds  subject  to  the  power  are  included  in  the  estate  dealt  with  by  the 
will ;  for  even  if  the  residue  be  given  wholly  to  persons  who  are  objects 
of  the  power,  there  miist  be  purposes  in  the  will  to  which  the  funds  in 
question  cannot  be  applied,  e.g.  payment  of  the  testator's  debts. 
Accordingly,  there  should  either  be  a  special  deed  containing  the 
exercise  of  the  power,  or  at  least  a  special  clause  in  the  will  dealing 
with  these  funds  only.    The  following  further  points  may  be  noted: — 

1.  Any  object  of  the  power,  or  all  but  one,  may  be  excluded  unless 
the  instrument  creating  the  power  is  express  to  the  contrary.' 

2.  A  mere  power  of  apportionment  will  not  enable  the  party 
exercising  the  power  (the  donee  of  the  power)  to  interfere  with  the 
vesting. 

3.  Care  must  be  taken  not  to  imperil  the  exercise  of  the  power  by 
(a)  giving  a  share  to  anyone  who  is  not  an  object  of  the  power,  or  (() 
attaching  any  unauthorised  conditions.    Further,  see  p.  849. 

Powers  of  Apportioument  conferred  by  testator.  Whenever  the 
testator  intends  to  confer  a  power  of  apportionment,  he  should  be 
asked  to  consider  whether  he  intends  that  the  power  should  be  capable 
of  exercise  hder  vivos,  or  only  by  revocable  testamentary  act.  The 
difference  in  result  may  be  very  considerable.  If  the  power  be  capable 
of  urevocable  iiUer  vivos  exercise,  the  result  may  be  that  it  is  so 
exorcised  under  undue  pressure  on  the  part  of  one  of  the  family  for 
his  apparent  immediate  advantage,  that  the  whole  or  a  great  part  of 

I  CampUll  V,  C,  1739,  Mor.  0849.  >  Powers  Act,  1S74,  37  &  3S  Vict  a.  87. 
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the  fund  is  sacrificed,  and  most  unjust  consequences  broi^ht  about  It 
is  su^ested  that  in  all  ordinary  cases  the  testator  ought  to  be  advised 
to  restrict  the  doDee  of  the  power  to  exennse  "  only  by  will  revocable 
at  pleasure." 

Debta — When  particular  properties  are  specially  bequeathed,  and 
these  properties  are  burdened  with  debt,  there  is  a  risk  that  the 
testator's  intention  may  not  receive  effect  as  to  whether  or  not  the 
legatee  is  to  take  the  property  burdened  with  the  debt,  or  whether  the 
debt  is  to  be  paid  by  the  general  estate  so  that  the  legatee  shall  take 
the  property  disburdened.  A  mere  general  direction  to  pay  all  debts 
will  not  have  the  effect  of  relieving  the  l^tee.*  If,  therefore,  that  be 
intended,  an  express  clause  must  be  inserted. 

Alimentary. — Whenever  a  liferent  or  an  annuity  ia  being  be- 
queathed, the  testator  should  be  advised  to  make  it  alimentary. 
Indeed,  it  may  be  assumed  that  this  is  what  he  intends,  for  his  bounty 
flows  to  the  beneficiary,  not  to  the  latter's  creditors.  In  carrying  out 
this  intention  the  conveyancer  will  bear  in  mind  that  in  order  to 
secure  the  alimentary  nature  there  must  be  the  intervention  of  a 
permanent  trust.  A  direct  conveyance  by  the  testator  to  the  bene- 
ficiary of  a  property  in  alimentary  liferent  is  not  effectual  so  far  as 
the  alimentary  point  is  concerned.  The  same  is  the  case  with  a 
direction  to  trustees  to  convey  in  these  terms,  or  to  purchase  an 
alimentary  annuity  in  name  of  the  beneficiary,  or  to  convey  to  a 
third  party  under  the  real  burden  of  an  alimentary  annuity.  In  all 
these  cases  the  alimentary  protection  will  fail  There  must  be  kept 
up  a  trust  capacity  and  relation  during  the  subsistence  of  the  liferent 
or  annuity  giving  the  trustees  a  right  and  a  duty  to  sustain  the 
alimentary  clause.' 

It  will,  however,  be  kept  in  view  that  a  capital  sum  cannot  be 
made  alimentary.'  In  the  case  of  a  secured  annuity  it  appears  that 
to  give  protection  the  personal  obhgation  as  well  as  the  security  must 
be  granted  in  favour  of  the  trustees.* 

Azmuity  (see  p.  752). — The  following  points  may  be  kept  in  view 
in  framing  bequests  of  annuities : — 

1,  Alimentary. — The  annuity  should  be  declared  alimentary  (q.v.). 

2,  Capital. — Is  the  annuity  to  be  a  charge  on  capital  it  the  income 
should  be  insufficient  ?  This  will  be  the  effect  if  the  contrary  be  not 
declared.'  There  is,  however,  reason  to  believe  that  very  often  the  true 
meaning  of  the  testator  is,  that  the  beneficiary  is  to  receive  the  income, 
but  not  exceeding  the  annual  sum  stated  as  the  amount  of  the  annuity, 
and  that  he  does  not  contemplate  that  the  capital  is  to  be  encroached 

'  Bnaid  v.  Scol£*  Tn.,  1892,  19  R.  788.  »  AjWiotK,  mpr*. 

■  Murray  t.  Ma^arhtne'i  Ttm.,  ISBfi,  22  *  Christit's  Factor  t.  Hardw,  1899,  1  F. 

R.  927  ;  Solhwea  v.  Sluarft  Tn.,  1898,  1  703. 

F.  81 ;  Keiaiid^t  Tr$.  v.  barren,  1901,  8  '  OroAan't  Tn.  t.  O.'a  7W.,  1898,  1  F. 

F.  1087.  367. 
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upon.  It  is  very  easy  to  make  this  clear  according  to  the  true  inten- 
tion. If  the  right  confened  is  the  income  with  a  limit,  the  clause 
ought  to  go  on  to  say  whether  a  deficit  in  any  one  year  may  he  made  up 
from  a  surplus  in  a  previous  or  subsequent  year  durii^  the  heneficiary's 
life. 

3.  GovemTneTii  Didy. — Is  the  annuity  to  be  free  of  duty  ?  If  so, 
the  exception  should  not  be  limited  to  l^acy  duty,  but  should  extend 
to  all  Government  duties. 

4.  Income  Tax. — The  like  question. 

5.  Rankiv/g. — Looking  to  the  circumstances  under  which  hequestB  of 
annuities  are  often  granted,  it  is  probable  that  the  testator  would  not 
infrequently  desire  that  in  the  event  of  a  deficiency  of  estate  to  meet 
all  his  testamentary  provisions,  the  annuities  should  have  a  preference 
over  ordinary  general  legacies.  But  unless  this  is  made  express,  the 
annuities  will  abate  ^ri  passu,  with  the  general  money  legacies. 

6.  Incidence. — It  will  sometimes  be  important  to  remember  that  the 
rule  ia  that,  unless  the  contrary  is  provided,  annuities,  as  having  a  tract 
of  future  time,  are  a  burden  on  the  heir  to  the  relief  of  the  executor.' 

7.  Purckaae  of  Annu'ity. — Without  the  consent  of  all  parties 
interested  it  appears  that  trustees  have  no  power  to  provide  for  an 
annuity  by  purchase.^ 

Liferent. 

1.  Alimentary  (q.v.). 

2.  Govemmeni  Dvty. — See  supi-a,  under  Annuity. 

3.  WTiat  is  Income  t — This  is,  of  course,  always  a  difficult  question, 
and  under  certain  circumstances  it  may  be  worth  while  to  put  special 
directions  in  the  will  to  help  to  determine  it.    See  p.  651. 

4.  ApporHonmeiit. — ^The  effect  of  the  rule  of  apportionment  often  is 
that  the  beneficiary  receives  little  or  no  income  for  a  considerable  time 
after  the  death,  which  may  result  in  much  inconvenience.  It  is  for  the 
testator's  consideration  whether  it  should  not  be  provided  that  all 
dividends  and  other  income  becoming  payable  after  the  death  shall  fall  to 
the  liferenter  irrespective  of  the  period  for  which  they  are  dite.  If  such 
a  provision  be  added,  the  other  question  is.  What  is  to  be  the  rule  at 
the  end  of  the  liferent  as  regards  any  income  accrued  before,  but  not 
payable  till  after,  the  death  of  the  liferenter  ? 

5.  Ziferent  of  Souse. — Where  the  right  given  is  the  occupancy  of  a 
dwelling-house,  it  has  been  held  that  the  beneficiary  ia  entitled  to  be 
relieved  of  certain  items  which  in  the  ordinary  case  are  undoubtedly 
income  charges,  namely,  feu-duty,  landlord's  repairs,  landlord's  taxes," 
and  interest  on  heritable  debt.*  No  doubt  should  be  left  on  this  point 
It  is  tor  the  testator's  consideration  whether,  in  any  case,  the  beneficiary 

■  Mam's  Trt.  v.  M.,  IBBB,  2  F.  201.  *  CathajrVi  Tn.  v,  AUardict,  18B8,  2  P. 

'  Ordhatn,  ntpra.  32S. 

•  Sajpie'i  Trs.  v.  B.,  1891,  22  E.  26, 
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should  not  be  entitled  to  have  the  house  put  into  proper  condition  and 
repair  at  the  banning  of  the  liferent  at  the  expense  of  the  estate  and 
at  the  sight  of  some  named  person. 

6,  Fire  Ivsurance. — The  liferenter  ought  to  be  taken  bound  to  pay 
or  allow  the  premiumB  neceasary  to  insure  all  buildings  in  the  names  of 
the  trustees  so  as  to  protect  both  liferent  and  fee. 

Interest. — The  rule  as  to  legacies  is  that  if  no  term  of  payment 
be  fixed  they  bear  interest  from  the  testator's  death,  and  this  is  not  dis- 
placed by  a  direction  to  pay  "  as  soon  after  my  death  as  funds  can  be 
reaUaed  "  unless  it  can  be  proved  that  realisation  was  impossible  at  the 
death.*  The  rate  of  interest  depends  on  what  rate  the  estate  over  all 
is  yielding ;  unless  there  is  delay  4  per  ceitt.  is  a  common  rata' 

Vesting. — On  this  question  of  vesting  two  things  are  certain.  The 
one  is  that  more  disputes  are  raised  r^ardii^  it  than  on  any  other 
point,  owing  to  the  way  in  which  too  many  wills  are  drawn.  The  other 
is  that  only  a  very  little  care  is  required  to  leave  no  possibility  of 
doubt  at  all  as  to  the  testator's  intention.  The  words  "  the  testator's 
intention  "  are  largely  a  fallacy.  The  fact,  of  course,  is  that  in  one 
sense  the  vast  majority  of  testators  have  no  intention  at  all  as  to 
"vesting,"  inasmuch  as  they  do  not  even  know  that  there  is  such  a 
thing.  The  matter  must  be  put  before  the  testator  in  Us  effedx,  and 
his  purpose  will  be  immediately  ascertained.  The  suggestion  is  made 
that  the  testator  should  be  recommended  to  postpone  vesting  till  the 
period  of  payment,  carrying  over  the  shares  of  predeceasers  to  their 
issue,  though  it  may  be  proper  that  the  parent  should  have  the  power  of 
apportionment.  Postponement  of  vesting  will  not  save  the  succession 
from  being  forestalled  by  reversionary  transactions :  it  will  only  render 
these  dealings  more  expensive  by  requiring  the  protection  of  life  assure 
ance ;  if  further  security  is  to  be  sought  gainst  the  anticipating  of  the 
date  of  payment,  the  best  available  means  is  by  giving  the  liferenter  a 
power  of  purely  testamentary  appointment,  or  by  giving  him  or  the 
trustees  large  discretionary  powers  to  restrict  to  a  liferent  or  otherwises 
But  postponement  of  vesting  has  certain  advantages  to  recommend 
it:— 

1.  It  is  only  in  accordance  with  the  ordinary  man's  common  sense 
that  if  an  intended  beneficiary  is  not  in  life  at  the  time  of  division  he 
cannot  be  included  in  the  division,  and  it  will  probably  be  found  that 
that  is  what  most  testators  really  have  in  their  minds.  As  regards  the 
idea  that  the  testator  may  have  any  purpose  of  enabling  the  beneficiary 
to  make  the  fund  available  as  a  source  of  credit  before  it  becomes  pay- 
able— which  has  sometimes  been  made  a  ground  of  judgment' — it  is 
much  more  probable  that  he  would  look  with  the  utmost  disfavour  on 
any  such  suggestion  for  disposing  of  his  estate.  It  therefore  appears 
ffiihtrf*  Tn.,  1878,  6  R.  (H.L.)  «t  217,  p* 
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that  postponement  of  vesting  has  the  fundamental  advanti^  of  carry- 
ii^  out  the  true  testamentarf  intention. 

2.  Suppose  the  intended  immediate  beneficiary  has  his  estate 
sequestrated  during  the  subsistence  of  the  liferent,  hia  interest,  if 
vested,  will  pass  to  the  trustee  and  be  lost.  But  if  vesting  has  been 
postponed,  he  may  obtain  his  discbarge  before  the  fund  falls  in,  and 
then  he  will  come  into  enjoyment  of  what  the  testator  intended  he 
should  have.  And  whatever  may  be  said  as  to  this  from  certain  points 
of  view,  there  ia  no  doubt  that,  as  in  the  case  of  alimentary  provisions, 
the  testator  wishea  to  benefit  the  persons  whom  he  selecte,  and  not 
their  creditors.  Or,  ^ain,  the  intended  immediate  beneficiary  may 
after  sequestration  predecease  the  liferenter,  and  if  the  vesting  has 
been  postponed,  his  children,  if  any,  will  come  into  the  succession, 
which  will  have  the  advantage  of  carrying  out  his,  as  well  as  the 
testator's,  wishes, 

3.  Apart,  however,  from  any  question  of  bankruptcy,  assume  that 
the  intended  immediate  beneficiary  predeceases  tbe  liferenter ;  if 
vesting  is  not  postponed,  there  will  be  estate  duty  to  be  paid  on  two 
devolutions:  (1)  from  the  testator  to  him,  and  (2)  from  him  to  his 
issue.  This  double  duty  is  saved  by  postponing  vesting.  But  on  the 
other  hand  it  may  be  found  that  a  very  aimpla  will,  if  it  involve  post- 
ponement of  vesting  and  conditional  institution  of  issue  or  survivors, 
is  held  by  the  Inland  Revenue  authorities  to  subject  the  estate  to 
settlement  estate  duty. 

But  while  postponement  of  veating  is  recommended,  the  recom- 
mendation does  not  go  the  length  of  ai^gesting  postponement  until 
actual  payment.  Thus  if  the  fund  is  liferented  by  A.,  the  veating  may 
be  postponed  untU  A.'s  death,  or  until  the  first  term  of  Whitsunday 
or  Martinmas  occurring  six  months  thereafter,  according  as  may  be 
preferred,  but  it  ought  not  to  be  postponed  until  the  fund  is  in  fact 
paid  over.  The  reason  is,  that  if  this  extreme  postponement  be  directed, 
the  direction  is  literally  applied  unless  default  and  delay  can  bo 
established  against  the  trustees,'  and  this  is  practically  to  invite  litigation. 
When  the  direction  is  to  divide  after  a  stated  period,  e.g,  the  death  of  a 
liferentrix  "  ao  soon  thereafter  as  deemed  proper,"  tbe  shares  vest  at  the 
death  of  the  liferentrix.* 

Then  as  to  the  proper  manner  in  which  to  carry  out  the  testator's 
intention  on  this  point  of  vesting,  two  rules  may  be  given;  (1)  insert 
an  express  clause  as  to  vesting,  and  (2)  he  careful  that  there  ia  nothing 
repugnant  to  this  clause  in  the  truat  purposes  or  otherwise  in  the 
instrument.  That  the  former  alone  may  not  be  sufficient  is  seen  from 
the  case  cited.'    There  the  express  clause  declared  earlier  vesting,  but 

'  Maedaugall  y.  iPFarlane'B  Tn.,  1890,  ■  Croom'i  Tr».   t.   Adamt,   1868,   22  D. 

17  R.  781.  45, 

»  M'CalVa  Tra.  v.  Murray,  1901, 3  F,  880. 
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the  Bubetantive  clauses  were  so  exptesaed  as  to  shew,  according  to  rules 
of  legal  coastruction,  that  that  could  not  have  been  intended  and  that 
vesting  was  further  postponed,  Aa  to  the  exact  words  to  be  used  in 
the  clause  giving  the  gift,  it  is  su^ested  for  consideration  whether, 
when  postponed  vesting  is  intended,  instead  of  giving  the  fund  to  A., 
B.,  and  C,  and  the  mrvivon  of  them,  it  ia  not  simpler  and  more  direct 
to  give  it  to  such  of  A.,  B,,  and  C.  as  may  be  in  life  at  the  period  of 
payment.  But  in  that  case  it  is  specially  important  not  to  leave  the 
conditional  institution  of  issue  to  stand  upon  the  conditio  at  aine  lOeris, 
for  in  that  case  it  appears  to  be  a  question  whether  the  issue  of  any 
predeceasing  member  of  the  original  class  would  take  any  share  at  all' 

Special  attention  must  he  given  to  the  period  of  vesting  of  the 
shares  faUing  to  issue  of  predeceasing  intended  beneficiaries  under  a 
destination  (to  take  effect  at  the  expiry  of  a  liferent)  to  the  testator's 
children  and  the  survivors  of  them,  with  a  declaration  that  the  issue 
of  predeceasers  shall  take  their  parent's  share.  There  is,  of  course,  no 
vestii^  in  the  testator's  own  children  until  the  period  of  payment ;  but 
if  one  dies  leaving  issue,  the  issue  take  a  vested  right  at  their  own 
parent's  death.'  If  the  fact  be  that  the  testator  wishes  to  postpone 
vesting  in  the 'case  of  his  children,  it  can  hardly  be  supposed  as  a 
matter  of  fact  that  he  has  a  contrary  intention  in  the  case  of  his 
grandchildren,  and  it  is  suggested,  therefoi-e,  that  words  be  inserted 
giving  the  share  exclusively  to  the  issue  who  survive  the  period  of 
payment. 

P^ure  of  Vesting:  Intestacy. — It  not  infrequently  results 
that  the  testamentary  purposes  faO,  wholly  or  in  part,  with  the  further 
consequence  of  total  or  partial  intestacy.  However  it  may  be  in  the 
former  case,  it  can  hardly  be  supposed  that  partial  intestacy  does  not 
frustrate  the  true  intention  of  the  testator.  To  take  the  case  of  a 
residuary  destination  in  shares,  it  is  a  reasonable  assumption  that  he 
would  prefer  any  one  of  his  residuary  legatees  to  his  heirs  ai  iiUestato. 
It  is  just  here  that  the  mistake  is  apt  to  be  made.  Suppose  a  scheme 
of  testamentary  disposition  tmder  which  the  residue  is  to  be  split  into 
two  shares,  one  to  be  liferented  by  each  of  A.  and  B.,  with  the  fee  of 
the  several  shares  to  their  issue  respectively.  The  will  may  stop  there 
on  the  assumption  that  both  A.  and  B.  will  leave  issue  who  will  take 
a  vested  right.  But  that  may  not  be,  and  under  a  will  in  these  terms, 
if  either  have  no  issue,  there  is  intestacy  to  the  extent  of  one-half  of 
the  estate.  Of  course  the  point  must  be  put  to  the  testator  himself  for 
his  own  instructions,  but  it  may  be  surmised  that,  failii^  issue  of  A.  on 
his  death,  the  real  desire  is  that  B.,  if  surviving,  shall  have  the  liferent 
of  the  whole,  and  that  B.'s  issue,  if  surviving,  shall  have  the  whole 
capital. 

>  See    BalfoDr,    L.-P.,    in   Bmcmati    v.  ■  Martin  v.  Bolgale,  18M,  1  L  B.  (Eag.) 

RiehUr,  1900,  2  F.  624,  at  p.  S26.  (H.  L.)  176. 
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Issue;  Accrescing  Shares. — We  have  already  (p.  812)  dealt  with 
the  -nature  of  the  right  to  be  takea  by  issue  of  predeceasing  intended 
beneficiaries:  equally  important  is  the  extejit  of  the  right,  assuming, 
that  is,  that  they  are  intended  to  take  at  all  This  last  is  the  fii-et 
question.  The  practical  advice  on  it  is,  be  express.  If  issue  are  to 
take,  there  will  be  a  special  express  clause.  If,  on  the  other  hand, 
they  are  not  to  take,  it  will  often  be  neater  to  insert  a  general  clause 
after  the  trust  puxposes,  to  the  effect  that  "  in  the  event  of  any  of  the 
persons  intended  to  be  favoured  by  these  presents  dying  without 
taking  a  vested  interest,  their  issue  shall  not  take  unless  "  (if  it  be  the 
case)  "when  otherwise  expressly  provided." 

Assuming  that  issue  are  to  take,  the  next  question  is,  to  what 
extent  ?  the  vexed  question  being  whether  they  are  to  take  the  "  original " 
share  only,  or  "  accrescing  "  shares  also.  Reference  is  made  to  p.  656. 
If  they  are  to  be  limited,  the  clause  may  run : — 

to  pny  to  such  of  my  children  as  may  then  be  in  life,  declaring,  however,  that 
the  issue  then  in  life  of  such  of  my  chtldren  as  may  then  have  predeceased 
shall  take  as  in  room  of  their  parents  respectively,  but  to  the  extent  only  of 
Hiich  parent's  original  share,  and  not  any  accrescing  share  which  such  parent 
would  have  taken  if  in  lite. 

In  the  contrary  case  the  clause  may  run  : — 
to  pay  to  such  of  my  children  as  may  then  be  in  life,  and  the  issue  then  in  life 
of  any  of  my  children  who  may  then  have  predeceased,  such  issue  taking  the 
shares,  original  and  accrescing,  which  would  have  fallen  to  their  respective 
parents  if  in  life,  the  division  being  per  stirpet. 

Conditioiial  Institution  or  Substitution  is  a  matter  which  may 

require  attention  especially  in  directions  to  trustees  to  execute  con- 
veyances of  heritable  estate.  Thus  when  a  testator  directed  his  trustees 
to  convey  heritage  "  to  A.,  whom  failing  to  his  lawful  children  equally 
among  them,"  it  was  held  that  as  A.  survived  the  period  of  vesting  the 
destination  to  his  children  was  of  no  effect,  it  being  merely  a  conditional 
institution  to  come  into  effect  if  A,  failed  to  take  a  vested  right  and 
having  no  power  as  a  substitution.^  These  questions  ought  not  to  arise 
and  would  not  if  the  direction  were  to  "  convey  to  A.  absolutely  and  in 
the  event  of  his  predeceasing  me  [or  the  said  X.],  then  to  convey  to  his 
children,"  etc.  But  when  the  ambiguity  occurs  the  practical  question 
arises — how  should  it  be  dealt  with  so  aa  to  prevent  any  miscarriage,  to 
keep  the  trustees  safe,  and  to  save  expense  ?  In  this  connection  it  is 
important  to  observe  what  actually  happened  in  Marshall's  case.  The 
trustees  conveyed  exactly  in  the  full  terms  of  the  trust  direction.  The 
diapositionwasrecordedonbehalf  of  A.  simply.  A.  died  intestate.  He  left 
two  sona  The  elder  claimed  the  whole.  The  younger  claimed  one-half 
on  the  ground  (1)  that  the  will  imported  a  substitution  prescribed  by 
■  MuTshall  T.  if.,  1900,  2  F.  1023. 
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the  testator,  and  (2)  that  even  if  not,  A.'s  acceptance  of  the  dispoeition  in 
these  terms  imported  a  substitutioD  prescribed  by  him.  Both  pleas  were 
rejected,  and  the  elder  brother  took  the  whole.  The  point  to  be  kept  in 
view  ia  that  in  any  case  the  bene&ciary  in  whom  the  r^t  first  vests  is 
absolute  dominits  of  the  property  and  of  the  destination  if  any,  ie. 
afwiiming  him  to  be  major  and  capax.  Accordingly  the  proper  course  for 
the  truBtees  is  to  obtain  his  signature  to  the  dispoeition  for  the  express 
purpose  of  removing  any  doubt  as  to  the  destination.  He  will,  according 
to  his  intention,  either  create  the  destination  w™"""'"g  it  to  be  non- 
existent or  revoke  it  assuming  it  to  exist.  If  this  cannot  be  arranged  then 
the  full  destination  may  be  repeated  or  judicial  sanction  may  be  required. 

Oonditional  Institution  of  Heirs  of  L^fatee. — But  the  question 
remains  whether  the  testator  intends  that  a  l^atee's  children  or  heirs 
should  take  even  if  the  l^atee  himself  predeceases  the  testator  or  the 
period  of  vesting.  In  framing  a  legacy,  the  words  "  heiia,"  "  executors," 
"children,"  "representatives,"  and  such  like  oi^ht  never  to  be  intro- 
duced without  some  special  reason.  A  l^acy  to  A,  will  lapse  by  his 
predecease  unless  there  be  room  for  the  ctmditio  ei  sine  liberis,  whereas  a 
provision  to  A.  and  (or  or  or  whom  failing)  his  heirs  {or  executors  or 
successors)  will  carry  the  l^acy  to  the  heir  in  heritage  or  in  mobilQyia, 
according  to  the  nature  of  the  property.  But  the  rule  is  not  absolute, 
and  if  there  is  anything  to  shew  that  the  original  legatee's  survivance  is 
a  conditiou  of  the  whole  l^acy,  it  will  lapse,  e.g.  a  bequest  to  A.  in 
case  she  shall  survive  me,  and  to  her  heirs,  executors  and  assignees 
whomsoever.' 

Ademption  may  mean  two  different  things.  The  first  is  what 
would  appear  to  be  more  correctly  described  as  satisfaction,  i.e. 
When  a  testator  leavea  a  legaoy  to  any  one,  and  afterwards  in  his  life- 
time makes  a  payment  to  that  person  in  such  a  manner  and  in  such  circum- 
stauces  aa  to  satisfy  the  Court  judicially  that  the  payment  was  intended  as  a 
discharge  of  the  legacy — a  prepayment  of  it  for  the  conveniBDce  of  the  legatee 
— such  a  discharge  will  be  given  effect  to.^ 

This  is  a  matter  which  the  conveyancer  may  have  no  opportunity  of 
guarding  gainst,  but  whenever  he  is  consulted  r^arding  payments  to  or 
for  members  of  a  client's  family  he  should  have  in  view  the  possibility 
of  these  payments  raising  questions  regarding  the  client's  testamentaiy 
arrangements. 

Ademption  in  the  stricter  sense  is  when  a  testator  makes  a  bequeet 
of  some  specific  subject  and  afterwards  sells  it  in  his  lifetime.  The 
legacy  falls.  This  is  apt  to  happen  in  the  case  of  bequests  of  heritage. 
As  to  the  eifect  of  a  sale  made  in  the  testator's  lifetime,  hut  not  carried 
out  to  completion  till  after  his  death,  see  the  case  noted  below.*     Qmrrt 

'  BaUlU'iExOT.  V.  B.,  1898,  1  F.  874.  »  PMokU  Trt.  y.   A^denm.  1902,  4  F. 

*  JoSan*m-7.  J.'t  3Vj.,  1898,1  F,  214, at      466. 
p.  340. 


jdovGoot^lc 


DEFEASIBLE  CONDITIONS  :  ADVANCES  815 

whether  the  result  would  have  been  the  same  if  the  bequest  had  been 
of  heritable  estate  generally  and  not  of  specific  heritage.  Even  more 
dangerous  are  bequests  of  specific  investments,  e.g.  stock  or  securities. 
A  subsequent  change  of  investment  destroys  the  gift,  which  in  the 
oi-dinary  case  is  a  good  reason  for  avoiding  this  form  of  bequest. 

Defeasible  Oonditions. — It  is  necessary  to  bear  in  mind  that 
if  the  effect  of  carrying  out  the  exact  testamentary  directions  would 
be  that  the  beneficiary  could  immediately  undo  what  has  been  so  done, 
the  Court  will  free  him  from  the  expense  of  having  to  do  so,  and  will 
direct  the  estate  or  funds  to  be  made  or  paid  over  to  him  simply  and 
absolutely.  The  principle  is  that,  given  a  vested  and  absolute  fee, 
any  conditions  attempted  to  be  superadded  are  voidable  at  the  will 
of  the  beneficiary  as  being  repugnant  to  the  gift.  The  following  are 
examples : — 

1.  To  purchase  lauds  to  be  conveyed  to  the  beneficiary  in  fee  simple 
with  or  without  a  special  destination.  The  beneficiary  may  claim  the 
caah.^ 

2.  To  pay  off  debt  affecting  property  belongii^  to  the  legatee  in 
fee  simple,  with  or  without  a  special  destination.  Even  though  the 
debt  is  paid  off  before  the  time  for  payment  of  the  legacy,  the  legatee 
may  claim  the  money.* 

3.  To  purchase  an  annuity  in  favour  of  the  beneficiary,  even 
though  it  is  called  an  alimentary  annuity,  unless  provision  has  been 
made  for  protecting  the  annuity  by  a  permanent  trust,  for  without 
that  protection  the  annuity  would  not  be  truly  alimentary,  and  the 
Court  will  not  erect  the  necessary  machinery.* 

4.  To  qualify  for  a  business  or  profession.* 

5.  Finally  there  is  the  established  rule  that  if  there  is  no  other 
interest  to  be  protected,  and  the  fee  is  vested,  and  the  beneficiary 
major,  he  will  be  relieved  from  trust  management,  though  the  will 
fixes  a  later  date,^ 

AdTfkDcee  by  Testator. — If  the  testator  has  made  any  advances  to 
or  on  account  of  any  of  the  beneficiaries,  care  should  be  taken  to 
ascertain  and  state  exactly  what  his  intention  is  as  r^rds  these,  both 
principal  and  interest.  He  may  wish  to  dischar^  all  claim,  or  he 
may  wish  the  principal  only  to  be  charged,  and  to  be  paid  at  his 
death,  or  only  accounted  for  at  the  period  of  division;  or  he  may 
wish  interest  to  be  charged,  and  if  so,  both  period  and  rate  should  be 
specified.  In  any  case,  however,  it  may  be  well  to  qualify  any  clause 
of  discharge  or  abatement  of  claim  to  the  effect  that  it  is  not  to 
operate  if  the  beneficiary  (assuming  that  it  is  the  case  of  a  son  or 

'  OoTdon  V.  O.'i  Tr*.,  18fi6,  4  M.  601 ;  •  Murray  v,  MacJcalaMU  Tn.,  1896,  22 

Spent  V.  Monypmny'a  Tr*.,  187G,  8  B.  60 ;  R.  927. 

Boas  T.  TKomaon  and  ori.,  1S96,  1  S.  L.  T.  *  Sou,  mjn-a. 

3.  E35  (per  Lord  Stormonth  Darling).  "  MiUer')  Tra.  y.  Miller,  1890,  18  R. 


'  StiOuTkatd'a  Trs  v, 
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daughter)  should  repadiate  the  will  and  claim  legitim,  though  no  donbt 
in  most  cases  that  would  be  the  result  in  any  event. 

Warrandice. — The  correct  rule  probably  is  that  a  will  ought  never 
to  contain  a  clause  of  warrandice.  It  property  be  bequeathed  with 
absolute  warrandice  (which  in  the  ease  of  heritage  will  be  implied  in  the 
words,  "  And  I  grant  warrandice  ")  or  of  warrandice  from  fact  and  deed, 
the  result  is  that  the  testator's  personal  estate  must  pay  off  all  debt 
created  by  the  testator  over  the  property  so  bequeathed,  and  further  if 
the  warrandice  be  absolute,  the  obligation  will  extend  to  all  debt, 
wliether  created  by  the  teatator  or  not.  This  may  often  not  be 
the  real  intention,  and  if  it  is,  it  would  be  better  to  insert  an  express 
clause.  But  the  warrandice  if  absolute  will  go  even  further,  for  it  will 
bind  the  personal  estate  to  guarantee  the  title  to  the  legatee  and  his 
successors,  which  can  hardly  be  assumed  to  be  intended.  If,  however, 
the  l^atee  who  takes  a  specific  bequest,  even  with  absolute  warrandice, 
is  also  the  residuary  legatee  of  the  personal  estate,  the  warrandice  in 
effect  becomes  pro  non  scripto,  at  least  if  the  personal  estat«,  which  would 
otherwise  fall  under  the  residuary  bequest,  is  not  less  than  the  claim  under 
the  warrandice.^ 

Discretionary  Powera — This  refers  not  to  discretionary  powers 
of  administration,  but  to  such  powers  as  control  the  beneficial  interests 
to  be  taken  under  the  will  The  most  common  is  a  power  to  restrict 
to  an  alimentary  liferent  and  to  carry  over  the  fee  to  the  next  generation. 
The  power  must  authorise  the  carrying  over  of  the  fee  to  some  one  else, 
and  the  act  in  execution  of  the  power  must  go  that  length,  otherwise  it 
will  not  be  effectual  against  the  creditors  of  the  original  beneficiary  or 
even  himself.^  One  effect  of  these  clauses  is  to  render  it  in  a  large 
measure,  if  not  wholly,  impossible  for  the  beneficiary  to  anticipate 
the  period  of  enjoyment  by  selling  or  mortgaging  his  reversionary 
interest  The  powers  may  be  exercised  after  intimation  of  an  assigmi* 
tion  or  the  use  of  arrestments.'  A  judicial  factor  may  or  may  not  he 
entitled  to  exercise  these  powers.*  Assumed  trustees  may  exercise  the 
powers  unless  the  will  indicates  the  contrary,^  and  trustees  appointed 
by  the  Court  are  in  the  same  position."  A  very  full  form  of  clauses  is 
given  on  p.  785. 

Trustees'  Powers. 

1.  To  sell. — This  is  of  course  a  power  which  must  be  conferred 
expressly  if  the  trustees  are  to  possess  it,  and  it  should  rarely  be 
omitted.  But  it  will  be  kept  in  view  that  a  sale  may  have  a  very  material 
effect  on  the  interests  of  the  beneficiaries.    For  instance,  if  the  estate 

'  ZhKhas  o/Montrou  v.  Simrt,  1887,  IB  Mac/arlane  v.  M.'i  Tn.,  189fl,  4  S.  L  T. 

R.(H.  L.)19.  25,28. 

»  Kinmond'a  Trt.  t.  Meti,  18B8, 2S  E.  BIB.  '  Brotan't  Tts.  v.  Fimng,  1898,  <  S.  L.  T. 

'  Chamberi'  Tn.  r.   Smith,  1878,    G  E.  No.  48. 

(H.  L.)  IBl.  *  iiarfartant,  tapra. 

*  Somlen   Y.  Sitimn,  ISB-',  23   B.   113; 
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owns  an  area  of  ground  let  for  agriculture,  with  a  certain  present  feuing 
value,  but  with  the  prospect  of  a  much  greater  value  in  the  course  of  ten 
or  fifteen  years,  the  liferenter  may  wish  to  have  it  sold,  while  the  fiar 
may  wish  to  have  it  retained.  In  a  case '  of  this  kind  power  of  sale  was 
refused  by  the  Court,  reversing  the  Lord  Ordinary,  and  notwithstanding 
reports  from  men  of  skill  in  favour  of  sala  Other  cases  may  be 
figured.  The  testator  may  accordingly  wish  to  qualify  the  power  of 
sale  in  some  way.  It  is  superfluous  to  give  the  trustees  power  of  sale 
"  by  public  roup  or  private  bargain  " :  the  words  quoted  are  impUed.* 

2.  To  grant  (1)  feus  and  (2)  long  leases,  (3)  to  excamb,  and  (4)  to 
borrow  money  aud  grant  security.  These  also  are  all  powers  which  are 
not  implied.  Whether  they  need  or  should  be  conferred  will  depend 
upon  circumstances. 

3.  To  postpoTte  Realisation. — The  testator  may  hold  property  and 
investments  of  a  kind  which  in  ordinary  course  of  administration  the 
trustees  would  be  bound  to  realise  with  all  due  despatch  and  within 
a  year  of  his  death.  He  may,  however,  have  a  strong  belief  in  their 
worth  or  ultimate  value,  and  may  be  very  desirous  that  they  should 
be  retained.  In  that  case  special  power  should  be  introduced  into  the 
will. 

4.  To  givt  Time. — This  is  but  a  special  form  of  the  preceding. 
It  refers  specially  to  sums  due  on  personal  obligation  or  credit,  or  at 
any  rate  not  secured  in  a  trust  sense.  A  leading  case  is  that  of  the 
testator's  share  in  a  co-partnery  concern.  There  may  be  no  contract 
of  co-partnery,  or  the  testator  may  wish  his  partners  to  have  ampler 
time  and  consideration  than  they  would  he  entitled  to  claim  under  its 
provisiona 

5.  CauiiSTUiry  Obiigaiions. — If  the  testator  has  incurred  cautionary 
obligations  for  third  parties,  it  will  be  explained  to  him  that  his 
trustees  would  be  bound  to  require  the  principal  debtor  to  pay  up  the 
debt,  or  at  least  to  get  a  release  of  the  testator's  obligation  from  the 
creditor,  and  to  press  for  this  immediately.  This  would  no  doubt  in 
most  cases  be  the  best  thing  for  the  estate;  in  others  it  mi^t  not. 
But  however  that  may  be,  the  testator  may  wish  his  friend  to  have 
the  benefit  of  his  credit  for  some  time  after  his  death.  If  so,  special 
discretionary  powers  should  be  very  carefully  inserted.  At  any  rate,  if 
the  testator  has  not  already  obtained  a  bond  of  relief  from  the  principal 
debtor,  he  should  be  advised  to  obtain  it,  for  without  it  hia  trustees  may 
find  themselves  in  a  difficult  legal  position. 

6.  Investments. — The  testator  may  have  some  special  views  of  his 
own  as  to  the  powers  of  investment  which  the  trustees  should  possess. 
But,  as  a  general  rule,  assuming  that  suitable  men  are  appointed  to 
the  trusteeship,  the  wider  the  powers  the  better.  It  will,  however, 
be  kept  in  view  that  it  is  not  enough  that  an  investment  is  within 

'  UoUewa  t.  Sapt,  1868,  16  B.  SSS.  *  1S67  Act,  b.  i. 
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the  words  of  the  will,  as  for  inetance  "  a  debenture  of  a  company 
registered  under  the  Companies  Acts  and  having  its  office  in  Qreat 
Britain."  Juat  as  trustees  with  the  statutory  powers  only  are  not 
entitled  to  take  any  heritable  securil^,  but  must  satisfy  themselves  sa 
to  the  particular  security,  so  they  must  see  that  the  particular  debenture 
is  a  suitable  investment  within  the  class  of  debentures.^ 

^usteee'  Immuiiitiea — This  is  one  of  the  most  anxious  clauses 
in  all  instruments  under  which  trusts  are  constituted.  It  is  very 
difficult  to  say  what  clause  will  be  sufficient  to  protect  the  trustees,  or 
how  far  the  protection  will  go.  Practically  the  clause  is  not  to  be 
relied  on.'  The  most  radical — and  perhaps  the  most  just — view  ia,  that 
as  the  office  is  purely  gratuitous,  the  trustees  should  incur  no  civil 
liability  except  for  such  conduct  as  entails  criminal  responsibili^  also. 
Whether  the  clause  would  receive  full  effect  is  another  question. 

Mutual  Wills. — ^The  only  forms  of  wills  by  two  or  more  testators 
which  are  given  in  this  book  will  be  found  on  pp.  824r-5.  These  are 
of  a  very  simple  nature,  the  only  gifts  being  of  absolute  fees.  It  is  not 
uncommon  to  find  mutual  wills — usually  by  husband  and  wife — of  a 
much  more  involved  character.  But  it  is  recommended  that  in  these 
cases  there  should  be  separate  wills.  For  this  there  are  many  leaaons 
of  different  kinds. 

The  first  of  these  is  the  consideration  that  if  the  survivor  is  to  have 
power  of  revocation  as  r^ards  his  or  her  own  estate  after  the  death  of 
the  predeceaser,  it  is  obviously  undesirable  that  on  the  latter'a  death 
there  should  be  published  the  survivor's  testamentary  directions  which 
may  afterwards  be  entirely  altered,  and  yet  that  is  what  will  happen  if  a 
mutual  will  be  signed. 

Power  of  Bevooaiion. — Then  many  questions  may  arise  on  this 
head: — 

1.  Does  it  eanst  ? — The  question  is — contract  or  testament  ? 

In  a  mutual  will  which  is  purely  testamentary  a  clause  binding  the  parties 
not  to  alter  would  not  be  effectual  because  a  teetamentisalirayB  revocable.  .  .  • 
On  the  other  band  .  .  .  iDamutualinatrumenttheremaybeaconditionrender- 
ing  it  irrevocable  against  which  neither  party  can  operate  Bucceasfully  without 
the  consent  of  the  other,  and  the  questioD  here  is  whether  this  deed  [will]  is  so 
eoniractual  in  itt  character  as  to  exclude  the  possibility  of  revocation.  .  .  . 
Wherever  we  find  that  the  parties  have  oontraoted  that  they  shall  join  their 
eatatea,  and  destine  them  in  a  certain  way,  and  do  that  for  apecial  benefits 
conferred  each  upon  the  other,  and  declare  that  this  destination  is  not  to  be 
revocable  by  the  one  without  the  consent  of  the  other,  then  it  is  irrevocable.* 

Special  questions  arise  as  to  express  powers  of  revocation  (1)  under 

1  AUaander  v.  Jdhn^one,  1890, 1  F.  S3»  ;  >  Par  Lord  Tnyner  in  RtAtrtton't  Tn.  t. 

Bmiirim  v.  B.'*  Tri.,  1900,  2  F.  1295.  Saird's  Tn.,  1900,  2  F.  1097. 

<  Sm  obssrvatioDaiii  Firytaimr.  PtUerttM, 
1600,  2  F.  (H.  L.)37. 
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mutual  vrills  which  make  the  survivor  fiar  subject  to  an  ultimate 
destination  on  his  death,  when  the  question  ia  whether,  e.g.,  a  power  to 
revoke  "durii^  joint  lives"  is  limited  to  the  primary  disposition  to  the 
survivor  and  does  not  fetter  the  latter's  power  of  revocation  of  the 
ultimate  disposition,  or  whether  on  the  other  hand  that  ultimate  disposi- 
tion is  irrevocable,  the  presumption  being  for  freedom ;  and  (2)  under 
mutual  wills  of  husband  and  wife,  when  the  doctrine  of  donatio  iaUtr 
virum  et  uxm-em  tends  to  make  revocable  what  m^ht  otherwise  have  been 
irrevocable.    As  to  both  of  these  cases  see  Lord  Kyllachy  in  Noble} 

2.  Construction  of  Sevocation  Clause. — Suppose  A.  and  B.  make  a 
mutual  will  giving  say  the  survivor  the  li/eretU  of  the  predeceaaer's 
estate,  and  then  going  on  to  make  ultimate  dispositions,  but  giving  the 
survivor  power  to  "revoke"  or  to  "alter  or  revoke"  as  regards  both 
estates,  what  is  the  effect  ?  Would  power  simply  to  "  revoke  "  authorise 
the  survivor  to  do  auythii^  but  literally  to  revoke,  with  the  result  of 
enhancing  residue  if  the  revoked  provision  was  not  residuary,  or  of 
creating  intestacy  if  it  was,  or  if  the  revocation  was  total  ?  And  would 
power  to  "  alter  or  revoke  "  have  a  difTerent  meaning,  and  if  so,  would  it 
be  confined  to  altering  the  shares  and  proportions  in  which  the 
predeceaser's  estate  should  go  amongst  the  beneficiaries  named  by 
himself  or  some  of  them,  or  would  it  enable  the  survivor  to  introduce 
new  beneficiaries  of  the  predeceaser's  estate  ?  It  is  obvious  that  these 
questions  may  arise  upon  any  power  to  revoke  if  given  to  another 
person  than  the  testator  (as  is  sometimes  done)  though  the  will  should 
not  be  a  mutual  will,  but  it  is  under  mutual  wills  that  the  case  is  most 
apt  to  occur.  If  the  wider  power  be  what  is  intended,  it  ought  to  be 
expressed  as  powers  of  alteration,  revocation,  and  testing. 

3.  Effect  of  Revocation. — If  A.  and  B.  make  a  mutual  will  giving  the 
survivor  a  liferent  of  the  predeceaser's  estate,  and  disposing  of  both 
estates  jointly  on  the  death  of  the  survivor  by  gifts  of  legacies  and 
residue,  and  if,  say,  the  survivor  revokes  so  far  as  regards  his  estate,  the 
loss  of  this  estate  falb  not  entirely  on  the  residuary  legatee ;  all  general 
l^atees  must  contribute  to  the  loss.  Strictly,  the  result  ought  to  be 
the  same  as  if  each  testator  had  bequeathed  separate  legacies  in  propor- 
tion to  their  respective  estates,  but  this  would  be  almost  impossible  to 
apply,  and  the  actual  rule  appears  to  be  that,  if  one  of  two  joint  testators 
revokes,  each  ordinary  legacy  is  held  as  written  down  to  one  half  of  itv 
nominal  amount.^ 

4.  Vesting. — If  under  a  mutual  will  of  A.  and  B.,  a  l^acy  of  £200  be 
left  to  0.  payable  on  the  death  of  the  survivor  of  A  and  B.,  and  assum- 
ing there  is  nothing  which  in  a  unilateral  will  would  suspend  vesting, 
does  the  full  £200  vest  on  the  death  of  the  first  deceaser,  or  does  £100 
vest  on  each   death  ?     And  does  it  make  any  difference  whether  the 

I  Jfoble  T.  If.,  1902,  10  S.  L.  T.  No.  328.   .     ISttl,  24  D.  1S3.     But  am  Lord  Curnahill 
*  So  held  in   WiUont's  Tn,  v.  Stirling,      at  p.  183. 
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Burvivor  has  power  of  revocation  as  r^ards  his  own  estate?  There  is 
an  old  case  in  which  it  was  held  that  the  whole  vested  on  the  first 
death.^  But  even  if  the  survivor  cannot  revoke,  may  there  not  be  a 
qnestioD  whether  the  legacy,  so  far  as  given  by  the  survivor,  ia  not  subject 
to  the  usual  condition,  viz.,  that  the  legatee  shall  survive  the  testator  ? 
Even  on  the  asBumption  that  provisions  in  a  mutual  will  have  a  con- 
tractual element,  it  would  seem  that  that  cannot  be  stronger  than  a 
contract  by  A.  to  leave  all  his  estate  to  B.  That  ia  binding,  bat  to 
enable  B.  to  enforce  it  he  must  survive  A. 

Enough  has  been  said  to  shew  some  of  the  difficulties  and  dangers 
attending  mutual  wills  and  to  direct  attention  to  points  which  may  be 
specially  provided  for  if  that  form  of  will  should  after  all  be  adopted. 

Oodidls. — The  chief  points  are : — 

1.  Trusteeship. — New  trustees  appointed  by  codicil  require  no  convey- 
ance in  their  favour,  even  though  all  the  trustees  appointed  in  the  will 
should  then  be  dead,  or  though  their  appointment  is  revoked  by  the 
codicil.^  They  do  not  even  require  to  be  expressly  appointed  as 
executors.*  It  is  not  however  clear  that  they  would  be  tutors  and 
curators  thoi^h  the  will  contained  an  appointment  of  the  trustees 
therein  named  to  those  offices  also;  and  therefore,  if  intended,  these 
appointments  also  should  be  expressly  conferred.  It  is  thought  that 
trustees  appointed  in  general  terms  by  codicil  enjoy  all  discretionary  as 
well  of  course  as  ordinary  administrative  powers  conferred  in  the  will 
"  Powers  "  is  expressly  used  in  the  section  of  the  1868  Act  referred  to, 
but  it  is  not  to  be  forgotten  that  that  section,  as  its  opening  words  state, 
is  a  mere  interpretation  clause  for  the  particular  Act,  and  the  enactment 
specially  referred  to  is  limited  by  the  words  "  for  the  purposes  of  this  Act." 
On  the  whole  therefore  it  is  recommended  that  the  appointment  should 
run  as  on  p.  846. 

2.  Cumulaiive  or  Siibstitutional. — Where  legacies  are  given  by  codicils 
to  persons  already  favoured  by  the  will  or  by  previous  codicil  or  both,  the 
question  is  apt  to  arise  whether  the  new  is  in  addition  to,  or  in  snbstitn- 
tion  for,  the  old.  These  questions  are  clearly  due  to  failure  to  take  tlie 
simple  and  obvious  precaution  of  saying  in  so  many  words  which  it  is 
to  be ;  and  that  ought  always  to  be  done.  The  presumption  is  that 
both  are  payable. 

3.  GondUions  of  Gift. — Akin  to  the  last  point  is  the  question 
whether  benefits  given  by  codicil  are  to  be  on  the  same  conditions  as 
benefits  given  by  the  will  to  the  same  l^atee  or  even  it  may  be  to  other 
l^iatees.  For  instance,  is  the  new  legacy  identical  with  the  old  as  regards 
(1)  time  of  payment,  of  which  the  most  important  instance  ia  whether 
the  new  legacy  is  to  be  subject  to  a  liferent  to  some  one  else  if  the 

'  NiehoUon  7.  Btm$ay,  ISOS,  Hot.  Ap.  1. 
LegKjr,  No.  2,  quoted  in  WUtoru,  mipra,  at 
p.  182. 
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legacy  given  by  the  will  is  eo  pOBtponed ;  (2)  its  alimentary  character, 
which  is  most  apt  to  arise  in  the  case  of  a  further  annuity  given  by 
codicil ;  and  (3)  freedom  from  Government  duty. 

4.  ConsequeniicU  Alierations  are  very  apt  to  be  overlooked.  For 
instance  if  by  the  will  a  provision  is  directed  to  be  held  for  A.  in  liferent, 
and  on  A.'8  death  to  be  paid  to  B.,  and  if  by  codicil  A.'s  liferent  is 
revoked,  does  B.  take  an  immediate  fee,  as  regards  both  vesting  and  en- 
joyment, on  the  testator's  death  though  A.  survive  f 

Formalities  of  Execution. — If  the  testator  holds  property  out 
of  Scotland,  it  may  be  necessary  to  attend  to  formalities  of  execution 
required  by  the  laws  of  the  foreign  countries  in  which  the  property 
is  situated.  This  will  specially  he  so  in  the  case  of  real  property. 
In  England  and  Ireland  the  law  as  to  execution  of  wills  approaches 
more  nearly  to  our  general  law  of  authentication  of  deeds :  there  must 
be  two  witnesses;  the  testator's  signature  must  be  made  or  acknow- 
ledged in  the  presence  of  the  witnesses  simultaneously ;  the  witnesses 
must  sign  in  presence  of  the  testator  and  ought  to  do  so  in  presence  of 
each  other ;  and  there  ought  to  be  a  docquet  in  the  form  on  p.  847. 
In  many  cases  where  there  are  foreign  asseta  it  miy  be  found  con- 
venient to  have  separate  subsidiary  testamentary  instruments  appointing 
trustees  and  executors  of  the  assets  in  a  particular  fore^n  country,  with 
directions  to  realise  and  to  remit  the  proceeds  to  the  home  executors. 

As  to  informal  codicils  supported  by  dispensing  clauses  in  formal 
wills,  see  the  recent  case  of  ^aser.^ 


WILL  BEQUEATHING  WHOLE  ESTATE  TO  ONE  PERSON 

I,  A.,  asaigD,  dispone,  and  bequeath  to  B.,  as  his  [or  her]  absolute  beneficial 
property,  the  whole  means  and  estate,  heritable  and  moveable,  real  and  personal, 
of  what  nature  soever  and  wherever  situated,  which  may  belong  to  me  at  the 
time  of  my  death,  including,  without  prejudice  to  the  said  generality,  all  means 
and  estate  held,  or  which  may  be  held,  by  me  under  special  deatinationa,  and  all 
means  and  estate  of  which  I  have  or  may  have  power  of  disposal  or  appointment : 
And  1  appoint  the  said  B.  to  be  my  sole  executor  [or  executrix]  and  universal 
legatory :  And  I  revoke  all  former  testamentary  writings. — In  witness  whereof. 

Teatator'B  Debts  and  Funeral  Expenses. — It  is  quite  unueceesary  to  state  that 
the  gift  is  subject  to  these,  for  it  cannot  be  otherwise,  and  it  is  not  the  will 
which  creates  the  chat^. 

WILL  BEQUEATHING  SPECIAL  HERITAGE  TO  ONE  PERSON 
AND  KESIDUE  TO  ANOTHER 

I,  A.,  being  desirous  of  settling  the  succession  to  my  means  and  estate  in 
the  event  of  my  death ; 

»  Ftoxt  v.  Forbes'  Trt.,  1899,  1  F.  518. 
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In  the  first  place,  I  dispone  to  B.  the  house  1  Queeo  Street,  Edinbu^h, 
and  pertinents  belonging  to  me  [or  the  tenement  and  other  property  in  the 
town  of  Batbgate  and  county  of  Linlithgow  belonging  to  me,  being  the  whole 
subjects  particularly  described  in  the  dispo»tion  granted  by  X.  in  my  fovour, 
dated  ,  and  recorded  in    the  division  of  the  general  register  of 

ss«nes  for  the  county  of  Linlithgow  on  ],  but  always  under  burden 

of  the  heritable  debt  of  ^1000  at  present  affecting  t^e  same,  or  such  part 
thereof,  or  Buch  heritable  debt,  less  or  mora,  as  may  affect  the  said  subjeots  at 
my  death,  with  all  interest  and  other  consequents  thereof ;  and  t^e  said  B. 
shall  be  bound  within  one  year  after  my  death  to  deliver  to  C,  after  designed, 
a  discharge  or  dischargee  by  the  creditors  in  such  debt  or  debte,  disobai^ng  the 
personal  obligation  undertaken  by  me,  and  the  liability  of  my  estate  otber  tJian 
the  said  subjeots,  and  of  the  said  C,  for  the  said  debt  or  debts  and  consequents, 
and  that  all  at  the  expense  of  the  said  B. : 

Residue 
And  in  the  second  place,  I  assign,  dispone,  and  bequeath  to  C,  as  bis  [or 
her]  absolute  beneficial  property,  the  whole  means  and  estate,  heritable  and 
moveable,  real  and  personal,  of  what  nature  soever  and  wherever  situated, 
which  may  belong  to  me  at  the  time  of  my  death,  including,  without  prejudice  to 
tbe  said  generality,  my  landed  estate  of  Y.,  in  tbe  county  of  Z.,  and  all  oihet 
means  and  estate  held,  or  which  may  be  beld,  by  me  under  special  destinations, 
and  tbe  funds  of  which,  under  the  will  of  my  uncle  the  late  D.,  I  have  power  of 
appointment,  and  all  other  means  and  estate  of  which  I  have  or  may  have  power 
of  disposal  or  appointment,  but  excepting  the  said  subjects  hereinbefore  disponed 
to  the  said  B.,  unless  in  the  event  of  such  disposition  in  his  favour  fiuling  to 
take  effect,  in  which  case  tbe  said  subjects  shall  fall  within  the  foregoing  general 
disposition  in  favour  of  the  said  C. :  And  I  appoint  the  said  C.  to  be  my  sole 
executor  :  And  I  revoke  all  former  testamentary  writings. — In  witnees  whereof. 

WILL  BEQUEATHING  WIFE'S  WHOLE  ESTATE  TO  HER 
HUSBAND,  AND  EXERCISING  A  POWER  OF  GIVING  HIM 
A  LIFERENT  OF  CERTAIN  OTHER  FUNDS 

I,  A.,  wife  of  B.,  for  the  affection  which  I  have  for  my  husband : 

GsKKRAL  Disposition 
In  the  first  place,  I  assign,  dispone,  and  bequeath  to  bim  the  whole  means 
and  estate,  heritable  and  moveable,  real  and  personal,  of  what  nature  soever 
and  wherever  situated,  which  may  belong  to  me  at  the  time  of  my  death, 
including,  without  prejudice  to  the  stud  generality,  all  means  and  estate  held, 
or  which  may  be  held,  by  me  under  special  destinations,  and  all  means  and 
estate  of  which  I  have  or  may  have  power  of  disposal  or  appointment : 

Grant  op  Lipbbxnt  dhdeb  a  Power 
ATid  in  the  seamd  place,  Wfhete&a  under  the  trust  disposition  and  settlement 
of  my  uncle  the  late  C„  dated  ,  and  restored  ki  the  Books  of  Council 
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and  Session  on  ,  or  of  whatever  datee  the  same  may  be,  I  enjoy  the 

liferent  of  a  share  of  his  eetate,  and  further,  I  have  power  to  give  to  any 
husband  who  may  survive  me  a  liferent  right  for  the  remainder  of  hie  life  in 
such  share  of  the  estate  of  the  said  C,  therefore  I  give  and  create  such  liferent 
right  in  favour  of  the  said  B.,  in  the  event  of  his  surviving  me,  for  the 
remainder  of  his  life  after  my  death ;  and  I  direct  the  testamentary  trustees  of 
the  said  C,  or  the  other  administrators  of  hie  estate,  to  pay  such  liferent  and 
the  full  income  and  profits  thereof  to  the  said  B.  accordingly  :  Declaring  that 
the  said  liferent  shall  be  strictly  alimentary,  and  not  subject  to  the  debts  or 
deeds,  nor  liable  to  the  diligence  of  the  creditors  of  the  said  B. :  And  I  appoint 
the  said  B.  to  be  my  sole  executor  and  universal  legatory ;  And  I  revoke  all 
former  testamentary  writings. — In  witness  whereof. 


WILL  (1)  BEQUEATHING  PECUNIARY  AND  OTHER  LEGACIES, 

(2)  APPOINTING    SPECIAL    DESTINATION  TO   STAND,   AND 

(3)  GIVING  RESIDUE  TO  A  CHARITY 

I,  A.,  being  desirous  of  settling  the  succession  to  my  means  and  estate 
after  my  death,  do  hereby, 

Pbcuniart  Lboacibs 
In  the  first  place,  bequeath  the  following  pecuniary  legacies,  to  vest  at  my 
death,  and  to  be  paid  at  the  first  term  of  Whitsunday  or  Martinmas  occurring 
three  months  after  my  death,  and  to  bear  interest  at  the  rate  of  five  par 
centum  per  annum  from  such  term  till  paid,  and  all  to  be  payable  free  of 
legacy  and  other  Government  duty,  and  free  also  of  the  expense  of  settling  such 
duties,  namely,  (first)  to  fi.,  the  sum  of  £1000 ;  (second)  to  each  of  C.  and  D. 
the  sum  of  £500 ;  and  (third)  to  each  of  E.,  R,  and  G.,  the  sum  of  £100 : 

Lboacy  of  FtJRNiTCRB,  Jbwbllert,  etc. 
In  the  secottd  place,  I  bequeath  to  H.  the  whole  furniture,  pictures,  plate, 
books,  china,  and  all  other  articles  of  household  plenishing  or  ornament,  and 
all  provisions,  wines,  and  liquors  belonging  to  me  which  may  be  in  my  house  in 
Edinburgh  at  the  time  of  my  death,  and  all  watches,  chains,  and  articles  of 
jewellery  which  may  then  belong  to  me,  and  that  all  free  of  legacy  and  other 
Government  duty,  and  expense  of  settling  the  same : 

Confirmation  of  Sfboial  Destination  of  Landbd  Estatb,  with 
Lboact  of  ErFBcra  thbreon 
In  the  third  place,  Whereas  I  hold  the  estate  of  X.,  in  the  county  of  Y., 
under  a  destination  by  virtue  of  which  the  same  will  pass  to  K.  if  he  should 
survive  me,  I  declare  that  nothing  hereinbefore  or  hereinafter  contained  shall 
prejudice  such  destination  in  the  event  of  the  said  E.  surviving  me,  in  which 
event  he  shall  take  the  said  estate  of  X.  preferably  to  all  other  beneficiaries  in 
my  estate,  and  in  that  event  I  hereby  confirm  the  said  destination,  and  of  new 
destine  and  dispone  the  said  estate  to  the  said  K, :  And  in  the  same  event  I 
bequeath  to  him  the  whole  furniture,  pictures,  plate,  books,  ohina,  and  all 
other   articles   of    household  plenishing  or  ornament,   and  all  provisions, 
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vinee,  and  liquors  belonging  to  me  which  may  be  in  or  about  the  miuiHOn- 
faouBe  at  the  time  of  my  death,  and  all  articles  of  furniture  and  all  other  artjclea 
and  effects  in  any  of  the  other  houses  or  buildings  on  the  estate,  and  all  live 
stock,  grain,  produce,  and  all  other  moveable  property  on  the  estate  belonging  to 
me,  and  all  my  carriages  and  horses  and  harness,  whether  on  the  estate  or  not : 
Declaring  that  the  said  K.  shall  take  the  said  estate  and  other  property  as  afor»- 
said  free  from  estate,  succession,  l^acy,  and  other  Government  duty,  and  expense 
of  settling  the  same :  But  in  the  event  of  the  said  K.  predecessing  me,  my  will 
and  intention  is,  and  I  hereby  provide,  that  the  eijstiog  destination  of  the  said 
estate  shall  not  take  effect,  but  that  the  said  estate  shall  fall  into  residue : 

Lboact  of  Wbabino  Appabbl 
In  the  fourth  place,  I  bequeath  all  my  wearing  apparel  to  my  maid   L.  if 
she  ifi  in  my  service  at  the  time  of  my  death,  and  free  from  legacy  and  other 
Government  duty,  and  expense  of  settling  same : 

Kksidue 
Arui  in  the  latt  place,  I  assign,  dispone,  and  bequeath  to  the  [^ecify  diarity 
very  exactly},  the  whole  residue  of  my  means  and  estate,  heritable  and  moveable, 
real  and  personal,  of  what  nature  soever  and  wherever  situated,  which  may 
belong  to  me  at  the  time  of  my  death,  including  without  prejudice  to  the  said 
generality,  all  means  and  estate  held,  or  which  may  be  held,  by  me  under 
special  destinations  (but  subject  as  aforesaid  in  the  case  of  my  estate  of  X.), 
and  all  means  and  estate  of  which  I  have,  or  may  have,  power  of  disposal  or 
appointment :  And  1  appoint  the  treasurer  of  the  said  [charity]  for  the  time 
being  to  be  my  sole  executor  :  And  I  revoke  all  former  testamentary  writings. 
— In  witness  whereof. 

In  the  ordinary  case  it  would  be  praotJcally  expedient,  if  not  necessary,  to 
have  a  trust  disposition  with  trustees  distinct  from  the  residuary  legatee,  to 
carry  out  a  testamentary  scheme  such  as  the  above.  But  when  the  reddnory 
legatee  is  an  Institution  of  standing,  a  trust  may,  if  desired,  be  dispensed  with. 

MUTUAL  WILL  BY  HUSBAND  AND  WIFE 

We,  A,  B.  and  Mrs.  C.  D.  or  B.,  spouses,  for  the  love  and  affection  we  bear 
to  each  other,  do  hereby  assign,  dispone,  and  bequeath  to  ^e  survivor  of  us  in 
absolute  bene6cial  property,  and  the  heirs  and  assignees  whomsoever  of  the 
survivor,  the  whole  means  and  estate,  heritable  and  moveable,  real  and 
personal,  of  what  nature  soever  or  wherever  situated,  that  shall  belong  to  the 
first  deceaser  of  us  at  the  time  of  his  or  her  death,  including  all  means  and 
estate  held,  or  which  may  be  held,  by  such  first  deceaser  under  special  destina- 
tions, and  all  means  and  estate  of  which  such  tirat  deceaser  may  at  the  t»me  of  his 
or  her  death  have  the  power  of  dispc«al  or  appointment ;  And  we  appoint  the  sur- 
vivor to  be  the  executor  or  executrix  and  universal  legatory  of  the  first  deceaser : 
Reserving  to  each  of  us,  without  the  consent  of  the  other,  full  power  to  alter 
or  revoke  these  presents  in  whole  or  in  part  at  pleasure  so  far  as  regards  the 
estate  hereby  conveyed  by  each  of  us  respectively. — In  witness  whereof. 
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The  effect  of  this  clause  will  be  to  enable  either  of  the  spouses  to  revoke ; 
so  that,  if  he  or  she  had  been  the  predeceaser,  the  other  would  not  have  taken 
the  predeceaser's  estate  ;  and  yet,  in  the  contrary  event  of  the  revoking  spouse 
surviving,  he  or  she  may  succeed  to  the  predeceaaer's  estate.  If  deeired,  the 
clause  m&j  be  framed  so  that  revocation  by  either  shall  involve  revocation  by 
the  other,  thus  : — 

Reserving  to  each  of  us  power  to  revoke  without  the  consent  of  the  Other ;  but 
in  the  event  of  such  power  being  eierciaed,  the  party  revoking  shall  take  no 
benefit  under  these  presents,  which  shall  thereupon  absolutely  fall  as  regards 
the  estates  of  both  of  us. 

But  this  does  not  meet  the  case  of  partial  revocation.  And  how  is  the  fact 
of  revocation  necessarily  to  be  known  ?  On  the  whole,  unless  the  will  run  in 
the  complete  form  above  printed,  it  is  recommended  that  there  be  two 
separate  wills. 

JOINT  WILL  BY  THREE  SISTERS 

We,  A.  B.,  C.  R,  and  D.  B.,  sisteis,  for  the  love  and  affection  which  we  have 
for  eaoh  other,  do  hereby  assign,  dispone,  and  bequeath  to  the  survivors  and 
last  survivor  of  us  in  absolute  beneficial  property,  and  their  and  her  heirs  and 
assignees  whomsoever,  the  whole  means  and  estate,  heritable  and  moveable,  real 
and  personal,  of  what  nature  soever  or  wherever  situated,  that  shall  belong  to 
the  first  and  second  deceasera  of  us  at  the  time  of  their  deaths  respectively, 
including  all  means  and  estate  held,  or  which  may  be  held,  by  such  first  and 
second  deceasera  under  special  destinations,  and  all  means  and  estate  of  which 
such  first  and  second  deceasers  may  at  the  time  of  their  deaths  respectively 
have  the  power  of  disposal  or  appointment :  And  we  appoint  the  survivors  of  us 
to  be  the  eiecutrioes  and  eiecutrix  and  universal  legatories  of  the  first  deceaser, 
and  the  last  survivor  of  us  to  be  the  sole  executrix  and  universal  legatory  of 
the  second  deoeaser :  Reserving  always  to  each  of  us  and  the  survivors,  with- 
out tbe  consent  of  the  others  or  other,  full  power  to  alter  or  revoke  these 
presents  in  whole  or  in  part  at  pleasure  so  far  as  regards  the  revoker's  estate 
including  tbe  estate  to  which  she  may  then  have  succeeded,  or  may  thereafter 
succeed,  under  these  presents. — Id  witness  whereof. 

TRUST  DISPOSITION  AND  SETTLEMENT  WHERE  IT  IS  NOT 
INTENDED  THAT  THERE  SHOULD  BE  A  CONTINUING 
TRUST 

I,  A.,  being  desirous  of  settling  the  succession  to  my  means  and  estate 
after  my  death,  do  hereby  assign,  dispone,  and  bequeath  to  and  any 

other  person  or  persons  whom  I  may  hereafter  appoint,  or  who  may  be  assumed 
into  the  trust  hereby  created,  and  to  the  acceptors  or  acceptor,  survivors  and 
survivor  of  them,  and  to  the  heir-at-law,  being  major,  of  tbe  last  survivor,  as 
trustees  and  trustee  for  the  purposes  after  mentioned  (Declaring  that  power 
of  assumption  is  hereby  conferred  on  assumed  as  well  as  on  the  original 
trustees,  that  the  majority  of  those  accepting  and  surviving  trustees  who  may 
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be  resident  in  Great  Britain  from  time  to  time,  and  if  at  any  time  tbwe  be 
only  one  trustee  residoDt  in  Great  Britain  then  snob  trustee  alone,  eball  be  a 
quorum,  and  that  the  trustees  or  tnistee  acting  for  the  time  are  berdnafts 
referred  to  as  "my  tmstees"),  and  to  the  asBignees  of  my  trustees,  tbe  whole 
means  and  estate,  heritable  and  moveable,  real  and  peFSonal,  of  what  kind  so- 
ever and  wherever  situated,  which  shall  belong  to  me  at  the  time  of  my  death, 
including  all  means  and  estate  held  by  me  at  my  death  under  special  destina- 
tions, and  all  means  and  estate  of  which  I  may  at  ray  death  have  tbe  power 
of  disposal  or  appointment,  together  with  tbe  writings  and  securities,  and  the 
income,  produce,  and  proceeds  thereof :  And  I  appoint  my  trustees  to  be  my 
executors :  But  these  presents  are  granted  in  trust  only  for  the  purposes 
following,  namely : — 

Dbbts,  FtJNBiuL  Expenses,  and  Trust  Exfbnsss 
In  ihe  first  place.  For  payment  of  my  debts  and  funeral  cipensee,  including 
the  cost  of  erection  of  such  memorial  stone  or  tablet  as  my  trustees  may  think 
snitable,  and  the  expenses  of  executing  this  trust : 

To    I1IFI.BMENT    MARRIAGB-CoNTtUtTT    PROVISIONS 

In  the  second  place,  To  implement  the  provisions  of  mournings,  interim 
aliment,  furniture,  etc.,  in  favour  of  my  wife  [nawie]  contained  in  the  contract 
of  marriage  between  us,  dated  ,  from  the  estate  hereby  conv^ed,  so 

that  the  estate  settled  by  me  under  tbe  said  contract  of  marriage  shall  be 
left  free  in  tbe  hands  of  the  marriage  trustees  to  meet  tbe  other  purposes  of 
the  said  contract  of  marriage,  but  tbe  said  settled  estate  ^all  boar  all  its 
own  (iovemment  duties. 

The  above  assumes  that  under  tbe  marriage  contract  tbe  widow  has  a 
liferent  only.  If  she  has  an  annuity,  then  unless  tbe  income  of  the  settled 
funds  is  sufficient  to  meet  the  annuity,  or  unless  tbe  testamentary  trust  is  also 
to  be  kept  in  force  during  the  widow's  lifetime,  a  clause  like  the  following  wilt 
be  substituted  :— 

In  the  second  place.  In  the  event  of  my  wife  surviving  me,  to  implement  the 
provisions  of  mournings,  interim  aliment,  furniture,  etc^  in  her  favour  contaiued 
io  the  contract  of  marriage  between  us,  dated  ,  from  the  estate  hereby 

conveyed;  and  further,  in  the  same  event,  to  pay  over  to  the  trustees  acting 
under  the  said  contract  of  marriage  such  a  sum  as  in  the  uncontrolled  discre- 
tion of  my  trustees  shall,  when  added  to  tbe  other  estate  ia  the  hands  of  the 
marriage-contract  trustees,  be  sufficient  to  yield  an  income  which,  after  all 
necessary  deductions,  shall  meet  the  annuity  of  £  provided  to  my 

wife  by  the  said  contract  of  marriage ;  and  the  trustees  under  the  sud  o<mtract 
'  of  marriage  shall  hold  such  additional  funds  for  the  purposes,  and  with  the 
powers  and  immunities,  thereby  declared  and  conferred  with  reference  to  the 
funds  thereby  settled  by  me,  but  subject  always  to  tbe  directions  hereinafter 
contained : 

Lboaciss 
In  the  third  place,  For  payment  to  the  following  persons  of  the  following 
legacies  at  the  iirst  term  of  Whitsunday  or  Martinmas  oocurring  three  months 
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after  mj  death,  with  interest  at  the  rate  of  five  per  cent,  per  annum  from  such 
term  till  paid,  and  all  free  of  l^iao;  and  other  Qoveniment  duty,  and  free  also 
of  the  eipeuse  of  settling  such  duties,  all  which  legaoies  shall  Test  at  my 
death,  namely  [lu  on  p.  623]  : 

Landed  Estate  to  Eldest  Son  bdbject  to  Additional  Annoitt  to 
Marriaob  Trdbtkes  for  Bshoof  op  Widow 
In  the  fourth  place,  1  direct  my  trustees  to  diepone  my  estate  of  X.,  in  the 
county  of  Y.,  with  all  the  moveable  property  thereon  ^  belonging  to  me  (but 
subject  always  to  the  real  burden  after  mentioned),  to  my  eldest  son  B.,  with 
right  to  all  rents  and  other  returns  not  actually  received  by  me  in  my  lifetime  ; 
and  on  the  other  hand,  on  condition  of  his  paying  all  oul^ings  not  actually 
paid  in  my  lifetime,  though  such  rents,  returns,  and  outgoings  may  be  due 
for  periods  prior  to  my  death :  Declaring  that  my  said  son  shall  pay  the 
expense  of  making  up  my  trustees'  title  to  the  said  estate  and  of  disponing  the 
same  to  him,  and  shall  also  pay  all  estate,  succession,  and  other  Government 
duties  in  respect  of  the  said  estate  and  other  property  hereby  directed  to  be 
made  over  to  bim :  Declaring  that  the  provision  under  this  purpose  shall  vest 
at  my  death ;  but  that  if  the  said  B.  should  predecease  me,  the  same  shall 
lapse,  and  shall  not  accrue  to  bis  heir  or  issue :  And  further  declaring  that  in 
the  event  of  my  said  wife  surviving  me,  the  said  disposition  shall  be  granted 
under  the  real  burden  of  payment  by  my  said  son  and  his  successors  in  the 
said  lands  of  an  annuity  or  yearly  sum  of  £  to  the  trustees  for  the 

time  acting  under  the  said  contract  of  marriage,  and  that  during  the  lifetime 
of  my  wife  the  said  '  ,  at  two  terms  in  the  year,  Whitsunday  and 

Martinmas,  beginning  at  the  first  of  these  terms  after  my  death  for  the  period 
between  my  death  and  such  term,  and  the  next  term's  payment  at  the  next 
term  of  Whitsunday  or  Martinmas,  and  so  forth  half-yearly,  tennly,  and 
proportionally  thereafter  during  the  lifetime  of  my  said  wife,  with  a  propor- 
tional part  to  the  date  of  her  death  from  the  last  preceding  term,  with  a  fifth 
part  more  of  each  termly  payment  of  liquidate  penalty  in  case  of  failure  in 
punctual  payment,  and  with  interest  at  the  rate  of  five  per  cent,  per  armum  on 
each  termly  payment  from  the  time  the  same  becomes  due  till  paid ;  and  the 
said  disposition  shall  contain  directions  as  to  repeating  or  referring  to  such 
real  burden,  and  irritant  and  resolutive  clauses,  and  such  other  clauses  for  the 
constitution,  maintenance,  and  enforcement  of  such  real  burden  as  my  tnisteea 
in  their  uncontrolled  discretion  may  think  right :  And  which  annuity  shall  be 
held  by  the  trustees  under  the  said  contract  of  marriage  for  the  alimentary 
behoof  of  my  said  wife,  and  may  by  them  be  paid  to  her,  or  applied  for  her 
behoof,  as  they  in  their  uncontrolled  discretion  may  think  proper;  but  in 
either  case  the  same  shall  be  for  ber  alimentary  use  only,  and  shall  not  be 
capable  of  anticipation,  nor  subject  to  her  debts  or  deeds,  nor  liable  to  the 
diligence  of  her  oreditore ;  which  annuity  shall  be  in  addition  to  the  annuity 
of  X  already  provided  to  my  wife  under  the  said  contract  of  marriage, 

and  also  to  any  annuity  to  which  she  may  be  entitled  as  my  widow  from  the 
Widows  Fund  of  the  \name  any  Society  or  otterwiw] :  And  if  my  son  B. 
'  See  follBT,  pp.  823-4. 
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afaould  predeceaee  me,  mj  trustees  shall  make  other  proTision  to  their  aatis&o- 
tion  for  payiDent  kod  secitrity  to  my  widow  of  &q  alimentary  annuity  of  the 
amount,  and  under  the  conditions,  hereinbefore  in  this  purpcee  specified : 

Residob  to  Gbildrkn  Eqoallt — Yesti^q  at  Death — 
Dbddctioks  in  Cbbtain  Cases 
In  the  fifth  place,  Aa  re^rds  the  residue  of  my  estate  after  carrying  out  all 
the  foregoing  purposes,  or  suob  of  them  as  shall  oome  into  operation,  I  direct 
my  trustees  to  pay  and  make  over  the  same  in  eqiul  shsfee,  subject  as  after 
mentioned,  to  such  of  my  whole  children  as  shall  surrive  me,  jointly  with  the 
issue  who  may  survive  me  of  any  of  my  ohildren  who  may  have  predeceased 
me,  the  issue  of  suoh  children  taking  (equally  between  or  among  them  per 
ttirpes,  if  more  than  one)  the  share,  original  and  accresced,  which  his,  her,  or 
their  parent  would  have  taken  if  such  parent  had  survived  me :  But  declaring 
(first)  that  as  my  son  C.  has  already  received  from  me  the  sum  of  £  , 

conform  to  [epeeifi/  any  doeumenf  of  debt"],  the  same,  but  without  interest  before 
the  date  of  my  death,  and  with  interest  thereafter  at  the  rate  of  per 

centttm  per  annum  until  division,  shall  he  brought  into  account  in  ascertaining 
the  amount  of  the  estate  for  division,  and  shall  be  deducted  from  the  share 
falling  to  the  said  G.  or  to  his  issue ;  (second)  that  any  other  sums  which  I 
may  pay  or  advance  to  or  for  any  of  my  children  shall  be  treated  in  like 
manner ;  (third)  that  my  son  D.  or  his  issue,  before  receiving  his  or  their 
shares,  shall  deliver  to  the  trustees  a  discharge  by  the  Z.  Bank  of  the^ 
cautionary  obligatioQ  undertaken  by  me  to  the  bank  for  his  firm  ot  iL  &  Ca, 
and  that  at  his  or  their  expense,  or  if  my  trustees  themselves  pay  up  the  debt 
to  the  bank,  then  the  Cult  sum  which  they  pay  to  the  bank  shall,  with  interest 
at  the  last  mentioned  rate  from  the  date  of  settlement  to  the  date  of  division, 
be  treated  as  part  payment  of  the  share  falling  to  the  said  D.  or  to  his  issue ; 
and  (fourth)  that  the  sum  of  £  payable  to  the  trustees  of  the  marriage 

contract  between  my  daughter  E.  and  her  husband  F.,  in  terms  of  the  obliga- 
tion thereby  undertaken  by  me,  shall,  with  interest  as  last  expressed,  be 
treated  aa  part  payment  of  the  share  falling  to  the  said  £.  or  to  her  issae : 
And  further  declaring  that  all  sums  payable  under  this  purpose  shall  vest 
at  my  death : 

Afpobtionment  of  Masriaob-Contraot  Fvhm 
And  in  tJie  lad  place,  With  reference  to  the  power  of  apportionment  reserved 
to  me  in  my  own  marriage  contract  as  regards  the  capital  of  the  estate  thereby 
settled  by  me,  and  the  addition  thereto  hereinbefore,  in  the  event  of  my  wife 
surviving  me,  directed  to  be  made,  I  direct  the  trustees  under  my  said  contract 
of  marriage  to  pay  and  make  over  the  whole  funds  and  estate  in  their  hands 
on  the  death  of  the  survivor  of  my  said  wife  and  myself,  in  equal  shares,  to 
suoh  of  my  whole  children  as  shall  be  in  life  at  the  death  of  the  survivor  of 
my  said  wife  and  myself,  jointly  with  the  issue  who  may  then  be  in  life  of 
such  of  my  children  as  may  have  predeceased,  the  issue  of  such  children  taking 
(equally  between  or  among  them  per  ttirpea,  if  more  than  one)  the  share^ 
original  and  accresced,  which  his,  her,  or  their  parent  would  have  taken  if 
such  parent  had  survived  :  But  declaring  that  if  it  should  have  happened  that 
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the  equalisationB  in  the  immediately  preceding  purpoee  directed  to  be  carried 
out  shall  not  have  been  fully  given  effect  to  out  of  the  funds  divided  under 
that  purpose,  then  the  unsatisfied  balances  required  for  full  equalisation  as 
aforesaid,  with  additional  interest  at  the  said  rate  of  per  eaitumper  annum 

to  the  date  of  division  under  this  purpose,  shall  be  satisfied  and  given  effect  to 
on  the  final  division  under  this  purpose,  and  that  whether  the  shares  shall 
fall  to  my  children  or  to  their  issue : 

Exclusion  of  Lboal  Riohts 
Declaring  that  the  provisions  hereby  made  in  favour  of  my  wife  and  children 
shall  be  accepted  by  them  as  in  lieu  and  full  satisfaction  of  their  claims  to 
terce,  ;'im  rdtda,  legitim,  and  of  every  other  right  which  they  could  claim  or 
demand  through  my  death,  and  that  in  the  event  of  any  of  them  claiming 
his  or  her  legal  r^hts,  or  any  of  them,  in  my  estate  [or  in  tfie  event  of  any 
of  my  children  or  issue  challenging  the  foregoing  apportionment  of  the  funds 
and  estate  under  the  said  contract  of  marriage],  or  challenging  these  presents 
in  any  other  respect,  he  or  she  shall  forfeit,  and  in  the  case  of  my  children 
and  issue  not  only  for  themselves  but  also  for  their  issue,  all  right,  interest, 
and  benefit  under  these  presents,  all  which  forfeited  rights,  interests,  and 
benefits  shall  thereupon  accresce  to  the  other  beneficiaries  or  beneficiary 
accepting  these  presents  and  the  provisions  herein  contained  in  the  same  pro- 
portions and  manner,  for  the  same  interests  of  liferent,  fee,  or  otherwiee,  and 
upon  the  same  conditions,  as  the  other  provisions  in  their  favour  respectively 
herein  contained. 

Exclusion  of  Husbands'  Riobts 
And  declaring  further  that  all  provisions  hereby  made,  direct  or  through  my 
said  marriage  contract,  in  favour  of  or  descending  to  females  shall  be  exclusive 
of  the  jus  mariti,  right  of  administration,  and  any  other  right  and  power  on 
the  part  of  any  husband  to  whom  they  are,  er  may  be,  married : 

Trcbtebs'  Fowxrs 
And  I  provide  and  declare  that  my  trustees  shall,  in  addition  to  the  powers 
and  immunities  conferred,  or  which  may  be  conferred,  on  gratuitous  trustees  by 
statute,  have  the  fullest  powers  of  and  in  regard  to  realisation,  investment, 
administration,  management,  and  division  as  if  they  were  beneficial  owners ; 
and  particularly,  but  without  prejudice  to  the  said  generality,  they  shall  have 
the  following  powers,  all  to  be  exercised  or  not,  and  if  exercised,  then  at  such 
time  and  in  such  manner  as  to  my  trustees  in  their  uncontrolled  discretion 
shall  seem  proper,  namely  : — 

(1)  TO  BBLL  OR  HOU) 

To  sell  and  otherwise  realise  the  trust  estate;  but  declaring  that  my  trustees 
may  retain  the  investments  of  which  my  estate  may  consist  at  the  time  of  my 
death,  including  shares  and  stocks  and  other  assets,  whether  involving  liability 
or  of  a  speculative  nature,  or  both,  and  that  for  such  time  or  times  as  they  may 
think  fit,  or  indefinitely : 
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(2)  TO  OOMPROHISE,    BTC. 

As  also  to  compromise  ail  matters  and  claims  in  which  the  trust  estate  is 
interested,  or  to  settle  the  same  by  arbitrattoa  or  advice  of  counsel :  As  also  to 
accept  part  for  the  whole,  and  to  give  time  >  to  debtore,  purchaaers,  and  others, 
with  or  withaut  security : 

(3)   IHVESTMKNTa  * 

And  also,  in  regard  to  any  funds  which  they  in  their  uncontrolled  discretion 
may  think  fit  not  immediately  to  divide,  to  lend  or  invest  the  same  in  any  way 
they  may  think  fit,  including  loans  on  personal  credit  or  obligation  without 
security,  or  to  retain  the  same  in  bank : 

(4)   TO  ORAKT   DEEDS,    WITH   WABRANDIOE 

As  also  to  grant  all  deeds  which  they  may  think  necessary  or  desirable 
binding  the  trust  estate  and  the  beneficiaries  in  absolute  warrandioe : 

(6)   KODBS  OP  aBTTI.EI(Etn   WITH  BEHEFlCIABIEa 

As  also  to  settle  and  pay  out  the  amount  of  the  shares  of  the  various 
beneficiaries  either  by  conveying  a  portion  or  portions  of  the  estate  to  them,  or 
by  paying  their  shares  in  money,  or  partly  in  the  one  way  and  partly  in  Uie 
other,  as  to  my  trustees  in  their  uncontrolled  discretion  may  seem  proper,  and 
Upon  such  valuation  or  estimate  of  the  amount  and  value  of  the  eetste,  or  any 
part  or  parte  thereof,  as  the  trustees  shall  deem  fair,  whether  made  by  them- 
selvee  or  others : 

(6)   TO   KHPLOJ   AOESTS,    ETC. 

As  also  to  appoint  any  one  of  their  own  number,  or  any  other  person,  to  act 
as  fiictor  and  law  agent,  and  to  allow  him,  though  a  trustee,  the  same 
professional  remuneration  to  which  he  would  have  been  entitled  if  he  had  not 
been  a  trustee,  for  which  factors  and  law  agents  they  shall  not  be  liable : 

Ihhdhitibs 
And  my  trustees  shall  be  bound  only  to  act  honourably,  and  they  shall  not 
be  liable  for  omissions  or  errors,  or  to  do  diligence  further  or  otherwise  than  as 
they  think  fit,  nor  etTtguii  in  lalidum,  but  each  for  his  own  actual  personal 
intromis«ons  only,  and  each  shall  be  liable  to  aooount  ouly  for  Uie  funds 
actually  received  by  himself,  and  not  for  any  funds  which  he  may  have 
authorised  a  co-trustee,  &ctor,  or  agent  to  receive ;  and  any  trustee  who  shall 
pay  over  to  a  oo-trustee,  factor,  or  agent,  or  shall  do  or  concur  in  any  act 
enabling  such  co-trustee,  factor,  or  agent  to  receive,  any  moneys  for  the  genenl 
purposes  of  the  trust,  or  for  any  definite  purpose,  shall  not  be  resptmsiblc  for 
any  loss  resulting  from  his  failure  to  see  to  the  due  appUcation  of  the  funds 
intrusted  to  such  co-trustee,  factor,  or  agent ;  and  no  trustee  shall  be  liable 
for  any  loss  or  depreciation  happening  to  the  trust  or  the  beneficiaries  by 
or  through  the  insutficioncy,  deficiency,  or  invalidity  of  any  property,  seourity, 
or  investment,  or  any  title  acquired  by  or  belonging  to  the  trust  estate,  or  in 
or  upon  which  any  funds  of  the  trust  estate  shall  be  invested,  nor  for  the 
*  See  fdller  form,  p.  S35.  *  Full  iuveatmant  olaoN,  pt  S33. 
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insolyency  or  debult  of  debtors,  or  securitiee  given  hy  them,  or  of  purchasers 
or  otherB,  nor  for  any  loee,  depreoiatJon,  or  deficiencj  vhatever  which  shall 
happen  through  his  actings  or  omiBsionB  or  default,  or  in  any  way  whatever, 
unless  Buoh  losa,  depreciation,  or  detioiency  shall  happen  throi^h  bis  own 
actual  wilful  fraud,  and  that  without  limitation  by  reason  of  anything  herein 
contained  or  otherwise:  And  it  ia  hereby  declared  that  persons  transacting 
with  my  trustees  shall  have  no  ooDcem  with  the  purposes  of  this  trust,  nor 
with  the  application  of  any  money  paid  to  my  trustees,  all  persons  being  in 
all  respects  fully  exonered  and  discharged  by  the  receipts,  discharges,  or  other 
deeds  or  writiogs  to  be  granted  by  my  trustees:  And  I  appoint  the  said 
[name  the  iru^ees],  and  the  acceptors  or  acceptor,  survivors  and  survivor  of 
them,  to  be  tutors  and  curators  to  my  children  duhng  pupillarity  and  minority,  ^ 
and  also,  so  far  as  regards  their  interests  under  these  presents,  to  all  other  pupil 
and  minor  beneficiaries :  And  I  revoke  all  former  testamentary  writings. — In 
witoeas  whereof. 


TRUST  DISPOSITION  AND  SETTLEMENT,  WITH  CONTINUING 
TRUST  FOR  LIFERENT  TO  WIDOW  AND  FEE  TO  SURVIV- 
ING CHILDREN 

[As  in  preening  form,  to  end  o/firtt  trmt  purpote.] 

Lboaot  to  Widow 
In  the  second  place,  In  the  event  of  my  wife  B.  survivii^  me,  my  trustees 
shall  pay  to  her,  as  soon  as  possible  after  my  death,  the  sum  of  £  , 

with  interest  at  the  rate  of  five  per  cent,  per  annum  from  the  day  of  my  death 
till  paid : 

Alihbhiabt  Lipbrbht 
In  the  third  place,  In  the  event  of  my  wife  surviving  me,  my  trustees 
shall  allow  her  the  liferent  of  the  residue  of  the  trust  estate  during  her  lifetime 
after  my  death,  but  that  for  her  alimentary  use  only,  and  the  same  shall  not 
be  capable  of  bemg  anticipated,  nor  shall  it  be  subject  to  her  debts  or  deeds, 
nor  liable  to  the  diligence  of  her  creditors ;  and  it  shall  be  in  the  uncontrolled 
discretion  of  my  trustees  to  determine  what  is  capital  and  what  ia  income,  and 
when  assets  should  be  realised  so  aa  to  become  income-producing  subjects,  and 
what  outgoings,  or  what  proportion  thereof,  are  chargeable  against  capital  and 
income  respectively ;  and  their  decisions  shall  be  final  and  binding  on  all 
parties  interested,  and  ahall  not  be  subject  to  challenge  or  review  in  any  way 
or  form ;  [Alternative  form,  p.  836] : 

Capital  to  Childben  ahd  Issm 
And  in  the  last  place.  Subject  always  to  the  exercise  of  the  discretionary  powers 
after  mentioned,  and  so  far  oa  the  same  may  not  h%  exercised,^  I  direct  my 

'  Thsre  may  be  an  appointmant  of  tatora  nnlesa  this  hu  beeo  allarsd  by  the  Trusts. 

and  cnraton  in  the  murUge  contnust.    The  (Scotland)  Act,  1S84,  a.  2. 

■ppoiotmeat  cannot  be  extended  to  aeramed  *  See  ench  words  referred  to  ae  important, 

tTastee9(Jraitwv.Sfr»n4(A,  1874,2  R.  120),  per   Lord    Einourney  in   CiUdtr,   leoi,   S- 


J.  L.  T.  2B8  at  p.  3S2. 
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tnifitees  upon  the  death  of  the  survivor  of  my  wife  and  myself,  to  pay  and 
make  over  the  residue  of  the  trust  estate,  in  equal  shares,  to  such  of  tny 
children  as  may  be  in  life  at  the  death  of  the  survivor  of  my  vife  and  myself, 
jointly  with  the  issue  who  may  then  survive  of  such  of  my  children  as  may 
have  predeceased,  the  issue  of  such  children  taking  (equally  between  or  amoi^ 
them  per  stirpes,  if  more  than  one)  the  share,  original  and  aocresced,  which  fai^ 
her,  or  their  parent  would  have  taken  if  such  parent  had  survived : 

Power  to  Trusties  to  rebtrict  BRNsrioiARiKa  to  ah 
Alike  NT  ART  Lifbrbnt' 
But  declaring  always  that  it  shall  be  in  the  power  of  my  trustees,  if  in 
their  uncontrolled  discretion  they  shall  think  fit,  to  restrict  any  of  my  children 
or  issue  to  an  allmentaty  right  to  the  income  of  the  share  which  would  other- 
wise have  falleu  to  be  paid  to  him  or  her,  such  right  and  income  to  be  incap- 
able of  anticipation,  and  not  subject  to  the  debts  or  deeds  of  auch  beneficiary, 
nor  liable  to  the  diligence  of  his  or  her  creditors,  and  such  restriction  may  be 
for  life  or  for  any  shorter  period,  and  may  extend  to  the  whole  share  or  be 
limited  to  any  part  thereof,  and  may  be  relaxed  from  time  to  time  in  whole  or 
in  part ;  and  further  and  specially,  my  trustees  shall  have  power  to  pay  or  apply 
any  part  of  the  capital  of  such  restricted  share  for  the  alimentary  behoof  of 
Huch  beneficiary,  subject  to  the  other  protective  clauses  above  written ;  and  so 
far  as  the  capital  of  such  share  is  not  paid  to  or  for  behoof  of  such  beneficiary, 
the  same  shall  be  held  for  his  or  her  issue,  if  any,  alive  at  his  or  her  death, 
equally  per  stirpes ;  and  failing  such  issue,  the  same  shall  revert  to  residue 
as  if  such  beneficiary  bad  predeceased  me  without  issue;  and  for  the  purpose 
of  carrying  out  such  restriction  and  destination-over  of  the  capital,  my  trustees 
may  themselves  retMn  the  share,  or  hand  over  the  same  to  other  trustees, 
whom  they  are  hereby  authorised  to  appoint  with  all  or  any  of  the  powers, 
discretions,  and  immunities  hereby  conferred  on  themselves : 

Power  to  settle  the  Shakes  or  Female  Beneficiaries 
OH  TBEiR  Marriages 
And  declaring  further,  with  reference  to  the  shares  falling  to  my  daughters 
or  other  female  beneficiaries  who  may  be  married  before  my  trustees  have 
parted  with  their  shares,  that  the  same  may  be  settled  by  my  trusteee  on  such 
trusts  for  behoof  of  such  beneficiaries  reepectively,  their  children,  issue,  and 
husbands,  or  such  of  them,  and  on  such  terms  and  conditions,  and  in  such  way 
and  manner,  all  as  my  trustees  in  their  uncontrolled  discretion  shall  in  each 
case  think  fit ;  and  for  that  purpose  my  trusteee  may  avail  themselves  of  the 
machinery  of  any  trust  created  under  the  marrii^^  contract  of  such  beneficiary, 
and  the  discharge  of  the  trustees  thereunder  [or  of  such  daughter  or  other 
female  beneficiary  by  herself  alone]  shall  be  a  complete  exoneration  to  my 
trusteee. 

(Insert  exclusion  of  legal  rights  and  husbands'  rights  and  other  clauses  as 
in  preceding  form ;  but  the  following  investment  clause  may  be  substituted,  and 
.some  of  the  following  clauses  may  be  inserted : — ) 

'  Foliar  clMtBes  may  b«  adapted  from  p.  7BE>. 
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As  also  to  lend  out  or  inveet  the  whole  or  any  part  of  the  trust  estate  on 
Buch  terms  and  for  such  period  or  periods,  either  as  temporarj  or  pennaneat 
iBvestmentH  or  indefinitely,  on  heritable,  moTeable,  or  pwHonal  security,  by 
way  of  first,  or  poetpoued,  or  paripfuta  charges,  or  on  personal  credit  or  obliga- 
tion, or  in  the  purchase  of  heritable  or  moveable  property,  including,  without 
prejudice  to  the  said  generatitiea,  (1)  purchases  of  and  loans  on  the  security  of 
the  Government  funds  of  any  of  the  colonies  of  Great  Britain,  or  of  her  Indian 
Empire ;  (2)  obligations  or  acknowledgments  of  debt  bearing  to  be  seoured 
over  rates  or  assessments  expressed  to  be  levied  by  authority  of  any  Act, 
general  or  special,  of  the  Imperial  Parliament,  or  issued  by  public  bodies  or 
trusts,  whether  county,  municipal,  parochial,  or  otherwise ;  (3)  debentures  or 
deposit  receipts  of  companies  (including  banks)  incorporated  by  any  Act,  general 
or  special,  of  the  Imperial  or  other  Legislature,  or  registered  under  the  Com- 
panies Acts  of  the  Imperial  or  other  Legislature,  and  carrying  on  busineaa,  or 
having  an  office  or  agency,  in  Great  Britain  ;  (4)  debenture  stock,  or  preference 
or  guaranteed  stock,  or  preference  shares  of  said  incorporated  or  registered 
companies,  or  in  such  other  way  and  in  such  other  obligations,  securities,  or 
investments  as  my  trustees  in  their  uncontrolled  discretion  shall  think  fit;  and 
from  time  to  time  to  call  up,  sell,  alter,  or  renew  the  obligations,  securities, 
and  investments  as  may  seem  to  them  expedient. 

In   connection   with   the    inTOStment    clause  it  may   be    thought 
proper  to  add  the  following  clauses,  or  either  of  them : — 

iNsnitANCB  OP  Investmbnth 
Declaring  that  it  shall  be  in  the  power  and  option  of  my  trustees,  in  their 
uncontrolled  discretion,  to  insure  any  investment  or  security  to  such  extent,  for 
such  period,'  at  such  premium,  and  generally  on  such  terms  and  otmditions, 
as  they  may  think  fit;  and  in  the  event  of  their  doing  so,  the  premium  or 
premiums  may  be  wholly,  or  to  such  extent  as  they  think  proper,  debit«d  as  a 
charge  against  income ;  but  there  shall  be  no  duty  on  my  trustees  to  efi'ect  any 
such  insurances,  and  no  responsibility  for  not  having  done  so^  or  for  any  failure 
of  any  such  insurance,  if  effected. 

PURCHASB  OF   ReDKBUABLB   INVBBTMBNTS  AT  A   PrEUIUU 

Declaring  that  in  the  event  of  my  trustees  purchasing  or  otherwise  acquiring 
any  investment  or  security  which  is  subject  to  redemption  at  an  amount 
under  the  sum  paid  therefor  by  my  trustees,  they  shall  be  entitled  to  provide 
out  of  income  against  any  loss  of  capital  from  this  cause,  and  that  to  such 
extent  and  in  such  manner,  by  a  sinking  fund  >  or  otherwise,  as  they  may 
think  proper ;  but  whether  any  such  provision  shall  be  made,  and  if  any,  then 
the  extent,  time,  and  manner  of  it,  shall  all  be  in  the  uncontrolled  discretion 
of  my  trustees. 
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Further,  in  many  cases  of  continuiDg   trusts  some  or  all  of  the 
following  clauses  will  bo  useful : — 

(1)  Rbalibatiohs 
Ta  sell  the  trust  eatate,  and  to  diapone  abeolutel;]^  or  in  feu-farm,  or  b; 
way  of  ground-annual  or  othervise,  and  to  grant  long  teases  of,  the  heritable 
eatate  falling  under  the  trust,  and  that  in  suoh  lots  and  for  such  prices,  fen- 
dutiee,  ground-annuala,  tack  duties,  or  otherwise  on  suoh  terms,  all  as  to 
them  may  seem  proper,  and  either  with  or  without  duplications  in  the  case 
of  feua,  ground-annuals,  and  long  leases:  As  also  to  sell  such  feu-duties, 
ground-annuals,  and  others,  and  also  suoh  tack-duties  and  others,  and  the 
reversion  of  the  subjects  from  whioh  the  same  are  payable,  together  or 
separately,  and  that  all  in  suoh  lota,  at  such  prices,  and  otherwise  on  each 
terms  as  they  in  their  uncontrolled  discretion  may  consider  proper :  As  also 
to  excamb  any  part  or  parte  of  the  trust  estate : 

(2)  To  BoBEtow 
As  also  to  borrow  on  the  security  of  the  trust  estate^  or  any  part  or  parts 
thereof,  such  sum  or  sums  as  they  may  from  time  to  time  in  their  uncontrolled 
discretion  think  proper : 

(3)  To  Lbasb 
As  also  to  let  the  trust  estate  for  such  terms,  for  such  rents,  and  on  suoh 
oonditiona,  and  with  or  without  caution,  all  as  to  them  in  their  uncontrolled 
discretion  may  seem  expedient : 

(i)    To  ORINT   DeIDS 

And  for  the  purposes  foresaid  to  grant  and  enter  into  all  such  dispoeiticau, 
feu-charters,  feu-dispositions,  feu-oontraots,  contracts  of  ground-annual,  long 
leases,  contracts  of  exoambion,  bonds  and  dispositions  in  security  and  bonds 
and  assignations  in  security,  both  containing  powers  of  sale,  and  each  other 
deeds  and  writings  as  may  in  their  uncontrolled  discretion  appear  to  them  to 
be  requisite  or  desirable,  with  power  to  bind  the  trust  estate  and  the  bene- 
ficiaries in  absolute  warrandice : 

(6)   To  ARRAMaB  SxCtTBlTIBS 

As  also  from  time  to  time  to  make  such  arrangements  r^arding  the  rates  of 
interest  on  the  securities  afiecting  the  trust  estate,  whether  existing  at  the 
commencement  of  the  trust  or  created  by  them,  and  as  regards  the  duration 
of  the  securities,  and  otherwise  in  regard  thereto,  as  to  them  in  theii  un- 
controlled discretion  shall  seem  expedient : 

(6)  Abatbhbnts  OP  Rbnt  and  Rehcncutions  of  Lhases 
As  also  to  grant  abatements  of  rent,  temporary  or  permanent,  and  to  accept 
renunciations  of  leasee-  if  they  in  their  uncontrolled  discretion  shall  think 
fit: 

{7)  Mruo&ations,  bto.- 
As  also  to  expend  from  time  to  time  such  sum  or  sums  as  Uiey  in  thdr 
uncontrolled   discretion    may  consider   expedient  on    repairs,    ^imisfaing;^ 
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Klterations,  improTements,  or  melioratJona  <m  the  tmst  eetat«,  and  in  making 
additiooB  to  buildinge,  and  ereoting  and  furnishing  new  and  additiooal 
buildings : 

(8)  To  6ITE  Tike  to  PARTNisa 
As  also  to  give  time  to  my  firm  of  X.  £  Co,  and  my  co-partnen,  present  and 
future,  in  the  eettlemeDt  and  payment  of  my  share  and  intereBt  in  the  firm, 
and  all  sums  due  by  the  firm  to  me  on  loan  or  aay  other  account,  and  that 
notwithatauding  and  beyond  the  terms  of  the  oo-partneiy,  loan,  or  other 
contract,  and  with  or  without  interest  or  seourity,  and  notwithBtauding  any 
ohaagee  >  in  the  membeiship  or  constitution  of  the  firm  or  in  its  business,  and 
that  for  such  time,  and  from  time  to  time,  or  indefinitely,  all  as  my  trusteea 
in  their  uncontrolled  discretion  may  think  fit : 

(9)  To  OONTIMDB  Cautionabt  Oblioations 
And  whereas  I  have  undertaken  cautionary  obligations  for  Y.  and  Z.  and 
other  persons,  and  may  undertake  further  obligations  of  a  like  nature, 
and  it  may  not  be  convenient  for  the  principal  debtors  to  have  the  same 
terminated,  and  it  is  my  desire  that  my  trustees  should  have  power  to  allow 
such  obligations  to  remain  undisturbed  and  to  continue  the  same,  I  specially 
empower  them  to  do  so  without  being  bound  to  make  inquiries  as  to  the 
position  of  the  principal  debtors,  or  to  require  security,  and  that  for  such  time 
or  times  respeottvely,  and  from  time  to  time,  or  indefinitely,  and  notwitb- 
standing  the  withdrawal  of  other  cautioners  or  other  changes  (to  which  they 
are  hereby  authorised  to  consent),  all  as  my  trustees  may  in  their  uncontrolled 
discretion  think  fit ;  but  while  it  is  my  will  and  iotention,  and  I  declare,  that 
my  trustees  shall  be  entitled  to  act  upon  these  powers  to  the  fullest  extent 
without  liability,  these  powers  are  not,  on  the  other  hand,  to  give  the 
principal  debtors  any  right  or  claim  to  have  the  obligations  continued  if  and 
when  ray  trustees  in  their  uncontrolled  discretion  shall  think  fit  to  require 
the  same  to  be  brought  to  an  end : 

(10)  To  OABRT   ON   BUBIHESa 

As  also  to  carry  on  any  business  or  buaineases  in  which  I  may  be  engaged  at 
the  time  of  my  death,  and  that  for  such  time  as  my  trustees  may  in  their 
uncontrolled  discretion  think  fit,  or  indefinitely;  and  for  that  purpose  to 
appoint  any  one  or  more  of  themselves,  or  any  of  the  beneficiaries,  as 
managers^  or  otherwise,  and  to  pay  them  suitable  remuneration,  and  to  enter 
into  all  contracts. 

(11)  To  APPHOFBUTE  INTBSTHENTS 

As  also  to  set  apart  and  appropriate  specific  investments  or  assets  of  the  trust 
estate  to  represent  the  whole  or  part  of  the  share  or  shares  of  any  particular 
beneficiary  or  beneficiaries,  or  of  any  share  or  shares  of  the  trust  estate, 
whether  any  beneficiary  have  a  vested  right  thereto  or  not,  and  that  at  Buoh 
valuations  as  my  trustees  shall  determine,  whether  made  by  themselves  or 

'  Th«s«  words  ar«  neceuuy  if  iutonded. 
JSmilh  T.  Fatrict,  1901,  8  F.  (H.  L.)  U. 
'  This  is  not  oovered   bj  >   iwwer  to 
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others,  and  thereafter  the  particular  share  or  shares  shall  hare  the  whole 
benefit  and  the  whole  risk  of  the  appropri&tod  investments  or  assets. 

TRUST  DISPOSITION  (1)  GIVING  LIFERENT  TO  WIDOW,  TER- 
MINATING ON  RE-MARRIAGE,  BUT  IN  SATISFACTION  OF 
MARRIAGE-CONTRACT  ANNUITY,  AND  UNDER  BURDEN 
OF  MAINTAINING,  ETC.,  THE  CHILDREN  IN  FAMILY; 
(2)  FEE  TO  SURVIVING  CHILDREN  OR  ISSUE  ATTAINING 
TWENTY-FIVE  YEARS  OF  AGE 

[A$  on  p.  825,  to  end  of  first  trutt  purpote.] 

LiFKRINT 

In  the  second  place,  In  the  event  of  my  wife  B.  Burrmng  me,  my  truBtOM 
shall  allow  her,  but  only  so  long  as  she  remaina  unmarried,  the  liferent  [po  on 
at  onp.  831,  and  thaiproeeed\  subject  always  to  this  exception,  that  it  is  my 
will  and  intentioD,  and  I  declare,  that  all  income  not  receivable  before  the 
date  of  my  death  shall  be  reckoned  as  income,  and  shall  be  included  in  this 
provision  irreapective  of  the  period  for  which  the  same  may  be  payable,  but 
without  prejudice  to  my  wife's  right  to  an  apportionment  of  the  income  ouirezit 
at  the  expiry  of  the  liferent :  But  declaring  (first)  that  in  the  event  of  my  wife 
entering  into  a  second  marriage,  this  liferent  shall  cease  as  at  the  data  of  soch 
second  marri^ie ;  (seoood)  that  this  liferent,  while  enjoyed,  shall  be  in  satis- 
faction of,  and  not  io  addition  to,  the  annuity  of  £  undertaken  by  me  b> 
be  paid  to  my  wife  in  our  contract  of  marriage,  dated  ,  but  shall  be 
without  prejudice  to  her  right  to  any  annuity  to  which  she  may  be  entitled  as 
my  widow  from  the  Widows  Fund  of  the  X.  Society ;  and  (third)  that  while 
my  wife  is  in  enjoyment  of  this  liferent  she  shall  be  bound  to  maintain,  clothe, 
and  edticate  such  of  our  children  as  remain  in  family  with  her ; 

Capital  to  ScBvivma  Childrbh  akd  Ibsuk  attaining  25 
And  in  the  last  place,  On  the  death  or  re-marriage  of  my  wife  if  she  ahonld 
survive  me,  or  on  my  death  if  she  should  predecease  me,  my  trustees  shall, 
as  soon  as  conveniently  possible  thereafter,  pay  or  make  over  the  trust  estate 
in  equal  shares  to  such  of  my  children  as  shall  attain  the  age  of  twenty-five 
years  and  be  in  life  at  my  death,  or  at  the  expiry  of  the  said  liferent^  which* 
ever  shall  last  happen  ;  but  if  any  child  shall  fail  to  fulfil  these  conditions,  bat 
shall  leave  issue  who  shall  do  so,  then  such  issue  shall  take  (equally  between 
or  among  them  per  stirpes,  if  more  than  one)  the  share,  ordinal  and  accreeced, 
which  his,  her,  or  their  parent  would  have  taken  if  such  parent  had  attained 
the  said  age  and  had  survived  as  aforesaid,  it  being  hereby  declared  that  no 
right  shall  vest  unless  and  until  the  prospective  beneficiaries  shall  attain  the 
said  age  and  survive  my  death,  or  the  expiry  of  the  said  liferent,  whichever 
Bhall  last  happen : 

Power  to  apply  Inoohe  akd  Past  op  Capital 
But  declaring  that  my  trustees  shall,  after  the  death  or  re-marriage  of  my 
wife,  have  power  to  apply  the  whole  or  part  of  the  income  of  the  shares  of 
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KOj  prospective  benefioiariea,  and  even  part,  not  exceeding  what  mj  trustees 
may  estimate  to  be  one-[half],  of  the  capital  of  such  shares,  for  the  mainten- 
ance, dotting,  education,  outfit,  and  advancement  in  life,  or  otherwise  for  the 
benefit  of  such  proepeotive  beneficiaries  reapeotiyely,  and  that  in  such  way 
and  manner  as  my  trustees  may  in  their  uncontrolled  discretion  think  proper ; 
but  the  prospective  beneficiaries  shall  not  be  entitled  to  compel  my  trustees 
to  make  any  payments  either  from  capital  or  income,  and  if  made,  the  same 
shall  be  purely  alimentary,  and  not  capable  of  anticipation,  nor  subject  to 
the  debts  or  deeds  of  such  prospective  beneficiaries,  nor  liable  to  the  diligence 
of  their  creditors ;  and  if  and  so  far  as  not  so  applied,  the  income  shall  be 
added  to  and  accumulated  with  the  share  from  which  the  same  has  accrued, 
subject  always  to  the  power  of  my  trustees  to  resort  to  it  in  any  future  year 
or  years  for  the  purposes  foresaid ;  and  all  sums  so  applied  shall  be  deducted 
from  the  share  falling  to  the  beneficiary  for  whoee  benefit  they  are  so  applied, 
l»  his  or  her  issue  : 

An  Alteknative  Form 

(1)  Income 

Snt  declaring  that,  after  the  death  or  re-marriage  of  my  wife,  my  trustees 
shall  have  power  to  apply  the  whole  or  part  of  the  income  of  the  trust  estate, 
or  so  much  thereof  as  shall  not  have  vested,  for  the  maintenance,  clothing, 
education,  outfit,  and  advancement  in  life,  or  otherwise  for  the  benefit  of  the 
prospective  beneficiaries,  or  any  one  or  more  of  them  exclusively,  and  that  in 
such  prc^rtiona  and  in  such  way  and  manner  as  my  trustees  may  in  their 
uncontrolled  discretion  think  proper ;  but  none  of  the  prospective  beneficiaries 
shall  be  entitled  to  compel  my  trustees  to  make  any  such  payments,  and  if 
made,  the  same  shall  be  purely  alimentary,  and  not  capable  of  anticipation, 
nor  subject  to  the  debts  or  deeds  of  the  prospective  beneficiaries,  nor  liable  to 
the  diligence  of  their  creditors ;  and  if  and  so  far  as  not  bo  applied,  the  income 
shall  be  added  to  and  accumulated  with  the  general  trust  estate,  without  dis- 
tinction of  shares,  but  subject  always  to  the  right  of  my  trustees  to  resort  to 
it  in  any  future  year  or  years  for  the  purposes  foresaid,  and  such  payments 
from  income  shall  not  be  brought  into  account  against  the  receivers  thereof, 
or  their  issue : 

(2)  Capital 

And  farther,  with  power  to  my  trustees,  after  the  death  or  re-marriage  of  my 
wife,  but  only  in  their  uncontrolled  discretion,  if  they  think  fit,  to  make 
advances  to  any  prospective  beneficiary  out  of  the  capital  of  his  or  her 
prospective  share,  though  the  same  may  not  have  vested,  but  not  in  the  whole 
to  an  extent  exceeding  what  my  trustees  may  estimate  to  be  one-[half  J  of  such 
prospective  share,  and  that  at  such  interest,  or  without  interest,  as  my 
trustees  may  in  each  case  think  fit;  and  such  advances  from  capital,  with  or 
irithout  interest,  shall  be  deducted  from  the  share  falling  to  such  beneficiary, 
(or  his  or  her  issue. 

Insert  remaining  clauses  from  the  preceding  forms  as  may  be  suitable. 
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TRUST  DISPOSITION  AND  SETTLEMENT  (1)  GIVING  WIDOW 
(a)  LIFERENT  OF  HOUSE  AND  FURNITURE,  ETC.,  DUEING 
VIDUITY,  AND  (b)  AN  ANNUITY  BESTRICTABLE  ON-fRE- 
MAERIAGE;  AND  {3)  FEE  TO  SURVIVING  CHILDREN  OE 
ISSUE  ATTAINING  TWENTY-FIVE  YEARS  OF  AGE 

fAa  on  p.  825  to  end  of  first  purpose,] 

LlPCRRNT  OF  HovaB  AND   FtmNITDRB 

In  the  second  place,  I  direct  my  trustees  to  allow  my  wife,  io  the  event  of  her 
Burviving:  me,  ao  long  as  she  reraaina  my  widow,  to  occupy,  free  of  rent,  the 
house  and  pertinents  which  may  be  occupied  by  me  at  the  time  of  my  death 
if  it  be  my  property,  and  in  any  event  the  use  of  all  my  furniture,  pictures, 
plate,  books,  china,  aud  all  other  articles  of  household  plenishing  or  ornament : 
Declaring  (1)  that  such  house  shall  be  put  into  proper  condition  and  repair  in 
all  respects  as  soon  as  possible  after  my  death,  at  the  sight  and  to  the  satisfao- 
tjon  of  an  architect  to  be  named  by  my  trustees,  and  that  all  at  the  expense 
of  my  estate ;  (2)  that  the  said  occupation  and  use  shall  be  purely  altmentaiy, 
and  not  subject  to  the  debte  or  deeds  of  my  wife,  nor  liable  to  the  diligence  of 
her  creditors ;  (3)  that  my  wife  shall  not  be  charged  with  or  liable  for  fen- 
duty,  ground-annual,  interest  of  debt,  any  rates,  taxes,  or  assessments  in 
respect  of  property,  fire  insuranoe  premiums,  repairs,  or  other  outgoing^ 
tenant's  taxes  alone  excepted,  all  other  outgoings  being  paid  by  my  trustew 
\or  otherwise  as  may  be  intended] ;  (4)  that  if  my  wife  should  re-marry,  the 
said  liferent  aud  use  shall  terminate  as  at  the  date  of  such  re-man-iage ;  and 
(6)  that  my  trustees  shall  have  no  responsibility  (though  they  shall  be  entitled) 
to  see  that  the  furniture  and  others  foresaid  are  preserved,  or  are  kept  in 
proper  condition,  and  shall  incur  no  liability  though  the  same  should  be 
missing,  destroyed,  or  damaged :  And  in  the  event  of  the  house  occupied  by 
me  at  my  death  not  being  my  own  property,  my  trustees  shall  apply  such  sum 
ss  they  think  fit,  not  being  less  than  £•  nor  ipore  than  £, 

per  annum,  in  providing  a  residence  for  my  wife  so  long  as  she  remains  my 
widow,  in  the  choice  of  which  they  shall  consult  her  wishes,  and  tbey  may 
enter  into  and  renew  leases  for  any  period  not  exceeding  yean  on  any 

•ingle  occasion,  but  during  the  currency  of  any  lease  or  right  of  tenancy  of 
the  house  occupied  by  me  at  my  death,  that  is  to  say,  so  long  as  my  estate 
remains  liable  for  the  rent,  that  house  shall  be  appropriated  in  satia&ction  of 
this  provision,  and  all  the  above  written  deolarations  shall  apply  to  my 
wife's  occupation  in  the  same  way  as  if  the  bouse  had  been  my  property, 
except  the  first  condition  above  written  as  to  putting  the  house  into  oondilaon 
and  repur,  bat  my  trustees  shall,  in  addition  to  the  said  annual  sum,  execute 
at  the  expense  of  my  estate  all  cleaning  and  repurs  usually  borne  by  tenants : 
And  even  if  the  house  be  my  property  at  my  death  my  trustees  shall  at  the 
request  and  with  the  consent  of  my  wife  be  entitled  to  sell  the  same,  in  which 
event  the  preceding  alternative  provision  shall  thereafter  apply :  [Altematiiia 
/orm,p.8i5]. 
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In  the  third  place,  I  bequeath  to  my  wife  as  her  absolute  property  all  pro- 
visions, wines,  and  liquors  in  mj  house  &t  my  death  : 

Anndttt  to  Wifb 
In  th^  fourth  place,  I  direct  my  trustees  to  pay  to  my  wife,  in  the  event  ol 
her  surviving  me,  so  long  aa  she  remains  my  widow,  an  annuity  or  yearly  sum 
of  £  ,  free  of  all  deductions,  including  income  tax,  which  annuity  shall 

be  paid  at  such  times  as  my  trustees  shall  find  moat  convenient :  but  declaring 
that,  in  the  event  of  my  wife  entering  into  a  second  marriage,  the  said  annuity 
shall  be  restricted  to  £  as  from  the  date  of  such  second  marriage,  and 

the  said  annuity  and  restricted  annuity  shall  be  purely  alimentary,  and  not 
capable  of  anticipation,  uoi  subject  to  the  debts  or  deeds  of  my  wife,  nor  liable 
to  the  diligence  of  her  creditors  :  [Alternative  forms,  p,  846]. 

BuRDBN  OP  Maintaining  Childrbh 
And  declaring  with  reference  to  the  provisions  hereinbefore  made  in  favour 
of  my  wife  under  the  second  and  fourth  purposes  of  this  trust,  that  while  she 
remains  my  widow  she  shall  be  bound  to  nuuntain,  clothe,  and  educate  our 

children  remaining  in  family  with  her : 

Artd  in  the  laat  place,  Subject  to  the  preceding  purposes,  and  after  fulfilling 
or  providing  for  the  same,  my  trustees  shall  pay  or  make  over  the  residue  of 
the  trust  estate  (including  the  said  liferented  property  and  the  sums  retained  to 
meet  the  charges  thereon  and  the  alternative  provision  of  a  resideooe  and  the 
said  annuity  or  restricted  annuity  when  the  said  liferent  and  annuity  and 
restricted  annuity  respectively  have  lapsed)  in  equal  shares  to  such  of  my 
children  as  shall  attain  the  age  of  twenty-five  years  and  be  in  life  at  the  time 
when  the  funds  respectively  become  available  for  division,  that  is  to  say :  (I) 
my  death,  except  aa  regards  the  property  of  which  my  wife  is  to  have  the 
liferent  and  use  as  aforesaid,  and  the  sums  to  be  retained  as  aforesaid  to  meet 
the  charges  on  such  liferented  property  and  the  alternative  provision  of  & 
residence  and  the  said  annuity ;  (2)  the  re-marriage  of  my  wife  as  regards  the 
remainder,  except  what  may  then  be  retained  to  meet  the  restrioted  annuity ; 
and  (3)  her  death  as  regards  such  last  mentioned  sum :  But  if  any  child  should 
fail  to  fulfil  these  conditions  in  whole  or  in  part,  but  shall  leave  issue  who 
shall  do  so,  then  such  issue  shall  take  (equally  between  or  among  them  per 
stirpes,  if  more  than  one)  the  share,  original  and  accresoed,  which  his,  her,  or 
their  parent  would  have  taken  if  such  parent  had  attained  the  sud  age  and 
had  survived  the  respective  periods  foresaid,  k  being  declared  that  no  right 
in  the  respective  portions  of  my  estate  shall  vest  unless  and  until  the 
respective  beneficiaries  shall  attain  the  said  age  and  atirvive  the  respective 
periods  foresaid,  and  further,  that  the  amount  of  the  sums  to  be  retained  far 
the  purposes  before  specified  shall  be  in  the  uncontrolled  discretion  of  my 
trustees: 
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But  declaring  that  my  troBtees  shall  have  power  to  apply  the  whole  or  part 
of  the  income,  so  far  as  aot  required  for  the  purposes  forescud,  of  the  shares  of 
any  prospective  beneficiaries,  and  even  p&rl^  not  exceeding  what  my  trustees 
may  estimate  to  be  one-[half),  of  the  capital  of  such  shares,  so  far  as  not 
required  for  the  purposes  foresaid,  for  the  maintenance  [complete  aeon  p.  837] : 
And  further  declaring  that  these  powers  of  advance  are  not  to  affect  the 
obligation  hereinbefore  imposed  on  my  wife,  while  she  is  and  remains  my  widow, 
to  nuuntain,  clothe,  and  educate  our  children  remaining  in  family  with  her 
Insert  remaining  clauses  as  desired  from  precedtag  forms. 

RESIDUE  IN  EQUAL  SHARES  TO  TWO  LIFEEENTERS.  AND 
THEIR  SURVIVING  ISSUE  ATTAINING  MAJORITY  RE- 
SPECTIVELY IN  FEE,  WITH  CLAUSE  TO   PREVENT  LAPSE 

LiPKREKT 

I  direct  my  trustees  to  hold  the  residue  of  the  trust  estate  for  the  liferent 
use  of  X.  and  Y.  in  equal  shares,  but  for  their  reepeotive  alimentary  use  only, 
not  capable  of  anticipation,  nor  subject  to  their  debts  or  deeds,  nor  liable  to  the 
diligence  of  their  creditors : 

Fee 
I  direct  my  trustees  to  pay  and  make  over  one-half  of  the  residue  of  the 
trust  estate  to  the  child,  children,  or  issue  of  the  said  X.  as  after  mentioned,  and 
the  other  half  to  the  child,  children,  or  issue  of  the  said  Y.  as  after  mentioned, 
but  in  each  case  only  on  the  eipiry  of  their  respective  parent's  liferent  it  the 
same  should  come  into  operation ;  Declaring  that  those  children  only  who 
Burvive  their  parent  or  the  liferentriz  and  attain  the  age  of  twenty-one  yean 
shall  be  entitled  to  participate,  but  if  any  child  shall  fail  to  fulfil  these 
oonditions,  but  shall  leave  issue  who  shall  do  so,  such  issue  shall  take  (equally 
between  or  among  them,  if  more  than  one)  the  share,  original  or  accreeoed, 
which  hi^  her,  or  their  parent  would  have  taken  if  such  parent  had  surrived 
and  had  attained  the  said  age : 

To   FRBVBNT   LaPBB 

And  further,  in  order  to  prevent  intestacy  to  any  extent,  I  provide  and 
declare  that  if  either  of  the  said  intended  lif  erentrices  shall  die  without  leaving 
issue,  or  leaving  issue  who  shall  fail  to  obtain  a  vested  right,  the  residuary 
clauses  herein  contained  shall  be  read  and  construed  as  if  my  trustees  were 
directed,  and  I  hereby  direct  them,  firom  my  death,  or  from  the  death  of  soch 
liferentrix,  or  such  hilure  of  her  issue,  whichever  shall  last  happen,  to  hold  the 
whole  residue  for  behoof  of  the  other  liferentrix  for  her  alimentary  liferent,  and 
with  the  other  restraining  clauses  before  written,  and  for  her  child,  children, 
or  issue  in  fee,  but  always  under  the  conditions  hereinbefore  expressed : 

Vbotiko 
Declaring  with  reference  to  all  shares  of  residue,  that  there  shall  be  no  vest- 
ing  while  the  fund  in  question  is  subject  to  any  liferent,  nor  unless  and  until 
the  intended  beneficiaries  shall  respectively  attain  the  age  of  tweuty-cne  years : 
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But  my  trustees  shall,  provided  there  is  no  BubBistiDg  liferent,  h&ve  power  to 
apply  [as  on  p.  836] : 

Power  to  appropriate  Iuvbstiiehts 
And  my  tnisteee  may,  if  they  think  fit,  set  apart  and  appropriate  aaseta  and 
inveBtmentB  to  represent  eaoh  of  the  said  halves  of  the  residue,  so  that  each 
half  shall  thereafter  have  the  benefit  of  its  own  gains  and  advant^es,  and  bear 
its  own  losses,  without  reference  to  the  other ;  and  a  minute  under  the  hands  of 
my  trustees,  though  not  probative,  shall  be  sufiSoieut  evidence  of  such  appropria- 
tion. 

[Complete  from  preceding  forms.} 

RESroOARY  CLAUSE  GIVING  SON'S  SHAEE  ABSOLUTELY, 
AND  DAUGHTERS*  SHARES  IN  LIFERENT,  AND  THEIR 
ISSUE  IN  FEE,  WITH  POWERS  TO  APPORTION  AND 
(FAILING  ISSUE)  TO  TESTj  WITH  CLAUSES  AGAINST 
LAPSE 

In  the  last  place,  I  direct  my  trustees  to  divide  the  residue  of  the  trust  estate 
into  such  number  of  shares  as  shall  be  equal  to  the  number  of  my  children 
alive  or  represented  by  issue  at  the  time  of  my  death ;  and  with  reference  to 
these  shares  I  direct  my  trustees  as  follows : — 

Son's  Share 
First.  If  my  son  X.  shall  survive  me,  one  of  such  shares  shall  be  paid  to 
Iiim,  or  if  he  shall  have  predeceased  me  leaving  a  child  or  children  who  survive 
m«  and  attain  the  age  of  twenty-one  years,  such  share  shall  be  paid  to  such 
child  or  children  on  their  respectively  attaining  that  age,  but  only  provided, 
further,  that  they  are  respectively  in  life  at  the  respective  periods  of  payment; 
and  if  any  child  or  children  shall  fail  to  fulfil  these  conditions,  but  shall  leave 
issue  who  shall  do  so,  such  issue  shnll  take  (equally  between  or  among  them 
per  stirpes,  if  more  than  one)  the  share,  original  and  accresoed,  which  would 
have  fallen  to  his,  her,  or  their  parent. 

Dadohtbrs'  Shares — (1)  Liferent 
Second.  One  of  such  shares  shall  be  retained  by  my  trustees  for  the  liferent 
use  of  eaoh  of  my  daughters  Y.  and  Z.  who  shall  survive  me,  but  for  their 
respective  liferent  alimentary  use  only,  not  capable  of  anticipation,  nor  subject 
to  their  debts  or  deeds,  nor  liable  to  the  diligence  of  their  creditors. 

Dauohtebs'  Shakes — (2)  Fee 
Third.  The  share  liferented  by  each  of  my  daughters,  or  which  would 
have  been  liferented  by  her  in  terms  hereof  if  she  had  survived,  shall  be  paid 
and  made  over  to  her  child  or  children,  if  any,  who  survive  her  and  me, 
but  only  provided  they  respectively  attain  the  age  of  twenty-one,  and  provided, 
further,  that  they  are  respectively  in  life  at  the  respective  periods  of  payment ; 
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and  in  the  event  of  any  child  or  children  failing  to  fulfil  th«ee  conditions,  but 
leaving  isaue  who  nhall  do  so,  such  issue  shall  oome  in  place  of  his,  her, 
or  their  parent  as  regards  the  share,  original  and  a^scresced,  to  which  such 
parent  was  prospectively  entitled ;  but  with  power  >  to  each  daughter,  in  the 
event  of  her  surviving  me,  to  apportion  the  share  in  which  her  descendants  are 
interested  between  or  among  them,  or  to  some  or  one  of  them  exclusively,  with 
power  to  her  to  restrict  any  beneficiary  wholly  or  partly  to  tm  alimentary  life- 
rent, and  to  carry  over  the  fee,  or  any  part  of  it,  to  the  issue  of  such  beneficiary, 
or  to  any  other  beneficiary  or  beneficiaries,  being  her  descendants,  and  the 
trust  hereby  created  shall  continue  so  as  to  carry  out  such  purposes ;  but  such 
powers  of  apportjonment  shall  be  subject  to  the  directions  as  to  vesting  herein 
contained,  and  the  same,  and  the  powers  of  restriction,  ah&ll  be  exercisable  only 
by  will  revocable  at  pleasure ;  and  failing  such  apportionment,  or  so  Ear  as  no 
such  apportionment  may  apply,  the  division  shall  be  equally  per  stirpee  on  the 
occasion  of  each  division ;  and  in  the  event  of  any  partial  apportionment,  the 
beneficiary  thereby  favoured  shall  take  no  part  of  the  unapportioned  balance 
without  bringing  the  apportioned  part  into  account  and  allowing  for  the  same 
accordingly,  unless  such  partial  apportionment  shall  otherwise  direct. 

DADOHTaBB'  Shakbb — (3)  Failing  Ittue 
Fourth.  In  the  event  of  a  failure  of  descendants  of  either  of  my  daughters 
to  take  the  share  liferented  by  such  daughter,  or  any  part  thereof,  she  shall  have 
power  to  bequeath  the  same,  or  such  part  thereof,  in  such  way  as  she  may  think 
fit,  but  only  by  will  revocable  at  pleasure. 

Pbotisiohs  to  fbbvknt  Lapsb 
Fifth,  la  order  to  prevent  intestacy,  I  provide  and  declare  that  if  there  is 
at  any  time  a  failure  of  trust  purposes  as  regatds  any  part  or  parts  of  the  estate 
under  the  directions  hereinbefore  contwned,  such  part  or  parts  shall  accreaoe  to 
or  for  behoof  of  the  other  beneficiary  or  beneficiaries  equally  per  itirpet 
reckoning  from  ma,  and  the  same  shall  be  held  for  or  paid  to  them,  as  the  case 
may  be,  according  to  the  directions  hereinbefore  contained  with  reference  to 
their  original  interests  and 'shares  of  liferent  or  fee  respectively,  and  with  the 
same  alimentary  and  other  protective  clauses,  and  with  the  like  powers  of 
apportionment,  restriction,  and  testing,  all  in  the  terms  hereinbefore  expressed, 
but  always  under  the  conditions  ss  to  vesting  herein[after]  declared  ;  and  this 
clause  of  accretion  shall  in  like  manner  apply  to  such  accresced  shares  in  the 
event  of  any  failure  of  trust  purposes  regarding  the  same  or  any  part  thereof. 

BESmUARY  CLAUSE  IN  FAVOUR  OF  THREE  BENEFICIABIIS, 
VESTING  AT  DEATH,  WITH  CONDITIONAL  INSTITUTION 
OF  ISSUE,  AND  EXPRESSED  TO  PREVENT  LAPSE 

Subject  to  the  foregoing  purposes,  I  direct  my  trustees  to  pay  and  make 

over  the  residue  of  the  trust  estate  in  equal  shares  to  such  of  the  following 

persons,  namely,  X,  Y.,  and  Z.,  as  shall  survive  me,  jointly  with  the  issne 

alive  at  my  death  of  any  of  them  who  shall  predecease  me,  such  issue  taking 

'  Further  cUlua  may  be  adapted  from  p.  7S6. 
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(equally  between  or  among  them  per  attrpeg,  if  more  than  one)  the  share, 
cniginal  and  accreeced,  which  his,  her,  or  their  parent  would  have  taken  if  such 
parent  had  survived  me :  declaring  that  the  period  of  veetiug  shall  be  mj  death. 

RESIDUARY  CLAUSE  IN  FAVOUR  OF  THREE  BENEFICIARIES 
IN  UNEQUAL  SHAKES,  VESTING  AT  DEATH  WITH  CON- 
DITIONAL INSTITUTION  OF  ISSUE,  WITH  CLAUSES  TO 
PREVENT  LAPSE 

Subject  to  the  foregoing  purpoeee,  I  direct  mj  trustees  to  pay  and  make 
over  the  residue  of  the  trust  estate  to  the  following  persons  in  the  following 
proportions,  namely,  X.  to  the  extent  of  one-half,  and  T.  and  Z.  to  the  extent 
of  one-fourth  each,  declaring  (1)  that  if  any  of  the  said  intended  residuary 
legatees  shall  predecease  me  leaving  issue  who  shall  survive  me,  such  issue 
shall  take  (equally  between  or  among  them  'per  stirpes,  if  more  than  one)  the 
share,  original  and  acoresced,  which  his,  her,  or  their  parent  would  have  taken 
had  such  parent  survived  me ;  (2)  that  if  any  of  the  said  residuary  legatees  shall 
predecease  me  without  leaving  issue  who  shall  survive  me,  the  share  which  such 
residuary  legatee  would  have  taken  if  he  or  she  bad  survived  me  shall  not  fall 
into  intestacy,  but  shall  go  and  aocresce  to  the  Other  residuary  legatees  or  their 
issue,  and  that  in  the  same  proportions  in  which  they  take  the  balance  of  the 
residue,  and  if  only  one  of  the  said  residuary  legatees,  or  issue  of  only  one  of 
them,  should  survive  me,  then  the  whole  residue  shall  be  paid  and  made  over 
to  such  residuary  legatee  or  his  or  her  issue,  my  will  and  intention  being 
that  if  any  of  them,  or  issue  of  any  of  them,  survive  me,  there  shall  be  no 
intestacy ;  and  (3)  that  the  period  of  vesting  shall  be  my  death. 

TRUST  DISPOSITION  AND  SETTLEMENT  PROVIDING  FOR 
ACCUMULATIONS  FOB  TWENTY  YEARS,  SUBJECT  TO 
LIMITED  PAYMENTS  TO  BENEFICIARIES 

Annuity 
In  the  second  place,  My  trustees  shall  out  of  the  free  annual  income  of 
the  trust  estate  pay  to  or  apply  for  behoof  of  X.,  provided  she  be  alive  at 
my  death,  the  sum  of  £  per  annum,  and  that  from  the  day  of  my  death 

during  her  lifetime,  subject  to  the  provisions  hereinafter  written;  and  in  the 
event  of  her  predeceasing  me,  or  in  the  event  of  her  surviving  me  but  dying 
leaving  lawful  issue  before  the  completion  of  the  period  of  twenty  years  next 
ensuing  after  the  date  of  my  death,  my  trustees  shall  out  of  the  said  free 
annual  income  pay  to  or  apply  for  behoof  of  her  surviving  issue,  and  the 
survivors  and  survivor  of  them,  the  sum  of  £  per  annum,  and  that  from 

the  day  of  my  death  or  the  day  of  the  death  of  the  said  X.,  whichever  may 
last  happen,  during  the  said  period  of  twenty  years  or  the  remainder  thereof 
subject  to  the  provisions  hereinafter  written :  Declaring  that  my  trustees 
may  either,  as  they  may  in  each  case  from  time  to  time  think  proper,  pay  the 
said  sum  of  £  per  annum  to  the  said  X.,  whom  foiling  to  her  issue  aa 

aforesaid,  and  that  at  such  time  or  times  as  my  trustees  may  think  proper,  or 
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appl;  the  same  for  her  or  their  behoof  respectively,  and  that  at  such  time  or 
times,  and  in  auoh  way  and  manner,  and  as  regards  issue  also  in  such  pro- 
portions (with  power  at  any  time,  and  from  time  to  time,  to  exclude  any  one 
or  more  of  such  issue),  all  as  mj  trustees  may  from  time  to  time  think  proper : 
Declaring  also  that  the  stud  sum  at  £  ,  or  such  less  sum  as  may  be 

available  as  after  referred  to,  and  whether  the  same  may  be  paid  to  the  sud 
X.,  whom  failing  to  her  issue  as  aforesaid,  or  applied  by  my  trustees  for  her 
or  their  behoof  respectively,  shall  be  strictly  alimentary,  and  not  capable  of 
anticipation,  nor  subject  to  her  or  their  debts  or  deeds,  nor  liable  to  the 
diligence  of  her  or  their  creditors: 

RsBTRHTnON   TO  INCOME 

But  declaring  that  the  said  yearly  provision  to  the  said  X.,  whom  ^ling  to 
her  issue  as  aforesaid,  shall  be  of  the  amount  of  £  only  while  and  so 

loDg  as  the  free  income  of  the  trust  estate  shall,  in  the  opinion  of  my  trusteea, 
be  sufficient  to  enable  them  to  pay  the  same  along  with  the  other  payments 
foiling  to  be  made  therefrom  ;  and  in  the  event  of  the  said  free  income  being 
in  any  year,  in  ttie  opinion  of  my  trustees,  insufficient  for  tiiese  purposes,  the 
said  provision  shall  be  reduced  for  that  year  to  such  a  sum  as  my  trustees 
shall  in  their  discretion  determine,  and  they  shall  be  entitled  to  reduce  or 
increase  the  payment  in  any  year  bo  aa  to  rectify  any  overpayment  or  under- 
payment in  a  previous  year  or  previous  years  : 

AOODHDLATIOK   OF  BALANCES 

in  the  third  place,  The  free  surplus  income,  if  any,  accruing  during  the  twenty 
years  next  ensuing  after  my  death  shall,  subject  to  the  other  purposes  of  the 
trust,  be  dealt  with  aa  follows:  My  trustees  may  apply  or  appropriate  the 
whole  thereof,  or  such  part  or  parts  thereof  aa  they  may  from  time  to  time  in 
their  sole  discretion  think  fit,  in,  to,  or  towards  the  paying  off  of  debts  herit- 
able or  personal,  the  puroliase  of  lands  and  heritages  and  other  property, 
heritable  or  moveable  [in  Scotland],  or  in  or  towards  repairs,  fumishings, 
alterations,  improvements,  and  meliorations  on  the  trust  estate,  and  in  making 
additions  to  buildings,  and  erecting  and  furnishing  new  and  additional  build- 
ings, or  for  any  one  or  more  of  these  purposes,  or  otherwise  in  exercise  of  the 
powers  hereby  conferred;  or  they  shall  otherwise  accumulate  and  capitalise 
the  same: 

AUemative, 
After  "conferred  "  proceed,  or  if  they  in  their  sole  discretion  think  fit,  they 
may  from  time  to  time  otherwise  accumulate  and  capitalise  the  same  or  any 
part  thereof;  and  with  regard  to  such  free  surplus  income,  if  any,  as  aball  not 
be  so  applied,  appropriated,  or  accumulated,  the  amount  thereof  shall  be 
ascertained  as  at  the  end  of  the  6th,  10th,  16th,  and  20th  years  next  ensuing 
after  my  death,  and  the  same  shall  be  paid  to  the  said  X.  if  in  life  at  the  aaH 
periods  respectively,  whom  failing  to  her  issue  surviving  from  time  to  time: 
Declaring  that  all  sums  foiling  under  this  purpose  may  be  either  pud  to  or 
applied  for  behoof  of  the  persons  entitled  thereto  with  the  same  powers  and 
discretions  to  my  trustees  in  regard  to  these  payments  ss  are  conferred  on 
them  under  the  preceding  purpose  :  And  declaring  that  the  provisions  hereby 
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made  for  the  said  X.,  whom  failing  for  her  issue,  whether  the  same  may  be 
paid  to  her  or  them  or  applied  for  her  or  their  behoof,  sh&U  be  Btriotlj  ali- 
mentary, and  affected  with  the  other  protecting  olausea  contained  in  the 
preceding  purpose: 

InCOMB  APTKB  TwitNTT  Yeabs 
In  t?te /ourth  place,  From  and  after  the  expiry  of  the  said  period  of  twenty 
years  after  my  death  the  free  annual  income  thereafter  accruing  on  the 
trust  estate  shall  be  ptud  to  or  applied  for  behoof  of  the  said  X.  if  then 
in  life,  and  during  her  survivance:  Declaring  that,  as  regards  all  sums 
falling  under  this  purpose,  my  trustees  shall  have  the  same  powers  and 
discretions  as  are  conferred  on  them  under  the  two  preceding  purpgaee: 
And  further  declaring  that  the  provision  hereby  made  for  the  said  X., 
whether  paid  or  applied  as  aforesaid,  shall  be  strictly  alimentary,  and 
affected  with  the  other  protecting  clauses  contained  in  the  second  purpose ; 
and  which  proTiaions  made  by  this  present  parpoee  shall  be  in  substitution 
for  those  contained  in  the  two  preceding  purposes,  which  shall  cease  and 
determine  on  this  purpose  coming  into  operation : 

Apportionubnt  bktwben  Capital  and  Incous 
Declariug,  with  reference  to  this  purpose  and  the  other  purposes  hereinbefore 
and  hereinafter  written,  but  without  prejudice  to  the  powers  and  discretiona 
hereby  conferred,  that  my  trustees  shall  be  the  sole  and  final  judges  of  what 
sums  received,  on  the  one  hand,  and  what  charges,  ezpensea,  disbursements, 
and  expenditure,  on  the  other,  or  what  proportions  thereof,  shall  be  credited  to 
and  chained  against  capital  and  income  respectively :  [AlterJiative/orm,  p.  831] : 

Capital 

In  the  fifth  place,  After  the  death  of  the  said  X.  and  after  the  expiry  of  the 
period  of  twenty  years  from  my  death,  whichever  of  these  events  shall  last 
happen,  my  trustees  shall  reaUse  the  whole  trust  estate  and  make  it  over  to 
the  lawful  child  or  children,  if  any,  of  the  said  X.  surviving  at  the  term  of 
division,  and  that  equally  between  or  among  them,  if  more  than  one,  but  the 
surviving  issue  of  any  child  dying  before  the  term  of  division  shall  take 
(equally  between  or  among  them,  if  more  than  one)  the  share,  original  and 
accresced,  which  his,  her,  or  their  parent  would  have  taken  on  survivance : 
And  it  is  hereby  declared  with  regard  to  the  provisions  hereby  made,  that  no 
beneficial  interest  shall  vest  until  the  period  of  division  :  And  further,  I 
declare  that  the  word  "  issue  "  shall  throughout  these  presents  extend  to  and 
include  descendants  of  whatever  d^ree,  but  the  division  being  always  per 
stirpes. 

LIFERENT  OF  HOUSE  UNDER  A  TRUST 

1  direct  my  trustees  to  allow  B.  the  liferent  use  of  the  house  1  King  Street, 
Edinburgh,  with  fittings,  but  that  for  his  alimentaty  use  only,  not  subject  to 
his  debts  or  deeds,  uor  liable  to  the  diligence  of  his  creditors,  declaring  that  he 
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sh&U  be  bound  to  pa;  feu-duty  [grouud-aiuiual],  rates,  taxee,  & 
repain  during  the  period  of  his  liferent ;  and  further,  that  he  shall  be  bound  to 
pay  to  my  trustees  the  yearly  precoium  of  Ore  insuranoe  on  &  policy  to  be  effected 
by  them  in  their  namea  covering  the  said  house  to  the  extent  of  £  ,  and 

the  rent  thereof  to  the  extent  of  £  ,  but  that  he  shall  not  be  bound  to 

pay  any  Hucceasion  or  other  Grovernment  duty,  nor  any  casualty  or  dupUcsnd, 
of  all  which  my  general  estate  shall  relieve  him  :  [AUemaiive  form,  p.  638 j. 

ANNUITY  "ONDEE  A  TRUST 

(1)  Chabob  om  Capital 
I  direct  my  trustees  to  pay  to  B.  an  annuity  or  yearly  sum  of  £  ior 

the  remainder  of  hie  life  after  my  death,  payable  at  two  terms  in  the  yeu', 
Whitsunday  and  Martinmaa,  beginning  at  the  first  of  these  terms  after  my 
death  for  the  period  from  my  death  to  that  term,  and  so  forth  thereafter  at  the 
said  two  terms,  and  with  a  proportional  payment  to  the  date  of  his  death  from 
the  last  preoedmg  term :  Declaring  (1)  that  the  stud  annuity  shall  be  purely 
alimentary,  and  not  capable  of  anticipation,  nor  subjeot  to  the  debts  or  deeds 
of  the  said  B.,  nor  liable  to  the  diligence  of  hia  creditors:  (2)  that  it  shall  be 
a  chai^  on  capital  if  income  should  he  insufficient ;  and  (3)  that  it  shall  be 
payable  free  of  all  deductions,  including  income  tax  and  Government  daty,  of 
which  the  said  B.  shall  he  relieved  by  my  general  estate. 

(2)  BssTRiorKD  TO  Inoomb 
Say  "  an  annuity  or  yearly  sum  of  £        ,  restrictable  as  after  mentifmed," 
and,  t^ter  the  first  declaration  as  above,  proceed — 

and  (3)  that  the  said  annuity  shall  be  payable  out  of  income  only  ;  and  if  the 
free  avulable  income  is  in  any  year  inaufficient,  then  such  free  available  income 
shall  alone  be  paid  to  the  aud  B.,  but  with  right  to  the  said  B.  to  resort  to 
the  available  income  of  any  previoas  year  or  of  any  future  year  during  his 
lifetime  to  supply  auoh  deficiency. 

This  win  leave  B.  to  pay  Government  duty  and  income  tax. 


I,  A.,  designed  in  the  forgoing  trust  diapontion  and  settlement  (herein- 
after referred  to  aa  "  my  will "),  being  desirous  of  m»Hng  certain  alterati(HM 
thereon  and  additions  thereto,  do  hereby, 

Chanobs  IK  Tbitstbiship 
In  the  firtt  place,  Becal  the  appointment  of  B.  aa  a  truatee,  executory  tutor, 
and  curator,  and  appoint  C.  and  D.  to  be  trustees,  executors,  tutors,  and 
curators,  with  the  same  powera,  diacretiouB,  and  immunities,  and  to  the  same 
effect  in  all  respects,  aa  if  they  had  been  appointed  in  my  will ;  and  I  note  for 
the  information  of  my  trustees  that  E,,  named  as  one  of  my  trustees  in  my 
will,  is  now  dead : 
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Rbtooation  of  Lbo&ct 
In  the  eecond  place,  I  revoke  the  following  legaciea  contained  in  mj  will, 
namely,  the  legacy  of  £.  bequeathed  to  F.,  and  the  legacy  of  £> 

bequeathed  to  G. : 

Keduotiok  of  Lbqaoibs 
In  tJte  third  place,  I  reduce  the  legacy  of  £500  bequeathed  to  E.  in  my  will 
to  a  legacy  of  £260,  but  otherwise  on  the  same  terms  as  therein  ezpreesed : 

Ikorbask  of  Leoaot 
In  the  fourth  place,  I  increase  the  legacy  of  £250  bequeathed  to  E.  in  my 
will  to  a  legacy  of  £S00,  free  of  legacy  and  other  GoTemment  duty  and 
expense  of  settling  the  same,  and  otherwise  on  the  same  terms  as  therein 
expressed : 

Or, 
In  the  fourth  place,  I  bequeath  to  K.  a  legacy  of  £500,  payable  at  the  first 
term  of  Whitsunday  or  Martinmas  three  months  after  my  detjth,  with  interest 
at  the  rate  of  five  per  cent,  per  anitum  from  that  term  till  paid,  and  that  free 
of  legacy  and  other  Government  duty  and  expense  of  settling  the  same, 
which  l^;aoy  hereby  bequeathed  shall  be  in  substitution  for  the  legacy  of 
£250  bequeathed  to  the  said  K.  in  my  will : 

Or, 
In  the  fourth  place,  I  bequeath  to  E.  a  legacy  of  £250,  free  of  legacy  and 
other  Qovemment  duty  and  expense  of  settling  same,  which  legacy  shall  be  in 
addition  to,  and  shall  be  payable  at  the  same  time  and  on  the  same  tenns  as, 
the  other  legacy  of  the  same  amount  bequeathed  to  the  said  K.  in  my  will : 

CoNFimiATION   OF   WlLL 

And,  except  as  altered  by  this  codicil,  I  confirm  my  will. — In  witness  whereof. 

DOCQUET  IN  ENGLISH  FORM 

Signed  by  the  said  A.  as  and  for  his  \ 
last  will  in  the  presence  of  us,  who  in  I 
his  presence,  at  his  request,  and  in  the  / 
presence  of  each  other,  have  hereunto  I 
subscribed  our  names  a"  wit.nBSHAfi  ' 


Signed  by  the  said  A.  as  and  for  a  ^ 
codicil  to  his  last  will  and  testament  in  I 
the  presence  of  us  \etc.,  a»  cJ)ove'\.  J 

The  witnesses  will  add  their  designations  to  their  signatures. 
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SECTION  XLV 

DEEDS   OF   APPOINTMENT 

Generally. — The  difitinction  may  be  taken  between  (1)  powers  of 
appointment  or  disposal,  i.e.  general  powers  to  give  the  property  to  any 
one,  and  (2)  powers  of  apportiooment,  i.e.  limiied  powers  to  direct  in  what 
shares  a  special  class  shall  take,  e^.  the  children  of  a  certain  person  or 
marriaga  A  power  to  divide  the  property  among  charities  is  of  a 
wider  nature  and  is  somewhat  between  these  two,  but  it  is  beyond  the 
present  subject.  An  equally  important  distinction  is  whether  the  powa 
is  capable  of  being  exercised  by  either  iiUer  vivos  or  mortis  eauaa  act 
or  only  by  one,  and  which,  of  these.  Under  a  provision  in  the  form 
of  a  direct  bequest  (without  a  trust)  to  A.  "  for  her  sole  and  separate 
use  in  liferent,  and  at  her  own  option  as  to  destinatiou  in  the  event  of 
her  death,"  held  that  A.  had  not  a  fee,  and  further  that  her  power 
of  disposal  was  mortis  eauaa  only,*  but  Lord  MoncreifT  observed  that  A. 
"  could  probably  defeat  the  expectancy  of  the  testator's  heirs  ah  itUettate 
by  executing  an  irrevocable  deed  disposing  of  the  capital."  A  power 
"  to  leave  and  bequeath  or  otherwise  dispose  of  "  was  held  to  anthorids 
inter  vivos  exercise.*  On  the  other  hand  a  conferred  power  "  durii^  life 
to  sell,  burden  or  otherwise  dispose  of,"  with  a  substitution  of  heirs,  ww 
held  not  to  authorise  testamentary  exercise.'  As  to  the  advantage  of 
restricting  the  exercise  to  testamentary  acts,  see  p.  808. 

Qenerai  Powers. — There  appears  nothing  to  prevent  the  holder 
of  a  general  power  exercising  it  in  his  own  favour.  In  that  case  if  A. 
has  a  liferent  of  the  fund  under  a  trust  coupled  with  a  general  power,  ha 
will,  after  exercising  the  power  in  his  own  favour,  be  entitled  to  requiie 
immediate  payment  of  capital,  assumii^  that  the  liferent  is  not 
alimentary,  and  that  both  liferent  and  power  are  given  unconditioually*; 
and  gucere  whether  it  is  even  necessary  to  go  through  the  form  of  on 
appointment.^  In  the  case  noted  the  trust  directions  were  to  pay  the 
income  to  certain  persons,  "  and  at  tbeir  respective  deaths  to  pay  the 
capital "  to  their  respective  heirs  or  aasiffnees.    It  was  held  that  this  last 

»  Reid  T.  S.'i  Tt$.,  189»,  1  F.  9SB.  *  Douglas'  Tn.,  1W2,  5  F.  68. 

•>  Thomton't    Tn.    v.   FringU,    IWl,   G  *  AtBroyV  !>»- T--S-,  1898, 1  F.  610, brt 

9,  L.  T.  S,  see  Zknu/lai,  tupra. 

*  Miller's  Trt.  V.  Findlal/,^Si9,2^R.U^. 
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word  imported  a  general  power,  that  thia  plus  the  liferent  made  a  fee, 
and  that  the  corpus  wae  immediately  claimable. 

EStet  of  Divorca — Wbeu  under  a  contract  of  marriage  powers 
are  conferred  upon  the  spouses,  it  appears  that  a  divorced  apouse 
forfeits  the  power,  so  that  if  it  be  a  joint  power  the  other  apouse 
may  exercise  it  alone.  This  is  not  confined  to  general  powers,  in  which 
case  it  is  obvious,  as  these  powers  are  of  the  nature  of  property ;  but  it 
extends  to  special  powers,  i.e.  practically  powers  to  apportion  among 
the  children  of  the  marriage.'  It  is  clear  enough  that  a  subsequent 
divorce  would  not  affect  a  prior  delivered  appointment,  i.e.  an  appoint- 
ment by  inter  vivos  as  distii^uished  from  testamentary  act. 

Powers  Act  ^  (see  p.  807). — The  Act  applies  to  all  deeds  of  exercise 
dated  after  the  Act  though  the  power  was  created  before  the  Act.  It 
is  assumed  that  it  would  apply  to  a  testamentary  exercise  dated  before 
the  Act  but  coming  into  operation  on  the  death  of  the  donee  of  the  power 
after  the  Act.  A  question  may  still  be  stated  whether  under,  e.g.,  a  power 
to  divide  between  A.  and  B.,  it  is  competent  to  give  the  whole  to  one  of 
diem.  The  second  section  of  the  Act  requires  effect  to  be  given  to  any 
provision  in  the  deed  creating  the  power  "  which  shall  declare  the  amount, 
or  the  share  or  shares,  from  which  no  object  of  the  power  shall  be  ex- 
cluded or  some  one  or  more  object  or  objects  of  the  power  shall  not  be 
excluded."  But  this  does  act  cover  the  case  f^red,  and  it  is  thought 
that  under  a  power  to  divide  the  whole  might  be  given  to  one  though 
strictly  that  is  not  a  division  at  alL     The  word  in  the  Act  is  "  appoint" 

Implied  Powera — Under  marriage  contract  provisions  the  father 
has  an  implied  power  of  appointment  of  estate  settled  by  himself  upon 
the  children  of  the  marri^e.  But  this  is  subject  to  the  terms  of  the 
contract.  If  equality  be  expressed  or  clearly  contemplated  the  power 
does  not  exist.'  It  does  not  appear  that  the  mother  has  any  similar 
power  with  reference  to  estate  settled  by  her.  When  the  power  exists 
it  may  even  be  delated.* 

Ultra  Vires  Appcdntmenta — The  power  must  be  exercised  accord- 
ing to  its  terms,  any  breach  of  which  will  be  ultra  vires  at  the  donee 
of  the  power.     The  most  common  instances  are : — 

1.  Oiving  a  share  to  a  non-dbjed,  e.g.  (1)  under  a  power  to  appoint  to 
children  of  the  marriage  between  A  and  B.,  giving  a  share  to  A's  child 
by  another  marri^,  (6)  giving  a  share  to  an  illegitimate  child  under  a 
power  to  appoint  to  children,  (c)  under  a  like  power  giving  a  child  a 
liferent  and  destining  the  fee  to  his  or  her  issue,  (d)  giving  grandchildren 
a  share  in  room  of  their  parent  under  a  power  which  is  expressly  or 
by  construction  confined  to  immediate  children.' 

'  Oamn'i  Tn.  t.  JohniUm'*  Trt.,  1901,  '   Wj/lie't  Tn.  v.  W.,  1802,  10  8.  L.  T. 

4  F.  278,  No.  2B9. 

»  37  and  88  Viot  c.  87.  '  Campbtll  v.  C,  1786,  Mor.  8849. 

'  CaOaiuith's  Trt.  v.  C.,  1901,  i  F.  308. 
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2.  Adjecting  wnauthorised  conditions,  e^.  that  the  share  Bball  be 
settled  under  trust  or  entaiL  As  to  the  effect  of  an  appointment  being 
partly  ultra  vires  that  will  depend  upon  whether  the  good  is  separable 
from  the  bad  or  is  inextricably  mixed  up  with  it.  "  If  you  cannot 
disconnect  that  which  is  imposed  by  way  of  condition  or  mode  of  enjoy- 
ment from  the  gift,  the  gift  itself  may  be  found  to  be  involved  in  con- 
ditions so  much  beyond  the  power  that  it  becomes  void."  But  when  the 
conditions  are  separable  from  the  gift  "  then  the  gift  may  be  valid  and 
may  take  effect  without  reference  to  the  conditions."'  Thus  if  a  £1000 
fund  be  directed  to  be  divided  into  fifths,  and  one-fifth  to  be  paid  to  each 
of  four  out  of  the  five  objects  of  the  power,  and  the  remaining  fifth  to 
one  who  is  not  an  object,  the  appointment  will  be  good  enough  except 
as  r^ards  this  last  £200,  which  (in  the  absence  of  any  hotchpot  clause) 
will  be  divided  equally  as  unappointed  among  the  five  objects  of  the 
power.^  In  the  same  way  a  separable  unauthorised  condition  will  be 
held  pro  non  scripto.  This  must  be  held  to  over-rule  the  older  law  laid 
down  in  BaUcU^  by  Lord  Curriehill,  though  quoted  with  approval  by 
Lord  Butherfurd  Clark  so  lato  as  1890,*  to  the  effect  that  "  a  failure  to 
execute  the  power  in  any  respect  vitiates  the  whole  appointment;  the 
reason  is  that  you  cannot  tell  what  appointment  the  party  intrusted 
with  the  power  would  have  made  had  he  known  that  what  he  attempted 
to  do  was  to  some  extent  at  least  inept." 

An  appointment  is  not  invalidated  because  certain  parts  of  it  are 
vUra  vires  if  these  parts  never  come  into  operation.'  In  Wright's  case 
tJie  appointment  was  thus :  A  share  was  given  in  liferent  to  an  object 
of  the  power,  her  surviving  husband  (not  an  object)  was  to  have  a 
postponed  liferent,  the  capital  was  to  go  to  her  issue,  whom  failing 
then  as  she  might  appoint ;  she  was  never  married ;  the  appointment 
was  held  good. 

It  is  hardly  possible  to  say  what  deeds  will  and  what  will  not  be 
held  effectual  as  exercises  of  powers.  Certain  points  have,  however, 
been  decided  or  have  received  judicial  countenance. 

1,  An  elementary  question  is — is  it  competent  to  give  any  beneficiary 
a  liferent  and  a  liferent  only  ?  It  now  appears  that  this  question  must 
be  answered  in  the  negativa*  But  of  course  regard  must  be  had 
to  the  terms  of  the  power.  Thus  if  a  fund  were  destined  to  the 
children  and  issue  of  a  certain  marri^e  "  for  such  estates  and  interests 
and  in  such  shares  and  under  such  restrictions "  as  A.  might  appoint, 
it  could  not  be  questioned  that  be  would  be  entitled  to  give  any 
beneficiary  a  liferent  only.     But  a  power  to  impose  "conditions  and 

■  '  M-Donald  y.  U'D.U  Tn.,  187B,  2  E.  ■  Wright't    Trt.    v,     W.,    1894,    21    E. 

<H.  L.)i2B.  ess. 

■  On  this  Jut  point,  the  diiponl  of  the  *  JltUihemt  DtmeoM't  Tn.  r.  M.  D.,  1901, 

nnftppointcd  ihue,  see  farther  p.  8GS,  infra.  S  F.  GS3  (power  by  Teamratiop) ;   fFarrowf i 

>  BaUMt  Trt.  r.  OxUy,  13S2,  24  D.  B89.  Tr$.    v.    W.,   1901,  8  F.  3SS  (b;  conatitu- 

*  aaUm't  Tn.  T.  G.,  1890,  17  E.  4SS.  tion). 
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TestrictioDB "  is  not  enough.*  Matthews  Duncan's  case  shews  that  the 
exercise  of  the  power  is  not  validated  by  the  appointer  giving  the  tmstees 
a  discretionary  power  to  pay  over  the  capital  to  the  beneficiary. 

Lord  M'Laren's  view  is  that  so  long  as  the  whole  estate  is  given  to 
objects  of  the  power,  there  is  no  objection  to  one  or  some  of  them 
getting  their  shares  as  "bo  much  a  year."'  On  this  view  if  A.  and 
B.  were  the  objects  of  the  power  it  would  be  allowable  to  give  the 
liferent  of  the  whole  fund  to  A.,  and  subject  thereto  to  give  the 
eoryus  to  B.  But  (1)  if  it  were  a  power  under  which  no  one  could  be 
excluded  this  would  probably  be  bad,  for  it  might  result  in  A.  surviving 
for  only  a  day,  and  taking  therefore  an  illusory  interest ;  and  (2)  unless 
-there  were  power  to  appoint  under  restrictions,  etc.,  it  would  appear 
that  B.  would,  if  he  thought  fit,  be  entitled  to  object  to  his  postpone- 
ment That  might  result  in  his  receiving  one-half  instead  of  the 
whole,  but  one-half  in  possession  might  be  more  than  the  value  of 
the  reversionary  whole  expectant  on  A.'s  death. 

2.  Iliere  was  a  series  of  cases  in  which  a  liferent  was  held  to  be 
effectually  appointed  when  the  two  following  elements  concurred,  viz. : 
(1)  a  power  authorieing  appointments  under  conditione,  etc.,  and  (2)  an 
exercise  of  it  which  gave  the  appointee  not  only  a  liferent  but  also 
a  power  of  testamentary  disposal.'  But  theee  cannot  now  be  relied  on. 
"I  do  not  think  that  the  principle  of  these  cases  should  be  carried 
further,"*  and  Lord  Adam's  own  judgment  in  Wright  was  not  approved 
in  Warrand. 

3.  If  the  liferent  is  given  to  an  object  of  the  power,  and  the  fee 
to  his  or  her  issue,  the  liferenter's  consent  will  validate  the  whole 
appointment.^  Further,  if  there  are  two  objects  of  the  power,  A.  and 
B.,  and  if  the  liferent  of  the  whole  is  given  to  A,  the  fee  being  given 
to  the  issue  of  A.  and  B.,  B.  himself  being  excluded,  A.'b  consent  will 
validate  the  appointment  of  so  much  of  the  capital  as  goes  to  his  issua 
Whether  it  will  validate  also  the  appointment  of  the  balance  of  the 
capital  is  not  clear.  See  the  Lord  Ordinary  (Fraser)  that  it  will  not, 
and  indications  cordra  by  Lord  Moncreilf,  L.J.-C.,  and  Lord  Young,  in 
Mae&ie.  There  is  some  authority  for  saying  that  the  liferenter's 
consent  would  validate  an  appointment  of  the  fee  to  an  outside  object 
altogether,  e.g.  a  public  charity ;  though  this  has  been  questioned  (see 
llachie,  at  p.  1237).  But  if  the  principle  be  once  recognised,  it  is  difficult 
to  see  why  it  should  not  be  allowed  to  operate  to  the  full  extent. 

4.  If,  on  the  other  hand,  an  object  of  the  power  is  cut  down  to  a 
liferent,  the  fee  of  the  liferented  part  being  given  to  his  issue,  who  are 

'   Warrand,  tupra;  NeiWa  Trt.   v,  Jf.,  *  Iiord    Adam    in    Maitheini    Ihatcan; 

1902,  4  f.  636.  M'Kirlie  t.  Loan's  Tri.,  1903,  10  S.  L.  T, 

"  Neill,  ntpra.  No.  354. 

'  ioiBoafi   Tra.   v.  L.,  1880,  8  H.   14  ;  •  Jfaatw  v,  M.'i  Tn.,  1886,  12  R.  1230. 
JFoHaw"*  Tri.   v.    B'.,   1881,   18  R.   B21  ; 
Wright,  tupra. 
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not  objects,  there  is  some  authority  for  the  view  that  it  the  liferenter 
does  not  consent,  his  liferent  develops  into  a  fee.^  This  is  clearly  so 
if  there  should  be  present  in  the  deed  of  appointment  an  initial 
appointment  in  fee  to  the  object  of  the  power  with  an  attempted  rider 
thereon  in  the  form  of  a  restriction  to  a  liferent  and  the  carrying  over  of 
the  fee  to  remoter  issue.^     But  otherwise  apparently  not.^ 

5.  But  the  consent  principle  is  apparently  not  admitted  unless  the 
consenting  object  of  the  power  has  received  same  interest  under  the 
appointment  in  question,  nor  beyond  the  part  of  the  fund  to  which  that 
interest  extends.  Thus  A.  is  an  object  of  the  power  and  his  issue  are 
not ;  he  is  excluded ;  the  capital  is  given  to  his  issue :  it  appears  from 
the  opinions  in  Mackie  that  A.'s  consent  will  not  validate  the  appoint- 
ment as  E^ainst  the  other  ohjecta.  Again,  if  the  fund  is  £1000,  A. 
receives  the  liferent  of  £500,  and  the  whole  capital  is  given  to  his 
issue,  his  consent  will  support  the  gift  to  his  issue  only  as  r^ards  the 
£500  which  he  liferenta 

6.  If  A  is  an  object  of  the  power  and  his  issue  are  not,  and  if 
A.  is  excluded,  and  an  immediate  share  attempted  to  be  given  to  the 
issue,  not  only  will  A'b  consent  not  validate  the  gift  to  his  issue,  aa 
stated  above,  but  his  refusal  of  consent  gives  him  no  claim  to  the 
share  * ;  it  will  go  as  unappointed,  which  will  no  doubt  result  in  his 
taking  a  part  of  it,  or  even,  it  may  be,  the  whole,  under  the  operation 
of  a  hotchpot  clause. 

Ellection. — Assuming  that  the  power  is  exercised  in  such  terms  as 
to  expose  the  appointment  to  challenge,  it  may  still  he  the  case  that  the 
appointees  are  practically  barred  from  enforcing  the  right  of  challenge 
by  the  fact  that  if  they  were  to  do  so  they  would,  under  the  principle  of 
election  or  approbate  and  reprobate,  lose  more  than  they  would  gain. 
This,  however,  requires  two  things,  viz. :  (1)  that  the  appointor  shall  he 
entitled  to  put  them  to  their  election,  and  (2)  that  he  shall  in  fact  have 
done  so  expressly  or  by  reasonable  implication  of  intention.  Take  the 
ordinary  case  of  a  man  making  his  will  and  in  it  including  an  appoint- 
ment of  his  marriage  contract  funds.  There  may  be  many  questions  as 
to  bis  powers  in  regard  to  these  funds,  but  he  is  master  of  bis  other  estate, 
and  he  can  in  his  wiU  make  participation  in  the  latter  contii^nt  on 
approbation  of  what  he  has  done  regarding  the  former.  But  then  he 
must  do  so,  and  in  a  distinct  and  substantive  manner,  for  where  "  an 
attempt  is  made  iBefTectuallj  to  attach  limitations  to  the  appointment 
the  appointee  may  both  take  the  fund  absolutely  and  other  ^fts 
contained  in  the  same  deed  without  thereby  givi]^  force  or  vitality  to 
the  inoperative  directions  on  the  principle  of  election."  ^ 

Fraud  on  the  Power. — A  fundamental  rule  is  that  a  limittd 

I  UtadcU,  mpra,  at  pp.  12S7,  1242.  ■'  UnekU,  supra,  at  p.  1242. 

''  Warrand,  mpra.  '  AI'iMiald  v.  M'D.,  187tl,  4  B.  *5,  at 

*  A'titl,  mpra.  p.  19  ;  ilaltheuit  Duxtan,  mpra. 
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power  18  not  to  be  exercised  for  the  benefit  of  the  donee  of  the  power.' 
He  may  not  sell  appointments.  If  this  rule  be  infringed,  the  deed  of 
appointment  will  be  set  aside.  This  is  a  distinct  riek  to  those  intend- 
ing to  purchase  from,  or  lend  to,  the  appointee  on  the  faith  of  the 
appointment,  as  it  is  a  matter  on  which  it  may  be  impossible  to  obtain 
information. 

Irrevocable  AppointmentR— It  is  often  essential  to  know  whether 
the  power  authorises  an  irrevocable  appointment.  In  English  deeds 
and  wills  conferrii^  powers,  they  are  usually  stated  to  be  exercisable 
"  by  deed,  with  or  without  power  of  revocation  and  new  appointment,  or 
by  win  or  codicil."  This,  however,  ia  not  usually  the  case  in  Scotland. 
If  nothing  is  said  in  the  instrument  creating  the  power  as  to  the 
manner  of  its  exercise,  it  is  recognised  that  it  may  be  by  deed  inter 
viws,  and  that  it  may  be  irrevocable.*  It  ought  to  bear  to  be  irrevoc- 
able, and  it  may  proceed  to  state  that  it  is  delivered,  and  the  appointee 
may,  in  token  thereof  and  that  he  has  accepted  delivery,  sign  the  deed. 
iLasumii^  that  the  deed  says  nothing  about  being  revocable  or  other- 
wise, the  question  will  depend  upon  deUvery.  II,  on  the  other  hand, 
the  instniment  creating  the  power  limits  its  exereise  to  "  will  revocable 
at  pleasure,"  these  conditions  must  be  complied  with,  and  anything  else 
will  be  ultra  vires.  If,  finally,  the  instrument  creating  the  power  limits 
its  exercise  to  testamentary  writing,  but  without  the  words  "  revocable 
at  pleasure,"  there  appears  to  be  ground  for  maintaining  that  there 
may  be  a  valid  contract  not  to  revoke.'  But,  notwithstanding  the 
analogy  of  the  case  cited,  it  can  hardly  be  thought  that  a  subsequent 
inconsistent  appointment  would  be  bad ;  at  most  it  would  give  rise  to 
a  claim  of  damages  for  breach  of  the  contract  not  to  revoke,  and  of 
course  the  funds  subject  to  the  appointment,  not  being  in  bonis  of  the 
donee  of  the  power,  would  not  be  available  to  answer  the  claim.  It 
goes  without  saying  that  any  dealing  under  these  circumstances  is  a 
distinctly  risky  affair. 

Partial  AppointmentB. — There  is  no  obligation  on  the  donee  to 
.  exercise  the  full  power  at  one  time,  or  at  all :  a  partial  appointment 
is  quite  valid.*  There  are,  however,  some  matters  specially  requiring 
attention : 

1.  Hotchpot  Clause. — This  is  not  a  term  of  Scots  law,  but  it  is  very 
convenient,  and  there  is  no  equivalent.  Suppose  A.  has  power  to  appoint 
£1000  between  B.  and  C;  he  makes  an  appointment  of  £500  to  B., 
and  dies  without  making  any  other  appointment.  Justice  would  seem 
to  require,  and  it  would  probably  be  intended,  that  the  other  £500 
should  go  to  C,  But,  in  the  absence  of  a  hotchpot  clause  in  the 
settlement  or  deed  of  appointment,  this  second  £500  will  be  divided 

>  Smith  Cuninifhanu  v,  Ajutniiher'a  Tn.,  "  Wyli«  v.   W.,  1902,  10  S.  L.  T.  258. 

1872,   10  M,    (H,    L.)   30;    M'Donaid  v.  '  Patersmt  v.  i>,,  1B93,  20  R.  484. 

ltQrig<n;  1874,  1  R.  817,  *  SmUK  C'UKijighanu,  supra. 
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equally  between  B.  and  C,  bo  that  B.  draws  £750  and  C-  £250> 
The  clause  in  question  declares  that  no  benefioiary  who  draws  any 
share  under  any  partial  appointment  shall  be  entitled  to  any  part  of 
the  unappointed  balance  without  brii^ing  the  appointed  share  into 
hotchpot  (or  accounting)  and  allowing  for  the  same  accordingly,  unless 
the  deed  of  appointment  shall  direct  to  the  contrary.  If  this  clause 
is  in  the  instrument  creating  the  power,  there  is  no  occasion  for  any 
similar  clause  in  the  deed  of  partial  appointment,  but  otherwise  the 
declaration  should  be  introduced  into  the  deed  of  appointment ;  if,  on 
the  other  band,  it  is  intended  that  the  beneficiary  receiving  the  partial 
appointment  shall  have  that  share  in  addition  to  an  equal  share  of  any 
balance  which  may  ultimately  be  left  unappointed,  a  declaratioD  to 
that  effect  must  be  inserted  if  the  settlement  contains  a  hotchpot 
clause,  and  had  better  be  inserted  even  if  the  settlement  does  not 

2,  Clauses  of  Discharge. — Closely  connected  with  this  matter  of 
hotchpot  clauses  is  the  question  as  to  the  efTect  to  be  given  to  a  clause 
in  a  deed  by  which  the  beneficiary  receiving  the  partial  appointment 
accepts  it  in  full  of  his  or  her  share  of  the  fund.  This  was  the  great 
question  in  the  Smith  Cuninghame  case.'  It  was  held  that  not  only 
did  these  clauses  not  bar  the  appointees  from  sharing  in  any  unappointed 
balance,  but  that  they  did  not  even  have  the  effect  of  bringing  the 
appointed  ehares  into  hotchpot.  On  consideration,  it  is  reasonably  clear 
that  if  a  parent  settles  £10,000  in  trust  for  himself  in  liferent  and  bis 
children  in  fee,  with  a  reserved  power  of  appointment,  he  cannot,  by 
appointing  a  reversionary  sum  of  £1000  to  each  of  his  three  children  in 
exchange  for  clauses  of  discharge,  re-purchase  for  himself  the  remaining 
£7000  of  the  fund.  But  it  by  no  means  follows — and  this  was  rec<^- 
nised  in  the  Smith  CuningJiame  case  as  at  least  a  question — that  the 
deeds  might  not  be  so  worded  as  to  embody  a  contract  amovg  the  children 
so  that  the  discharge  by  one  or  more  m^ht  operate  in  favour  of  the  others. 

3,  Rankiiig  of  Successive  Partial  AppoiTitmtnts, — Suppose  the  fund  is 
£1000;  a  deed  of  partial  appointment  of  £500  is  delivered  to  A.  and 
declared  irrevocable;  next  year  a  similar  deed  to  the  same  amount  is 
delivered  to  B. ;  the  fund  shrinks  to  £800 :  how  does  the  loss  fall  ?  So 
far  as  is  known,  there  is  no  Scots  authority  on  this  question,  but  there 
appears  to  be  a  good  argument  to  the  eflect  that  the  deeds  rank  in  the 
order  of  their  dates.  After  £500  has  been  appointed  to  A.,  all  thf^ 
remains  for  appointment  is  the  surplus,  if  any,  after  paying  the  £500. 
This  is  law  in  England.^  It  appears  desirable  to  insert  a  clause  of 
ranking :  at  least  the  receiver  of  the  first  deed  will  desire  a  clause  of 
primo  loco  ranking. 

'  JohTiton's  Tt$.  t.  SandUandt,  1003,  6  F.       do  reference  to  this  question,  and  the  out 
G18.     The  interlocutor  in  Boai^t  Tn.   t.       canaot  be  regarded  m  an  catbori^. 
PaUrsm,  1E89,  18  R.  983,  U  to  the  contnr;  '  SmilA     Oiminghanu    v.     Aiulnithti't 

effect,  but  the  only  o|nnion  delivered  coDtuns       Tri.,  1S72,   10  H.  {H.  L.)  89. 

'  Sugden  OQ  PouxTS,  Sth  Ed.,  63S. 
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Vesting. — An  ordinary '  power  of  appointment  gives  no  authority 
to  do  anytliing  but  fix  the  shares :  it  does  not  authorise  any  interference 
with  the  period  of  vesting,  express  or  implied,  established  in  the  instru- 
ment which  creates  the  power.  If  it  Sd  it  would  simply  be  altering 
the  objects  of  the  power.  Care  should  be  taken  not  to  expose  the 
deed  of  appointment  to  the  risk  of  challenge  on  this  head.  The  deed 
should  bear  to  be  granted  under  the  conditions  of  the  settlement  or 
will.  Further,  if  the  shares  have  not  vested  it  will  be  proper  to  make 
provision  for  what  would  otherwise  be  a  lapse  in  the  appointment  owing 
to  beneficiaries  therein  named  predeceasing  the  period  of  vesting. 
But  a  lapse  even  if  it  should  take  place  will  not  bring  down  the  other 
parts  of  the  appointment.  The  contrary  was  ai^ed,  but  rejected,  in 
Stirling.^  There,  however,  a  partial  lapse  occurred  owing  to  want  of 
clearness  in  the  terms  of  the  apportionment.  The  circimistances  were : 
under  a  marriage  contract  a  fund  was  settled  for  the  liferent  of  the 
widow,  and  after  her  death,  to  the  extent  of  one-half,  for  the  children  of 
the  husband's  first  marriage  and  the  survivors  subject  to  apportionment. 
A  deed  of  apportionment  was  executed  giving  £10  to  one  of  the  children 
of  the  first  maiTii^e,  and  tiie  balance  of  that  half  of  the  fund  to  the  other 
children  of  the  first  marriage  (unnamed  and  without  survivorship) 
"equally  among  them  share  and  share  alike."  When  this  deed  was 
executed  there  were  three  children  of  the  first  marriage,  A.  (to  whom 
the  £10  was  appointed),  B.  and  C,  A.  and  B.  survived  the  widow,  C, 
survived  his  father,  but  predeceased  the  widow  without  issue.  Seld  that 
the  survivorship  in  the  marriage  contract  postponed  vesting  till  the 
widow's  death  and  (dissenting  Lord  Young)  that  the  share  which  would 
have  fallen  to  C.  had  he  survived  did  not  accresce  to  B.,  but  fell,  as 
nnappointcd,  to  A.  and  B.  equally. 

Intimation  to  Trustees. — It  is  not  necessary,  in  point  of  title, 
that  a  deed  of  appointment  should  be  intimated  to  the  trustees  who 
hold  the  fund.  If  an  irrevocable  deed  is  granted  but  not  intimated, 
and  a  later  inconsistent  deed  is  intimated,  the  former  will  still  be 
preferable.  This  points  to  another  risk  involved  in  transactions  in 
which  reliance  is  placed  on  a  deed  of  appointment.  Inquiries  of  the 
trustees  may  fail  to  disclose  a  prior  deed  of  appointment,  but  these 
inquiries  will  of  course  be  made.  And  any  deed  of  appointment  should 
be  intimated  to  the  trustees,  for  (1)  they  might  otherwise  pay  away 
the  fund  in  ignorance  of  it,  (2)  intimation  is  an  element  in  the  matter 
of  delivery,  and  (3)  it  may  prevent  injustice  to,  and  questions  with, 
third  parties. 

Appointment  in  Bond. — It  is  not  necessary  that  the  appointment 

>  A  pover  to  appoint  to  ths  objects  "at  one  ma  the  age  of  Testing  (OnUituiA't  Trt. 

auahageor  time,"  iDd  under  "such  limits-  v.    C,   ISOl,   4   F,   205).      Quart  how  Cm 

tions,  regtrictions,  &nd  conditions,"  held  to  would  this  gol    Would  age  aeTeo^ln  bub- 

autharise  postponement  uf  vesting  till  age  tained?    Opinion  of  counsel,  ivnfni. 
thirty,  though,  failing  appointment,  twenty-  ^  Stirlin^s  Tt$.  t.  S.,  1S98,  1  P.  216. 
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should  be  a  separate  deed.  It  may  quite  well  be  in  the  form  of  clauses 
in  a  security-deed  granted  by  the  appointee,  under  which  he  mortg^ea 
his  appointed  share.*  This  form  has  indeed  a  certain  advantage  from 
the  lender's  point  of  view.  But  it  is  not  recommended  in  the  interest 
of  the  beneficiary,  tor  the  form  of  the  appointment  naturally  gives  room 
for  the  argument  that  it  was  intended  to  be  only  ancillary  to  the  loan 
transaction,  and  to  fall  if  and  when  the  security-deed  was  discharged. 
But  this  would  not  necessarily  be  so.  The  same  question  will  arise  in  a 
slightly  difTerent  form,  and  from  the  lender's  point  of  view,  if  the  party 
in  whose  favour  the  appointment  was  made  wishes  to  raise  a  second  loan 
on  the  same  security,  relyii^  on  the  one  appointment  contained  in  the 
first  bond. 

REVOCABLE  APPOINTMENT  BY  WIDOW  OF  FUNDS  PROVIDED 
UNDER  CONTRACT  OF  MARRIAGE  BY  HER  HUSBAND 
AND  HERaELF 

I,  A.,  considering  that  by  the  antenuptial  contract  of  marriage  entered  into 
between  me  and  B.,  my  late  hueband,  dated  ,  the  said  B.  assigned 

to  the  trustees  therein  named  a  policy  of  assurance  on  his  life  with  tbe  X. 
Assurance  Company  for  XIOOO  with  profits,  and  it  was  thereby  provided  that 
the  trustees  should  allow  me,  in  the  event  of  my  surviving  my  husband,  the 
liferent  of  the  proceeds  of  the  said  policy,  and  that  on  my  death,  in  the  event 
which  has  happened,  the  capital  thereof  should  be  paid  to  the  children  of  tbe 
marriage,  and  the  survivors  and  suirvivor  of  tfaem,  and  the  issue  of  such  as 
might  have  died  leaving  issue,  and  that  in  such  shares  as  tbe  said  B.  might 
appoint,  which  failing,  then  as  I  after  hia  death  should  appoint,  and  failing 
appointment,  then  as  therein  mentioned :  And  ftulber  by  the  said  contract  of 
marriage  I  conveyed  to  the  said  trustees  the  whole  means  and  estate,  heritable 
and  moveable,  real  and  personal,  then  belonging  to  me,  or  which  should  belong 
to  me  during  the  subsistence  of  the  marriage,  and  it  was  thereby  provided  that 
the  trustees  should  allow  me  the  liferent  of  the  estate  thereby  settled  by  me, 
and  should  on  my  death,  in  tbe  event  which  has  happened,  pay  the  capital 
thereof  to  the  children  of  the  marriage,  and  the  survivors  and  survivor  of  them, 
and  tbe  issue  of  such  of  them  as  might  have  died  leaving  issue,  and  tliat  in 
such  shares  as  I  and  the  said  B.  should  appoint  by  joint  deed,  which  failing, 
theu  as  I  after  his  death  should  appoint,  and  failing  appointment,  then  as 
therein  mentioned :  Further  considering  that  the  said  B.  died  on  or  about 
without  having  made  any  apportionment  of  the  said  policy  fund,^ 
and  without  any  joint  apportionment  having  been  made  by  him  and  me  of  the 
estate  settled  by  me  :  Further  considering  that  the  trustees  acting  under  both 
trusts  constituted  in  the  said  contract  of  marriage  are  C,  D.,  and  E. :  Further 
oonsideriug  that  four  children  were  bom  of  the  marriage,  namely,  F.,  G.,  H., 
and  K.,  that  the  said  F.  died  unmarried,  that  the  said  G.  died  leaving  two 
children,  L.  and  M.,  who  are  both  in  life,  and  that  the  said  H.  and  K.  are  also 

'  Bowit'i  Tn.  V,  Faterntm.,   1886,  18  E.  'Hi*  will,  if  imy,  may  h«ve  b«en  »d  im- 
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in  life :  And  now  seeii^  that  I  am  deairoun  of  exercising  the  powers  of  appor- 
tionment with  reference  both  to  the  eaid  policy  fund  and  also  to  the  estate 
settled  by  myself : 

Ofxrativb  Clauses 
Therefore  I  hereby  direct  and  appoint  the  said  C,  D,,  and  £.,  and  the 
surrivors  and  survivor  of  them,  and  their  suooessors  in  office,  and  any  judicial 
factor  or  other  officer  who  may  come  to  have  the  admioiatrktion  of  the  said 
funds  and  estate,  to  divide  the  same  on  my  death  in  the  following  proportions, 
namely,  (first)  to  the  said  H.  three  sixths,  (second)  to  the  said  K.  one  sixth, 
and  (third)  to  each  of  the  said  L.  and  M.  one  sixth,  but  subject  in  all  respects 
to  the  terms  of  the  said  contract  of  marriage  :  And  in  the  event  of  any  of  the 
said  appobteee  failing  to  take  a  vested  interest  in  the  said  apportioned  shares, 
or  any  part  thereof,  I  direct  and  appoint  that  if  the  party  so  failing  shall 
leave  issue,  then  the  same  shall  be  paid  to  such  issue,  but  if  not,  then  the  same 
shall  be  paid  to  the  appointees  who  take  a  vested  interest,  in  proportion  to 
their  original  shares,  but  all  subject  in  all  respects  to  the  terms  of  the  said 
contract  of  marriage ; 

Cladbb  of  Forfeiture 
And  I  provide  that  any  one  challenging  these  presents  in  whole  or  in  part 
shall  forfeit  not  only  all  right  or  interest  hereunder  and  in  the  funds  and  estate 
herein  dealt  with,  but  also  all  right  and  interest  in  all  other  funds  and  estate 
belonging  or  which  may  belong  to  me  or  of  which  I  have  or  may  have  power 
of  appointment  or  disposal,  all  which  forfeited  interests  shall  accrue  to  the 
other  beneficiary  or  beneficiaries  of  the  said  respective  funds  and  estate  in  pro- 
portion to  the  amount  and  according  to  the  nature  of  their  original  interests 
therein  respectively :  And  I  reserve  power  of  revocation. — In  witness  whereof. 

PARTIAL  IRREVOCABLE  APPOINTMENT  TO  RANK 
PSIMO  LOCO 

I,  A.  [narraie  the  jiovier] :  Further  considering  that  I  have  never  exercised 
the  said  power  to  any  extent:  Further  considering  that  I  am  desirous  of 
making  an  irrevocable  appointment  to  the  extent  of  £1000  in  favour  of 
C.  for  his  lienefit,  by  enabling  him  to  raise  money  by  sale  or  loan  for  the 
purpose  of  his  advancement  in  business  or  otherwise:  Therefore  I  hereby 
irrevocably  appoint  to  the  said  C.  the  sum  of  £1000  out  of  the  first  and 
readiest  of  the  said  fund  payable  at  my  death,  with  interest  thereon 
at  the  rate  of  five  per  cent,  per  annum  [or  at  the  average  rate  yielded  by  the 
trust  fund]  from  my  death  till  paid :  And  I  declare  that  the  said  sum  of 
£1000  and  interest  shall  rank  prima  loco  on  the  said  fund  and  income  thereof 
after  my  death,  and  I  direct  the  trustees  [of  the  said  B.]  to  pay  the  same  prima 
loco  accordingly  :  Declaring  tliat  these  presents  are  subject  in  all  respects  to 
the  terms  of  the  said  [trust  disposition  and  settlement] ;  Providing  that  if  any 
part  of  the  eaid  fund  should  remain  unappointed,  the  said  C.  or  his  issue  shall 
not  be  entitled  to  participate  therein  except  on  condition  of  bringing  into 
account  the  stud  sum  of  £1000  hereby  appointed,  and  allowing  for  the  same 
accoi'dingly :   And  I  have  instautly  delivered  these  presents,  and  in  token 
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thereof,  and  that  he  has  accepted  delivery,  these  presents  are  subscribed  by 
the  said  C. — In  witness  whereof. 


IRREVOCABLE  APPOINTMENT,  INCLUDING  RENUNCIATION 
OF  LIFERENT 

I,  A.,  considering  that  under  the  trust  disposition  and  settlement  of  B., 
dated  ,  and  registered  in  the  Books  of  Council  and  Session  on 

,  the  said  B.  directed  bis  trustees  to  set  apart  the  sum  of  £1000  in 
their  names,  and  to  pay  me  the  iooome  thereof  during  my  life,  and  on  my  death 
to  pay  the  same  to  my  children  in  such  shares  as  1  should  appoint :  Further 
considering  that  the  sud  sum  was  set  apart  accordingly,  and  is  uow  represented 
by  {specify  the  inveetmentg\ :  Further  considering  that  I  have  three  efaildrea 
in  life,  C,  D.,  aud  E.,  who  have  all  attained  majority,  and  that  I  am  desirous 
of  appointing  the  said  fund  and  investments  irrevocably  to  the  said  C,  D.,  and 
E.  in  equal  shares,  and,  further,  of  renouncing  my  liferent  in  their  favour,  so 
that  they  may  be  in  Htulo,  if  so  disposed,  to  apply  for  pnyment  of  the  capital  in 
my  lifetime :  Therefore,  /n  the  Jirtt  place,  I  hereby  irrevocably  appoint  the 
said  fund  and  investments  to  the  said  C,  D.,  and  E.  equally  among  tbem; 
and,  In  the  second  place,  I  hereby  absolutely  and  irrevocably  renounce  and 
assign  to  the  said  C,  D.,  and  E.  equally  among  them,  my  liferent  right  in  the 
said  fund  and  investments,  and  all  income  payable  in  respect  thereof,  post  and 
current  as  well  as  future :  And  I  authorise  and  direct  the  trustees  of  the  said 
B  to  pay  all  such  income  to  the  said  C,  D.,  and  El,  and  also  the  capita)  when- 
ever the  said  C,  D.,  and  E,  request  them  to  do  so,  whether  in  my  lifetime  or 
not,  and  I  declare  that  the  receipt  of  the  said  C,  D.,  and  K  shall  be  a  full 
exoneration  and  discharge  to  the  said  trustees:  And  I  warrant  these  presents 
absolutely  to  the  said  C,  D.,  and  E.,  and  to  the  said  trustees:  And  I  have 
instantly  delivered  these  presents,  aud  in  token  thereof,  and  that  they  have 
accepted  delivery,  these  presents  are  subecribed  by  the  said  C,  D.,  and  E. — la 
witness  whereof. 

In  order  to  this  deed  being  efieotual,  three  things  are  necessary,  (1)  liferent 
not  alimentary  or  otherwise  protected ' ;  {2)  fee  indefeasibly  vested  • ;  and  (3) 
when  the  capital  goes  to  two  or  more  beneficiaries  whose  rights  rank  pari  ptupt 
the  trustees  are  not  bound  to  pay  any  part  of  the  capital,  though  the  liferent 
may  to  that  extent  have  been  renounced,  except  on  the  discharge  of  ail  the 
fiars.'  But  of  course  it  may  be  competent  for  the  liferenter  to  appoint  the 
whole  capital  to  one  or  more  of  the  fiars,  which  will  take  the  case  out  of  the 
rule,  or  abort  of  that  it  may  be  competent  to  give  the  appointed  share  a  pre- 
ferential ranking.  Before  the  money  is  paid  over  the  Government  duty  will 
be  oommuted  and  paid. 

'  See  p.  421.  •  HMane'i  Tts.  v.  Saldane,  18BB,  SS  R. 

'  Muirhavi   t.   Muir)iead,   1890,   17   E.       276. 
(H.  L.)  45. 
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SECTION  XLVI 
assitmfnok,  appointment,  and  resignation  op  trustees 

Assumption  or  Appointment 

Assumption. — 1.  Generally. — Trustees  have  power  of  assumption 
"  imlees  the  contrary  be  expressed ,*'  and  the  power  is  held  to  be  ex- 
cluded when  some  one  else  is,  by  the  instrument  creatit^  the  trust, 
entitled  to  appoint  new  trustees.^  Thus  in  the  case  cited  power  to 
make  new  appointments  was  reserved  to  the  spouses  and  the  survivor, 
and  the  trustees  were  expressly  authorised  to  assume  after  the  death  of 
both  spouses;  held  that  the  trustees  could  not  assume  so  long  as  either 
spouse  survived.  Executors  nominate,  even  though  not  truly  trustees, 
may  assume  co-executors.^ 

2,  Quorum. — By  the  Trusts  Act,  1861  (s.  1),  trustees,  "  or  a  quorum 
of  tliem,"  have  implied  power  to  assume  new  trustees.  But  the  signa- 
tures of  all  the  trustees  should  be  obtained.  The  power  to  a  quorum 
does  not  mean  that  they  may  proceed  to  exercise  it  without  consulting 
the  other  trustees.  A  deed  of  assumption  so  granted  has  been  held 
bad,'  but  it  depends  upon  circumstances.* 

3.  Sole  Trustee  ((troll  Trustees)  Resigning.— Ry  the  Trusts  Act,  1867 
(a.  10),  it  is  provided  that — 

if  any  trustee  entitled  to  resign  his  office  ia  at  the  time  sole  trustee,  he  shall 
□ot  be  entitled  to  resign  until,  with  the  consent  of  the  beneficiaries  under  the 
trust  of  full  age  and  capable  of  acting  at  the  time,  he  shall  have  assumed  new 
trustees,  who  ahall  have  declared  their  acceptance  of  office. 
This  clearly  applies  if  the  assumption  and  resignation  are  unico  coTU&xtu, 
the  assumption  being  made  because  of  the  resignation.  But  assuming 
it  to  be  clear,  on  the  facts,  that  the  assumption  and  resignation  are  two 
unrelated  acts,  the  consent  of  the  beneficiaries  is  not  required :  see  s.  1 
ot  the  1861  Act,  which  gives  "  power  to  such  trustee  if  there  be  only  one 
...  to  assume  new  trustees."  There  is  the  further  question  whether  the 
provision  applies  to  the  case  of  two  or  more  (being  the  whole)  trustees 
desiring  to  resign  office  at  one  time.    In  terms  it  does  not,  but  in  spirit 
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it  clearly  does ;  and  certainly  the  tmeteea  should  either  obtain  the 
consent  of  the  beneficiaries  or  apply  to  the  Court,  in  terms  of  the  same 
section,  for  the  appointment  of  new  trustees  or  a  factor.^  As  regards 
these  questions,  there  is  this  to  be  said,  that  they  cannot  arise  if  the 
resigning  trustee  or  trustees  obtain  a  discharge  from  the  beneficiaries,  as 
they  certainly  oi^ht  to  do.  The  discharge  will  narrate  the  assumption, 
which  will  be  an  express  consent  thereto. 

4  Trustees  appoitUed  by  the  Court  have  not  power  of  assumption, 
unless  expressly  conferted  by  the  Court  (1867  Act,  s,  13). 

5.  Assumed  Trustees. — The  question  is  sometimes  raised  whether 
assumed  trustees  have  themselves  power  of  assumption.  The  Tmsta 
Act,  1861  (8.   1),  provides— 

All  trusts  .  .  .  under  which  gratuitous  trustees  are  nominated,  shall  be  held 
to  inolude  .  .  .  power  to  .  .  .  the  trustees  bo  nominated  ...  to  assume  new 


What  does  "  nominated "  mean  ?  It  is  submitted  that  the  claoae 
covers  the  case  of  trustees  nominated  in  a  deed  of  assumption  as  well 
as  those  nominated  in  the  tnist  deed.  For  (a)  under  sec.  1  of  the 
Trusts  Act,  1867,  the  words  "gratuitous  trustees"  include  "all 
trustees,  whether  original  or  assumed";  (&)  by  the  same  Act  (s.  13) 
it  is  enacted  that  trustees  appointed  by  the  Court  are  not  to  have 
power  to  assume  new  trustees  unless  expressly  conferred;  and  if  it 
bad  been  intended  that  assumed  trustees  were  not  to  have  the  power, 
one  would  have  expected  to  find  that  expressed ;  (c)  by  the  1861  Act 
the  power  of  resignation  is  conferred  on  "any  trustee  so  nominaied' 
and  by  Sched.  A  of  the  1867  Act  it  is  express  that  this  includes 
assumed  trustees ;  and  {d)  the  form  of  deed  of  assumption  in  Sched.  B 
of  the  1867  Act  is  not  consistent  with  the  view  that  the  granters  of 
it  must  have  been  original  trustees.  Of  course  original  trustees,  in 
assuming  new  trustees,  cannot  confer  the  power  if  it  does  not  exist 
independently.  But  the  testator  certainly  may;  and  to  avoid  all 
question  it  is  su^ested  that  wills  and  trust  deeds  should  contain  a 
clause  declaring  that  power  of  assumption  is  conferred  on  assumed  as 
well  as  on  the  original  trustees. 

6.  Insanity,  Incapacity,  or  Absence. — Under  sec  11  of  the  1867  Ac^ 
if  a  trustee  is  incapacitated  by  insanity  or  physical  or  mental  disability, 
or  is  continuously  absent  from  the  United  Kingdom  for  six  months,  the 
other  trustee  or  trustees  may  assume.  But  if  a  quorum  cannnot  be 
obtained,  the  consent  of  the  Court  is  necessary. 

Appointment. — 1.  By  spouses  voider  lapsed  Marriage  TrasU.-~ 
Under  marriage  contracts  where  the  trusteeship  has  failed  the  spouses 
may  appoint  new  trustees  without  going  to  the  Court.* 

2.  By  heneficiaries  in  lapsed  trusts. — See  p.  875  as  to  appointment 
without  going  to  the  Court 

1  XaxwelPtTrt.y.  if.,  laii,  2  K  71.  '  AWInmlty.  Jfilbr,  1883,  9  R.  1104. 
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3.  SuTvivimg  ttstator  under  mutual  will. — Aa  to  the  power  of  the 
surviving  testator  regarding  the  truBteeship  of  the  predeceaser'B  estate, 
see  the  case  noted  below,' 

4.  Bi/  the  Court  wader  the  Trustt  Acts,  and  also  ex  nobUi  ojudo  whan 
circumstaDces  make  it  expedient.* 

Terms  of  the  Deed. — (1)  OodidU. — AsBuming  that  it  is  the  case 
of  a  testamentary  trust,  reference  will  be  made  not  only  lo  the  will, 
but  also  to  any  codicil  or  codicils,  and  the  new  trustees  will  be 
asaumed  as  trustees  under  the  will  and  codicil  or  codicils.  If,  how- 
ever, the  codicil  or  codicils  contain  absolutely  nothing  but  alterations 
in  the  trusteeship,  there  is  then  no  necessity  for  assuming  the  trustees 
as  trustees  under  the  codicils,  and  it  is  thought  to  be  better  not  to 
do  so. 

(2)  Title  of  Aasaming  Trustees. — This  should  be  set  out,  whether 
it  be  (a)  a  codicil,  (6)  a  deed  of  assumption,  or  (c)  a  decree  of  the 
Court ;  and  in  this  last  case  it  will  be  added,  "  under  which  express 
power  of  assumption  was  conferred  upon  us." 

(3)  ^>eciJication  of  Origi-nal  Trustees. — It  is  diflBcult  to  see  why 
this  should  have  been  required,  but  it  is  so  under  the  Sched.  B  to  the 
1367  Act.  Some  little  awkwardness  is  introduced  when  changes  in 
the  trusteeship  have  been  made  by  codicils.  Yarlous  cases  may  be 
figured.  The  matter  is  altogether  immaterial,  except  lor  the  statutory 
form,  and  the  aim  should  be  to  study  brevity,  and  the  exclusion  of 
what  is  really  irrelevant  matter,  as  much  as  possible. 

(4)  Conveyance  to  Old  and  New  Trustees. — It  the  old  trustees  are 
about  to  resign,  it  is  for  consideration  whether  the  statutery  form 
should  not  be  altered  to  the  extent  of  making  the  conveyance  to  the 
new  tnistees  only.  It  does  appear  rather  InconslBtent  to  convey  the 
estate  to  persons  who  are  Tiot  intended  to  hold  it.  See  also  p.  863,  and 
for  form,  p.  868. 

(5)  Destinaiion  and  Quomm. — In  the  statutory  form  three  point's 
are  mentioned  in  this  respect,  namely,  (a)  survivorship,  (b)  destination 
to  the  heirs  of  the  last  survivor,  and  (c)  the  majority  to  be  a  quorum. 
These  are  all  unnecessary,  as  being  all  implied  at  any  rate;  and  if 
they  were  not,  it  is  not  easy  to  see  how  th^  could  competently  be 
introduced  by  trustees  merely  in  assuming  new  trustees.  If  and  so 
far  as  the  trust  deed  is  silent  on  these  points,  the  statutory  form  should 
be  followed.  But  care  will  be  taken  to  see  that,  so  far  as  the  trust 
deed  is  express  on  any  of  these  points,  its  terms  are  exactly  repeated. 
Thus  the  destination  to  the  heir-at-law  may  be  limited  by  the  words 
"  being  major,"  and  the  provision  as  to  a  quorum  may  make  it  consist 
of  a  majority  resident  in  the  United  Kingdom  or  in  Great  Britain. 

(6)  General   Conveyance. — Insert  "  me "   or  "  us "   after   ' 
"   WeUk'i  Tr».  y.  IV.,  1871,  10  M.  Ifl. 
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to  "  in  the  clause  "  belonging  to  or  under  my  {or  our)  control,"     As  to 
dispenBing  with  the  conveyance  altogether  in  certain  caeee,  see  p.  863. 

(7)  Spedai  Conveyances. — Dealing  here  only  with  the  case  of 
heritable  property  and  heritable  securities  in  Scotland,  the  question 
whether  special  conveyances  of  these  should  be  incorporated  in  the 
deed  of  aseumption  depends  upon  which  course  will  be  tlie  more 
economical,  and  that  is  a  question  of  circumstances.  The  alternative 
is  s  notarial  instrument  on  the  prior  title  and  the  deed  of  assumption 
as  a  general  conveyance.  Assuming  that  the  title  of  the  grancers  is 
complete,  then  if,  when  the  property  or  security  comes  to  be  dealt  with 
by  way  of  sale  or  discharge,  any  one  of  these  granters  is  alive  and 
acting,  it  will  never  be  necessary  to  complete  the  title  of  the  assumed 
trustees  at  alL  If,  therefore,  there  is  a  fair  chance  of  that  being  the 
case,  it  is  not  necessary  to  have  any  special  conveyance.  If,  on  the 
other  band,  the  assuming  trustees  are  just  about  to  resign  ofBce,  a  special 
conveyance  will  be  taken  as  a  matter  of  course.  If,  ^ain,  the  title  ol 
the  granters  is  not  complete,  it  is  obvious  that  they  cannot  grant  a 
special  conveyance:  in  that  case  the  course  is  a  general  conveyance 
only,  followed  by  a  notarial  instrument  in  favour  of  all  the  acting 
trustees,  either  immediately  or  when  it  is  required.  When  special 
conveyances  are  included  the  deed  of  assumption  will  be  recorded 
with  a  warrant  "for  preservation  as  well  as  for  publication"  in  the 
county  or  all  the  counties  in  which  the  properties  are  situated.  If 
registration  is  necessary  in  any  burgh  r^;i8ter,  the  extract,  when 
received  from  the  Register  House,  will  be  recorded  in  the  burgh 
register  .with  a  separate  warrant  thereon  saying  nothing  about 
preservation.  What  has  been  said  above  aa  to  not  taking  infeftment 
in  favour  of  the  new  trustees  is  subject  to  the  remarks  ir^a  as  to  com- 
pletion of  title.     See  further,  infra,  as  to  s^Mraie  special  conveyancea 

(8)  ConseTit  to  Reffistration. — This  is  atti^ther  unnecessary,  and 
in  any  case  the  reference  to  the  registers  of  sasines  which  occurs  in 
the  statutory  form  will  be  omitted. 

Two  Trusts  under  Marriage  OontractB.— When  the  assumption 
is  under  a  contract  of  marriage  by  which  two  trusts  are  constituted — 
the  one  by  the  husband  and  the  other  by  the  wife — there  is  no  need 
for  more  than  one  deed  of  assumption,  but  it  will  be  framed  so  as  to 
make  it  clear  and  express  that  the  new  trustees  are  assumed  under  both 
trusts,  and  that  both  trust  estates  are  conveyed.     See  p.  866. 

Separate  Special  Oonveyancea — As  a  matter  of  conveyancing 
care  will  be  taken  to  see  that  in  point  of  fact  whatever  is  necessary  to 
give  the  new  trustees  a  title  to  the  various  assets  of  the  trust  is  carried 
throi^h.  ThoB  there  may  be  English  or  other  foreign  assets;  there 
may  be  assets  standing  in  the  names  of  the  trustees  ex  facie  as 
individuals;  and  even  as  r^ards  assete  in  Scotland  standing  in  the 
names  of  the  trustees  as  such,  e.g.  stock  of  banks  or  companies, — in  all 
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of  theee  cases  it  may  be  necessarj  to  have  special  deeds  of  transfer, 
BO  as  effectually  to  carry  the  assets  in  question.  In  these  cases 
especially  it  is  recommended  that  if  the  old  trustees  are  at  the  same 
time  retiring,  the  conveyances  should  be  to  the  new  trustees  only. 
Indeed,  in  certain  cases,  any  other  course  will  be  found  unworkable. 

Acceptance  of  Office- — There  should  be  an  express  acceptance  of 
office  by  the  new  trusteee.  The  best  way  is  to  incorporate  this  in  the 
deed  itself ;  but  if  that  is  omitted,  the  acceptances  should  be  written 
on  the  principal  deed  before  it  is  given  in  to  be  registered. 

Stamp  Duty. — ^The  stamp  duty  on  a  deed  of  assumption  is  £1 
if  it  contains  (1)  an  appointment  of  trustee  and  (2)  a  conveyance. 
The  stamp  duty  is  not  increased  by  including  in  the  deed  any  or  all 
of  tlie  following: — (1)  One  appointment  and  one  conveyance  with 
reference  to  two  trusts  under  a  contract  oE  marriage,  (2)  special 
conveyances  of  the  trust  assets,  (3)  an  acceptance  of  office,  (4)  a 
minute  of  resignation  by  the  old  trustee  or  trustees,  and  (5)  an 
acceptance  by  'the  new  trustees  of  intimation  of  the  resignation. 
Each  separate  special  transfer  will  require  a  10s.  stamp.  If  the  only 
asset  is,  say,  a  holding  of  English  railway  stock,  and  a  separate  transfer 
thereof  is  insisted  upon  by  the  company,  a  saving  of  lOs.  may  be 
eETected  by  omitting  any  conveyance  from  the  deed  of  assumption 
altogether.  That  deed  will  then  require  a  lOs.  stamp  only.  This 
course  would  also  be  available  it  the  only  asset  were  a  bank  deposit 
receipt,  which  in  point  of  fact  could  be  transferred  by  indorsement, 
and  in  many  similar  cases. 

Oompletion  of  Title. — There  can  be  little  doubt  that  it  is  the 
duty  of  the  trustees  to  see  that  their  title  to  the  trust  property  is 
completed  and  stands  in  the  names  of  all  the  trustees,  so  that  the 
estate  and  beneficiaries  shall  have  the  protection  thereby  implied. 
There  is  no  difficulty,  on  the  score  of  expense,  as  regards  almost  all 
kinds  of  property  except  heritable  property  and  heritable  securities. 
As  regards  these,  however,  the  matter  of  expense  is  important  It 
has  been  dealt  with  above  from  a  mere  conveyancing  point  of  view. 
But  it  will  be  the  tint's  duty  to  advise  the  trustees  that  the  title 
should  be  completed ;  and  if  that  is  not  to  be  done,  there  should  be  a 
written  record  that  it  was  decided  not  to  do  it,  notwithstanding  the 
agent's  advice.  In  another  aspect  the  completion  of  title  to  various 
kinds  of  property,  e.g.  shares  in  banks  and  other  companies,  may  involve 
personal  liability  on  the  part  of  the  trustees  to  the  creditors  of  the 
companies,  and  therefore  this  will  be  explained,  and  nothing  will  be 
done  without  express  written  instructions. 

Resignation 
Who    entitled    to    resign* — (1)    Non-graiuUoue    Trustee. — This 
refers  to  any  trustee  "  to  whom  any  legacy  or  bequest  or  annuity  is 
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'  expreaaly  given  on  condition  of  the  recipient  thereof  accepting  the 
office  of  trustee  undet  the  trust,"  and  who  accordingly  is  not  "entitled 
to  resign  the  office  of  trustee  .  .  .  unless  otherwise  ea^estlt/  declared 
in  the  trust  deed"  (1867  Act,  s.  1).  It  is  hardly  necessary  to  point 
out  that  this  does  not  apply  to  a  trustee  who  takes  a  l^acy  or  other 
benefit  under  the  deed,  unless  attached  to  the  benefit  there  ia  the 
condition  that  non-acceptance  of  ofBce  shall  entail  forfeiture.  If  it 
be  intended  that,  notwithstanding  the  l^acy  and  condition,  the  trustee 
should  still  be  entitled  to  resign  office,  it  ought  to  be  expressly  declared 
that  the  trustee  shall  be  deemed  a  gratuitous  trustee,  "  with  all  the 
powers  competent  to  any  other  gracuitous  trustee,  including  power  to 
resign  office  " ;  but  less  may  do>  In  order  to  avoid  any  question  as  to 
the  effect  of  resignation  upon  the  l^acy,  it  will  be  well  to  continue 
"  without  forfeiture  of  or  prejudice  to  the  l^acy  (or  legacies  or  other- 
wise) hereby  bequeathed  to  him."  But  it  is  difficult  to  understand  the 
frame  of  mind  which  would  give  such  a  conditional  legacy  and  at  the 
same  time  supply  the  means  of  defeating  the  condition.  If  circumstances 
should  arise  rendering  continuance  in  office  very  inconvenient,  the 
Coiurt  may  give  power  to  res^  on  condition  of  returning  the  l^acy,* 
or  even  without  that  condition,'  or  may  refuse  the  power  even  though 
repayment  be  offered*;  and  a  doubtful  resignation  will  not  be  confirmed 
by  the  Court  ex  post  facto.'' 

(2)  Sole  trustee  (or  all  trustees)  resigning.     See  p.  859. 

Executorship. — In  testamentary  trusts  resignation  as  trustee 
infers  res^ation  as  executor  if  that  office   is  also  held  (1867  Act, 

8.18). 

Form  of  Beedgnatioii. — This  is  alternative,  either — 

1.  A  "  minute  of  the  trust  entered  in  the  sederunt  book  of  the 
trust,  and  signed  in  such  sederunt  book  by  such  trustee  and  by  the 
other  trustee  or  trustees  acting  at  the  time  "  (1867  Act,  a.  10) ;  or 

2.  Separate  minute  of  resignatioa 

The  advantages  attached  to  the  former  method  are  that  it  saves 
stamp  duty,  intimation,  and  inducue.  The  disadvantages  are  that  the 
evidence  is  not  easily  producible  to  companies,  etc.,  and  not  being 
capable  of  registration,  may  be  lost  altogether. 

Id  the  case  of  the  separate  minute  of  resignation,  it  is  held  that  a 
lOs.  stamp  is  required;  the  stamp  is  not  increased  though  two  or 
more  trustees  resign  in  the  one  document.  Begistration  in  the  books 
of  Council  and  Session  is  referred  to  in  the  Act,  and  is  usual,  but  is  not 
essential.  In  framing  the  separate  minute  the  word  "at"  will  be 
inserted  in  the  phrase  "  as  (at)  and  from  "  which  occurs  in  the  statutory 

'  A»»at  Co.  V.  Shirtu,  1886,  4  a  L.  T.  »  OulkrU,   Petr.,   1895,  22  B.  STB  (oon- 

No.  1S5.  flioting  peraonkl  inUrsst). 

«  Orph/ot.  Prtt.,  1897,  24  K.  871.  *  Stott  v.  JUuir'a  Trs.,  1894,  22  E.  78. 

'  .W'tlraH,  Petr.,  1895,  22  E.  872. 


j,t.zed_,CjOOt^lC 


RESIGNATION  865 

form;  and  as  regaidB  the  specification  of  the  or^iaal  trustees  (which 
is  required),  reference  is  made  to  p.  861.  If  the  resigning  trustee  was 
not  an  original  trustee,  the  deed  of  assumption  or  decree  under  which 
he  was  appointed  requires  to  be  set  out. 

Intimation  and  Inducim- — When  the  resignation  is  by  separate 
minute,  the  resigning  trustee  is  (s.  10  of  1867  Act)  "bound  to  intimate 
the  same  to  his  co-tru3t«e  or  trustees,  and  the  resignation  shall  be  held 
to  take  effect "  at  intervals  after  the  intimation,  or  last  intimation,  as 
follows: — (a)  One  month  if  the  other  trustees  are  within  Scotland, 
(fi)  three  months,  if  not,  and  (c)  six  months  if  the  address  cannot  be 
found,  in  which  case  the  intimation  is  edictal.  It  is  not  clear  what 
are  the  purpose  and  effect  of  these  periods  of  intimation  or  indiicus,  but 
at  any  rate  the  resignation  is  not  revocable  during  their  currency.' 

Divestiture. — Both  parties,  ie.  the  resigning  trustee  on  the  one 
hand,  and  the  continuing  trustees  and  beneficiaries  on  the  other,  are 
interested  to  see  that  the  former  is  divested  of  the  trust  estate.  In 
many  special  cases  special  conveyances  wUl  be  required,  as  to  which 
see  p.  862  in  the  converse  case  of  assumption.  So  far  as  the  matter 
of  time  goes,  the  resigning  trustee  is  quite  in  tiiuio  to  grant  convey- 
ances after  his  resignation.  This  might  not  be  clear  on  principle,  but 
sec.  10  of  the  1867  Act  provides  that — 

any  retiring  trustee,  or  trustees  who  may  have  already  retired,  shall  be  bound 
when  required,  and  at  the  expense  of  the  trusty  to  execute  all  deeds  necessary 
for  divesting  them  of  trust  property. 

But  it  is  the  interest  of  the  retiring  trustee  te  have  the  divestiture 
carried  into  execution  at  once.  This,  of  course,  refers  especially  to  the 
case  of  assets  to  which  liabiUtiee  are  attached.  It  should  be  seen  that 
the  resignation  is  intimated,  and  is  folly  acted  upon,  to  the  effect  of 
removing  the  name  of  the  rescuing  trustee  from  share  registers,  etc' 

DEED  OF  ASSUMPTION  IN  ORDINARY  FORM 

WITHOUT  SPECIAL  CONVEYANCES 

We,  A.  and  B.,  the  accepting  and  aurviving  trustees  acting  under  the  trust 

disposition  and  settlement  granted  by  X.  in  our  favour,  dated  ,  and 

roistered  in  the  Books  of  Counoil  and  Session  on  ,  do  hereby  assume 

C.  and  D.  as  trustees  under  the  said  trust  disposition  and  settlement :  And  we 

dispone  and  convey  to  ourselves  and  the  said  C.  and  D.,  as  trustees  under  the 

said  trust  disposition  and  settlement,  and  the  survivors  or  survivor,  and  the 

heirs  of  the  last  survivor,  the  majority  while  more  than  two  are  acting  being  a 

quorum,  All  and  Sundry  the  whole  trust  estate  aod  effects,  heritable  and 

moveable,  real  and  personal,  of  every  description  or  wherever  situated,  at 

present  belonging  to  us  or  under  our  control  as  trustees  under  the  sud  trust 

disposition  and  settlement,  together  with  the  whole  vouchers,  titles,  and 

'  FultarionU  Tra.  v.  Jama,  1865,  2S  B.  ■  Dalgl^th  i.  'Land  Feuing  Co.,   ISSS, 

lOG.  13  R.  223.    See  B.  7  or  the  1891  Act. 
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instruotioDB  tboreof:  And  we  the  said  C.  and  D.  hereby  accept  office  as 
trustees  foresaid. — In  witness  whereof. 
Stamp.  £1. 

DEED  OF  ASStJMPTION  UNDER  MiRRIAGE  CONTRACT 
CONTAINING  TWO  SEPARATE  TRUSTS 

We,  A.  and  B.,  the  accepting  and  aurriTiiig  trustees  under  the  two  trasts 
constituted  under  the  oontmot  of  marriage  between  X.  and  T.,  dated  , 

and  roistered  in  the  Books  of  Council  and  Seeuon  on  ,  do  herebj 

assume  C.  and  D.  as  trustees  in  both  trusts  under  the  said  contract  of  marriage : 
And  we  dispone  and  convey  to  ourBelves  am)  the  said  G.  and  D.,  as  trasteee  in 
the  respective  trusts  under  the  said  contract  of  marriage,  and  the  surrivon  or 
survivor,  and  the  heirs  of  the  last  survivor,  the  ouyority  while  more  tbao  two 
are  acting  being  a  quorum,  All  and  Sundiy  the  whole  trust  estates  and  eflects, 
heritable  and  moveable,  real  and  personal,  of  every  descriptjon  or  wheiew 
situated,  at  present  belonging  to  us  or  under  our  oontrol  as  trustees  in  the 
respective  trusts  under  the  scud  contract  of  marriage,  t<^ther  with  the  whole 
vouchers,  titles,  and  instructions  thereof :  And  we  the  said  C.  fuid  D.  here^ 
accept  office  as  trustees  foresaid. — In  witness  whereof. 

Stamp,  XI. 

DEED  OF  ASSUMPTION  WITH  SPECIAL  CONVEYANCES 
We,  A.  and  B.  [ag  on  p.  866,  to  the  words  "  instruoUons  thereof  "  indmnn, 
and  proceed],  and  particularly,  but  without  prcgudica  to  the  said  generality,  we 
grant  the  following  special  conveyances  of  particular  assets  of  the  said  tmst 
estate :  That  is  to  say : 

].  Sfboial  Cokvetahob  op  Hbritabls  Profbrtt 
In  the  Jiret  place,  we,  as  trustees  foresaid,  dispone  to  ourselves  and  the  sud 
C.  and  D.,  as  trustees  foresaid,  and  the  survivors  or  survivor,  and  the  hein  of 
the  IsstsurvivoF,  and  the  assignees  of  the  said  trustees  or  trustee,  {first)  All  and 
Whole  the  lands  of  Y.,  in  tho  county  of  Z.,  being  the  subjects  particulariy 
described  in  the  notarial  instrument  in  favour  of  us,  as  trustees  foresaid, 
recorded  in  the  division  of  the  general  renter  of  sasines  for  the  county  of  Z, 
on  [epecify  teinds,  etc.,   to  far  as  neeesiari/] ;  and  (second)  the  . 

house  1  King  Street,  in  the  city  and  county  of  Edinburgh,  being  the  subjects 
particularly  described  in  the  other  notarial  instrument  in  favour  of  us,  >s 
trustees  foresaid,  recorded  in  the  division  of  the  general  roister  of  sasines  for 
the  county  of  Edinburgh  on  the  {eped/y  teinds,   etc.,  eo  far  « 

neressaryj,  With  entry  to  the  said  respective  subjects  her^before  disponed  U 
at  the  term  of  [insert  last  term  to  u>hi<A  rent  paid] :  And  we  asugn  the  writs 
and  the  rente  of  the  said  respective  subjects : 

2.  Special  Conveyance  of  Heritable  Bonds 
In  the  second  place,  we,  as  trustees  foresaid,  do  hereby  assign  and  dispooe 
to  and  in  favour  of  ourselves  and  the  said  C.  and  D.  as  trustees  foresaid,  and 
the  survivors  or  survivor,  and  the  heirs  of  the  last  survivor,  and  the  assgnecs 
whomsoever  of  the  said  trustees  or  trustee,  (first)  a  bond  and  dispositira]  in 
seciirity,    dated  and   recorded  as  aftermentioned,  for  the  sum  of 
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£,  gntnted  b;  E.  io  favour  of  F.,  with  interest  from  the  term  ol  ]la»i 

term  to  tehieh  interest  paid] ;  and  also  All  and  Whole  [deecribe  or  refer  to  the 
aeeurity-mloeeti],  all  as  specified  and  deecribed  in  the  Bud  bond  and  dispoHition 
in  seourity,  recorded  in  the  diviuon  of  the  general  register  of  aasiaes  for  the 
county  of  on  ,  To  which  bond  and  diaposition  in  security 

we  acquired  and  have  right  conform  to  the  following  writs,  namely,  (1) 
assignation  by  the  Bud  F.  to  the  said  X.  [the  te^aior'\  dated  ,  and 

recorded  in  the  siud  last  mentioned  division  of  the  general  register  of  sasines 
on  ,  (2)  the  said  trust  dispoaition  and  settlement  of  the  said  X., 

and  (3)  notarial  instrument  in  favour  of  ua,  as  trustees  foresaid,  reoorded  in  the 
said  last  mentioned  division  of  the  general  register  of  sasines  on  j  and 

(second)  but  only  to  the  extent  after  mentioned,  a  bond  and  disposition  in 
security,  dated  and  recorded  as  after  mentioned,  for  the  sum  of 

£1000  granted  by  G.  in  favour  of  us,  as  trustees  foresaid,  with  interest  from 
the  term  of  {laM  term];  and  also  All  and  Whole  [describe  or  refer  to  the 
seeuritif-miij&its],  all  as  specified  and  described  in  the  said  last  mentioned  bond 
and  disposition  in  security,  recorded  in  the  division  of  the  general  roister  of 
sasines  for  the   county   of  on  :  But  declaring  that  these 

presents  do  and  shall  assign  the  said  last  mentioned  bond  and  disposition  in 
security  only  to  the  sxtent  of  £500  of  the  principal  sum  therein  contained, 
with  the  interest  thereof  from  the  term  of  [last  term],  and  penalties  corre- 
sponding thereto  if  incurred,  ranking  pari  paaau  with  the  remainder  of  the 
principal  sum  contained  in  the  said  bond  and  disposition  in  security,  interest, 
and  penalties: 

3.  Sfeciai  Cohvbianob  op  Stocks  and  Sbabbs 
And  in  the  third  place,  we,  as  trustees  and  executors  foresaid,  do  hereby 
assign  and  transfer  to  ourselves  and  the  said  C.  and  D.,  as  trust«eB  under  the 
said  trust  disposition  and  settlement,  and  the  survivors  or  survivor,  and  the 
heirs  of  the  last  survivor,  and  the  assignees  whomsoever  of  the  said  trustees 
or  trustee,  All  and  Sundry  the  stocks  and  shares  specified  in  the  inventory 
thereof  annexed  and  signed  as  relative  hereto,  and  hereby  adopted  and  held 
as  repeated  bremtatis  causa,  and  that  all  subject  to  the  several  conditions  on 
which  we  the  said  A.  and  B.  held  the  same  immediately  before  the  execution 
hereof;  and  we  the  said  A.,  B.,  C,  and  D.  hereby  accept  the  said  stocks  and 
shares  subject  to  the  said  conditions :  And  we  the  said  C.  and  D,  hereby 
accept  ofhoe  as  trustees  foresaid. — In  witness  whereof. 

INVENTORY  REFERRED  TO  IN  THE  FOREGOING 
DEED  OF  ASSUMPTION 


CompMiy. 

or  Shares. 

Amount  of  Stock  or 

Nomber  (and  DirtinotiTB 

Numbers)  of  Shares. 

Stamp,  £1. 
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DEED   OF   ASSUMPTION   BY   SOLE   TRUSTEE   WHO   IS 
RESIGNING,  AND  CONTAINING  HIS  RESIGNATION 

I,  A.,  sole  aurdving  trustee  acting  under  the  trust  disposition  and  settle- 
ment granted  by  X.  in  favour  of  me,  and  of  Y.  and  Z.,  both  now  deceased, 
dated  ,  and  registered  in  the  Books  of  Couacil  and  Session  on 

,  Considering  that  I,  beii^;  desirous  of  resigning  office  as  trustee 
foresaid,  have,  with  consent  of  the  beneficiaries  under  the  trust,  arranged  to 
aasume  B.,  C,  and  D.  as  trustees,  and  immediately  thereupon  to  resign  office : 
Therefore 

AbsdhptioN  and  Gbnbbal  Cosvkyakok 
In  the  jird  place,  I  do  hereby  aasume  the  said  B.,  C,  and  D.  as  trusteea 
under  the  said  trust  disposition  and  settlement :  In  the  second  place,  I  die* 
pone  and  convey  from  myself  to  the  said  B.,  C,  and  D.,  as  trustees  under  the 
said  trust  disposition  and  settlement,  and  the  survivors  or  survivor,  and  the 
heirs  of  the  last  survivor,  the  majority  while  more  than  two  are  acting  being  a 
quorum,  All  and  Sundiy  the  whole  trust  estate  and  effects,  heritable  and 
moveable,  real  and  personal,  of  every  description  or  wherever  situated,  at 
present  belonging  to  me  or  under  my  control  as  trustee  under  the  said  trust 
dispoeition  and  settlement,  together  with  the  whole  vouchers,  titles,  and 
instructions  diereof  [Aere  irtiert  particular  conveyance,  if  urtsAetf]  : 

Resignation 
Jn  the  third  place,  I  do  hereby  reugn,  as  from  and  after  the  date  hereof, 
the  office  of  trustee  under  the  said  trust  disposition  and  settlement: 

AOOBPTANCB   OF  OrFICE  BT   NsW  TRUSTEES 

And  in  the  fourth  place,  we  the  stud  B.,  C,  and  D.  hereby  accept  office  s8 
trustees  foresaid ;  and  also  accept  intimation  of  the  foregoing  resignation,  and 
dispense  with  any  induda  or  period  of  notice. — In  witness  whereof. 
Stamp,  £1. 

DEED  OF  ASSUMPTION  BY  ONE  OP  TWO  TRUSTEES 
UNDER  AUTHORITY  OF  THE  COURT 

I,  A.,  one  of  the  two  trustees  under  the  trust  disposition  and  settlemmt 
granted  by  X.  in  fovour  of  me  and  B.,  dated  ,  and  roistered  in 

tiie  Books  of  Council  and  Session  on  ,  Considering  that  in  respect 

of  the  incapacity  [or  continuous  absence  from  the  United  Kingdom  for  sii 
months]  of  the  said  B.,  who  is  the  other  trustee  under  the  said  trust  dispo«- 
tion  and  settlement,  I  have  been  authorised  by  the  Court  of  Session  to  giant 
these  preseuta  conform  to  Act  and  Decree  dated  ,  and  extracted 

on  :  Therefore  I  do  hereby  assume  C.  and  D.  as  trustees  under  the 

■aid  trust  disposition  and  settlement;  and  I  diE^ne  and  convey  to  myself 
and  the  said  B.,  C,  and  D.,  as  trustees  under  the  said  trust  dispoution  and 
settlement,  and  the  survivora  or  survivor,  and  the  heiia  of  the  last  survivor, 
^e  majority  while  more  than  two  are  acting  being  a  quorum,  All  and  Sundiy 
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the  whole  trust  estate  and  effeote,  heritable  and  moveable,  real  and  personal, 
of  ever;  description  or  wherever  situated,  at  present  belonging  to  me  and  the 
said  B.,  or  under  my  and  his  control,  as  trustees  under  the  said  trust  disposi- 
tion and  settlement,  blether  with  the  whole  vouohere,  titles,  and  instruotions 
thereof:  And  we  the  said  C.  and  D.  accept  office  as  trustees  foresaid. — In 
witness  whereof. 

DEED  OF  ASSUMPTION  BY  AN  ORIGINAL  AND  AN  ASSUMED 
TRUSTEE  WHERE  THERE  WAS  A  CODICIL  AFFECTING 
TRUSTEESHIP 

We,  A.  and  B.,  the  surriring  truateea,  original  and  assumed,  acting  under 
the  trust  disposition  and  settlement  granted  hj  X.  in  favour  of  me  the  said  A., 
and  also  in  fovour  of  Y.,  dated  ,  and  codioO  thereto  dated  , 

b;  whioh  he  recalled  the  appointment  of  the  said  Y.  and  appointed  Z.,  now 
deceased,  to  be  a  trustee,  both  re^etered  in  the  Books  of  Council  and  Session 
on  ,  and  to  which  office  of  trustee  I  the  said  B.  was  assumed 

conform  to  deed  of  assumption  granted  by  me  the  said  A.  and  by  the  said  Z. 
dated  ,  and  registered  in  the  Books  of  Council  and  Session  on 

,  do  hereby  assume  C.  and  D.  as  trustees  under  the  said  trust 
disposition  and  settlement  and  codicil :  And  we  [a*  in  previom/ormt], 

DEED  OF  ASSUMPTION  BY  TRUSTEES  APPOINTED  BY 
THE  COURT 

We,  A.  and  B.,  the  trustees  acting  under  the  trust  disposition  aud  settle- 
ment granted  by  X.  in  favour  of  Y.  and  Z.,  both  now  deceased,  dated 
,  and  registered  in  the  Books  of  Council  and  Session  on  , 

to  which  office  of  trustees  we  were  appointed  under  Act  and  Decree  of  the 
Lords  of  Council  and  Session  dated  ,  and  extracted  on  , 

whereby  special  power  was  given  to  us  to  assume  new  trustees,  da  hereby 


MINUTE  OF  RESIGNATION  BY  AN  ORIGINAL  TRUSTEE 
T,  A.,  do  hereby  resign,  aa  at  and  from  the  date  hereof,  the  office  of 
trustee  under  the  trust  disposition  and  settlement  granted  by  X.  in  favour  of 
B.   and  C.  and  myself,  dated  ,  and  registered   in  the  Books  of 

Council  and  Session  on  :   And  we  the  said  B.  and  C.^  hereby 

accept  intimation  of  the  foregoing  resignation,  and  dispense  with  any  indueia 
or  period  of  notice. — In  witness  whereof. 
Stamp,  10s. 

MINUTE  OF  RESIGNATION  BY  AN  ASSUMED  TRUSTEE 
OR  A  TRUSTEE  APPOINTED  BY  THE  COURT 

I,  A.,  do  hereby  resign,  as  at  and  from  the  date  hereof,  the  office  of  trustee 
nnder  the  trust  disposition  and  settlement  granted  by  X.  in  favour  of  B.  and 

'  The  reaigiiliig  trustee  or  tnutees  will  sign  before  the  other  tnutee  or  tnuteas. 
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C,  dated  ,  and  registered  in  the  Books  of  Council  and  Session  en 

,  and  to  which  office  of  trustee  I  was  aaeumed  by  deed  of  assump- 
tion granted  by  the  said  B.  and  C.  in  my  favour  dated  ,  and 
registered  in  the  Books  of  Council  and  Seesion  on  [or,  and  to  whidi 
office  of  trustee  I  was  appointed  by  Act  and  Decree  of  the  Lords  of  Council 
and  Session  dated  ,  and  extracted  on  ] :  And  we  the 
said  B.  and  C.  hereby  accept  [at  in  premoue  form]. 

MINUTE  OF  RESIGNATION  BY  ONE  TRUSTEE  UNDEE 
TWO  TRUSTS 

I,  A.,  do  hereby  resign,  as  at  and  from  the  date  hereof,  the  offices  of  trustee 

under  both  tniste  conatituted  in  the  contract  of  marriage  between  X.  aud  Y> 

dated  ,  and  registered  in  the  Books  of  Council  aud  Session  on 

:  And  we,  B.  and  C.,'  the  remaining  trustses  in  the  said  tmsta, 

hereby  accept  intimation  [as  before]. 

Stamp,  10a. 

MINUTE  OF  RESIGNATION  BY  TWO  TRUSTEES  UNDER 
ONE  TRUST 

We,  A.  and  B.,  do  hereby  rengn,  as  at  and  from  the  dat«e  of  our  respective 
signatures  hereto,  our  respective  offices  of  trustee  under  the  trust  dispoeitioo 
and  settlement  granted  by  X.  m  favour  of  C.  and  oorselTce  dated  , 

and  registered  in  the  Books  of  Council  and  Session  on  :  Aud  I  the 

said  C  hereby  accept  intimation  of  the  forgoing  resignations,  and  dispenas 
with  any  inducim  or  period  of  notice.— In  witness  whereof. 

Stamp,  lOs. 

IN  VIRTUE  OF  AUTHORITY  BY  THE  COURT 

I,  A.,  in  virtue  of  special  authority  given  to  me  by  the  Court  of  Session 
under  Act  and  Decree  dated  ,  and  extracted  on  ,  do 

hereby  resign  [ordinary  fwm]. 

*  The  redgniDg  tnutM  or  tnuteet  wOl  dgn  b«fore  the  other  tnutee  or  tnutoea. 
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SECTION  XLVII 

COMPLETION     OP    TITLE    IN    CASES    OP    JUDICIAL    APPOINTMENTS 
AND  LAPSED  TRUSTS 

Teis  section  deals  with  the  completion  of  titles  to  heritable  and  move- 
able property  in  the  following  cases : — 

1.  New  trustees  appointed  by  the  court. 

2.  Judicial  factors  on  trust  or  other  estates. 

3.  Heir  of  (a)  testator,  (h)  intestate,  or  (e)  last  surviving  trustee 

intervening. 

4.  Beneficiary  making  up  title  direct. 

5.  Curators  ionis  to  minors  and  persons  under  incapacity. 

6.  Factors  loco  tiOoris. 

7.  Factors  loco  aiaeniia. 

1.  New  Trostkes  appointed  by  the  Coubt 
The  enactments  are  Trusts   Act,   1867,   s.    12   (extended  to  non- 
gratuitous  trustees  by  the  Trusts  Act,  1884 '),  and  the  1874  Act,  &  44. 

The  1867  Act  applies  to  both  heritable  and  moveable  property, 
and  no  matter  what  the  state  of  the  title  may  be.  It  bears  reference 
to  sec.  38  of  the  Titles  Act,  1860  (23  &  24  Vict  c.  143),  which  has 
been  repealed ;  but  that,  of  course,  does  not  prevent  this  reference  in 
the  1867  Act  continuing  to  receive  full  effect. 

The  provisions  of  the  1874  Act  are  limited  (1)  to  heritable 
property,  including  heritable  securities ;  (2)  to  which  a  trust  title  has 
already  been  completed  and  recorded,  i.e.  in  the  persons  of  the  former 
trustees. 

THE   1867   ACT 

Form. — The  petition  for  appointment  will  describe  or  refer  to 
the  heritable  property,  including  heritable  securities,  and  will  either 
describe  the  moveable  property  or  refer  to  an  inventory  of  the  move- 
able property  (i.e.  other  than  heritable  securities)  appended  to  the 
petition.  The  interlocutor  making  the  appointment,  or  a  subsequent 
interlocutor,  will  do  the  same. 

1  Si>!/al  Bank,  Fetn.,  ISM,  20  B.  741. 
871 
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Elffect. — (1)  Heriiahle  Property,  indvding  Eeriiahle  Secwriiiss. — 
The  warrant  "  shall  be  held  to  be  a  dispoaition  of  the  lands  and  an 
assignation  of  any  heritable  aecuritiea"  in  favour  of  the  trustee  or 
trustees  so  appointed  by  the  former  trustee,  "whether  in  life  or 
deceased,  for  the  purposee  of  such  trust" 

(2)  Moveable  Property. — The  warrant  is  "  an  assignation  of  anch 
moveable  or  personal  property  in  favour  of  the  trustee  or  trustees  ao 
appointed." 

Procedure  to  obtain  Infaftmeiit  in  Heritable  Properly  and 
Seouritiee. 

1.  W^n  the  former  Trustee  ictm  Infeft, — Becord  the  extract  warrant 
de  piano, 

2,  W}un  tke  former  Trustee  was  not  Inftfi. — Expede  a  notarial 
instrument — 

(a)  IrrtdeemaW  Bi^fUs. — Sched.  J,  1868  Act,  if  the  conveyance  hj 
the  last  infeft  proprietor  was  a  special  disposition ;  if  not,  then  Sched. 
L  of  the  1868  Act 

{b)  HerUaUe  Securities.— ^\kA.  MM,  1868  Act,  if  the  deed  granted 
by  the  creditor  last  infeft  was  a  special  assignation ;  if  not  then  Sched. 
N,  1874  Act 

THE  1874  ACT 

Form. — The  warrant  to  complete  the  title  must  be  granted  in 
"  the  interlocutor  whereby  the  appointment  is  made,"  i.e.  in  the  aame 
interlocutor  in  which  the  trustees  are  appointed,  and  not  in  any  sub- 
sequent interlocutor.  It  must  set  forth  (1)  the  trust  deed,  (2)  the 
pther  title  or  titles  (if  any)  by  which  the  trust  title  had  been  com- 
pleted, (3)  the  register  or  registers  of  sasines  where  such  deed  or  title 
or  titles  are  recorded,  and  (4)  "  the  lands,"  which  includes  heritable 
securities. 

Procedure. — Secord  the  extract  interlocutor  de  piano. 

EfiSdCt. — Hiis  operates  a  "  title  by  infef tment  in  the  estate  in  favour 
of  the  trustee  .  .  .  thereby  appointed,  in  the  same  manner  as  if  he  had 
been  a  trustee  named  in  the  completed  and  recorded  title,  in  con- 
formity alwajm  with  the  nature  and  terms  of  the  appointment,  and  to 
the  effect  of  enabling  him  to  perform  the  duties  of  the  o£fice  to  which 
he  is  appointed." 

2.  Judicial  Factobb 

The  enactments  are  sec  24  of  the  1868  Act,  and  sec.  44  of  the 
1874  Act     The  latter  has  not  repealed  the  former.' 

THB   1868   ACT 

Apl^ication. — It  has  been  suggested  that  the  1868  Act  (1)  does 
not  apply  if  the  person  whose  estate  is  under  judicial  mant^ement,  or 

>  Huiop,  Petr.,  1001,  B  3.  L  T.  No.  115. 
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the  troBtee  or  former  factor,  had  0DI7  a  personal,  and  not  a  feudalised, 
title ;  and  (2)  does  not  apply,  in  any  case,  to  heritable  Becurities.  The 
ground  of  the  suggestion  that  the  section  is  limited  to  completed  titles 
no  doubt  is,  that  it  says  that  the  warrant  may  be  recorded  de  piano, 
but  it  is  careful  to  add  that  the  recording  shall  be  equivalent  only 
to  the  recording  of  a  disposition  granted  by  the  person  whose  estate  is 
under  man^ment,  or  by  .the  trustee  or  former  factor,  as  the  case  may 
be  (as  to  the  effect  of  which  see  infra),  and  that  is  no  reason  for 
inferring  that  the  warrant  is  altc^ther  inapplicable  when  the  former 
trustee  or  factor  had  an  imfeudalised  title. 

Then  as  to  the  suggestion  th&t  the  section  does  not  apply  to  herit- 
able securities,  it  is  to  be  observed  that  "  lands  "  expressly  embraces 
"securities";  that  "conveyance"  expressly  embraces  "assignation"; 
that  the  words  in  the  section  as  to  the  warrant  implying  clauses  of 
holding  (which  m^ht  be  supposed  to  be  incongruous  in  the  case  of 
securities)  are  limited  to  cases  where  the  warrant  does  apply  to  land 
held  by  burgage  or  non-burgage  tenure ;  and  as  r^ards  the  references 
to  Scheds.  E  and  G,  these  are  referred  to  also  in  the  statutory  form  of 
security;  and,  after  all,  it  is  to  the  lands  that  a  title  is  to  be  made 
up,  only  in  security  instead  of  absolutely. 

For  these  reasons,  it  is  submitted  that  the  section  may  safely  be 
\uied  in  all  cases,  whether  the  last  title  was  recorded  or  not,  and 
whether  the  assets  are  redeemable  or  irredeemable  rights.  At  the 
same  time,  it  may  be  useful  to  point  out  alternative  methods. 

First. — ^As  regards  heritable  securities,  if  it  be  a  case  of  the  ■ 
appointment  of  a  judicial  factor  on  a  trust  where  a  trust  title  has 
previously  been  recorded,  the  matter  is  of  no  importance,  for  the 
application  of  the  1874  Act  {infra)  is  not  doubted.  Again,  if  the 
factor  be  appointed  on  a  deceased's  estate,  he  will  be  able  to  obtain  con- 
firmation,' and  to  make  up  a  title  as  executor  (1868  Act,  Sched.  JJ, 
or  Sched.  MM,  according  to  circumstances);  but  this  will  not  do  if 
executors  are  excluded,  nor  apparently  where  the  deceased  died  infeft 
and  testate.  Again,  the  heir  of  the  last  trustee  may  be  able  to 
intervene  under  sec.  43  of  the  1874  Act.  Finally,  there  is  always  the 
method  of  declaratory  adjudication. 

Second. — As  regards  irredeemable  rights  where  the  last  trust  title  was 
not  completed,  see.  43  of  the  1874  Act  may  be  available ;  or  suppose 
it  is  the  case  of  a  judicial  factor  uiron  a  deceased's  estate,  the  heir  of 
the  testator  or  intestate  may  complete  a  title  and  convey  te  the  factor ; 
failing  all  which,  declaratory  adjudication. 

Form. — It  is  not  necessary  that  the  warrant  be  granted  in  the 
same  interlocutor  by  which  the  appointment  is  made.  In  fact  it  wUl 
probably  not  be  granted  till  caution  has  been  found.  It  may  even  be 
on  a  separate  petition  or  note. 

'  If  indeed  he  requires  it,  having  reg&rd  to  the  J.  F,  Act,  1S89,  b.  13. 
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Elffect. — The  warrant  is  equivalent  to  a  conveyance  in  favour  of  the 
factor  granted  by  the  person,  whether  in  life  or  deceased,  whose  estate 
is  under  judicial  management ;  or  where  the  factor  has  been  appointed 
on  an  estate  which  was  vested  in  a  trustee  or  former  factor,  then  it  is 
equivalent  to  a  conveyance  by  the  trustee  or  former  factor,  whether  in 
life  or  deceased,  for  the  purposes  of  the  estate  or  trust  or  factory. 

Procedure  to  obtain  Infeftment.— l.  Where  the  constructive 
granter  of  the  conveyance  as  above  explained  was  infeft,  record  the 
warrant  de  piano.  But  in  this  connection,  suppose  it  is  A/a  estate,  that 
be  was  infeft,  that  there  was  a  trustee  or  former  factor,  B.,  who  was  not 
inleft,  and  C,  a  new  factor,  baa  obtained  warrant  to  complete  title,  t^ 
constructive  granter  of  the  disposition  in  favour  of  C.  is  B.,  and  he  was 
not  infeft,  so  that  it  is  an  example  of  the  case  next  explained. 

2.  Where  the  constructive  granter  of  the  conveyance  was  not 
infeft.  It  has  been  suggested  that  even  in  this  case  the  title  may  be 
completed  by  de  jalano  recording,  but  it  is  submitted  that  there  is  no 
ground  tor  this  opinion.  No  doubt  the  section  goes  on  to  say  that  die 
warrant  may  be  recorded,  but,  as  already  pointed  out,  it  is  careful  to 
state  that  the  recording  shall  be  equivalent  only  to  the  recording  of  an 
actual  conveyance  by  the  granter  of  the  constructive  conveyance 
implied  in  the  warrant  of  the  Court;  and  if  he  was  not  infeft,  it  is 
elementary  that  he  could  grant  no  warrant  for  de  piano  infeftment. 
Factors  loco  tviorU  and  curators  honia,  and  their  wards,  are  put  in  a 
more  favourable  position,  but  that  is  done  expressly  in  so  many  words, 
and  is  limited  to  their  case  (see  infra,  p.  877).  It  follows  that  the 
procedure  will  be  by  notarial  instrument,  as  to  which  see  p.  872. 

THS   1874  ACT 

The  operation  of  sec.  44  of  the  1874  Act  is  expressly  limited 
(1)  to  judicial  factors  on  truat  ettatea,  and  (2)  to  cases  where  a  trust 
title  has  already  been  completed  and  recorded.  On  the  other  hand, 
these  conditions  being  present,  it  is  not  questioned  that  it  applies  to 
heritable  securities  as  well  as  to  irredeemable  rights. 

For  form,  procedure,  and  effect,  see  p.  872. 

3.  Intebvention  of  Heir 
This  rests  partly  on  common  law,  partly  on  statuta 
L  Hdr  of  Testator  or  Inteitaie. — It  is  a  very  old  method  of  com- 
pletii^  the  title  of  trustees  to  get  the  heir  to  intervene.  In  fact,  until 
modem  l^islation,  it  was  only  throt^h  the  actual  or  conatructiTe 
intervention  of  the  heir  that  general  disponees  could  obtain  infeftment 
And  still  in  many  cases  this  will  be  a  possible  method  where  other- 
wise difBculties  present  themselves.  Of  course  the  heir  must  be  major. 
If  there  be  any  objection  to  allowing  him  to  take  infeftment,  it  is  not 
necessary  that  that  should  be  allowed  to  happen:  he  can  be  served 
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and  then  couTe7,  and  the  trustees  or  factor  may  be  infeft  on  a  notarial 
instrument  This  will  be  possible  wherever  there  baa  been  no  infeft- 
ment  since  the  deceased's  death.  It  will  not  apply  to  heritable 
securitieH  unless  executors  are  excluded. 

2.  Heir  of  last  surviving  trustee,  where  the  truat  title  contains 
a  destination  to  heirs. — In  this  case  service  as  heir  of  provision  in 
trust  will  be  competent.    Apparently  it  applies  to  heritable  aecuritieB. 

3.  Seir  of  laU  su/nrvovng  trustee  under  sec.  43  of  the  1874  Act.^ 
The  difference  here  is  that  it  ia  not  necessary  that  there  should  be  a 
destination  to  heirs  in  the  trust  title.  The  statutory  provisions  are: 
(1)  the  heir  must  be  major  and  subject  to  no  legal  incapacity ;  (2)  there 
must  be  no  contrary  provision  in  the  trust  deed,  and  no  contrary  order 
by  the  Court;  (3)  except  under  the  order  of  the  Court,  or  with  consent 
of  all  the  beneficiaries  (being  all  major  and  capax),  the  heir  shall  not 
administer  the  trust,  but  shall  forthwith  make  over  the  property 
to  (a)  any  trustee  or  factor  appointed  by  the  Court,  (b)  any  trustee 
appointed  by  any  person  having  power  under  the  trust  deed  to  make 
the  appointment,  (c)  "  any  person  or  persons  whom  the  beneficiaries  as 
aforesaid  may  have  concurred  in  appointing  to  execute  the  remaining 
purposes  of  the  trust,"  or  (d)  the  beneficiaries  themselves,  if  the  whole 
other  purposes  have  been  fulfilled. 

It  wUl  not  often  be  desired  that  the  heir  should  administer  the 
trust :  but  it  may  be  pointed  out  that,  except  under  the  orders  of  the 
Court,  it  will  rarely  be  safe  for  him  to  do  so.  He  would  require  the 
consent  of  "all  the  beneficiaries,"  all  being  major  and  capax.  There 
does  not  appear  to  be  any  ground  for  saying  that  this  means  only  all 
then  in  life,  so  that  unless  there  are  in  life  (and  all  major  and  capax) 
persons  who  among  them  have  a  vested  right  to  the  whole  estate,  he 
cannot  act  except  under  the  orders  of  the  Court. 

But  the  moat  interesting  part  of  the  section  is  that  which  is 
quoted  above.  The  same  condition  as  to  aK  the  beneficiaries  attaches ; 
but  if  that  be  fulfilled,  the  beneficiaries  may  themselves  appoint  new 
trustees ;  and  thus  between  this  on  the  one  hand,  and  the  heir's  inter- 
vention on  the  other,  the  trust  capacity  and  title  are  continued  without 
any  application  to  the  Court.  In  point  of  fact  this  procedure  is 
practically  unknown. 

4.  Bknepiciabt  making  up  Direct  Title 
(1)  Under  eec.  14  of  the  Trusts  Act,  1867,  "when  any  person  shall  be 
entitled  to  the  possesBion,  for  his  own  absolute  use,  of  any  heritable  property, 
or  moveable  or  personal  property,  the  title  to  vhiob  has  been  taken  in  the  name 
of  any  trustee,  or  curator  bonis,  or  factor  loco  aheeati*,  or  factor  loco  hUorie,  or 
judicial  factor,  or  other  person,  who  has  died  or  become  incapable  of  acting 
without  having  executed  a  conveyance," 
the  person  so  entitled  may  apply  to  the  Court,  by  petition,  for  warrant 
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to  complete  title.  The  form,  effect,  and  procedure  are  the  same  as 
stated  on  pp.  871-2  with  reference  to  the  appointment  of  new  trusteea. 
The  Bection  applies,  of  course,  to  heritable  securitiee,  and  there  is 
no  restriction  no  matter  whether  the  former  title  may  have  been  com- 
pleted or  not. 

On  the  other  hand  it  has  been  docided  that  when  the  original 
beneficiary  is  dead,  the  beneficiary's  testamentary  trustees  are  not  entitled 
to  proceed  under  this  section.^  This  was  apparently  on  the  ground  that, 
being  trustees,  they  were  not  entitled  for  "  absolute  use,"  nor  "  bene* 
ficially  entitled";  but  the  clear  opinion  was  expressed  that  the  sectioD 
was  not  available  to  any  assignee  at  all,  or  to  anyone  except  the 
original  beneficiary.  This  decision  was  (gainst  the  clearly-indicated 
view  of  the  Lord  Ordinary;  and  with  deference  it  is  submitted  that, 
whether  the  decision  be  or  be  not  Well  founded,  the  dictum  which  would 
debar  all  derivative  titles  from  the  benefit  of  the  section  is  not 
warranted. 

At  the  same  time,  the  words  "  absolute  use "  would,  it  is  thought, 
bar  a  petition  by,  say,  a  liferenter,  even  though  both  liferenter  and  fiar 
concurred  for  their  respective  interests ;  in  that  case  the  fiar  might  be 
barred  by  the  words  "  entitled  to  the  poBsesaion." 

The  section  is  limited  to  property  "  the  title  to  which  has  ieen 
taken  in  name  of  any  trustee,"  etc.  Ihe  words  italicised  are  somewhat 
peculiar.  Would  they  cover  the  ordinary  case  of  a  general  testa- 
mentary conveyance  to  trustees  who  have  done  nothing  towards 
completing  a  title  in  their  persons  ?  It  is  submitted  that  they  would 
and  that  the  clause  really  is  wide  enough  to  cover  all  property  which 
has  last  been  held  by  a  trustee,  etc.,  under  whatever  title,  whether 
completed  or  not. 

(2)  Dedaraiory  adj^tdicaiion  is  really  better  here,  for  it  has  none 
of  the  limitations  just  referred  to.  It  will  also  probably  be  cheaper. 
Of  course  it  will  in  the  ordinary  case  be  in  absence  only,  but  in  t^t 
respect  it  ia  no  worse  than  a  warrant  obtained  in  au  unopposed  petition. 
And  in  the  case  of  personal  property  confirmation  may  give  a  cheaper 
title. 

6.  CuBATOBs  Bonis  TO  MiHOBS  ANn  Pbesons  dndbe  Incapacitt 

6.  Factobs  Loco  tutoris 

7.  FACTOHS  ioCO  ABSSSTIS 

The  stetutory  enactment  is  sec  24  of  the  1868  Act.  What  is 
stated  on  p.  873  as  to  the  extent  of  the  application  of  that  section 
holds  here  also.  But  there  are  several  divergences  in  other  matters 
between  these  cases  and  the  case  of  an  ordinary  judicial  factor: — 

1,  The  ordinary  rule  is  that  the  title  should  be  completed  in  the 
person  of  the  ward  and  not  of  the  guardian.    This  produces  no  incon* 

'  ItmkniglU,  Pfltr.,  187E,  2  E.  647. 
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venience;  for  so  far  as  title  is  coDcerued,  and  though  it  has  been 
completed  in  the  ward's  person,  the  guardian  is  entitled  to  act  for  him 
without  any  further  title,'  If  the  curator  find  that  bis  authority  is  not 
recognised  outside  Scotland,  then,  though  really  unnecessary,  the  Court 
will  grant  special  power,  e.g.  to  sell  and  transfer  English  stocks.' 

2.  Sec.  24  of  the  1868  Act  provides  that  warrant  may  be  obtained 
to  complete  title  either  in  the  person  of  the  guardian  or  of  the  ward ; 
and  further,  that — 

where  the  estate  ie  that  of  a  pupil,  minor,  or  lunatic  in  whose  person  a  title 
has  not  been  made  up,  such  warrant  shall  be  held  to  be  &  conveyance  in  favour 
of  the  pupil,  minor,  or  lunatic,  or  of  the  judicial  factor  [that  ia,  guardian] 
appointed  to  such  pupil,  minor,  or  lunatic,  aa  the  case  may  be,  granted  by  a 
predecessor  or  author  having  such  title. 

It  accordingly  appears  that  whatever  the  state  of  the  title,  and  no 
matter  who  was  last  infeft,  or  how  long  it  is  since  anyone  was  infeft, 
the  warrant  may  always  be  recorded  de  piano  to  the  effect  of  operating 
a  complete  feudalised  title. 

3.  Under  the  Judicial  Factors  Act,  1889,  s.  11,  the  office  of  factor 
loco  tutoris  is  automatically  converted  into  that  of  curator  honis  on  the 
ward  attaining  minority,  and  of  course  the  title  follows  automatically  also. 

4.  Factors  loco  tutoris  and  curators  bonis  may  be  appointed  in  the 
SherifT  Court  in  cases  of  small  estates,  i.c.  where  the  annual  income  of 
the  whole  estate,  heritable  and  moveable,  does  not  exceed  £100.^  The 
appointment  is  made  in  the  sherifi'dom  of  the  ward's  residence.  It  is 
difficult  to  see  how  the  sheriff  can  grant  warrant  to  complete  title  to 
property  lying  beyond  his  jurisdiction.  But  there  is  no  reason  why 
he  should  not  grant  power  to  the  guardian  to  complete  the  ward's  title 
habili  modo.  This  would  be  the  officer's  authority^  and  then  he  could 
complete  the  ward's  title  by  service  in  the  proper  Court ;  but  of  course 
this  throws  away  the  special  facility  given  in  sec.  24  of  the  1868  Act 
as  above  stated.  These  Sheriff  Court  appointments  do  not  include 
factors  loco  ahaeiiiis,  and  it  would  appear  that  they  do  not  include 
curators  lonis  to  minors — see  the  expression  "  pupil  or  insane  person  " 
in  sec.  4,  subsec.  1. 

PETITION  FOR  APPOINTMENT  OF  NEW  TRUSTEES  AND 

"WARRANT  TO  COMPLETE  TITLES 

Unto '  the  Right  Honourable  the  Lords  of  Council  and  Segsion, 

The  Petition  of  A.  and  B. 

Humbly  sheweth, — 

That  by  his  trust  disposition  and  settlement  dated  ,  and  registered 

in  the  Books  of  Council  and  Session  on  ,  the  late  C.  conveyed  his 

'  a»«,  Petr.,  1856,  IS  D.m;  M'Caig,  *  Donald   {M'CalPt   eX),    Peb.,     1901, 

Petr.,  1802,  10  a  L.  T.  No.  124.  8  S.  L.  T.  No,  850. 

M3  &  44  Vict  c.  i. 
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whole  estats,  heritable  and  moveable,  to  D.  and  R,  as  truetoee  for  the  purposes 
therein  mentioned. 

The  purpoeee  of  the  trust  are  briefi;  '  as  follows : — 

1.  To  pay  his  debts  and  funeral  expenses  and  tiie  expenses  of  the  trust 

2.  To  pay  pecuniary  l^acies  to  the  amount  of  £2000. 

3.  To  make  over  certain  articles  as  specific  legacies. 

4.  To  allow  the  petitioner  A.,  his  wife,  now  his  widow,  the  liferent  of  the 
residue  of  the  estate. 

6.  To  make  over  the  residue,  on  the  exiHiy  of  Che  liferent,  to  and  anumg 
his  children,  and  the  survivoie  or  survivor  of  them,  the  issue  of  any  of  them 
who  may  predecease  the  period  of  diviuon  to  take  the  share,  original  and 
aocreecing,  which  their  parent  would  have  taken  if  surviving. 

The  testator's  debts  and  funeral  expenses  have  been  paid.  The  pecuniary 
and  specific  legacies  have  been  paid  and  made  over. 

The  purposes  of  the  trust  are  now  (1)  the  widow's  liferent,  and  (2)  the 
ultimate  division  of  the  fee  of  the  residue. 

The  Bud  D.  and  K,  the  trustees  named  by  the  testator,  accepted  office,  bat 
are  now  both  dead. 

The  trust  estate  oonsist«  of  the  following  assets ; — 

Hbrttablb  Pbofertt 

1.  House,  1  Qrabam  Street,  Glasgow,  let  at  £50  per  amutm. 

2.  Shop,  10  Leith  Street^  Perth,  let  at  £20  jier  annum. 

HlBITABLE  SBOURITIEa 

3.  Loan  to  F.  over  the  estate  of  X.,  in  the  county  of  Stirling        ,    £2000 
i.  Loan  to  G.  over  tenement  I,   2,  and  3  Murdoch  Terrace, 

Edinburgh 1500 

Personal  Property 

5.  Debenture  of  the  Y.  Company  Limited  2000 

6.  Depout  receipt  of  the  Z.  Company  Limited      .  1000 

Making,  in  addition  to  the  heritable  property,  a  total  of        .    £6500 

The  testator  was  survived  by  five  children,  namely,  the  petitioner  B.,  three 
other  sons,  H.,  L,  and  K.,  and  one  daughter,  L  The  son  H.  has  since  died 
without  issue.  The  petitioner  B.  baa  attained  majority.  The  other  children 
are  in  pupillarity. 

In  consequence  of  the  death  of  the  trustees  named  by  the  testator,  it  is 
necessary  that  new  trustees  should  be  appointed  by  the  Court,  and  this  petitioa 
is  accordingly  presented  under  sec.  12  of  the  Trusts  (Scotland)  Act,  1667. 
The  petitioners  suggest  M.  and  K.  as  trustees.  They  have  expressed  their 
willingness  to  act  if  appointed.  It  is  further  desired  that  they  should  obtain 
power  to  assume  trustees,  and  warrant  to  oompleto  titles  to  the  trust  assets. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to  be 
intimated  on  the  walls  and  in  the  minute-book  in  common  form, 
and  to  be  served  on  the  said  I.,  K.,  and  h. ;  and  thereafter,  on 
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resuming  consideration,  with  or  without  answers,  to  appoint  the  said 
U.  and  N.  and  the  survivor  of  them,  or  such  other  persons  as  ;our 
Lordships  may  think  fit,  to  be  trustees  and  trustee  under  the  said 
trust  disposition  and  settlement  of  ^e  said  C,  with  all  the  powen 
competent  to  the  trustees  thereby  appointed,  and  with  power  to  assume 
new  trustees  ' :  And  also  to  grant  warrant  to  the  trustees  so  appointed 
to  make  up  and  complete  titles  in  their  favour  as  such  trustees  to 
(primo)  the  following  heritable  properties  forming  part  of  the  trust 
estate,  namely,  (first)  All  and  Whole  that  house  1  Graham  Street, 
Glasgow,  in  the  county  of  the  barouy  and  regality  of  Glasgow,  with 
the  solum  thereof,  ground  attached,  and  pertinents,  being  the  sub- 
jects particularly  described  in  the  disposition  granted  by  0.  in  favour 
of  the  said  C,  dated  ,  and  recorded  in  the  division  of  the 

general  register  of  sasines  for  the  county  of  the  barony  and  regality  of 
Glasgow  on  ,  but  always  with  and  under  [refer  to 

eonditiona*  if  necessary],'  and  (second)  All  and  Whole  that  shop  10 
Leith  Street,  in  the  city  and  county  of  Perth,  with  the  solum  thereof, 
etc.  {all  as  before^);  {teewtdo)  the  following  heritable  securities  * 
forming  part  of  the  trust  estate,  namely,  (first)  a  bond  and  dispositioD 
in  security,  dated  and  recorded  as  after-mentioned,  for 

the  sum  of  £2000  granted  by  F.  in  favour  of  the  said  C,  with  all 
interest  due  and  to  become  due  thereon;  as  also  All  and  Whole 
[describe  or  refer  to  (a)  security  eul^'ects,  and  (b)  ^f  necessary  the 
amditions],  all  as  specified  and  described  in  the  said  bond  and  dis- 
position in  security  recorded  in  the  division  of  the  general  register  of 
sasines  for  the  county  ift  Stirling  on  ,  to  which  bond  and 

dispoeitioQ  in  security  the  said  D.  and  £.,  as  trustees  foresaid,  com- 
pleted title,  conform  to  the  following  writs,  namely  :  (1)  the  said  trust 
disposition  and  settlement  of  the  said  C,  and  (2)  notarial  instrument  in 
their  favour  recorded  in  the  division  of  the  general  register  of  sasines 
for  the  county  of  Stirling  on  ;  and  (second)  a  bond  and 

disposition  in  security,  dated  and  recorded  as  after  men- 

tioned, for  the  sum  of  £2000  granted  by  G.  in  favour  of  P.,  and  all 
interest  due  thereon ;  and  also  All  and  Whole  [deseril/e  or  refer  to 
(a)  seeurity-subjects,  and  (b)  if  neixesanj,  tlis  conditions'],  all  as 
specified  and  described  in  the  said  last-mentioned  bond  and  disposition 
in  security  recorded  in  the  division  of  the  general  register  of  sasines 
for  the  county  of  Edinburgh  on  ,  but  that  only  to  the 

extent  of  the  principal  sum  of  £1500,  and  interest  due  and  to  become 
due  thereon,  to  which  lost-mentioned  bond  and  disposition  in  security, 
to  the  extent  foresaid,  the  said  D.  and  EL,  as  trustees  foresaid,  acquired 
right  conform  to  the  following  series  of  writs,  namely:  (1)  trust 
disposition  and  settlement  of  the  said  P.  dated  ,  and 

registered  in  the   Books   of  Council  and    Session   on  ; 

(2)  notarial  instrument  in  favour  of  Q.  as  sole  trustee  of  the  said  P. 
recorded  in  the  division  of  the  general  register  of  sasines  for  the 
county  of  Edinburgh  on  ;  and  (3)  assignation,  to 
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the  extent  foreatid,  by  the  said  Q.,  as  trustee  foreHaid,  id  fovour  of 
the  said  D.  and  E,,  as  tnurtees  foresaid,  dated  ,  and 

recorded  in  the  division  of  the  geDerai  register  of  sasines  for  the 
count;  of  Edinburgh  on  ;  and  (tertio)  the  persouftl 

property  forming  |>srt  of  the  trust  estate,  specified  in  the  inveotoij ' 
thereof  annexed  hereto  :  And  to  authorise  separate  extracts  ^ :  And 
to  find  that  the  expenses  of  and  connected  with  this  application,  and 
the  completion  of  the  new  trustees'  titles,  form  a  charge  against  the 
capital  of  the  trust  estate  ;  and  to  decern ;  or  to  do  further  or  other- 
wise as  to  your  Lordships  shall  seem  proper. 

Aocordiug  to  justice,  &o. 


Invhntort  of  Personal  Pbopbrty  rrpkrbbd  to  in  the 
Foregoing  Petit  ion 

1.  Debenture  bond  granted  by  the  Y.  Company  Limited  in  favour  of  the 
said  D.  and  E.,  as  trustees  foresaid,  for  the  sum  of  £2000,  dated 

2.  Deposit  receipt  granted  by  the  Z.  Company  limited  in  favour  of  (he 
said  C.  for  the  sum  of  £1000,  dated  ,  to  which  the  said  D.  and  K, 
as  trustees  foresaid,  acquired  right  conform  to  coofirmation  in  their  favour,  as 
executors  of  the  said  C,  granted  by  the  sheriff  of  ,  and  dated  at 


>  Judge. — Any  Lord  Ordinary  (s.  16  of  the  Trusts  Act,  1867), 
^  Statement  of  Tru^  Purpoaee. — Very  often  these  are  practically  quoted, 
except  that  inverted  commas  are  not  added.     It  is  submitted  that  this  is  not 
justifiable,  and  that  a  very  short,  but  accurate,  paraphrase  should  be  giveu. 
'  Power  of  liteumption  must  be  expretdy  conferred  (a  13  of  the  Act). 

*  Feamg  Cortditions  and  Burdent. — If  it  be  necessary  to  refer  to  these  under 
the  titles,  the  references  should  be  inserted  here,  for  this  is  just  a  disposition 
and  assignation  of  irredeemable  and  redeemable  rights  respectively. 

*  Old  TrtuUe^  Inftftm^nt. — If  the  old  trustees  bad  completed  a  title,  here 
specify  it  ss  is  done  in  the  case  of  the  seouritiea.  This  is  to  comply  with 
sec  44  of  the  1874  Act. 

*  Speeifieaiion  of  Seeurities. — As  here  indicated,  and  for  the  reason  above 
given,  it  is  recommended  that  the  prayer  should  follow  the  ordinary  form  of 
assignation  of  heritable  securities  in  all  details  (1868  Act,  Sched.  GG). 

^  Inventory  of  Personal  Properly. — There  is  no  reason  why  the  peraowd 
property  should  not  be  included  tn  gremio  of  the  prayer ;  if  (as  here)  there  are 
few  items,  that  seems  really  the  neater  course. 

*  Separate  Extraeia. — Here  it  will  be  found  convenient  to  have  five  extracts, 
applicable  respectively  to  (1)  the  appointment  and  the  personal  property,  (3)  the 
Glasgow  house,  (3)  the  Perth  shop,  (4)  F.'s  security,  and  (5)  G.'s  security. 

To  Feudalise. — If  the  old  trustees  had  completed  titles  to  both  properties 
and  both  securities,  or  in  such  cases  as  they  had  done  so,  the  new  trusteea  will 
record  the  extracts  deplatw.  So  far  as  the  old  trustees'  titles  were  not  recorded, 
notarial  instruments  will  be  necessary.     See  p.  872. 
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PETITION   BY   BENEFICIARY   FOB  COMPLETION   OF   DIEECT 

BENEFICUL  TITLE  IN  HIS  PERSON  TO  WHOLE  ESTATE 

Unto  the  Right  Honourable  the  Lorde  of  Council  and  Sesaion, 

The  Petition  of  A. 

SunMy  Sheaeth, — 

Th&t  b;  antenuptial  contract  of  marrit^  dated  ,  entered  into 

between  B.  and  C,  the  petitioner's  father  and  mother,  both  now  deceased, 
truBta  were  constituted  b;  each  of  the  said  spouses. 

On  the  one  part,  the  said  B.  assigned  to  D.  and  E.,  as  trustees,  two  policies 
of  assurance  on  his  life,  each  for  ;£1000  with  profits,  and  he  bound  himself  to 
keep  them  in  force.  The  trust  purposes  applicable  to  the  proceeds  were  (1) 
for  the  liferent  of  C.  in  the  event  of  her  surviving  her  husband,  and  (2)  for 
the  ohildren  of  the  marriage,  or  such  of  them  as  should  survive  both  spouses, 
with  clauses  conditionally  instituting  the  surviving  issue  of  predeceasing 
children,  and  reserving  power  of  apportionment  to  the  said  B. 

On  the  other  part,  the  said  C.  conveyed  to  the  said  D.  and  E.,  as  trustees, 
all  the  means  and  estate  then  belonging  to  her,  or  which  should  belong  to  her 
during  the  subsistonoe  of  the  marriage.  The  trust  purposes  applicable  thereto 
were  {1)  for  the  liferent  of  the  said  C,  (2)  thereafter  for  the  liferent  of  the 
said  B.  in  the  event  of  his  surviving  his  wife,  and  (3)  for  the  children  of  the 
marriage,  or  such  of  them  as  should  survive  both  spouses,  with  clauses  con- 
ditionally instituting  the  surviving  issue  of  predeceasing  children,  and  reserving 
power  of  apportionment  to  the  said  C. 

The  marriage  between  the  said  B,  and  C.  was  celebrated  on 
It  was  dissolved  by  the  death  of  the  said  B.  on  .     The  said  C.  died 

on 

Three  children  were  bom  of  the  marriage,  namely,  (1)  the  petitioner, 
(2)  F.,  and  (3)  G. 

The  said  F.  predeceased  both  parents,  he  having  died  on  The 

said  G.  survived  her  father,  but  predeceased  her  mother,  she  having  died  on 
Neither  of  them  left  issue,  neither  having  been  married. 

The  said  D.  and  E.  accepted  office  as  trustees.  On  the  death  of  the  said 
B.  they  realised  the  proceeds  of  the  said  policies  of  assunince,  which,  Including 
bonuses,  amounted  in  all  to  £ 

The  estate  received  in  virtue  of  the  settlement  by  the  said  C.  consisted  of 
(1)  her  share  of  the  estate  of  her  hther  H.,  which  amounted  to  X  or 

thereabouts,  and  (2)  a  legacy  of  £  left  by  I. 

The  trust  estates  held  under  the  said  contract  of  marriage  are  now  repre- 
sentod  by  the  following  investments  [spect/y  as  on  p.  878]. 

The  titles  to  all  these  investments  stand  in  the  names  of  the  said  D.  and  E. 
as  trustees  under  the  said  contract  of  marriage. 

The  said  D.  and  E.  are  both  now  dead. 

In  virtue  of  the  facte  above  set  forth  the  petitioner  is  entitled,  for  his  own 
absoluto  use,  to  all  the  heritable  and  moveable  property  above  specified,  hut  no 
conveyance  thereof  has  been  executed  in  hia  favour,  or  can  now  be  executed  in 
respect  of  the  foot  that  the  said   D.    and  E.  are  both  dead.     Under  these 
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(UioumstaDces  thU  petition  is  preaented,  under  sec.  14  of  the  Trusts  (Scot- 
land) Act,  1867,  for  authority  to  complete  a  title  to  the  said  property  in  the 
petitioner's  n&me. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to  be 
intimated  on  the  walls  and  in  the  minute-book  in  common  form,  and 
thereafter,  on  resumiag  conuderation  hereof,  to  grant  varrant  to  the 
petitioner  to  complete  a  title  in  his  own  name  to  [tpee^t/  the  awef* 
in  the  manner  aketm  on  pp.  879-8^]:  And  to  authorise  separate 
extracts,  and  to  decern )  or  to  do  further  or  otherwise  as  to  your 
Lordships  shall  seem  proper. 

Aocordiog  to  justice,  &c. 

Intentort  of  Perbonal  Pbopebtt  [as  on  p.  880]. 

NOTBS.— See  notes  1,  2,  4,  6,  and  8,  p.  880. 

Capital  and  Income. — It  may  happen  that  part  of  the  inoome  goes  to 
the  executor  o^  say,  a  liferentriz,  and  not  to  the  petitioner.  This  must  be 
adjusted. 

To  FetuUdiae.—U  the  trustees  had  completed  titles,  the  extracts  wiU  be 
recorded  de  piano.    Otherwise,  notarial  instrumeuta 
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SECTION  XLVIII 

INDEMNITIES  TO  TRUSTEES 

Consents  and  iademnities  given  to  trustees  may  have  relation  to 
many  different  matters,  but  the  common  case  is  that  they  refer  to  tUtra 
vires  investments.  There  are  five  main  grades  of  these  consents  or 
obligations : — 

1.  A  mere  consent.  This  means  merely  that  the  consenter  will  not 
challenge  the  investment,  but  he  does  not  purport  to  answer  to  any 
extent  for  any  other  beneficiary,  retaining  unimpaired,  on  the  contrary, 
hia  full  proper  share  of  such  salvt^e  as  may  remain  in  the  event  of  a 
loss  occurring. 

2.  A  security  to  the  trustee  over  the  granter's  share  of  the  salv^ 
of  the  particular  investment  to  the  effect  of  securing  the  trustee  to  that 
extent  against  claims  of  liability  at  the  instance  of  other  beneficiaries 
in  respect  of  that  investment,  this  security,  however,  not  extendii^  to 
the  granter's  share  of  the  other  trust  assets. 

3.  A  similar  security  extending  to  the  granter's  whole  share  and 
interest  in  the  trust  estate. 

4.  A  security  as  last  mentioned,  coupled  with  the  granter's  personal 
obligation  to  relieve  the  trustee  of  all  claims  at  the  instance  of  other 
beneficiaries,  thus  giving  the  trustee  a  claim  gainst  the  granter's  whole 
means  and  estate,  including,  but  not  limited  to,  his  share  and  interest  in 
the  trust 

5.  A  new  element  is  introduced  when  the  investment  is  such  as  to 
involve  liabilities  to  outsiders,  e^.  calls  on  shares.  In  the  first  place  it 
will  be  observed  that  here  the  only  question  is  not  whether  the  inveat- 
ment  is  ultra  or  intra  vires.  For  even  if  it  be  intra  vires  as  t^ainst  the 
beneficiaries  that  will  be  no  answer  to  a  call,  so  that  even  in  that  case 
the  trustees  may  require  an  indemnity  before  they  consent  to  hold  the 
shares.  But  in  the  same  case,  assuming  that  the  loss  on  the  shares  still 
leaves  the  estate  solvent,  the  trustees  are  safe  without  any  indemnity. 
If,  however,  there  is  no  other  estate,  or  if  it  is  insufficient  to  mtset  the 
calls,  then  much  the  same  question  arises  as  is  dealt  with  in  the  other 
cases  above  stated.  A  consent  or  approval,  it  given  by  one  whose 
interest  is  not  alimentary,'  and  who  is  otherwise  competent  to  give 

'  SaTidera  t.  S.'i  Tn.,  1879,  7  B.  167. 
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it,  will  bar  any  claim  at  his  instance,  but  it  will  not  entitle  the  I 
to  compel  the  granter  to  relieve  him  of  the  calls.^ 

In  order  to  illustrate  the  first  four  esses  let  it  be  suppceed  that  the 
trust  estate  consists  of  £1100  ;  that  £100  is  safely  invested,  that  the 
remaining  £1000  is  invested  iiltra  vires,  the  result  being  a  loss  of  £700, 
thus  leavii^  a  net  fund  of  £400 ;  that  there  are  two  bene&ciaries  A.  and 
B.  equally  interested,  of  whom  A.  has,  while  B.  has  not,  given  a  consent 
or  indemnity  to  the  trustee  in  respect  of  the  vUra  vires  investment. 
According  to  the  terms  of  the  document  A.  may  be  in  any  of  the  four 
following  poeitions: — 

1.  A.  may  be  entitled  to  claim  £200,  being  his  half  of  the  remainii^ 
fund  of  £400.  The  trustee  is  here  left  to  make  up  out  of  his  own  funds 
£350  (being  half  of  the  Iobs),  in  order  to  pay  B.  his  full  share,  viz.,  £550. 
A.'s  loss,  £350  ;  trustee's  loss,  £350. 

2.  A.  may  in  effect  require  to  abandon  the  whole  salvage  of  the 
ultra  vires  investment  to  B.  A.  will  still  draw  £50,  being  his  half  of 
Uie  good  investment.  B.'s  £550  will  come  from  the  good  investment, 
£50,  the  salvage  of  the  bad  investment,  £300,  and  from  the  trustee 
personally,  £200  =  £550.     A.'s  loss,  £500 ;  trustee's  loss,  £200. 

3.  A.  may  require  to  abandon  the  whole  trust  estate  to  B.,  whose 
£550  will  then  be  made  up  from  the  estate,  £400,  and  from  the 
trustee  personally,  £150  =  £550.     A's  loss,  £550;  trustee's  loss,  £150. 

4.  A.  may  in  addition  be  bound  to  find  £150  from  his  other  means 
and  pay  it  to  the  trustee  to  enable  him  to  meet  B.'b  claim  without  any 
personal  loss  to  himself.     A.'e  loss,  £700 ;  trustee's  loss,  nil 

From  the  foregoing  it  is  clear  that  it  is  very  important  to  consider 
carefully  (1)  the  terms  of  the  doctunent,  (2)  whether  all  the  beneficiaries, 
or  how  many  of  them,  join,  and  (3)  the  extent  and  nature  of  their  rigbta 
in  the  estate. 

Terms  of  the  Indemnity. — The  document  ought  to  set  out  that  the 
j^anter  has  read  and  considered  the  will  or  deed  constituting  the  trusty 
that  the  investment  is  ultra  vires  and  is  a  breach  of  trust,  that  the 
granter  has  requested  the  trustee  to  make  the  investment ;  the  operative 
clause  will  be  framed  so  as  to^make  it  clear  which  of  the  various  positiona 
above  stated  the  granter  is  to  occupy ;  if  there  are  two  or  more  granters 
the  obligation  if  any  ought  to  be  joint  and  several ;  there  may  be  an 
assignation  of  the  grantor's  share  to  the  trustees  in  security;  and  a 
clause  may  be  added  to  the  effect  that  the  deed  is  to  be  effectual  not- 
withstanding that  the  other  beneficiaries,  if  any,  do  not  grant  a  similar 
document,  or  the  reverse,  as  may  be  the  intention  of  parties.  The  deed 
o<^ht  to  be  granted  before  the  investment  is  made. 

Alimentary  Interests. — Subject  to  what  is  stated  on  p.  886  with 
reference  to  the  discretion  conferred  on  the  Court  under  the  Trusts 
Act,  1891,  an  alimentary  liferenter  or  annuitant  cannot  give  a  valid 
'  City  of  aiatgOKi  Sank  t.  Parkkurtt,  1880,  7  B.  7*9. 
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consent  to  the  eFTect  of  cutting  down  or  prejudicii^  the  claim  against 
the  truBteo  in  respect  of  the  liferent  or  annuity.^  The  same  rule 
will  apply  (or  at  least  must  for  safety  be  assumed  to  apply)  in 
all  cases  of  protected  rights  as  explained  on  p.  424.  This  disability 
requires  to  be  kept  in  view  not  only  by  the  trustee,  but  also  by 
any  other  beneficiary,  e.g.  the  fiar,  who  may  intend  to  join  in  the 
indemnity.  In  that  case  the  effect  will  be  that  the  fiar  may  require 
not  only  to  lose  his  capital  and  it  may  be  to  make  up  the  shares  of 
other  fiars,  if  any,  but  also  in  addition  to  allow  the  remaining  cajntal, 
if  any,  to  he  encroached  open  in  order  to  make  up  to  the  liferenter  or 
annuitant  the  income  ou  what  was  lost,  or  to  provide  funds  for  that 
purpose.  But  notwithstanding,  and  without  any  relaxation  of  this 
disabling  protection,  the  liferenter  or  annuitant  may  of  course  com- 
petently grant  a  personal  obligation  of  indemnity,  though  the  protected 
interest  will  not  be  available  to  meet  any  claim  under  it,  except  by 
order  of  the  Court  under  the  1891  Act 

Oontmgent  Interests.  —  Consents  or  indemnities  granted  by 
beneficiaries  whose  shares  are  not  vested  are  in  a  peculiar  position,  and 
in  this  respect  it  practically  makes  no  real  difference  whether  the  shares 
are  purely  contingent  or  vested  subject  to  defeasance.  In  the  first 
place  it  is  obvious  that  these  consents  or  indemnities  give  but  a  doubtful 
protection  to  the  trustees,  the  only  thing  which  will  give  complete 
protection  being  the  consent  of  all  the  beneficiaries,  all  being  competent 
to  grant  it,  and  all  having  an  absolutely  vested  right ;  thoi^h  even  then, 
if  liabilities  to  third  parties  are  concerned,  the  protection  may  come  to 
depend  on  the  solvency  of  the  granters  assuming  that  they  have  given 
an  indemnity  which  covers  claims  of  that  kind.  So  far  from  the  point 
of  view  of  the  trustees.  But  the  main  peculiarity  of  these  indemnities 
is  from  the  point  of  view  of  the  contingent  beneficiaries  themselves,  and 
it  is  not  quite  so  obvious.  The  risk  is  that  the  whole  burden  of 
implementing  the  indemnity  may  fall  upon  one  of  several  granters  if 
the  others  should  fail  to  take  a  vested  interest.  And  while  the  burden 
thus  rises,  the  share  of  the  estate  falling  to  the  granter  in  question  may 
remain  stationary,  e^.  if  all  the  other  granters  leave  issue  who  take  in 
their  own  r^ht  and  of  course  without  being  bound  to  recognise  the 
indemnity.  Suppose  a  trust  fund  of  £9000  is  destined  to  A.  in  liferent 
and  to  S.,  C,  and  D.  and  the  survivoi-s  and  survivor  in  fee,  the  issue  of 
predeceasers  to  take  their  parent's  shara  B.,  C,  and  D.  jointly  and 
eeverally  indemnify  the  trustees  against  liability  for  an  idtra  vires 
investment.  £3000  is  lost.  C.  and  D.  predecease  the  period  of  pay- 
ment (and  therefore  without  a  vested  right),  each  leaving  issue.  The 
issue  claim  their  full  rights  =  £3000  to  each  family.  This  exhausts  the 
fund.    B.  gete  nothing. 

>  Sanderi  v.  S  '*  Tr*.,  1879,  7  R.  167. 
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Indemnity  undbr  thk  Trusts  Act,  1891 
Section  6  of  the  Trusts  (Scotland)  Amgndment  Act,  1891,  proTides — - 
Wbflre  a  trustee  shall  haTs  committed  a  breach  of  trust  at  the  instigatioD* 
or  requeat,  or  vith  the  consent  in  writing,  of  a  beneficiary,  tbe  Court  may, 
if  it  ahall  think  iit,  and  notwithstanding  that  the  beneficiary  may  be  a 
married  woman  entitled  for  her  sepamte  use  whether  she  baa  or  has  not 
powers  of  disposal  or  alienation,  make  such  order  as  to  the  Court  shall  seem 
just  for  applying  all  or  any  part  of  the  interest  of  the  beneficiary  in  tb« 
trust  estate  by  way  of  indemnity  to  the  trustee  or  person  claiming  tbroogh 

This  enactment  has  received  very  little  judicial  elucidation.  The 
only  case  is  Hendersm}  and  in  it  the  application  of  the  statute  was 
refused.  Of  the  Ei^lish  casee  with  reference  to  tbe  corresponding 
English  enactment  it  may  be  said  that  tbe  chief  result  is  to  shew  tbe 
wisdom  of  having  the  trustee's  full  claim  and  remedy  against  the  bene-' 
ficiary  and  his  interest  reduced  to  a  formal  shape  in  writing  instead 
of  relying  upon  the  statute.  Comparing  claims  based  on  express 
indemnities  and  those  based  upon  the  statute,  we  see — 

1.  An  express  indemnity  can,  and  in  ordinary  course  will,  bind  the' 
beneficiary  personally ;  the  statute  does  not  even  entitle  the  Court  to 
give  ft  decree  to  that  effect ;  the  indemnity  of  which  it  speaks  is  tmly  a 
real  burden  or  cb&rge  by  way  of  security  and  relief. 

2.  On  the  other  hand  the  statute  trnpowers  the  Court  to  do  what 
the  beneficiary  himself  or  herself  could  not  do,  viz.,  (1)  to  hold  an 
alimentary  liferenter  or  liferentrix  (and  in  tbe  latter  case  though  she  be 
a  married  woman)  to  any  request  or  consent  so  as  to  bar  any  clum 
f^ainat  the  trustee  at  the  instance  of  Uie  requester  or  consenter ;  and 
not  only  bo,  but  also  (2)  to  apply  the  remaining  interest  of  the  instigat- 
ing, requesting,  or  even  merely  consenting  alimentary  beneficiary  in 
relief  to  the  trustee  of  the  claims  of  other  beneficiaries,  e.g.  the  fiars, 
and  outside  claims,  6.g.  calls.  But  "it  is  the  duty  of  a  trustee  to 
protect  a  married  woman  restrained  from  anticipation  against  herself 
when  she  asks  him  to  commit  a  breach  of  trust,"*  and  in  that  case, 
though  she  had  shared  in  the  benefit  of  the  application  of  the  money 
applied  in  breach  of  trust,  she  was  let  free. 

Then  as  to  the  relation  between  an  express  consent  or  indemnity 
on  the  one  hand,  and  the  remedy  under  the  statute  on  the  oUier, 
it  is  to  be  obsei'ved — 

1.  Writing  is  not  necessary  in  order  to  bring  the  statute  into 
possible  operation  subject  to  the  discretion  of  the  Court  This  is  on 
the  view  that  the  words  "  in  writing  "  which  occur  in  the  section  apply 

I  Trt.,  IMO,  2  *  BDtUxi  v.  Cum  [1S9G],  1  Ch.  E44,  pet 

Bmaw,  J.     See  farther  n   SoU   [16971,  > 
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only  to  "  conaent "  and  not  to  "  inst^^tioa  "  or  "  request."  That  view 
leceived  effect  in  the  English  case  of  Ori^h,^  and  the  words  of  the 
English  Act  are  on  this  point  identical.  Of  coarse  it  is  quite  true  that 
if  no  writing  of  any  kind  exist,  it  may  be  practically  impossible  to  prove 
the  "  instigation  "  or  "  request " ;  but  then  there  may  be  writing  in  exist- 
ence to  prove  the  fact  though  the  instigation  or  request  Itself  was  not 
constituted  or  contained  in  writing,  and  the  point  is  that  that  is  not 
essential  But  as  a  practical  matter  it  appears  that  in  a  subsequent 
proof  it  would  be  almost  hopeless  to  shew  Buccessfully  that  the  bene- 
ficiary's action  was  "instigation"  or  "request,"  and  not,  as  he  would 
then  contend,  a  mere  consent,  in  which  case  it  would  be  useless  aa  not 
beii^  given  in  writing. 

2.  The  terms  of  l^e  document  granted  by  the  beneficiary  may  be 
such  as  to  bar  the  trustee  from  invoking  the  statute  at  all  to  the  effect 
of  extending  or  raising  the  remedy  of  the  trustee  i^ainst  the  beneficiary's 
interest  That  is  on  the  footii^  that  the  document  embodies  the  complete 
arrangement  and  contract  That  would  of  course  be  the  effect  of  the 
form  printed  on  p.  891.  But  a  much  lees  pointed  writing  might  have 
the  same  effect,  e.g.  such  as  the  following : — "  I  consent  to  your  invest- 
ing £1000  in  North  British  Ordinary  Stock  to  the  effect  that  I  shall 
not  hold  you  reeponBible  for  my  share  of  any  part  of  the  investment 
which  may  be  lost."  It  seems  dear  that  in  face  of  this  document  the 
trustee  could  never  claim  under  the  Act  to  impound  the  consenter's 
share  of  the  salv^  of  that  investment  or  his  share  of  the  other  trust 
funds  in  relief  of  claims  by  non-consenting  beneficiaries.  But  on  the 
other  hand  the  fact  that  the  trustee  was  offered  and  did  not  take,  or 
declined  to  take,  a  chai^  over  the  beneficiary's  interest  does  not  bar  a 
claim  under  the  Act,  not  even  as  i^ainst  a  Bubsequent  assignee  for  value.* 

3.  When  the  document  granted  by  the  beneficiary  is  an  obligation  of 
indemnity  and  relief,  it  does  not  appear  to  be  very  important  whether 
it  does  or  does  not  (though  it  ought  to)  contain  clauses  giving  the  trustee 
an  express  power  of  retention.  The  reaaons  are  (1)  that  the  grantor's 
whole  interests  in  the  estate  are,  like  all  his  other  estate,  liable  to  meet 
this  like  any  other  debt  or  obligation,  and  (2)  as  regards  preferences  the 
trustee  seems  to  be  safe  under  his  rights  of  retention  and  compensation, 
assuming  that  no  assignation  has  been  intimated  nor  any  diligence  used 
by  a  third  party  prior  to  the  indemnity  beii^;  granted. 

ThB  COMDITIONS  OF  THB  ActS  APPLICATION 

In  addition  to  what  has  been  already  stated — 

1,  There  ought  to  be  an  admission  or  proof  that  the  beneficiary  knew 

that  what  was  being  done  was  a  breach  of  trust.    But  it  cannot  be  said 

that  this  is  easential,  and  it  is  necessary  to  distinguish  the  following 

cases:  (1)  positive  breaches  of  trust,  e^.  a  loan  on  debenture  of  a  limited 

'  Qriffllh  V.  Sughu  11882),  3  Ch.  106.  '  Bolum  v.  Curre  [1896],  1  Ch.  614. 
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company  where  the  trustees  have  merely  the  statutory  powers  of  invest- 
ment ;  in  that  case  the  beneficiary  will  be  bound,  though  he  did  not  in 
fact  realise  that  it  was  a  breach  of  trust,  unless  the  trustee  misled  the 
beneficiary;  (2)  negl^ence  in  the  exercise  of  a  trust  power,  e^.  an 
imprudent  investment  of  a  class  authorised  by  the  trust  deed ;  here 
apparently  the  particular  facts  shewing  the  imprudent  nature  of  the 
investment  would  require  to  be  put  before  the  beneficiary,  for  he  has  a 
right  to  expect  that  the  trustees  will  act  with  proper  care  in  maVing 
the  investment,  and  if  they  do  not  they  cannot  throw  the  consequences 
on  him  unless  they  can  shew  that  he  instigated,  requested,  or  consented 
in  writing  to  their  non-performance  of  their  duty  in  this  respect^ 
But  of  course  the  document  may  be  expressed  so  as  to  put  the  burden 
of  enquiry  on  the  beneficiary. 

2.  "Instigation  "  or  "request"  must  of  coarse  be  before  the  investment 
is  made  or  other  act  done.  It  is  not  clear  that  a  "  consent "  could  be  given 
afterwards  ^ ;  but  it  must  be  understood  that  this  has  reference  to  mere 
consents  to  be  made  effectual  as  securities  under  the  statute,  tor  of 
course  a  proper  obligation  of  indemnity  with  or  without  an  express  ri^t 
of  retention  may  be  granted  as  effectively  after  as  before  the  act  is  done, 
thoi^h  a  prudent  trustee  will  refuse  to  move  until  the  instrument  is 
executed  and  delivered.  And  even  as  to  a  "  request "  or  "  instigation  " 
it  may  be  recorded  in  ajiex  pod  facto  writing,  though  it  may  then  be  no 
doubt  subject  to  a  certain  degree  of  suspicion.  On  these,  as  on  all  other 
points,  it  will  be  kept  prominently  in  view  that  as  against  an  alimentary 
beneficiary  the  trustee's  only  hope  is  in  complying  with  the  Act.  The 
English  case  of  Jiahy '  su^ests  the  question  how  far  the  indemnil^  under 
the  Act  will  be  carried  by  the  Court.  That  was  a  case  before  the  English 
Trustee  Act,  1888.  But  Baby's  case  has  since  been  partly  explained 
away,*  and  the  words  of  the  Act  are  quite  plain  :  "  All  or  any  part  of 
the  interest  of  the  beneficiary  in  the  trust  estate."  There  does  not 
therefore  seem  any  possible  doubt  as  to  the  extent  of  the-  discretionary 
power  conferred  upon  the  Court,  but  it  may  very  well  be  that  they 
might  find  facts  and  circumstances  moving  them  to  a  more  limited 
exercise.    It  will  be  observed  that  there  are  here  two  questions,  viz.: 

(1)  how  much  of  the  beneficiary's  interest  is  to  be  impounded  ?  and 

(2)  against  what  claims  is  it  to  be  held  by  the  trustee  as  a  security  ?  It 
seems  safe  to  say  that  a  mere  consent  will  not  under  the  Act,  any  more 
than  before  it,'  go  further  than  to  bar  the  consenter  from  holding  the 
trustee  liable,  and  will  not  give  any  r^ht  of  retention  of  the  consenter's 
other  interests  in  the  estate  whether  for  claims  of  other  beneficiaries  or 


.  Earl  FouMt  [1894],  1  Ch.  '  Per lindley,  L.  J.,  in  ChiUingteorA  t. 

SSI.  ChambeTM  [18961  1  Ch.  SSS. 

^Qt  in  fftTidertm,  mpra,  BklfaDr,  L.  P.,  *  City  of  Olaigavj  Bank    v.   FnrkJuml, 

a«Biii*d  to  Maqme  that  it  might  18S0,  7  E.  7*9. 

*  Xabt  V.  Bidehalgk,  ISGS,   7  De  O.  U. 
Jt  O.  IM. 
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of  outsiders.  Against  this  view  it  may  be  argued  (1)  that  it  denies  all 
effect  to  the  Act  in  the  case  of  a  "  consent,"  and  (2)  that  it  is  not 
enforcing  the  Act  at  all,  for  no  iuteiest  of  the  consenter  is  "applied 
...  by  vay  of  indemnity."  But  the  answers  are  :  (1)  that  but  for  the 
Act  an  alimentary  consenter  would  have  been  absolutely  free,  and 
(2)  that  the  Act  assumes  that  the  trustee  has  been  compelled  out  of  his 
own  pocket  to  replace  the  loss,  and  then  under  the  Act  he  applies  for 
an  order  to  retain  and  apply  the  consenter's  interest  in  the  money  so 
replaced ;  e.^.  the  income  in  the  case  of  a  liferenter. 

The  Tkdstrk's  Skcuritt 
In  taking  an  indemnity  the  trustee  is  very  much  in  the  position  of 
a  lender  taking  a  security  over  the  beneficiary's  interest  in  the  estate, 
and  the  points  therefore  are — 

But  these  are  not  material  if  the 
followii^  points  concur :  (1)  all 
the  beneficiaries  consenting ;  (2) 
all  with  absolutely  vested  rights ; 
(3)  no  alimentary  protection ; 
and  (4)  no  possibility  of  outside 
claims,  e.g.  calls. 
3.  The  title  to  it,  e.g.—  ' 

(1)  Whether  alimentary  or  olhetwise  subject  to  restraint  as  stated 

above. 

(2)  The  validity  of  any  transmissions  if  the  grantor  of  the  indemnity 

be  an  ass^nee. 

(3)  Whether  the  share  is  free  from  prior  rights  and  claims,  e.g.  (a) 

settlement  by  marrii^e  contract,  (h)  securities,  (c)  arrestments. 

The  Apportionuent  of  the  Loss 
1.  The  Tnistee-Beneflciary. — The  ordinary  rule  between  two 
trustees  who  commit  a  breach  of  trust  is  that  they  must  bear  the  loss 
equally.  But  that  rule  is  ousted  if  one  of  the  trustees  has  obtuned  an 
exclusive  benefit  from  the  breach  of  trust,  in  which  case  he  may  have  to 
bear  the  whole  loss.  Now  suppose  that  one  of  them  is,  and  that  the 
other  is  not,  a  beneficiary.  The  former  may  ot  he  may  not  have  taken 
benefit  from  the  breach  of  trust,  but  whether  or  no,  the  rule  in  England 
is  that  he  must  bear  the  loss  without  contribution  from  his  co-trustee. 
I^at  means  not  only  that  he  is  not  entitled  to  require  that  part  of  his 
own  share  should  be  replaced  by  the  co-trustee,  but  further  that  he 
must  primarily  make  up  the  shares  of  all  the  non-committed  bene- 
ficiaries to  the  extent  of  his  own  share,  which  will  thus  be  wholly  lost 
before  the  co-trustee  will  be  liable  for  anything.  The  rule  has  been 
applied  where  the  beneficial  interest  emerged  to  the  trustee  after  he 
and  his  co-trustee  liad  committed  the  breach  of  trusL'     It  is  quite  clear 

'  ChtiUngtooTth  v,  CAamJer*  (1868),  1  Oh.  686. 
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that  this  result  may  not  be  in  accordMioe  with  justice  or  the  true 
poeitioa  of  parties.  Thus  one  of  two  trustees  may  be  the  husband  d 
the  liferenter,  and  the  other  trustee  may  be  the  fiar.  The  former  is  not 
a  beneficiary,  but  he  has  a  manifest  interest  to  obtain  a  lai^  incoma 
return,  while  the  latter's  ooly  interest  during  the  liferent  is  to  keep  the 
oa[Htal  intact  however  small  the  income  may  be.  .Attain,  suppose  t^ere 
Bie  two  brothers  equally  interested  in  the  capital  subject  to  tbeir 
mother's  liferent,  and  that  one  is,  while  tiie  other  is  not,  a  trustee.  It  is 
plain  enough  that  the  true  position  is  that  in  the  first  of  these  cases  the 
truatee-beneficiary  ought  to  be  wholly  relieved  by  the  non-trustee 
beneficiary,  and  that  in  the  second  case  the  two  bene&ciariee  ought  to 
share  the  loss  equally,  except  as  regards  claims  by  their  own  leepective 
issue,  which  they  should  respectively  arrange  for  exclusively.  These 
matters  ought  to  be  made  express  in  the  documents.  The  first  woidd 
be  properly  met  by  taking  a  joint  and  several  indemnity  by  the  life- 
rentrix  and  her  husband  with  a  charge  on  her  interest  in  favour  of  the 
trustee-beneficiary  only.  The  second  is  provided  for  in  the  full  form 
printed  on  p.  895. 

2.  Capital  and  Income. — Assuming  that  a  liferented  fund  is  placed 
on  an  ultra  vires  investment  on  the  indemnity  of  the  liferenter  and  all 
or  some  of  the  fiars,  the  question  may  very  well  arise  whether  any  loss 
is  inter  ae  to  fall  upon  the  one  or  the  other,  and  it  may  be  desired  to 
regulate  this  in  the  deed. 

3.  B^ieflciariee  unequally  interested. — Here  the  question  will 
be  whether  the  loss  is  to  be  borne  equally  or  in  proportion  to  the  shares 
in  the  estate.  This  question  will  present  itself  differently  according 
to  the  terms  of  the  deed,  e.g.  as  it  does  or  does  not  contain  a  personal 
obligation  of  indemnity,  and  to  the  extent  of  the  loss,  e.g.  suppose  all 
the  estate  is  lost  and  there  ia  a  liability  beyond  for  calls.  It  may  at 
first  be  thought  that  of  course  the  liability  ought  to  follow  the  ratio  of 
the  shares,  but  a  littie  reflection  will  bring  up  difficulties.  £.g.  (1)  a 
supposed  beneficiary  may  turn  out  to  have  no  title ;  (2)  of  two  contingent 
beneficiaries  one  may  live  to  obtain  a  vested  interest  and  one  may  not, 
and  yet  the  latter'a  children  may  take  what  would  otherwise  have  beffli 
his  share  and  may  otkencise  be  liable  for  his  debts ;  (3)  what  is  to  be  the 
effect  of  one  of  the  grantera  purchasing  or  suoceedii^  to  an  additional 
share  ?  Beyond  su^esting  these  points  it  is  impossible  to  deal  here  witii 
all  thejCases  which  may  arise  in  practice ;  but  assuming  simple  facts 
there  might  be  added — 

And  further  declaring  that  as  between  ua  the  said  B.  and  C.  the  liability  in 
oonnection  with  the  said  investment  and  tiieee  presents  shall  be  borne  in  Um 
proportions  following,  vii.,  two-thirda  by  me  the  said  B.  and  one-third  by  me 
the  aaid  C. ;  but  always  without  prejudice  to  our  joint  and  several  liability 
to  the  said  trustecit. 
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A  BARE  CONSENT  [Case  No.  1,  p.  883] 

I,  A.,  consent  to  K,  C,  and  D.,  the  testamentary  trustees  of  E.,  inveetii^ 
^1000  of  the  capital  of  the  trust  in  a  debenture  of  the  X.  Company  Ltd.  for 
years  at  p«r  txnt.  per  annum.    This  consent  is  to  be  effectual  irrespec- 

tive of  whether  the  other  bonefioiaries,  or  any  of  them,  do  or  do  not  consent,  or 
whether  their  consents,  if  given,  are  or  are  not  effectual.  But  on  the  other  hand 
it  imports  merely  that  I  will  not  object  to  the  said  investment,  and  does  not 
import  that  I  am  or  that  my  share  or  interest  in  the  said  estate  or  any  part 
thereof  is  to  answer  or  be  answerable  for  the  claims  of  other  beneticiaries,  and 
it  is  not  to  infer  any  pergonal  liability  on  my  part,  and  is  not  to  be  made  a 
ground  of  claiming  under  the  Trusts  (Scotland)  Amendment  Act,  1891,  or 
otherwise  any  security  over  or  right  of  application  or  retention  of  any  part  of 
my  share  or  interest  in  the  said  estate,  except  that  I  will  not  hold  the  trustees 
liable  for  my  share  of  any  loss  on  the  said  investment  [at  to  retiewalt,  etc., 
at  below  if  desireii].  In  giving  this  consent  I  understand  that  the  said 
investment  is  or  may  be  ultra  vires  or  otherwise  such  as  I  would  or  might  be 
entitled  to  object  to  but  for  this  consent,  and  I  do  not  rely  on  any  infomuttion 
or  representation  given  or  made  by  the  trustees. — In  witness  whereof. 

A  CONSENT  GIVING  A  LIMITED  CHARGE  [Case  No.  2,  p.  883] 

We,  the  parties  following,  viz.,  A.,  wifeofB.,  and  C„  wife  of  D.,  with  the  con- 
sent and  concurrence  of  our  said  respective  husbands,  and  we,  the  said  U.  and  D., 
taking  burden  on  us  respectively  for  our  said  wives  and  for  our  own  right  and 
interest  if  any,  do  hereby  consent  to  E.  and  P.,  the  testamentary  trustees  of 
G.,  lending  the  sum  of  £  over  the  estate  of  X.  belonging  to  Y.  for 

years  at  jier  cent,  postponed  to  prior  debt  amounting  to  £  , 

and  certain  rent  charges,  annual  rente,  annuities,  and  other  chaises,  and  we 
respectively  ^ree  that  the  said  trustees  and  the  [survivors  and]  survivor  of 
them  and  their  successors  in  ofBce  and  representatives  may  retain  and  apply 
the  shares  and  interests,  present  and  future,  vested  and  contii^ent,  capital 
and  income,  now  belonging  or  that  may  hereafter  belong  to  us  the  said  A.  and 
C.  or  to  any  of  us  respectively,  but  only  of  the  /iinda  which  may  be  recovered 
from  flie  savl  investment,  by  way  of  indemnity  and  security  to  them  against  all 
claims  at  the  instance  of  other  beneficiaries,  and  generally  against  all  loss, 
damage,  responsibility,  and  liability  which  may  be  incurred  for  or  through  the 
said  investment.  But  on  the  other  hand  these  presents  are  not  to  be  made  ft 
ground  of  claiming  under  the  Trusts  (Scotland)  Amendment  Act,  1891,  or 
otherwise  any  security  over  or  right  of  application  or  retention  of  any  part  of 
our  shares  or  interests  in  any  part  of  the  said  estate  other  than  the  proceeds, 
of  the  said  investment,  and  they  do  not  infer  any  personal  liability  on  our  part 
except  only  to  refund  to  the  trustees  any  Huma  which  we  may  draw  or  receive 
from  the  said  investment,  but  without  interest  thereon,  and  that  only  as 
against  the  respective  receivers  thereof.  The  trustees  may  renew  the  said 
investment  for  such  further  period  or  periods  as  they  may  think  fit  oi'  in- 
definitely, and  either  expressly  or  otherwise,  and  these  presents  shall  extend  and 
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apply  to  all  continuatioiiB  of  the  iDTOBtment.  There  is  no  duty  on  the  trustees 
to  keep  themselvee  informed  as  to  the  position  of  the  investmeDt  or  to  take 
action  or  to  do  diligence,  and  they  may  make  or  agree  to  such  oorapositions, 
GompromiBee,  postponements,  restnctions  [reeonstruction  schemes],  or  other 
arrangements,  or  any  surrender  or  discharge,  all  as  they  in  their  uncontrolled 
discretion  may  think  fit,  and  without  notice  to  ua,  and  all  without  prejudice  to 
these  presents.  In  signing  these  presents  we  understand  that  the  said  invest- 
ment  is  or  may  be  ultra  viree,  or  otherwise  such  as  we  would  or  might  be 
entitled  to  object  to  but  for  these  presents,  and  we  do  not  rely  on  any  informa- 
tion or  representation  given  or  made  by  the  trustees.  These  presents  are  to 
be  effectual  as  regards  each  of  ua  respectively  irrespective  of  whether  they  are 
effectual  against  the  others  of  us  and  irrespective  of  whether  the  other  bene- 
ficiaries or  any  of  them  do  or  do  not  consent,  or  whether  their  consents,  if 
given,  are  or  are  not  effectual. — In  witness  whereof. 

A  CONSENT  GIVING  A  GENERAL  CHARGE  [Case  Na  3,  p.  883] 
[Last  form  to  and  indudittg  "  belong  to  us  .  .  .  respectively"],  not  only 
in  the  funds  which  may  be  recovered  from  the  said  investment,  but  also  in  the 
whole  trust  estate,  preeent  and  future,  by  way  of  indemnity  [ae  above].    The 
trustees  may  renew  [«  aiove,  to  end]. — In  witness  whereof. 

A  PERSONAL  OBLIGATION  OF  INDEMNITY  WITH  A  GENERAL 
CHARGE  [Cases  Nos.  4  and  5,  p.  883] 
We  \>t<Ue  the  partiee]  liaving  requested,  as  we  do  hereby  request,  X.  and  Y., 
the  testamentary  trustees  of  Z.,  to  [state  exactly  what  it  it],  and  they  having 
agreed  to  do  so  conditionally  on  these  presents  being  executed,  we  being 
interested  in  having  the  said  investment  made,  do  hereby  jointly  and  severally 
agree  to  relieve  and  indemnify  the  said  X,  and  Y.,  and  the  survivor  of  them 
and  their  successors  in  office  and  representatives,  from  and  against  all  loss, 
damage,  responsibility,  liability,  [calls],  claims,  and  expenses  which  may  be 
sustained  or  incurred  by  or  made  upon  or  against  them  on  account  of  or  by 
or  through  the  said  investment  [or  any  renewal  thereof],  and  that  whether  to, 
by,  or  at  the  instance  of  other  beneficiaries  in  the  trust  estate  or  otherwise. 
And  we  respectively  agree  that  the  said  trustees  and  their  foresaids  noay 
retain  and  apply  the  shares  and  interests,  present  and  future,  vested  and  con- 
tingent, capital  and  income,  now  belonging  or  that  may  hereafter  belong  to 
UB  respectively,  not  only  in  the  funds  which  may  be  recovered  from  the  sud 
investment  but  also  in  the  whole  trust  estate  present  and  future  by  way  of 
further  indemnity  and  security  to  them  f^^st  all  loss,  damage,  responsibility, 
liability,  claims,  and  expenses  as  aforesud.  The  trustees  may  renew  [ai  on 
p.  891  to  end], — In  witness  whereof, 

DEED  OF  APPROBATION,  AUTHORITY,  AND  INDEMNITY 

EXTENDING  TRUSTEES'  POWERS  AND  IMMUNITIES 
A.,  tiferenter ;  B.  and  C.  and  G.  (a  pupil),  fiars ;  B.  and  E.,  trustees. 
We,  A.,  B.,  and  C,  considering  that  by  his  holograph  will  dated  ,and 

registered  in  tbe|3ooks  of  Council  and  Session  on  the  late  D.  (hereinafter 
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called  "  the  testator  ")  appointed  me  the  said  B.,  and  &,  to  be  his  trustees,  and 
he  directed  his  trustees  to  allow  me,  the  said  A.,  the  liferent  of  his  estate,  and  on 
mj  death  to  pay  the  capital  to  us  the  said  B.  and  C,  aud  our  deceased  brother 
F.  or  DOT  and  his  respeotive  issue,  and  the  snid  F.  is  survired  bj  a  pupil  child 
G. :     Further  considering  that  the  testator  died  on  ,  and  I  the  said  B. 

and  the  said  E.  accepted  office  as  and  still  are  his  trustees  :  Further  considering 
that  no  express  powers  of  investment  were  by  the  said  will  conferred  on  the 
trustees,  and  that  the  said  E.  has  no  interest  but  to  confine  the  trust  invest- 
ments strictly  within  the  powers  of  the  trustees,  but  in  order  to  iuorease  the 
inoome  of  the  estate  payable  to  me,  the  said  A.,  he  has  concurred  with  me  the 
said  B.  in  making  investments  of  the  trust  funds  in  excess  of  the  trustees' 
implied  powers,  as  appea»  from  the  list  of  the  present  trust  iavestmenta 
annexed  aud  signed  as  relative  hereto.  Further  considering  that  if  the 
trustees  were  to  realise  the  said  investments,  and  to  replace  them  by  invest- 
ments falling  within  the  implied  powets  of  the  trustees,  the  result  would 
probably  be  a  considerable  diminution  of  the  income  of  the  estate  which  we 
are  all  interested  in  aud  desirous  of  avoiding  :  Therefore  in  consideration  of 
the  amount  of  the  trust  income  in  the  past,  and  of  our  interest  and  desire 
to  enable  the  trustees  with  greater  safety,  should  they  think  fit  to  do  so,  to 
avoid  any  considerable  diminution  of  the  income  in  the  future  in  consequence 
of  such  a  restriction  of  the  investments  as  aforesaid,  and  for  sundry  other 
good  causes  and  considerations, 

1,  Approval  to  Datk 
/»  the  firti  place,  we,  all  the  granters  hereof,  approve  of  the  securities  and 
investments,  past  and  present,  of  the  trust  estate. 

2,    ExTBHBIOK   OF   POWBHB 

In  the  xcond  place,  we,  all  the  granteis  hereof,  empower  the  present  trustees 
of  the  testator  and  the  sui-vivor  of  them  and  their  successors  in  office  acting 
by  a  majority  of  their  number  as  a  quorum  (all  hereinafter  embraced  in  the 
expression  "the  trustees"),  to  continue  the  securities  and  investments  as  the 
same  are  set  out  in  the  said  Ust  for  such  time  or  times  and  from  time  to  time 
or  indefinitely,  or  as  permanent  investments,  all  if  and  as  they  in  their 
uncontrolled  discretion  may  think  fit.  As  also  to  lend  out  or  invest  the 
whole  or  any  part  of  the  trust  estate  on  such  terms  and  for  such  period  or 
periods  either  as  temporary  or  as  permanent  investments  or  indefinitely,  not 
only  in  any  manner  open  to  trustees  under  the  laws  of  Scotland  or  England, 
the  one  without  prejudice  to  the  other,  but  also  on  heritable  or  moveable 
security  or  on  personal  credit  or  obligation  [go  on  with  investment  potBert  aa 
on  p.  833,  or  as  may  be  desired^  or  in  such  other  way,  or  on  or  in  such 
other  obligations,  securities,  or  investments  as  the  trustees  in  their  uncon- 
trolled discretion  shall  think  fit,  and  from  time  to  time  to  renew,  alter,  sell, 
or  call  up  all  obligationa,  securities,  and  investments  as  to  them  may  seem 
expedient 

3,   IU]>IUNlTlEa 

In  the  third  plaee,  we,  all  the  granters  hereof,  agree  and  declare  that  the 
trustees  shall  not  be  liable  for  any  loss  or  depreciation  which  has  happened 
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or  may  happen  to  the  trust  estate  or  the  beueGoiariea  by  or  through  the 
coutiiiuation  ot  renewal  of  any  Becurity  or  inTeatment  taken  or  made  by  the 
'  testator  or  by  or  through  any  security  or  investment,  past,  present,  or  future, 
taken  or  made  by  the  trustees,  or  by  or  through  the  bankruptcy,  iaaolTency, 
or  wrongful  act  of  any  person  or  company  with  whom  any  moniee,  securitiea, 
or  effeots  have  been,  are,  or  may  be  deposited  or  entrusted,  or  with  whom 
any  oontraot  or  engagement  has  been  or  may  be  made,  or  by  or  throuj^ 
the  insolvency  or  default  of  debtors,  purchasers,  or  others,  or  for  any  loaB, 
depreciation,  or  defieiency  whatever  which  has  happened  er  may  happen 
through  their  actings,  omissions,  errors,  negligence,  or  default,  or  in  any 
way  whatever,  actual  wilful  fraud  alone  excepted,  and  that  without  limitation 
by  reason  of  anything  herein  or  in  the  said  will  eontuued  or  otherwise,  and 
the  trustees  shall  not  be  liable  to  do  diligence  unless  or  further  or  otlierwiae 
than  as  they  iu  their  uncontrolled  discretion  may  think  fit, 

4.  Rbkunbration  op  Law  Aobnt 
In  the  fourth  place,  we,  all  the  granters  hereof,  authorize  the  trustees 
to  emplc7  any  of  their  number  or  any  firm  of  which  any  of  them  may  be  a 
partner  as  factor  and  law  agent,  and  to  pay  such  trustee  or  his  firm  the  same 
remuneration  to  which  he  or  the  firm  would  be  entitled  if  he  were  not  a 
trustee,  and  we  approve  of  the  trustees  having  done  so  in  the  past. 

fi.    GUAKAKTES  AND   InDSHNITY 

/n  the  0ih  place,  we,  all  the  granters  hereof,  jointly  and  severally 
guarantee  and  bind  ourselves  and  our  respective  heirs,  executors,  and 
repreeentatives  whomsoever  alt  jointly  and  severally  as  follows,  vis. :  (first) 
that  all  the  powers,  discretions,  immunities,  and  agreements  hereby  conferred 
and  herein  contained  are  and  shall  be  and  remain  fully  operative  and  effectual 
to  the  trustees ;  and  (second)  to  free,  relieve,  and  indemnify  the  said  E.  and 
all  future  trustees  of,  from,  and  against  all  and  every  liabiUty,  responsibility, 
action,  claim,  and  demand  which  the  said  E.  has  sustained  or  incurred,  or  which 
he  or  any  future  trustee  may  sustain  or  incur,  or  to  which  he  has  or  he  or 
they  may  become  exposed  to  or  at  the  instance  of  any  person  or  persons 
whomsoever  by  or  through  or  in  consequence  of  or  in  respect  of  or  in  relation 
to  any  investment  which  has  been  continued  or  made,  or  any  act,  deed,  matter, 
or  thing  whatever  which  has  been  or  may  be  done  or  omitted  to  be  done 
within  the  terms  of,  or  covered  by,  the  powers,  discretions,  immunities,  and 
agreements  foresaid,  and  of  from  and  against  all  attendant  and  consequent 
loss,  damage,  and  expense. 

6.    ASSIQMATION   IN  SBOORITT 

In  the  sixth  place,  in  security  of  the  agreements,  indenmitiea,  and  obligationa 
herein  contuned,  we  assign  to  the  s^d  K  and  his  representatives  for  behoof  of 
himself  and  themselves  and  all  future  trustees,  all  our  respective  shareo, 
rights,  and  interests  present  and  future  in,  to,  and  out  of  the  testator's  estate, 
capital  and  income,  (rith  full  power  to  retain  and  realise  the  same  and  app^ 
the  same  and  the  proceeds  thereof  to  their  relief. 
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7.  Appobtionhxht  op  Loss  bktwksn  thb  Fiabs 
And,  tn  the  last  jylax,  we,  the  said  B.  and  C,  conaidering  that  we  are  in  all 
respects  equally  iDtereated  in  and  similarly  situated  with  rererence  to  the  awd 
estate,  except  only  that  I,  the  said  B.,  aro,  and  that  I  the  said  C,  am  not  a 
trustee,  therefore  it  is  agreed  between  us  the  said  B.  and  C  that  we  and  our 
reepective  Fepresentativea  shall  bear  equally  all  loss  of  whatever  kind  in 
respeet  of  the  varioua  matters  and  things  hereinbefore  referred  to,  except  ooly 
in  BO  far  as  regards  any  liability  which  may  be  enforced  or  attempted  to  be 
enforced  by  the  issue  or  representatives  of  either  of  ourselves,  of  which  and  of 
all  relative  expenses  we  shall  respectively  relieve  the  other  absolutely,  and  we 
bind  ourselves  accordingly,  and  in  security  thereof  we  respectively  assign  to 
the  other  all  our  respective  shares,  rights,  and  interests,  present  and  future 
in,  to,  and  out  of  the  testator's  estate,  capital  and  income,  with  powers  as 
aforesaid.  But  declaring  that  these  arrangements  between  us  the  said  B.  and 
C.  are  without  prejudice  to  and  postponed  to  the  joint  and  several  liability 
hereinbefore  undertaken  in  favour  of  the  said  E.  and  future  trustees,  and  to 
the  preferable  and  catholic  security  hereinbefore  constituted  in  his  and  their 
favour. — In  witness  whereof. 
Annex  a  list  of  investments. 


INDEMNITY  BY  CREDITORS  TO  TRUSTEE  IN  A  SEQUESTRA. 
TION  WITH  REFERENCE  TO  LITiaATIONS,  kto. 

We,  the  parties  named  and  designed  in  the  testing  clause  hereof,  being 
claimants  on  or  otherwise  interested  in  the  sequestrated  estates  of  A.,  con- 
sidering that  in  the  course  of  the  sequestration  questions  have  arisen  r^^rding 
inter  alia  the  matters  following,  viz. :  [state  them  artiaulatdy,  e.y.]  (first)  the 
validity  of  two  bonds  and  dispositions  in  security  granted  by  the  bankrupt 
in  favour  of  B.  for  £200  each,  which  bonds  are  dated  respectively  and 

,  and  are  recorded  in  the  division  of  the  general  register  of  sasines 
for  the  county  of  on  and  respectively,  or  of  whatever 

other  dates  of  execution  and  recording  the  same  may  respectively  be ;  and 
(second)  a  claim  by  C,  or  the  party  or  parties  in  his  right,  to  the  ownership 
of  Waverley  House,  Buchanan  Park,  Inverness,  and  ground  attached  thereto 
and  pertinents.  Fiirther  considering  that  we  are  desirous  that  the  trustoe 
on  the  said  sequestrated  estates,  viz.,  D.,  should,  if  and  so  far  as  he  may  think 
fit,  dispute  the  validity  of  the  said  two  bonds,  or  one  or  other  of  them,  or  the 
securities  thereby  attempted  to  be  created,  and  should  dispute  the  right  of 
property  claimed  by  the  said  C,  and  should  claim  the  said  eubjecte  on  behalf 
of  the  bankrupt  estate.  And  now  seeing  that  the  said  D.  has  requested  us 
to  grant  these  presents,  which  we  have  agreed  to  do,  therefore  we  all  bind 
ourselves  jointly  and  severally,  and  our  respective  heirs,  executors,  and  repre- 
sentatives whomsoever  all  jointly  and  severally  without  the  necessity  of 
discussing  them  in  their  order,  to  free^  relieve,  and  indemnify  the  said  D. 
and  his  successors  in  office  and  their  respective  heirs,  ezeoutora,  and  repre- 
sentatives (all  hereinafter  referred  to  as  "  the  trustee  "),  of,  from,  and  against  all 
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legal  and  all  other  expenses  which  the  trustee  may  incur,  both  to  hia  own 
agents,  couneel,  and  all  others  employed  and  to  be  employed  by  bim,  and  alao 
to  all  parties  with  whom  be  may  litigate,  and  all  other  parties,  and  their 
respeotive  agenta,  counsel,  and  others,  and  of,  from,  and  against  all  obligationa, 
liabilities,  damage,  and  damages  which  he  may  undertake  or  incur,  or  in 
which  he  may  be  found  liable,  in  any  manner  of  way  in  connection  with 
all  and  whatever  investigations,  litigatious,  actions,  arbitrations,  references, 
proceedings,  steps,  and  procedure  he  may  think  proper  to  make,  laise,  enter 
into,  take,  resist,  or  defend,  with  reference  to  the  matters  foresaid,  and  each 
or  either  of  them,  and  any  part  or  parts  thereof  respectively,  deoUring 
particularly  but  without  prejudice  to  the  above  written  generality  (first)  that 
these  presents  shall  apply  to  and  cover  all  litigations  in  the  supreme  and 
Inferior  Courts,  including  the  presenting  and  opposing  of  reclaiming  notes  to 
the  Inner  House  of  the  Court  of  Session,  and  all  investigations  which  the 
trustee  may  instruct  to  be  made  though  no  action  should  follow  thereon ;  and 
(second)  tbat  the  trustee  shall  be  entitled  to  compromise  or  to  abandon  all 
questions  and  actions  in  his  uncontrolled  discretion,  and  as  regards  compro- 
mises on  such  terms  and  conditions  as  he  in  his  uncontrolled  discretion  may 
think  fit,  all  without  prejudice  to  the  foregoing  obligation.  And  farther, 
each  of  the  parties  signing  these  presents  agrees  tbat  the  same  shall  be  in 
all  respects  binding  and  effectual  as  r^ards  himaelf  [or  benelf]  and  his  [or 
her]  foresaids  irrespective  of  who  may  or  may  not  also  sign  the  same  and 
though  any  of  the  other  signatures  should  not  be  geouine  or  should  be  null 
or  reducible  or  should  otherwise  be  or  beoome  ineffectual — In  witnen 
whereof. 
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SECTION  XLIX 

DISCHAROB  OF  TRUSTEES 

A  DISCHARGE  may  be  obtained:  (1)  from  the  beneficiaries,  (2)  from  the 
continning  or  new  trustees,  (3)  from  the  Court,  under  sec.  9  of  the  Trusts 
(Scotland)  Act,  1867,  if  both  the  preceding  are  impossible  or  refused.^  and 
(4)  from  the  Court  in  an  action  of  multiplepoinding. 

Discharge  by  Trusteea — This  refers  to  the  case  of  a  resigning 
trustee  or  the  representatiyes  of  a  deceased  trustee.  It  is  of  course 
quite  proper  that  both  of  these  should  receive  discharges.  The  1867 
Act  (b.  2)  empowers  the  continuing  trustee  "  to  discharge  trustees  who 
have  resigned,  and  the  representatives  of  trustees  who  have  died." 
Lord  M'Laren  *  states  a  clear  opinion  that  the  discharge  would  not  bar 
claims  at  the  instance  of  the  beneficiaries.  The  contrary  opinion  has 
also  been  indicated.^  But  at  least  it  is  obvious  that  there  is  a  serious 
question ;  and  it  is  certainly  recommended  that  the  beneficiaries,  so  far  as 
3ui  Juris,  should  be  combined  with  the  trustees  as  grantere  of  the  deed. 

Further,  the  resigning  trustee,  aud  the  representatives  of  a  deceased 
trustee,  should  see  that  he  is  relieved  of  all  obligations  of  every  kind 
undertaken  by  bim  on  behalf  of  the  trust,  and  that  not  merely  in  the 
form  of  a  general  obligation  of  relief  by  the  beneficiaries  (which  is  right 
enough),  but  by  actual  discharges  by  the  creditors. 

So  far  from  the  point  of  view  of  the  resigiung  trustees.  But  the 
position  of  the  continuing  or  new  trustees  who  are  asked  to  grant  a 
discharge  must  also  be  considered.  It  seems  clear  that  they  will  be 
liable  for  discharging  resigning  trustees,  or  the  representatives  of 
deceased  trustees,  in  circumstances  in  which  dischaiges  should  not  have 
been  granted,  and  the  more  effectual  the  dischai^eB  are  to  the  receivers, 
the  greater  the  prejudice  to  the  beneficiaries,  and  therefore  the  greater 
the  liability  incurred  by  granting  the  diachai^.  In  any  case,  it  appears 
that  the  deed,  if  granted  by  trustees  only,  should  never  discharge  omissions. 
The  only  assumption  on  which  it  can  be  asked  or  granted  is  that  the 
intromissions  and  actings  of  the  resigning  or  deceased  trustee  have  been 
in  all  respects  regular. 

»  McUlhtufa   Tti.,  18B1,  2  S.  L  T.  No,  '  }FUli,  1258, 

ISl  '  HeudsE  on  TnuUe4,  u.  310. 
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DiacJiarge  by  Beneficiaries  inter  se,— It  is  important  to  keep  in 
mind  that  tliough  one  comiuon  deed  of  discharge  ma^  be  granted  by  the 
beneficiaries  in  favour  of  the  trustees,  it  does  not  necessarily  imply  a 
settlement  of  disputes  r^arding  the  estate,  and  a  dischai^  by  the 
beneficiaries  inter  se.  When  that  is  intended  (which  will  be  the  common 
case),  express  words  should  be  introduced,  making  the  discharge  operate 
not  only  between  the  beneficiaries  and  the  trustees,  but  also  between  or 
among  the  former  inter  se. 

Indemnity. — This  Is  the  common  obligation  of  relief  in  favour  of 
the  trustees.  In  connection  with  it  the  first  question  is,  whether  the 
intention  is  to  relieve  the  trustee  of  all  claims.  E.g.  take  the  case  of 
an  idtra  vires  investment  involving  liabihty.  The  beneficiary  may  be 
quite  willii^  to  discbarge  hix  claim  against  the  trustee,  but  he  may  not 
be  willing  to  reverse  the  position  and  become  a  debtor  to,  instead  of  a 
creditor  of,  the  trustee  in  respect  of  the  investment^  If  this  limitation 
be  intended,  it  will  of  course  be  made  express  ;  and  it  may  be  well  to 
put  in  an  express  clause  n^tivii^  liabili^  even  though  there  is  no 
indemnity  clause  at  all. 

As  to  whether  there  should  be  any  indemnity  clause,  it  is  to  be 
noted  that  no  indemnity  is  obtained  in  the  case  of  judicial  discharges, 
wheUier  under  the  1867  Act  or  in  a  multiplepoinding.  Nor,  in  most 
cases  at  any  rate,  is  it  obvious  that  it  is  necessary.  If  there  be  any 
debt  or  obligation  of  the  testator  of  which  the  trustees  have  no  know- 
ledge, and  if  they  do  not  denude  until  six  months  after  his  death,  they 
could  not  be  personally  liable  for  the  debt,  or  for  havii^  denuded.  If, 
on  the  other  hand,  it  is  a  debt  contracted  by  themselves,  they  oi^ht  to 
have  knowledge  of  it ;  and  in  that  case,  as  well  as  in  the  case  ot  all  the 
testator's  known  debts,  they  wiU  of  course  insist  upon  actual  immediate 
relief,  not  merely  an  obhgation  to  reheva 

If  an  indemnity  is  to  be  included,  there  remain  two  questions, 
namely,  (1)  whether  it  should  be  expressly  limited  to  the  amount 
received  by  the  beneficiary,  which  clearly  it  ought  to  be ;  and  (2| 
whether,  when  there  are  two  or  more  grantors  (or  beneficiaries,  whether 
concurring  in  one  common  discharge  or  not),  the  obligation  of  each 
should  be  several  or  pro  rata  only.  It  is  thought  that  the  beneficiary 
is  entitled  to  have  it  limited  to  &pro  rata  liability.* 

Note  that  this  clause  does  not  give  creditors  of  the  trust  a  title  to 
sue  the  granter  of  the  dischai^* 

Warraiidica — The  same  rule  applies ;  each  is  bound  to  warrant  the 
.discharge  of  his  own  share  only.*  In  the  case  cited  it  was  held  that 
this  was  the  sound  construction  of  a  discharge  by  several  beneficiaries 
who  were  each  entitled  to  and  received  a  separate  share  of  the  estate, 

>  M-FarUmt  v.   DtmaMton,   188S,  13  3. 

>  HtTidtTim  V.  £hiUi,  1B94,  32  E.  51. 
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though  the  clauses  of  discharge  and  warrandice  were  granted  "  for  our 
respective  rights  and  interests  and  taking  burden  on  us  for  each  other  and 
with  mutual  consent." 

PrecautionB  before  Denuding. — The  tmateeB  will — 

1.  See  that  all  liabilities  of  whatever  nature  incurred  by  the  testator  or 
themselves  are  paid,  or  otherwise  that  the  creditors  consent  to  the 
denuding.  If  the  dispouee  is  to  he  liable  for  the  debts  the  general  estate 
should  be  discharged  hy  the  crediiors, 

2.  Obtain  a  certificate  from  the  Inland  Bevenue  that  all  claims  for 
duty  have  been  satisfied. 

3.  Examine  as  to  all  intimations  affecting  the  share  of  any  beneficiary. 
In  particular  in  the  case  of  married  women  enquiry  should  be  made  as 
to  the  existence  of  any  marriage  contract  which  might  contain  a  general 
conveyance  carrying  her  share  of  the  estate.  For  in  the  first  place, 
even  though  the  trustees  might  receive  a  good  discharge  from  the 
beneficiary  herself  if  they  did  not  know  of  the  marriage  contract,  that 
result  wotUd  not  be  satisfactory ;  and  in  the  second  place  it  is  not  at  all 
impossible  that  though  there  has  been  no  intimation,  one  or  some  of  the 
trustees  in  the  one  trust  may  also  be  trustees  in  the  other,  and  under 
these  circumstances  it  is  clear  that  payment  to  the  lady  herself  would 
be  in  breach  of  their  duty.' 

Dispositioii  on  DenucUng.* — Conveyances  granted  under  these 
circumstances  differ  in  a  number  of  important  respects  from  a  disposition 
granted  on  sale,  and  mistakes  may  easily  be  made. 

1.  Narrative. — The  disponee'e  right  under  the  trust  should  be  set 
out,  hut  as  briefly  as  possible, 

2.  Destination.  See  p.  814. — If  the  whole  destination  go  in,  it  is  only 
right  to  qualify  the  deed  by  the  statement  that  it  is  granted  and 
accepted  only  according  to  the  true  construction  of  the  wilL 

3.  Description.  See  p.  361. — In  cases  where  the  discrepancy  in 
description  between  the  title  and  the  will  may  cause  trouble,  the 
beneficiary  should  make  up  title  by  or  through  service  if  possible. 

4  Term,  of  Entry. — ^This  should  not  be  treated  as  a  matter  of  form, 
but  should  be  carefully  adjusted  in  order  to  express  the  true  commence- 
ment of  the  beneficiary's  r^ht  to  the  rents.  And  further,  if  he  is  to 
draw  the  whole  of  the  current  term's  rents,  care  should  be  taken  to 
avoid  the  expression  "  with  entry  at  the  date  hereof " ;  it  should  be  at 
least  as  at  the  precedii^  term. 

5.  Assignation  of  Writs. — The  point  is  not  to  omit  to  add  an  express 
assignatioD  of  any  collateral  obligations,  e.g.  relief  of  casualties  or 
stipend,  of  which  the  trustees  may  be  in  right  but  which  do  not  run 
with  the  lands.    The  result  of  omitting  this  may  be  serious.* 

6.  OUigatimi  to  relieve  of  Feu-duties,  etc. — This  ought  to  be  omitted. 

'  Oraeme'i  Tr.  v.  OUrtbarg,  1888,  16  R,  *  For  fonns,  see  pp.  88»-6. 

601.  *  Spein  T.  iforgan,  1902,  i  F.  1060. 
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Feu-duties  and  public  burdens  ought  to  be  adjusted ;  and  as  to  casualties, 
to  bind  the  estate  to  relieve  the  disponee  would  infriuge  the  rule  ot  tbe 
legatee  taking  mm  oneri,^  but  here,  in  contradistinction  to  the  case  of 
sale,*  silence  is  clear  enough,  for  there  can  be  no  implied  obligation. 

7.  Warrartdice.—Thia  is  a  fertile  source  of  error  in  deeds  of  tbe 
nature  under  consideration.  The  trustees  are  probably  bound  to  grant 
warrandice  from  their  own  facts  and  deeds,  though  even  of  that  there 
ma;  require  to  be  many  qualifications,  e.g.  bonds,  leasea,  aervitudee, 
alterations  ot  marches,  granted  and  carried  through  by  the  trustees ;  and 
indeed  if  they  have  been  any  length  of  time  in  the  man^ement  of  Bay 
a  landed  estate,  it  is  the  safer  course  to  express  nothing  as  to  even  fact 
and  deed  warrandice.  But  in  no  case  ought  any  warrandice  upon  the 
trust  estate  to  be  allowed  Co  go  in  as  matter  of  form.  There  may  be 
very  special  cases  in  which  some  such  clause  is  required  to  comply  with 
the  express  terms  of  the  will,  in  which  case  the  trustees  will  need  to  he 
careful  to  keep  themselves  safe  and  to  keep  matters  right  with  the  other 
beneficiaries,  fiut  in  all  ordinary  cases  the  rule  holds  that  the  l^tee 
mnst  take  cuvi  onere,  and  accordii^ly  there  must  be  no  warrandice  upon 
tbe  trust  estate.  It  need  scarcely  be  pointed  out  that  a  chrnse  binding 
the  estate  or  the  testator's  representatives  in  warrandice  from  his  facts 
and  deeds  would  practically  be  as  objectionable  as  absolute  warrandice. 
If  there  be  known  debts  upon  the  property,  then  (1)  if  the  creditors 
have  dischatged  tbe  general  estate  and  if  the  legatees  have  given  a  bond 
of  corroboration,  but  by  separate  deed  or  deeds,  nothing  need  be  said  oE 
the  debts  in  the  disposition ;  otherwise  (2)  the  least  expensive  and  ■ 
very  satisfactory  course  is  that  the  disposition,  corroborative  obligation, 
and  dischai^  should  all  be  incorporated  in  one  inatrumenL 

Transfers  of  Shares,  etc — 1.  Companies'  restriaiom. — It  may  he 
that  the  articles  of  association  give  the  company  a  right  of  purchase 
even  though  the  transmission  proposed  is  not  a  sale  (which  is  thus  * 
more  severe  regulation  than  a  right  of  pT^^mption),  and  more  commonly 
a  r%bt  of  veto  of  the  transferee.  In  an  extreme  case  this  might  be 
checkmated  by  keepii^  up  the  trust,  which,  however,  is  very  awkward. 
The  regulations  may  also  prescribe  a  special  form  of  transfer. 

2.  Title  to  grant. — Assuming  that  the  testator  held  tbe  shares  it  is 
not  necessary  that  the  executors  should  go  upon  the  register  to  enable 
them  to  transfer.^  Nor,  of  course,  is  this  altered  by  any  clause  in  tbe 
company's  articles  to  the  eSect  that  the  executors  shall  be  the  only 
persons  whom  the  company  shall  be  bound  to  rect^nise,  though  it  is 
often  so  appealed  to  by  ofQcials.  Indeed,  if  there  be  any  liability  upon 
the  shares  the  executors  will  not  go  upon  the  register. 

3.  Stamp. — When  there  are  numerous  small  holdings  of  little  valne, 
and  especially  if  each  has  to  be  divided  among  even  a  few  benefidariesi 

>  3«e  p.  808.  ■  Compukiw  Aat,  1882,  b.  24. 

*  Sm  p.  sor. 
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stamps  become  a  seriouB  item.  Each  transfer  requires  10b.  You  may 
not  transfer  so  many  shares  to  each  of  A.,  B.,  and  C.  in  one  transfer. 
Many  companies  require  u  separate  transfer  for  each  class  of  shares 
though  to  the  same  transferee.  In  the  case  of  English  companies  there 
is  no  avoiding  the  stamps,  though,  of  course,  the  holdings  may  by 
arrat^ment  be  divided  so  as  to  minimise  the  number  of  transfers  as 
much  as  possible.  But  in  the  case  of  companies  in  Scotland  it  may 
sometimes  be  arranged  to  make  one  mnnihus  transfer  covering  the  shares 
of  many  different  companies,  for  which  there  is  only  one  stamp  of  10s., 
and  on  this  being  registered  for  preservation,  the  companies  will  some- 
times act  upon  production  of  an  extract  with  an  undertaking  for 
reproduction. 

General  Denuding. — It  sometimes  happens  that  after  trustees  have 
denuded  and  been  dischai^ed  an  unknown  asset  of  the  trust  turns  up 
and  the  beneficiary  reqxiires  a  title  to  it  If  any  of  the  trustees  be  living 
a  supplementary  deed  can  be  obtained,  for  there  is  no  force  in  the 
objection  sometimes  stated  that  after  discharge  the  trustees  have  no 
title.  If  the  trustees  be  all  dead,  sec.  14  of  the  Trusts  Act,  1867, 
applies.*  But  the  expense  of  these  courses  may  be  avoided  if  the 
beneficiary  is  able  to  produce  a  universal  deed  or  clause  of  denuding  and 
conveyance  by  the  trustees  to  him.  No  doubt  as  to  personal  property 
there  may  be  a  question  as  to  the  want  of  confirmation.  A  clause  of 
this  kind  ^  may  be  tacked  on  to  any  special  conveyance,  or  incorporated 
in  the  dischai^e,  which  in  that  case  the  trustees  also  will  sign.  If  in 
the  discharge  the  stamp  will  be  increased  by  lOs. 

DISCHARGE  BY  SOLE  RESIDUARY  LEGATEE 

I,  A,  coosideriiig  that  the  late  B.  (hereinafter  called  "the  testator"),  by 
his  tnut  diapOBitioD  and  settlement  (hereinafter  called  "  the  will ")  dated 
,  and  registered  la  the  Books  of  Council  and  Session  on  , 

conveyed  his  whole  means  and  estate,  heritable  and  moveable,  real  and 
personal,  to  C.  (who  predeceased  him),  D.  (whose  appointment  was  revoked  by 
codicil  dated  ),  K  (who  declined  ofBce),  F.,  and  G.,  as  trustees,  and 

he  appointed  his  trustees  to  be  his  executors ;  But  the  said  conveyance  and 
appointment  were  made  in  trust  for  the  purposes  therein  mentioued,  which  were 
briefly  as  follows :  (first)  for  payment  of  debts  and  funeral  and  testamentary 
expenses,  (second)  for  payment  and  delivery  of  certain  pecuniary  and  specific 
legacies,  (third)  a  liferent  of  the  residue  was  provided  to  his  wife,  my  mother, 
in  the  event  (which  happened)  of  her  surviving  him,  and  (lastly)  the  fee  of 
the  residue  was  given  to  me,  all  as  the  will  and  codicil,  which  contain  various 
other  clauses,  and  which  are  here  specially  referred  to  hrevitatis  etvita,  in 
themselves  more  fully  bear :  Further  considering  that  the  testator  died  on 
,  and  the  said  F.  and  G.  accepted  office  as  trustees  and  executors 
foresaid,  and  subsequently  assumed  E.  as  a  trustee,  conform  to  deed  of 
'  See  pp.  875,  881.  ^  Form,  p.  902. 
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aMumptJon  dated  and  registered  ,  and  tJiereafter  the 

Bcud  F.  reaigned  office,  eonfonu  to  minute  of  resignatioo  dat«d 
and  r^Btered  ,  and  the  aud  G.  and  K.  have  since  continued  to  be 

and  now  are,  the  testator's  trustees : 

FlTLFILMBNT  OP  PRIOB   PdRPOSBS 

Further  considering  that  the  trustees  paid  the  testator's  debts  so  far  as  known, 
and  his  funeral  expenses,  and  paid  and  delivered  the  said  legacies  [except  ao 
far  as  the  same  had  lapsed],  that  the;  have  paid  or  provided  for  all  testa- 
mentary expenses  and  QoTemment  duties,  and  that  they  duly  satisfied  my 
mother's  liferent  to  the  date  of  her  death,  which  occurred  on 

ACOOUNIS 

Further  considering  that  the  trustees  have  submitted  to  me  full  aooounts  and 
Touchers  and  a  statement  of  the  estate  falling  to  be  made  over  to  me,  with  all 
which  I  am  satisfied,  as  I  hereby  acknowledge,  and  of  which  statement  a  copy 
is  annexed  hereto,  and  is  subscribed  by  me  as  relative  hereto ;  and,  further,  I 
approve  of  all  the  investments  specified  in  the  said  statement,  and  accept  the 
same  as  equivalent  to  cash :  And  now  seeing  that  the  trustees  have  paid  and 
made  over  to  me  the  full  sum  of  £  brought  out  in  the  said  statement, 

partly  by  cash  payment  and  partly  by  transfer  of  investments  accepted  as  cash, 
of  all  which  I  approve,  and  of  which  sum  ot  £  I  hereby  acknowledge 

the  receipt,  and  it  is  accordingly  proper  that  I  should  grant  these  presents : 

DiscBABOE,  nc 
Therefore  I  hereby  absolutely,  finally,  and  for  ever  discbai^e  the  said  G.  and 
IC,  and  also  the  said  F.,  and  their  reapeotive  heirs,  executors,  and  representa- 
tives whomsoever,  and  the  factors  and  law  agents  employed  by  them,  of  their 
whole  actings,  transactions,  intromissions,  and  management  under  the  will  and 
OodicU,  or  in  relation  to  the  testator's  estate  in  any  manner  of  way,  and  of  the 
will  and  codicil  themselves  and  all  therein  contained,  and  of  all  that  may  be 
oompetent  to  follow  thereon,  and  of  the  testator's  estate  and  residue  thereof, 
and  of  all  omissions,  if  any,  which  I  might  lay  to  their  charge :  And  I  \»nd 
myself  to  relieve  and  indemnify  the  said  G.,  K.,  and  F.,  and  their  foresaids,  and 
the  factors  and  law  agents  employed  by  them,  of  and  against  all  claims  aud 
demands  of  whatever  nature  which  may  be  brought  against  them  in  connection 
with  the  said  trust  up  to  the  amount  of  estate  received  by  me  as  aforesaid :  And 
I  warrant  absolutely  my  right  and  title  to  receive  the  estate  made  over  to  me  as 
aforesaid; 

Obnbral  Convstahob 
And  we,  the  said  G.  and  K.  as  trustees  and  executois  foresaid,  do  hereby 
in  corroboration  of  the  special  transfers  before  referred  to,  and  also  and 
further  and  in  addition  thereto,  do  hereby  assign,  transfer,  and  diqxxie  to  the 
said  A.  all  means,  estate,  assets,  and  claims  forming  part  of  or  competent  to  the 
estate  of  the  testator  or  which  we  ore  or  may  come  to  be  competent  to  assign, 
transfer,  or  dispone  as  aforesaid  :  And  we  consent  to  registration  for  preserva- 
tion.— In  witness  whereof. 

Annex  brief  list  of  securities  and  cash. 
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DISCHARGE  TO  TESTAMENTARY  TRUSTEES,  WITH  VARIOUS 
SPECIAL  CLAUSES 

We,  the  parties  following,  oamelj,  (first)  A. ;  (second)  Mrs,  B.  or  C.  or  D., 
sometime  wife  of  the  1at«  C,  sod  now  wife  of  D.,  ezeeutrix  dul;  confirmed  of 
the  said  C.  oonform  to  the  following  writs,  namely,  (I)  the  will  of  the  said  C  , 
dated  and  roistered  ,  (2)  confirmation  by  the  sheriff  of 

,   dated  at  on  ,  and  (3)  eik   thereto, 

dated  ,  with  the  special  advice  and  consent  of  the  said  D.,  and  I  the 

said  D.  for  myself,  m;  own  right  and  interest,  and  as  taking  burden  on  me 
for  my  wife;  (third)  K ;  and  (fourth)  (1)  F.,  (2)  G.,  and  (3)  H. ;  and  we  all 
with  joint  consent  and  assent : 

Nabkative  Gudses — Will 
Considering  that  the  late  X.  (hereinafter  referred  to  as  "  the  testator "),  who 
died  on  ,  by  his  trust  disposition  and  settlement  dated 

and  registered  ,  conveyed  to  Y.  and  Z.  the  whole  estate,  heritable 

and  moveable,  real  and  personal,  then  belonging  to  him,  or  which  should 
belong  to  him  at  his  death,  and  he  appointed  his  trustees  to  be  his  executors  : 
But  the  said  trust  disposition  and  settlement  was  g^nted  in  trust  for  the 
purposes  therein  mentioned,  and  inter  alia  (first)  for  payment  of  his  debts, 
sickbed  and  funeral  expenses,  and  the  expenses  of  the  trust ;  (second)  for  the 
liferent  of  bis  wife,  Mrs.  I.  or  X.,  in  the  event  (which  happened)  of  her 
surviving  him ;  (third)  the  testator  directed  his  trustees,  on  the  death  of  the 
survivor  of  himself  and  his  wife,  to  dispone  his  lands  of  to  his 

eldest  son  E.,  on  condition  of  the  said  E.  then  relieving  the  estate  of  the  debt 
of  £1000  due  to  L.,  with  interest  from  the  death  of  the  said  Mre.  I,  or  X. ; 
(fourth)  as  regards  the  bouse  known  as  Marmion  Cottage,  Elie,  the  testator 
directed  that,  in  the  event  of  any  member  of  his  family  wishing  to  buy  it,  it 
should  be  sold  at  a  valuation  by  competent  judges  mutually  chosen,  and 
failing  any  member  of  his  hmily  intimating  to  his  trustees  within  six  months 
after  the  death  of  the  survivor  of  himself  and  his  wife  an  intention  to  take 
the  same  at  a  valuation  (which  failure  happened),  be  directed  his  trustees  to 
dispose  of  it,  the  proceeds  to  be  then  added  to  his  geueral  estate ;  (fifth)  the 
testator  directed  his  trustees,  six  months  after  the  death  of  the  survivor  of 
himself  and  his  wife,  to  pay  the  following  l^aoies,  namely,  (1)  to  hb  dai^hter, 
me,  the  said  A.  the  sum  of  £500,  (2)  to  his  son  the  said  C.  (who  survived  the 
testator)  the  sum  of  £500,  (3)  to  his  son,  me,  the  said  E.  the  sum  of  £500,  and 
(4)  to  the  children  of  his  deceased  son  M.  the  sum  of  £300,  which  l^acies 
amount  in  cumnlo  to  the  sum  of  £1800;  (sixth)  the  testator  provided  aa 
follows : — "should  my  son  the  said  E.  ever  be  in  circumstances  which  enable 
him  to  pay  up  the  sum  of  £550  which  was  borrowed  by  me  from  N.  entirely 
on  his  account,  I  wish  him  himself  to  get  £100  of  it,  and  that  the  rest  of  it 
be  equally  divided  amongst  the  rest  of  my  family " ;  and  (seventh)  the 
testator  directed  that  if  it  should  be  found  that  there  was  a  deficiency  to  pay 
the  several  legacies  above  mentioned,  each  legatee  should  bear  a  proportionate 
share  of  such  deficiency,  and  should  it  be  found  that  the  omouut  realised  was 
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more  than  i*ould  pay  the  said  legacies,  each  legatee  ebonld  bave  a  proportioD 
added  to  hie  or  her  legacy : 

Fdrtber  (Testahentaht  t)  Wrzhno 
Further  considering  that  there  was  also  found  in  the  t«8tator'8  repoutoriea 
at  his   death   a   writing,    dated  (registered   in    the  on 

),  in  which  he  eipressed  a  wish  that  his  family  should  unite  in 
giytog  in  his  name,  for  certain  Bpeoi6ed  religious  and  charitable  purposes, 
certain  small  sums,  amounting  to  £50  in  all : 

Testator's  Drath  and  Trubtkes'  Acceftanor  of  Ofpick 
Further  considering  that  the  testator  died  on  lat  February  1699,  and  that 
in  virtue  of  the  said  trust  disposition  and  settlement  the  said  Y.  and  Z. 
Boceptod  office  and  entered  upon  the  possession  and  management  of  the  trust 
estate: 

Statr  of  Familt 
Further  considering  that  the  testator    was  survived  by  his  wife  the   said 
Mrs.  I.  or  X.,  and  by  his  children  me  the  said  A.,  the  said  C,  and  me  the  said 
E.,  and  by  us  the  said  F.,  G.,  and  H.,  the  only  children  of  his  deceased  son 
M.: 

Dbatb  of  Liferkntsr  and  Balance  due  to  her  Ezbodtob 
Further  considering  that  the  trustees  satiB6ed  the  liferent  of  the  said  Mis 
I.  or  X.  down  to  the  date  of  her  death,  which  occurred  on  1st  June  1903, 
except  as  regards  a  sum  of  £50  due  to  her  on  account  thereof  as  at  the  date  of 
her  death,  which,  with  interest  tbereon,  falls  to  be  p^d  to  her  executor : 

AlUUNOSIIRNTS  AS  TO  E.'S   DbBTB  TO  ESTATB 

Further  coDsideriug  that,  in  addition  to  the  sum  of  £560  above  referred  to, 
the  testator  advanced  a  sum  of  £150  to  me  the  scud  E.  on  :  That 

the  trustees  have  been  advised  by  counsel  that  the  said  sum  of  X550  should 
be  oaUed  up  only  in  the  event  of  the  trustees  being  sBtiefied  that  I  the  said 
£.  am  in  circumstances  which  would  enable  me  to  repay  the  same,  and  that  I 
am  entitled  to  payment  of  the  said  legacy  of  £500  bequeathed  to  me  as 
aforesaid  (or  such  proportionate  payment  in  respect  thereof  ss  the  estate  will 
yield)  whether  I  have  or  have  not  repaid  the  said  sum  of  £500,  and  the  trustees 
are  satisfied  that  I  am  not  in  circumstances  which  would  enable  me  to  repay 
the  same,  and  we  are  all  satisfied,  and  hereby  agree,  that  the  division  shall 
proceed  on  the  footing  of  charging  against  the  sum  falling  to  me  the  sud  E. 
only  the  said  sum  of  £l!iO,  without  interest,  and  that  the  free  balance  thus 
appearing  as  due  to  me  the  said  E.  shall  be  paid  to  me  : 

Fulfilment  of  Prior  Purposes 
Further  considering  that  the  trustees  have  now  fulfilled  all  the  purposes  of 
the  trust  so  far  as  known,  except  as  regards  the  said  pecuniaiy  legacies 
amounting  to  £1800 :  Declaring  with  reference  to  the  said  stuns,  amounting 
to  £S0,  which  the  testator  desired  his  family  to  apply  to  certain  religious  snd 
charitable  purposes,  that  the  same  have  been  provided  for  outside  the  trust: 
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AcootruTs 
Further  couaideriog  that  the  trusteee  huTe  made  up  and  aubmitted  to  ua  an 
acoount  of  their  intromiBsions  from  the  testator'a  death  to  31st  December 
1903,  with  relative  states  appended  thereto,  which  have  all  been  examined  b; 
or  on  behalf  of  each  of  xa,  and  of  which  we  hereby  approve  as  in  all  respects 
full  and  correct,  and  of  which,  with  the  continuation  thereof  to  date,  an 
abstract  is  annexed  and  signed  as  relative  hereto,  from  which  it  is  seen  that 
the  estate  available  for  payment  of  the  said  legacies  of  X1800  is  £1460,  to 
which  fall  to  be  added,  for  purposes  of  division,  the  following  sums,  namely, 
(firat)  the  sum  of  £150,  which,  as  aforesaid,  is  to  be  charged  against  me  the 
said  £.,  and  (second)  the  sum  of  £10,  being  the  agreed-on  value  of  certain 
articles  belonging  to  the  eatate  taken  over  by  me  the  said  A.,  making  a  total 
fund  of  £1620 ;  and  accordingly  the  said  legacies  of  £1800  fall,  in  terms  of 
the  said  trust  disposition  and  aettlement,  to  be  proportionally  reduced,  and  the 
same  stand  as  follows :  (Grat)  to  me  the  said  A.  the  aum  of  £450,  from  which 
is  to  be  deducted  the  said  sum  of  £10,  leaving  a  net  sum  of  £440 ;  (second) 
to  me  the  aaid  Mra.  B.  or  C.  or  D.  the  sum  of  £460 ;  (third)  to  me  the  said 
E.  the  sum  of  £450,  from  which  is  to  be  deducted  the  aaid  sum  of  £160, 
leaving  a  net  aum  of  £300 ;  aud  (fourth)  to  ua  the  said  F.,  G.,  and  H.  the 
sum  of  £270  equally  among  us,  toeing  a  sum  of  £90  to  each  of  us,  all  as 
shewn  in  the  scheme  of  division  annexed  and  signed  as  relative  hereto : 

Pathbnt  and  Rbceifts 
And  DOW  seeing  that,  on  condition  of  these  presents  being  executed,  the 
trustees  have  instantly  paid  to  us  the  respective  sums  foresaid,  that  is  to 
say,  (first)  to  me  the  said  A.  the  said  sum  of  £440,  (second)  to  me  the  said 
Mra.  B.  or  C.  or  D.  the  said  sum  of  £450,  (third)  to  me  the  said  K.  the  said 
sum  of  £300,  and  (fourth)  to  each  of  us  the  said  P.,  G.,  and  H.  the  said  sum 
of  £90,  of  which  respective  sums  we  hereby  respectively  acknowledge  the 
receipt : 


Therefore  we,  the  whole  grantera  hereof,  all  as  aforesaid,  have  eionered  and 
discharged,  as  we  do  hereby  finally,  absolutely,  and  for  ever  exoner,  acquit,  and 
simpUciter  discharge  the  aaid  Y.  and  Z.,  and  their  respective  heirs,  executors, 
representatives,  and  successors,  and  the  factors  and  agenta  in  the  trust  and 
executry,  not  only  of  the  said  legacies  bequeathed  to  me  the  said  A.,  to  the 
said  C,  and  to  us  the  said  E.,  F.,  (i.,  and  H.,  as  aforesaid,  but  also  of  their  whole 
actinga,  transactions,  iutromiasions,  and  management  in  consequence  of  the 
said  trust  and  executry,  or  in  relation  thereto,  or  in  connection  therewith  in 
any  manner  of  way,  and  of  the  said  trust  disposition  and  settlement  and  aaid 
writing  themselves  and  whole  clauses  and  provisions  therein  contained,  with 
all  that  baa  followed  or  is  competent  to  follow  thereon,  and  of  all  omissions 
which  we  or  any  of  us,  or  the  said  deceased  C^  can  or  could  lay  to  the  charge 
of  the  trustees  or  executors  or  the  factors  and  agenta  in  the  trust  and 
executry : 
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Dboiaratioms 
1.  No  Duty  on  TrwUet  at  to  E.'t  £550  Del^ 
Declaring  (first)  that  no  duty  shall  rest  upon  the  trustees  in  connection  with 
the  said  sum  of  £550,  or  in  cooaection  with  any  other  matter  or  thing 
whatever,  the  foresaid  paTmente  being  made  and  aooepted,  and  theee  presents 
being  granted,  on  the  basis  of  a  final  settlement  and  discharge,  and  that  not 
only  as  between  ua  and  the  trusteeB,  but  also  among  ourselves ;  and  particularly, 
without  prejudice  to  the  said  generality,  we  all  the  grantera  hereof  other  thao  I 
the  Bud  E.,  hereby  for  ever  discharge  the  said  E.  of  all  liability  in  respect  of 
the  said  debts  of  £150  and  £550,  and  interest  thereof  respectively  > : 

2.  Sum  rOainedfor  Final  Experiset 
And  (second)  that  as  t^arda  the  sum  of  £30  which  has  been  set  apart  in  th» 
hands  of  Messrs  N.  k  0.,  W.S.,  Edinburgh,  to  meet  final  expenses,  the  clum 
for  so  accounting  therefor  shall  be  against  the  said  Messrs  N.  &  0.  only : 

Oblioatiohs 
And  I  the  said  Mrs.  B.  or  C.  or  D.,  as  eieoutrix  foresaid,  and  with  special 
advice  and  consent  foresaid,  bind  the  executry  estate  under  my  mani^;emeDt, 
and  the  parties  interested  therein,  and  we  the  said  A.,  E.,  F.,  O.,  and  H. 
bind  ourselves,  and  our  respective  heirs,  executors,  represent&tivee,  and 
successors  whomsoever,  as  follows,  namely  : 

1.  Indemitity 
(first)  to  relieve  and  indemnify  the  said  trustees  and  executors  and  th«r 
foresaids  of,  from,  and  against  all  claims  and  demands,  of  whatever  kind 
or  extent,  which  may  be  made  against  the  estate  of  the  testator,  or  against 
themselves  or  their  foresaids,  but  that  only  rateably  according  to  the 
proportions  and  up  to  the  amounts  of  our  reepeotive  abaree  ; 

2.    Warrandice 
and  (second)  to  warrant  our  respective  rights  and  titles  to  the  sums  paid  to  us 
BB  aforesaid :  And  we  consent  to  registration  for  preservation. — In  witness 
whereof. 

'  If,  on  the  other  hand,  it  is  intended  to  dischai^e  the  trustees,  but  to  keep 
up  E.'b  liability  for  the  £550  and  interest,  omit  this  clause  after  the  words  "  final 
settlement  and  discharge,"  and  substitute  the  following :  "  but  that  only  so  far 
as  the  trustees  are  concerned,  these  presents  beiug,  as  the  said  El  hereby  admits, 
without  prejudice  to  all  claims  against  him  in  respect  of  the  said  sum  of  £550 
and  interest,  past,  otirrent,  and  future,  and  also  without  prejudice  to  his  defences 
thereto,  both  being  hereby  reserved  as  among  us  the  grantors  hereof. 
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ABSTRACT  OF  ACCOUNTS  REFERRED  TO  IN  THE 
FOREGOING  DISCHARGE 

Capital  Aosjunt 
From  Irt  Febrvary  1899  to  31ri  December  1903 

RBOXIPTS 

Principal  aums  given  up  in  iaveutory 

Price  of  Mannion  Cottage,  Elie 

Proportion  of  annuity  due  by  Koyal  Insuranco  Company 

Proportion  of  renta  to  testator's  death 

Proportioo  of  intereats  and  dividends  to  testator's  death 


£2900 
600 
100 
120 
80 

£3700 


Estate  duty   ..... 

Lees  proportion  repaid  by  testator's  son  K. 

landed  estate  .... 


Funeral  expenies        .... 
Debts  ..... 

Casualty  on  Marmion  Cotti^e 
Proportion  of  fen-duties  to  testator's  death 
Proportion  of  rates  and  taxes        do. 
Proportion  of  interests  do. 

Proportion  of  eipenses  of  eiecutry      . 
Value  of  articles  taken  hy  beneficiary 
Depreciation  on  realisation     . 
Capital  in  trustees'  hands  at  Slat  December  1903 


50 
1458 


£3700 


Rbvknue  Acoocntb 
/.  From  \4,Felmiary  1899  to  lit  June  1903  {cUatA  of  li/erenirix) 

REGBIFT9 

Proportion  of  rente      .......    £1300 

Proportion  of  interests  and  dividends  .....        170 

Return  of  income  tax  ......  10 

£1480 

FATMENTS 

Proportion  of  feu-duties 

Proportion  of  rates  and  taxes 

Proportion  of  interests  ,  ,150 

Fire  insurance  ......  16 

Repairs 

Proportion  of  expenses 

Payments  to  and  for  itre.  X.,  the  liferentrix 

Balance  of  revenue  for  period,  payable  to  executor  of  liferentrix 
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//.  From  \A  June  to  Z\ft  December  ] 

RBCItFTS 


IntereBts  and  dividends 


Feu-duty 

.£300 

Rates  and  taies 

2    0     0 

Fire  insurance     . 

0    7     6 

Ezpensea 

3  12     6 

Balance  of  rerenu 

e  for  period 

.      22    0    0 

FUND  FOB 

Capital  in  trustees' hands  at  3  lab  December  1903  as  above    .  .    £145S 

Balance  of  revenue  from  period  from  Ist  June  to  Slet  December  1903 

as  above  ........  22 

Interest  since  accrued  .  .  .  .  X3     0     0 

Less  interest  on  balance  of  revenue  due  to  liferentrix      10     0 


DBDUCTIOHB 

1.  Amount  at  wbioh  debts  due  by  E.  valued  in  accouats  £0    5  0 

2.  Income  tax                            .  0  15  0 

3.  Postages  incurred  by  trustees  10  0 

4.  Sum  set  apart  to  meet  final  ezpensea          .             ,  20     0  0 


To  which  add  for  purposes  of  division— 

1.  Sum  to  be  ohai^ied  against  E. 

2.  Value  of  articles  taken  over  by  A. 


Fund  as  for  division 


tOBKHE  OF 

orvisioK 

■^r- 

Snmi 
P»y»bl* 

£600 

£450              £10 

£440 

SOO 

450                — 

450 

500 

45W                150 

300 

100 

90                — 

90 

100 

90                — 

90 

100 

90                 — 

90 

£1800 

Net  sum  in  trustees'     \ 
hands  as  above          J 

£1460 
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ANOTHER  FORM  UNDER  DIFFERENT  CIRCUMSTANCES 

We,  the  parties  following,  namely,  (fint)  A.,  B.,  and  C,  the  trustees  of  the 
late  X.  acting  nnder  hia  trust  disposition  and  settlement,  dated 
and  registered  ,  and  deed  of  assumption  granted  by  us  the  said  A.  and 

B.  in  favour  of  me  the  said  C,  dated  ,  and  registered  ,  ve  the 

said  A.  and  B.  being  also  executors  duly  confirmed  of  the  eaid  X.  conform  to 
confirmatioa  granted  by  the  sheriff  of  ,  and  dated  at  ,  on  ; 

and  (second)  Y.,  D.,  and  E.,  the  trustees  acting  in  the  trust  created  by  me  the 
said  Y.  under  the  contract  of  marriage  entered  into  between  me  the  said  Y. 
and  O.,  dated  and  registered  ,  with  consent  of  me  the  said  Y. 

as  an  individual,  and  I  the  said  Y.  for  all  right,  title,  and  interest  competent  to 
me  in  the  premises,  Considering  that  the  deceased  F.  (herinafter  colled  "the 
testator"),  father  of  the  said  X.  and  of  me  the  said  Y.,  by  his  trust  disposi- 
tion and  settlement  dated  ,  and  with  three  oodicils  dated  respectively 
registered  ,  conveyed  to  O.,  H.,  and  K,  the  whole 
means  and  estate,  heritable  and  moveable,  real  and  personal,  which  should 
belong  to  him  at  his  death,  but  that  in  trust  for  the  purposes  therein  mentioned, 
and  mto"  alia,  tn  the  first  place,  he  directed  his  trustees  to  pay  hia  debts  and 
funeral  expenses  and  the  expenses  of  executing  the  trust :  In  the  second  place, 
in  the  event  of  his  wife  P.  surviving  him,  he  directed  hie  trustees  to  pay  to 
her  the  sum  of  £200,  and  to  hand  over  to  her  as  her  own  absolute  property 
the  whole  furniture  and  plenishing  of  every  description,  including  his  whole 
silver  plate  and  plated  articles,  books,  pictures,  lioene,  wines,  carriages  of 
every  description,  horses  and  harness,  and  in  general  the  whole  furniture, 
plenishing,  and  others  within  and  upon  the  bouse  and  groimds  and  premises 
connected  therewith  occupied  by  him  at  the  time  of  bis  death :  In  the  third 
place,  he  directed  his  trustees  to  convey  certain  heritable  subjects  in  Donbar, 
therein  particularly  described,  and  pertinents  thereof,  to  the  said  X.,  and  that 
over  and  above  the  share  of  his  means  and  estate  thereinafter  provided  to  the 
said  X. :  In  the  fourth  place,  he  directed  his  trustees,  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  hia  death,  to  make  payment  to  L.  of  a  legacy  of  £300 
free  of  legacy  duty :  In  the  fifth  place,  he  directed  his  trustees,  also  at  the  first 
term  of  Whitsunday  or  Martinmas  after  his  death,  or  so  soon  thereafter  as  might 
be  ooavenient,  or  as  his  trustees  might  deem  it  expedient,  to  make  payment  to 
his  sons  the  said  X.  and  me  the  said  Y.  of  the  sum  of  £10,000  equally,  share 
and  share  alike,  but  subject  to  the  provisions  therein  written  in  the  event 
(which  did  not  happen)  of  the  remainder  of  the  trust  estate  being  insuSBcient 
to  yield  a  free  income  of  £400  a  year :  In  the  sixth  place,  he  directed  his 
trustees,  in  the  event  of  his  wife  surviving  him,  to  pay  over  to  her  the  whole 
interests  and  other  produce  and  income  of  the  residue  of  his  means  and  estate 
during  her  life,  but  declaring  that  said  liferent  and  income  should  never  be 
lees  than  £400  free  of  all  deductions  in  any  one  year :  In  the  sevmik  place, 
he  bequeathed  a  legacy  of  £3000  to  his  daughter  M.,  which  legacy  he  revoked 
as  aftermentioned :  In  the  eighth  place,  he  directed  his  trustees,  as  soon  as 
might  be  convenient  after  the  death  of  his  wife,  if  she  shonld  survive  him,  to 
make  payment  and  delivery  of  the  free  residue  of  his  means  and  estate  to  and 


3,t.zcd_,Cj00t^lc 


910  DISCHARGE  OF  TRUSTEES 

between  his  bods  the  taid  X.  and  me  the  said  Y.  equally,  share  aod  share 
alike,  and  he  declared  that  the  said  proTiaiona  in  favour  of  his  said  sons  sbould 
become  vested  in  them  a  morte  te^atorit,  and  that  the  same  should  be  in  full 
payment  and  satisfaction  to  them  of  all  claims  and  demands  against  him  or  his 
means  and  estate  competent  to  them  for  legitim,  dead's  part,  or  in  any  manner 
of  way  whatever  :  In  the  ninth  ^laee,  he  provided  that  the  said  X.,  if  he  sur- 
vived him,  should  be  bound  to  take  over  the  lease  of  the  farms  of  (^Mme  Oteni) 
held  by  the  testator,  and  the  whole  stock,  cropping,  and  efTeots  upon  the  said 
farms  belonging  to  the  testator,  at  the  valuation  to  be  put  thereon  as  therein 
mentioned,  the  amount  of  which  valuation  should  be  imputed  pro  tattto  as  part 
of  the  said  X.'s  share  of  the  said  sum  of  £10,000,  or  other  share  of  the  testator's 
means  and  estate,  and  that  the  said  X.  should  thereafter  be  bound  to  free  and 
relieve  the  trustees  and  beneficiaries  of  and  from  the  obligations  of  the  lease : 

Codicil 
And  by  the  said  codicil  dat«d  ,  the  testator,  in  lieu  and  place  of  the 

said  legacy  of  £3000  to  his  daughter  the  said  M^.,  appointed  his  trustees,  as 
soon  as  might  be  convenient  after  the  death  of  hia  wife,  if  she  should  sarvive 
him,  to  separate  and  set  aside  out  of  his  meana  and  estate,  and  to  invest  in 
the  manner  therein  mentioned,  the  sum  of  £3000  for  the  aud  M.  in  liferent 
and  her  children  in  fee,  the  shares  of  her  children  vesting  at  majority  in  the 
case  of  sons,  and  majority  or  marriage  in  the  case  of  daught«is ;  and  failing 
such  children  and  their  issue,  he  directed  his  trustees  to  pay  said  sum  to  his 
sons  the  said  X.  and  me  the  said  Y.  equally,  share  and  share  alike,  all  as  the 
aaid  truat  disposition  and  settlement  and  oodicila  containing  sundry  other 
clauses,  and  which  are  here  specially  referred  to  and  held  as  repeated 
brevitatie  aatsa,  in  themselves  more  fully  bear  : 

TRnSTEKSHIP 

In  virtue  of  which  truat  disposition  and  settlement  and  codicils  the  trustees 
thereby  appointed  entered  on  the  possession  and  management  of  the  trust 
estate,  and  the  said  O.  baring  resigned  office,  the  said  H.  and  E.,  then  the 
surviving  trustees,  assumed  N.  as  a  trustee,  conform  to  deed  of  asEnimption 
dated  and  registered 

Prior  PtFRFoen 
Further  considering  that  the  testator's  trustees  have  paid  all  his  dehts  so  iar 
as  known,  and  his  funeral  expenses,  and  the  expenses  of  the  trust  to  date ; 
that  they  pcud  the  legacy  of  £200  to  the  testator's  wife,  and  implemented 
the  bequest  of  furniture,  plenishing,  and  others  above  mentioned  in  her  fttvour ; 
that  they  implemented  the  direction  contained  in  the  third  purpose  of  the 
said  trust  dispoeition  and  settlement  to  convey  the  aaid  heritable  subjects 
and  pertinents  to  the  said  X. ;  that  they  paid  the  legacy  of  £300  to  tiie 
aaid  L.,  and  that  they  pud  and  accounted  to  the  said  X.  for  the  sum  of 
£5000,  he  taking  over  the  foresaid  lease,  stock,  cropping,  and  effects,  and  the 
amonnt  of  the  valuation  thereof  being  imputed  pro  iaato  as  part  of  the  said 
sun  of  £5000,  as  directed  by  the  testator,  aud  that  they  paid  and  accounted 
to  me  the  said  Y.  and  my  aaid  marriage  trustees  also  for  the  sum  of  £5000, 
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ntaking  together  the  said  aum  of  £10,000:  Further  considering  that  the 
testator's  truBt«e8  paid  to  his  wife  the  said  P.  the  whole  iDterest  and  other 
produce  and  inoome  of  the  residue  of  the  trust  estate  from  the  death  of  the 
testator  to  her  own  death,  which  occurred  on  :  Further  considering 

that  the  testator's  trustees,  bj  their  minute  of  ,  resolved  to  hold  as 

representing  the  sum  of  £3000  directed  to  be  leparated  and  set  aside  for 
behoof  of  the  said  M.  in  liferent  and  her  children  in  fee,  whom  failing  aa 
aforesaid,  three  bonds  and  diepoeitiona  in  securitj,  namely,  (1)  bond  and  dis- 
position in  security  by  over  property  at  for  £1500,  (2)  bond 
and  disposition  in  security  by  over  property  at  for  £1000, 
and  (3)  bond  and  dispo«tioD  in  security  by  over  property  at 
for  £500,  all  mentioned  in  the  State  aoneied  and  signed  as  relative  hereto, 
and  amounting  to  the  cmnulo  aum  of  £3000  : 

AOCO0NT8  :   BXSIDUK 

Further  considering  thftt  the  testator's  trustees  have  duly  accounted  to  us  for 
their  whole  intromissions  with  bis  trust  estate,  and  have  submitted  to  us  the 
accounts  of  their  trust  from  the  commencement  thereof,  and  also  &  State  of 
the  trust  funds  at  ,  a  copy  of  which  State  ia  annexed  and  signed  as 

relative  hereto,  from  which  it  is  seen  that  the  residue  of  the  testator's  trust 
estate  amounted  at  that  date  to  £  ;  and  from  the  continuation  thereof, 

alao  hereto  annexed,  it  is  seen  that  the  residue  for  division,  after  setting  aside 
the  said  sum  of  £3000  as  aforesaid,  amounts  to  the  sum  of  £19,200 ; 

X.'s  Share 
Further  conmdering  that  the  testator's  truateea  at  Che  term  of  Martinmas  1899 
aaaigned  to  us  the  trustees  of  the  said  X.  a  bond  and  diapoaition  in  security  by 
over  property  at  for  £5000,  and  a  bond  and  dispoeition  in 

security  by  over  property  at  for  £4000,  both  mentioned  in 

the  said  State,  amounting  said  two  eecunties  to  the  cumulo  sum  of  £9000, 
which  assignations  we  have  accepted,  and  hereby  accept,  as  a  payment  of  that 
amount  in  cash  aa  at  said  term  of  Martinmas  1899  on  account  of  our  share  of 
the  estate,  and  that  the  testator's  truatees  have  now  made  payment  to  ua  of 
the  further  aum  of  £600  as  the  final  payment  thereof,  the  said  payments  to 
us  the  trustees  of  the  aaid  X.  thus  amounting  in  cumvio  to  £9600,  being  the 
amount  of  our  one-half  of  the  said  residue : 

Y.'a  Shark 
Further  considering  that  the  testator's  trustees,  as  at  the  term  of  Martinmas 
1899,  transferred  to  ua  the  marriage  trustees  of  me  the  said  Y.  two  promissory 
notes  by  my  firm  of  Y.  &  Z.  and  others  for  the  eumtdo  aum  of  £5000,  and 
also  £2200  Four-per-cent.  Guaranteed  stock  of  the  Company 

at  closing  price  on  that  date,  namely,  £2860,  and  on  the  same  date  paid  us 
an  equalising  sum  of  £1110,  and  that  the  teatator'a  trustees  have  now  made 
payment  to  us  the  said  marriage  truateea  of  the  further  aum  of  £600,  said 
notes,  stock,  and  sums  so  paid  and  trauaferred  to  ua  the  said  marriage  trustees 
amounting  to  the  cunmlo  sum  of  £9600,  being  the  equal  half  of  the  aaid  residue 
falling  to  us  the  sud  marriage  trustees  as  in  right  of  me  the  said  Y. : 
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And  DOW  seeiDg  that  it  is  reasonable  that  we  should  grant  the  disoharge 
tmderwritten,  Therefore  we,  all  the  grantera  hereof,  for  our  reApective  righte 
and  iDterests,  do  hereby  discharge  the  said  G.,  H.,  K.,  and  N.,  and  their  respec- 
tive heirs  and  succeeeors,  and  the  factors  and  law  agents  in  the  testator's  tnisl^ 
of  their  whole  actings,  transactioos,  intromissions,  and  management  in  conae- 
qnence  of  the  said  trust,  or  in  relation  thereto  in  an;  manner  of  way,  and  of 
the  said  trust  disposition  and  settlement  and  codicils  themselves  and  whole 
clauses  and  provisions  therein  contained,  with  all  that  has  followed  or  is 
competent  to  follow  thereon,  and  of  all  omissions  which  we  or  waj  of  us  oui 
lay  to  their  charge :  Beeerring  always  and  excepting  any  claim  which  ooay  be 
or  become  competent  to  us  in  and  to  the  said  sum  of  £3000  in  the  event  of 
failure  of  issue  of  the  stud  M. :  And  we  the  respective  trustees,  grantere  of 
these  presents,  bind  the  trust  estates  under  our  charge  respectively,  rateably 
according  to  the  extent  and  up  to  the  amount  of  the  'shares  of  the  testator's 
trust  estate  received  by  us  respectively  as  aforesaid,  to  free  and  indemnify  the 
said  G.,  H^  £.,  and  N.,  and  their  foresaids,  of  and  against  all  claims  and 
demands,  of  whatever  kind  or  amount,  which  may  be  made  against  the  estate 
of  the  testator  or  hb  trustees:  And  I  the  said  Y.  undertake  a  similar  obliga- 
tion of  relief  and  indemnity  personally  and  individually,  but  only  in  the 
proportion  and  up  to  the  amount  of  ray  said  one-half  share  of  residue  :  And 
we  the  respective  trustees,  granters  of  these  presents,  bind  the  trust  estates 
under  our  charge  respectively  to  warrant  our  right  aud  title  each  to  one-half 
of  the  residue :  And  I  the  said  Y.  warrant  the  right  and  title  of  my  said 
marriage  trustees  to  one-half  of  said  residue  :  And  we  consent  to  r^istratjon 
for  preservation. — In  witness  whereof. 


STATE  OF  FUNDS  REFERRED  TO  IN  THE  FOREGOING 
DISCHARGE 


Sums  in  heritable  bonds  [give  very  brief  deiaOs] 
Personal  bills  .... 

Stock  of  the Company 

Deposit  receipts       .... 
Sum  due  by  tactor  .... 


£12,000 

6,000 

2,200 

2,445 

GO 


CoNTimJATION 

Add— 

(i)  Difference  between  price  of  the Company  stock  at 

par,  as  above,  and  at  £130,  being  the  price  at  which 
the  same  was  taken  over ....    X660 

(2)  Income  since  received — 

On  bonds  and  bills  .  .300 

On  stock  and  deposit  receipte      .  .140 


£31,695 
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Zi«M —  Brought  forward     , 

Interests  paid  as  follows  : — 

(1)  Liferentrix  for  proportion  to  date  of  her  death     .    £100 

(2)  M.,    ID    respect  of  her  provision  of  £3000,  at 


913 
X22,796 




_ 

150 

£22,645 

Path  EN  Ts 

1.  Eetate  duty        .            .            .            .            . 

£200 

0 

0 

2.  Factor's  fees  from  to 

105 

0 

0 

3.  Auditor's  tee      . 

5 

6 

0 

Agent's  general  business  account  from 

to ,aa  taxed 

94 

15 

0 

Expenses  of  winding  up  trust  and  discharging 

trustees    .             .             .             .             . 

35 

0 

0 

6.  Miscellaneous  payments .             .             .              . 

5 

0 

0 

445 

£22,200 

Sum  set  apart  for  M.  in  liferent  and  her  children  in 

fee 

3,000 

Reaidue  for  division  . 


£19,200 


ScHEMB  OP  Division 
One-half  thereof  falling  to  the  testamentary  trustees  of  X.  .  £9600 

In  payment  of  which  they  have  received — 

Assignation  of  bond  by        .  .  £5000 

Assignation  of  bond  by         .  .      4000 

Caah 600 

As  before  .  . £9600 

One-half  of  reaidue  falling  to  the  marriage  trustees  of  Y,     .  £9600 

In  payment  of  which  they  have  received — 

Bills  by   bis   firm  of  Y.  &  Z.   and  others  for  the  rumtdo 
sum  of      .  .  .  .  .  £5000 

£2200    Four-percent.    Guaranteed    stock    of    the 

Company  ....      2860 

Cash  ......      1740 

As  before  .  . £9600 


DISCHARGE  IN  FAVOUR  OF  EXECUTOR-DATIVE,  TERCE— 
JUS  B^L/Cy-S—LEGITIM— DEAD'S  PART,  ETC. 

We,  the  parties  following,  namely,  (first)  A.,  (second)  B.,  and  (third)  C, 
Considering  that  D.  died  on  ,  domiciled  in  Scotland  and  intestate, 

and  I  the  said  B.  was  decerned  and  confirmed  as  bis  executor-dative  qua  next 
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of  kin,  conform  to  confinnatioii  by  the  ehanff  of  dated  at 

OD  ,  and  Bubeequeatly  sealed  id  England  on  :  Further 

oonsidering  that  the  firet  State  annexed  and  signed  aa  relative  hereto  w  a  oop7 
of  the  inventoiy  given  up  for  confirmation,  including  estate  in  England  and 
abroad,  and  amouutiiig  to  the  sum  of  £  ,  and  no  other  estate,  heritable 

or  moveable,  real  or  personal,  belonging  to  the  said  D.  ia  known,  and  the 
Beoond  State  annexed  and  signed  as  relative  hereto  is  a  liat  of  the  debt«  and 
funeral  expenses  of  the  sud  D. :  Further  considering  that  the  said  D.  having 
died  intestate,  leaving  me  the  said  A.,  his  widow,  me  the  said  B.,  his  only 
surviving  child,  and  me  the  said  C.  (being  the  son  of  his  deceased  daughter  E. ), 
his  onlj  other  surviving  issue,  and  the  legal  rights  of  us  the  said  A.  and  B. 
being  undischarged,  our  respective  rights  and  interests  in  the  said  estate  are 
as  follows,  namely,  (first)  I  the  said  A.  am  entitled  to  (1)  an  allowance  for 
mournings  and  interim  aliment,  (2)  terce  out  of  the  heritable  security  for  i£500 
in  which  the  deceased  died  infeft,  and  (Z)Ju«  reliettB;  (second)  I  the  stud  B. 
am  entitled  to  (1)  the  whole  legitim  fund,  and  (2)  one-haU  of  the  dead's  part ; 
and  (third)  I  the  SMd  G.  am  entitled  to  the  other  half  of  the  dead's  part : 

Accounts  and  ARRANaKHBms 
Further  oon»deiing  that  the  accounts  of  the  intromisuons  of  me  the  scud  B., 
as  executor  foresaid,  have  been  produced  and  examined  by  us  all,  and  we  all 
hereby  approve  thereof,  and  the  third  State  annexed  and  signed  as  relative 
hereto  is  an  abstract  of  the  said  accounts :  Further  considering  that  we  have 
all  been  advised  regardii^;  our  rights  in  the  estate  and  the  footing  on  which 
the  assets,  debts,  funeral  expenses,  aud  all  other  items  fall  to  be  dealt  with  in 
order  to  ascertain  the  sums  falling  to  us  respectively,  and  particularly  it  has 
been  arranged  amongst  us  that  I  the  said  A,,  instead  of  drawing  one-third  of 
the  ineome  of  the  said  sum  of  £500  for  the  remainder  of  my  life,  should  rec«ve 
and  accept  in  lieu  thereof  a  lump  sum  of  £70  in  addition  to  my  other  interests 
in  the  estate ;  and,  being  advised  as  aforesaid,  we  all  approve  of  the  scheme  of 
division  forming  the  fourth  State  annexed  and  signed  as  relative  hereto,  which 
shews  the  total  sums  falling  to  us  respectively  to  be  as  follows :  (first)  to  me 
the  said  A.  the  sum  of  £1130,  (second)  to  me  the  said  B.  the  sum  of  £1743, 
and  (third)  to  me  the  said  C.  the  sum  of  £727 :  And  now  seeing  that  I  the 
said  B.,  as  executor  foresaid,  have  paid  to  us  the  said  A.  and  G-  the  said  sums 
of  £1 130  and  £727  respectively,  and  that  I  the  said  B.  have  retained  as  my 
own  personal  beneficial  share  the  said  sum  of  £1743,  of  which  three  sums  we 
respectively  acknowledge  the  receipt,  and  that  it  is  proper  that  we  should 
grant  these  presents : 

DlSOHAROB  TO  ExBCUTOR 

Therefore,  m  the  firtt  place,  we  the  said  A.  and  C,  for  our  respective  interests 
absolutely,  finally,  and  for  ever  discharge  the  said  B.,  and  the  factors  and  law 
agents  employed  by  him,  of  tlieir  whole  actings,  transactions,  intromiaaiani, 
and  management  in  coimection  with  the  said  estate  and  exeoutry  in  any 
manner  of  way,  and  of  all  omissions  which  we  or  either  of  ub  could  lay  to 
their  charge : 


3,t.zcd_,CjOO<^lc 


DI8CHABGE  TO  EXECUTOR  916 

DisoHABOB  inter  te 
And,  in  the  second  plaee,  we  all,  absolutalj,  finally,  and  for  ever,  severaUy 
discharge  each  other  of  all  questions,  objections,  and  claims  in  connection  vith 
or  regarding  the  basis  of  diviuon  of  the  said  estate,  and  the  accuracy  or  other- 
wise of  the  said  scheme  of  division  and  of  the  said  shares :  And  we  consent  to 
registration  for  preservation. — In  witness  whereof. 

STATES  REFERRED  TO  IN  THE  FOREGOING  DISCHARGE 

First  State 
[Copg  of  the  onsets  as  in  inveniwy  of  persomd  ettate.'\ 

Second  State 
[Liet  of  debts  andfunernl  fxjj^tses.^ 


Third  Statb- 

-AbBTHAOT  of  ExBCUTOR'a 
CHABaE 

Acooontb 

1.  Estate  as  in  inventory 

£4000 

2.  Increase  on  realisation 

200 

3.  Revenue     . 

DI80UAHUK 

100 

£4300 

1.  Government  duty  . 

.      £105 

2.  Debts  and  funeral  expenses 

500 

3.  Expenses  . 

95 

700 
£3600 

FoUBTH  State — Sohehe  of  Division 
1.  A.,  the  Widoto 
JSet  estate  aa  above     ...... 

Deduct— 

1.  Mournings  and  interim  aliment  to  widow 

2.  The  heritable  bond  No.  of  the  above  list 

of  aaseta  ....      £500 

Interest  thereon  included  above .  .  26 

3.  Debenture  No.  of  the  above  list  of  assets 

which  does  not  contribute  to  jus  relieia  in 

respect  the  term  of  payment  of  interest  was 

past  at  date  of  death  .  .  .     £200 

Interest  thereon  included  above  .  10 
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Brought  Forward      .    £2815 

Add  pereooal  bond  No.  of  the  above  list  of  debts 

which  does  not  fall  to  be  deducted  in  calculatiDg  jvt 

Teiicta  in  respect  the  term  of  payment  was  past  at  date 

of  death  .....     £300 

Intereat  thereon  also  included  above  16 

215 

£3030 


Whereof  one-third  is  jtu  reliettB 
Mournings  and  interim  aliment  as  above 
Lump  sum  in  lieu  of  terce 


Share  faUing  to  A. 


70 
£1130 


2.  B.,  the  Sm 

(1)  LegiHm 

Net  estate  as  above    ..... 
Deduct— 

1.  Widow's  mournings  and  interim  aliment 

2.  The  heritable  security  and  interest 


£50 
S25 


Add  share  of  Glovemment  duty  and  expenses  applicable 
to  estate  not  contributing  to  legitim 


Whereof  one-third  is  legitim 


£3048 
£1016 


(2)  Sal/  Dead's  Part 

Net  esUte  as  above     ......   £3600 

Deduct — 

1.  Widow's  whole  share      .            .            .    £1130 
1016 
2146 

Dead's  part    .   £1464 


Whereof  one-half 


Share  falling  to  B. 


3.  C,  the  Grandson 
The  other  halt  of  the  dead's  part 
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Estate  as  before 


INTERIM  DISCHARGE 


£1130 
1743 
727 


We,  A.  and  R.,  oonsidering  that  under  the  trust  disposition  and  settlement 
of  the  late  C,  dated  ,  and  registered  ,  we  are  entitled, 

equally  between  us,  to  the  re»due  of  his  estate  which  was  subject  to  the  life- 
rent of  D.,  who  died  on  :  Further  considering  that  the  present 
trustees  of  the  said  estate  are  E.  and  P.,  and  the  now  deceased  G.  was  also  a 
trustee :  Further  considering  that  the  whole  accounts  of  the  trustees'  in- 
tromissions from  the  testator's  death  b>  have  been  submitted  to  and 
examined  by  us,  and  we  are  satisfied  therewith,  as  we  hereby  admit,  and  we 
hereby  approve  thereof:  Further  considering  that  it  is  not  yet  possible  to 
make  a  final  division,  but  it  has  been  arranged  to  make  an  interim  division  to 
the  amount  of  £1000  each  on  condition  of  these  presents  being  executed: 
And  now  seeing  that  the  said  E.  and  F.  have  paid  to  each  of  us  the  sum  of 
£1000,  of  which  respective  sums  of  £1000  we  hereby  respectively  acknowledge 
receipt:  Therefore  we,  for  our  respective  interests,  approve  of  and  ratify  the 
whole  aotinga,  transactions,  intromissions,  and  management  of  the  said  E.,  F., 
and  G.,  and  the  factors  and  law  agents  employed  by  them,  under  the  said  trust 
disposition  and  settlement,  or  in  relation  to  the  testator's  estate  in  any  manner 
of  way,  and  discharge  all  objections,  if  any,  which  we  or  either  of  us  could 
etate  thereto,  and  all  omissions,  if  any,  which  we  or  either  of  us  could  lay  to 
their  charge:  Reserving  always  our  respective  claims  to  the  balance  of  the 
said  residue :  And  we  bind  ourselves,  and  our  respective  heirs,  executors,  and 
representatives  whomsoever,  to  relieve  and  indemnify  the  said  E.,  F.,  and  G., 
and  their  respective  heirs,  executors,  and  representatives,  of  and  against  all 
cWms  and  demands,  of  whatever  nature  or  amount,  which  may  be  made  against 
them  in  connection  with  the  said  estate,  but  that  only  in  the  proportion  of 
one-balf  each,  and  each  only  to  the  eitent  of  the  sum  of  £1000  received  by  ua 
respectively  as  aforesaid:  And  we  respectively  warrant  our  right  and  title 
each  to  one-half  of  the  said  residue :  And  we  consent  to  registration  for  pre- 
servation.— In  witness  whereof. 

DISCHARGE  UNDER  RESERVATION 
1.  Whbn  thb  Reservation  relates  to  a  Surstantial  Asset,  but  tuere 
IS  NO  Question  of  Tbustres'  Liabiliti  in  reqard  to  it 
[After  other  parlt  of  iMtraiive,  proceed]  Further  considering  that  the  whole 
estate  has  been  realised  and  is  ready  for  division,  except  only  a  debenture  of 
the  X.  Company  for  £1000  which  matures  on  ,  and  which  ne  desire 

the  trustees  to  retain  in  their  own  names  until  it  matures  [figuret  of  re«t  of 
estate,  payment,  an/I  full  dischari/e]  t  Reserving  our  right  to  an  accounting  for 
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and  payment  of  the  said  sum  of  £1000,  or  suob  lees  sum  as  the  trasteee  may 
receive  from  the  aaid  debenture  of  the  X.  Company,  and  all  or  any  interest 
thereon,  under  deduction  of  all  relative  expenses. 

2.  When  it  ib  a  ScmaTANTiAL  Bssbrtation  and  thxbx  ib  a  QnxanoH 

OF   LlABOJTT 

Further  considering  that  the  whole  estate  has  been  realised  and  is  ready  for 
division,  except  only  a  bond  and  disposition  in  security  for  £1000  granted  by 
X.  over  property  at  ,  and  arrears  of  interest  thereon  [Jiguret  of  reet 

of  eefate,  payment,  and  digcharge] ;  Reserving  and  excepting  always  front  this 
discharge  the  said  sum  of  £1000,  and  interest,  past,  current,  and  future  doe 
and  to  become  due  under  the  said  bond  and  disposition  in  security,  and  all 
our  clMms  of  personal  liability  and  otherwise  against  the  sud  (tnufoa)  in 
respect  of  the  said  investment,  and  also  reserving  to  the  said  trustees  their 
defences  to  these  chums.  [After  ike  indemnity  dauae  may  be  added]  But  tiiis 
obligation  is  without  prejudice  to  the  reservation  and  exoeption  hereinbefore 
contained,  and  shall  not  extend  to  oover  any  claim  or  demand  in  connection 
with  the  said  bond  and  disposition  in  security. 

3.  Whbh  the  reserved  Absbtb  aob  TaiFUKo  and  Uncertain 
Reserving  our  right  to  share,  according  to  our  respective  interests,  in  mxh 
sum  or  sums,  if  any,  as  the  trustees  may  in  fact  receive  from  any  of  the  follow- 
ing assete  or  items  which  are  yet  unrealised,  namely,  (1)  twenty  £1  shares 
fully  paid  of  the  X.  Company,  (2)  a  claim  of  £100  or  thereabouts  in  the  liquida- 
tion of  the  Y.  Company,  and  (3)  a  claim  of  £50  or  thereabouts  in  the 
sequestration  of  the  deceased  Z.,  under  deduction  of  all  expenses  in  connection 
with  recovering  or  attempting  to  recover  the  same  or  otherwise  in  the  premises : 
But  declaring  that  these  presents  are  granted  and  accepted  on  the  express 
agreement  that  there  is  to  be  no  duty  on  the  trustees  to  make  any  effort  to 
recover  or  realise  the  said  assets  or  items,  and  no  liability  on  their  part  for 
omission,  failure,  or  neglect :  And  we  agree  that  if  the  trustees  should  ever,  in 
fact,  receive  anything  from  theee  sources,  or  any  of  them,  our  respective  shares 
thereof  may  be  paid  by  them  as  follows,  namely,  (1)  the  share  falling  to  us 
the  said  A.,  £.,  C,  and  D.,  as  trustees  foresaid,  may  be  paid  to  L.,  W.S.,  Edin- 
burgh, and  (2)  the  shares  falling  to  us  the  said  E.,  F.,  G.,  and  H.  may  be  paid 
to  M.,  writer,  Gla^ow,  and  the  bare  receipts  of  the  scud  L.  and  M.  respectively 
shall  be  a  full  exoneration  to  the  said  trustees. 


DISCHARGE  BY  ACTING  TRUSTEES  TO  RESIGNING 
TRUSTEE 
We,  A.  and  B.,  the  truatees  acting  under  the  trust  disposition  and  settle- 
ment of  the  late  X.,  dated  ,  and  r^stei«d  in  the  Books  of  Council  and 
Session  on  ,  Considering  that  C,  has  resigned  office  as  trustee  under 
the  said  trust  disposition  and  settlement,  oooform  to  minute  of  resignation 
which  is  to  be  delivered  imieo  eontexta  with  the  delivery  of  these  presents, 
which  he  has  requested  us  to  grant,  and  which  we  have  agreed  to  do :  There- 
fore, in  exercise  of  the  power  conferred  by  the  Trusta  (Scotland)  Act,  1867, 
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and  BO  far  as  we  are  thereby  aathorieed,  but  without  inourriDg  any 
liability  or  responsibility,  we  do  hereby  discharge  the  said  C  of  his  whole 
actings,  transactions,  intromissions,  and  management  under  the  said  trust 
disposition  and  settlement,  or  in  consequence  of  or  in  relation  to  the  said 
trust  in  any  manner  of  way,  and  of  the  said  trust  disposition  and  settlement 
itself,  and  of  all  that  has  followed  or  is  competent  to  follow  thereon :  [Tf  there 
M  to  be  any  dauae  of  warrandice  at  all,  itiBi}lrun\  And  we  bind  the  trust  estate 
under  our  charge,  and  the  beneficiaries  therein  (but  only  so  far  as  we  have  power 
to  do  so),  to  warrant  the  foregoing  discharge  at  all  hands. — In  witness  whereof. 

DISCHARGE  EY  ACTING  TRUSTEES  TO  REPRESENTATIVES 
OF  DECEASED  TRUSTEE 

We,  A.  and  B.,  the  trustees  acting  under  the  trust  dispoeition  and  settle- 
ment of  the  late  X.,  dated  ,  and  registered  in  the  Books  of  Council 
and  Session  on  ,  Considering  that  C-,  who  was  also  a  trustee  there- 
under, has  recently  died,  and  that  we  have  been  requested  to  grant  these 
presents  by  D.  and  E.,  his  testamentary  trustees  and  executors,  and  have 
agreed  to  do  so  :  Therefore,  in  exercise  of  the  power  conferred  by  the  Trusts 
(Scotland)  Act,  1867,  nnd  so  far  as  thereby  authorised,  but  without  incurring 
any  liability  or  responsibility,  we  do  hereby  discharge  the  said  C,  and  the 
said  D.  and  £.  as  bis  testamentary  trustees  and  executors,  and  his  estate  and 
representatives  whomsoever  of  his  whole  actings  [jiroceed  a*  in  preceding 
fomi\. 

DISCHARGE  BY  (1)  NEW  TRUSTEES  AND  (2)  BENEFICIARIES 
TO  RESIGNING  TRUSTEE 

We,  the  parties  following,  namely,  (first)  B.  and  C,  trustees  assumed  and 
acting  under  the    trust  disposition    and    settlement  granted  by  X.,  dated 
,  and  registered  in  the  Books  of  Council  and  Session  on  , 

to  which  office  of  trustees  we  have  been  assumed  conform  to  deed  of  assump- 
tion granted  by  A.,  as  sole  trustee  acting  under  the  said  trust  dispoeition 
and  settlement,  dated  ,  and  intended  to  be  delivered  wnico  contertu 

with  the  delivery  of  these  presents,  and  (second)  I),  and  E,  the  beneficiaries 
under  the  said  trust  dispoeition  and  settlement.  Considering  that  the  said 
A.  has  resigned  office  as  trustee  foresaid,  conform  to  minute  of  resignation 
incorporated  with  the  said  deed  of  assumption :  Further  considering  that  we 
the  said  D.  and  E.  [the  beneficiaries]  have  had  the  trust  accounts  submitted  to 
us,  and  have  examined  the  same,  and  are  satisfied  therewith,  and  that  tha 
said  A.  has  delivered  to  us  the  said  B.  and  C.  [t}te  new  tmgteeg]  the  writs, 
vouchers,  and  certificates  of  the  investments  specified  in  the  State  of  the  trust 
assets  annexed  and  signed  as  relative  hereto,  and  has  paid  to  us  the  sum  of 
£  of  cash  therein  specified,  of  all  which  we  hereby  acknowledge 

the  receipt,  and  that  he  has  requested  us  the  respective  granters  hereof  to 
execute  these  presents,  which  is  reasonable,  and  which  we  have  agreed  to  do : 
Therefore  we  the  said  B.  and  C.  [trvtlee»\,  in  exercise  of  the  power  conferred 
by  the  Trusts  (Scotland)  Act,  1867,  and  so  far  as  we  are  thereby  authorised. 
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but  without  incurring  any  liability  or  reBponaibilitj,  and  we  the  said  D. 
and  E,  [benefidaritt],  do  hereby  [intert  elaute  of  duckarge  ai  ott  p.  919] ; 
and  further,  we  the  said  D.  and  E.  discharge  the  said  A.  of  all  omissione,  if  any, 
which  might  be  laid  to  his  charge :  And  we  the  said  D.  and  K  bind  ourselves 
to  free,  relieve,  and  indemnify  the  said  A.  and  his  repreeentatires  of,  from,  and 
against  all  cUims  and  demands  of  whatever  kind  which  may  be  made  ^tunet 
him  or  his  foresaids  in  connection  with  the  said  trust  id  any  manner  of  way,  and 
that  in  proportion  and  up  to  the  amount  of  our  respective  shares  and  interests 
of  and  in  the  trust  estate  received  and  to  be  received  by  ub  :  And  we  the 
said  D.  and  E.  bind  ourselves  to  warrant  the  foregoing  discharge  at  all  bands. — 
In  witness  whereof. 

Annex  a  brief  State  of  trust  assets. 


DISCHARGE  BY  (1)  TRUSTEE  AND  (2)  SOLE  BENEFICIABY 
IN  FAVOUR  OF  RESIGNING  TRUSTEE  AND  REPRESENTA- 
TIVES OF  DECEASED  TRUSTEE  (CLAIMS  OF  PERSONAL 
LIABILITY— PART  PAYMENT— COMPROMISE) 

We,  A.,  sole  trustee  under  the  trust  deed  granted  by  X.,  dated  , 

and  registered  in  the  Books  of  Council  and  Session  on  ,  and  also 

personally  and  individually,  and  B.  [tlie  beneficiary],  Considering  that  by 
the  said  trust  deed,  which  proceeds  on  the  narrative  that  the  said  X.  had 
instantly  paid  over  to  C.  and  D.,  as  trustees  thereunder,  the  sum  of 
£1600,  it  was  provided  that  the  said  sum  should  be  held  by  them  in  trust  for 
behoof  of  me  the  said  B.  in  liferent  for  my  liferent  use  only  during  all  the 
days  of  my  life,  but  with  and  under  the  powers,  conditions,  and  provisions 
therein  mentioned,  and  inter  alia  power  was  given  to  the  trustees  to  make 
advances  and  payments  out  of  capital  to  me  the  said  B.,  and  to  purchase  an 
annuity  or  annuities  for  my  behoof :  And  it  was  thereby  provided  that,  in  ao 
far  as  the  same  might  not  be  so  applied,  1  should  have  power  to  settle  or  convey 
the  same  and  investments  thereof  in  such  way  and  manneF  as  I  might  con- 
sider proper  by  any  testamentary  writing,  and  that  failing  such  testamentary 
writing  the  trustee  should  pay  over  the  same  to  and  among  the  nearest  heiis 
whomsoever  of  me  the  said  B. :  And  in  the  last  place  it  was  thereby  decUred 
that  it  should  be  competent  for  the  trustees,  with  consent  of  me  the  said  B. 
and  of  me  the  said  A.  aa  a  m'tm  qua  rum,  to  alter  and  vary  the  trust  purposes, 
but  without  such  consents  the  said  trust  deed  was  declared  to  be  irrevocable, 
all  as  the  said  trust  deed,  which  contains  various  other  clauses  conferring 
various  powers,  privileges,  and  immunities,  and  which  b  here  specially  referred 
to  and  held  as  repteated  brevttatis  eausa,  in  itself  more  fully  bears  :  In  virtue 
of  which  trust  deed  the  said  C.  and  D.  entered  upon  the  management  of  the 
trust,  and  continued  to  act  tc^ether  until  the  death  of  the  said  D.,  which 
occurred   on  ,   since   which  date  till  the  granting  of  the  deed  of 

assumption  aftermentioned  the  said  C.  has  been  sole  trustee :  Further  con- 
sidering that  from  the  date  of  the  said  trust  deed  to  the  date  of  these  presents 
the  whole  income  of  the  trust  funds,  so  far  as  received,  has  been  duly  paid  to 
van  the  said  B.,  as  I  hereby  acknowledge :  Further  considering  that  we  have 
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seen  and  examined  &□  account,  which  we,  being  separately  advised,  accept  as 
an  account  of  the  trustees'  whole  intromisBious :  Further  consideriog  that 
(apart  from  the  sum  of  £400  hereinafter  mentioned)  the  trust  funds  are  at 
present  in  the  position  following,  namely : — 

1.  Principal  sum  remaining  due  under  bond  and  disposition  in 

security   over'  ....  .  .  ,  .  £700 

2.  Deposit  receipt  with  the  Bank,  dated  .  700 

3.  Balance  due  by  Y.,  for  which  a  claim  has  been  lodged  with  the 

trustee  in  his  sequestration     .  .  .100 

£IBO0 

Further  considering  that  we  have  raised  questions  with  the  said  C.  and 
the  representatives  of  the  said  D.,  and  have  maintained  that  the  said  C.  and 
the  said  D.  have  incurred  personal  liability  in  respect  of  the  said  sum  of  £700 
lent  as  a  postponed  loan  over  ,  and  the  balance  of  £100  due 

by  the  said  Y,,  which  sums  we  allege  will  not  be  recovered  in  full,  which, 
however,  is  not  yet  ascertained,  and,  in  any  case,  neither  the  said  C.  nor  the 
representatives  of  the  said  D.  admit  any  liability,  but  to  avoid  litigation  and 
without  prejudice  they  have  agreed  to  pay  into  the  trust  a  sum  of  £400, 
contributed  by  the  s^d  C,  to  the  extent  of  £200  and  by  the  testamentary 
trustees  of  the  said  D.  to  the  extent  of  the  other  £200,  but  that  only  on 
receiving  a  full  and  absolute  discharge,  and  on  the  terms  and  conditions  herein- 
after written,  to  all  which  we,  being  separately  advised,  have  agreed,  it  being 
hereby  expressly  declared  that  these  presents  are  intended  to  embody  a  full 
and  final  settlement  on  the  basis  of  compromise :  Further  considering  that  the 
said  C.  being  desirous  to  resign  office  as  trustee,  we  have  requested  that  I  the 
said  A.  be  assumed  as  trustee,  which  has  been  done,  conform  to  deed  of 
assumption  granted  by  the  said  C.  dated  ,  and  he  having  resigned 

office,  conform  to  minute  of  resignation  dated  (of  which  intimation 

is  hereby  accepted),  I  the  said  A.  am  now  sole  trustee  as  aforesaid  :  And  now 
seeing  that  I  the  said  A.,  as  sole  trustee  foresaid,  have  received  and  am  vested 
in  the  said  three  trust  investments  or  assets  before  specified,  and  further  that  I, 
as  such  sole  trustee,  have  instantly  received  the  said  agreed-on  sum  of  £400  aa 
follows  ;— £200  from  the  said  C,  and  the  like  sum  of  £300  from  E.  and  P.,  the 
testamentary  trustees  and  executors  of  the  said  D.,  out  of  his  estate,  of  all 
which  I  the  said  A.,  as  sole  trustee  foresaid,  with  consent  of  myself  as 
an  individual,  and  of  me  the  said  B.,  hereby  acknowledge  the  receipt : 
,  Therefore  I  the  said  A.,  aa  sole  trustee  foresaid,  in  virtue  of  the  Trusts 
(Scotland)  Act,  1867,  and  of  all  other  powers,  and  also  I  the  said  A. 
personally  and  individually,  and  I  the  said  £.  personally  and  individually, 
and  we  jointly  and  severally,  with  joint  consent  and  assent,  do  hereby  exoaer, 
acquit,  and  gimpUcUer  discharge  the  said  C.  and  his  estate,  executors,  and 
representatives,  and  also  the  said  D.  and  his  estate,  and  the  said  E.  and  F,, 
as  trustees  and  executors  foresaid,  and  all  others  the  representatives  of  the  said 
D.,  of  the  whole  actings,  transactions,  intromissions,  and  management  of  the 
said  C.  and  D.,  and  each  or  either  of  them,  in  consequence  of  the  said  trust 
constituted  by  the  said  X.  as  aforesud,  or  in  relation  thereto  in  any  manner  of 


j,t.zed_,CjOO<^IC 


922  DISCHARGE  OF  TRTJSTEE8 

way,  and  of  tbe  whole  trust  funds  and  estate,  and  of  the  aud  trust  deed  and 
whole  clauses  therein  ooDtained,  with  all  that  has  followed  or  is  competent  to 
follow  thereon,  and  of  all  omissions  which  we  can  lay  to  the  charge  of  the  laid 
C  and  D.,  as  trustees  foresaid  or  as  individuals,  and  particularly,  but  without 
prejudice  to  the  said  generality,  of  all  losses,  deficiency,  and  depreciation 
which  have  arisen  or  occurred,  or  which  may  arise  or  occur,  on  the  realisation 
of  the  inveatmenta,  balance,  and  claim  above  mentioned :  Declaring,  without 
prejudice  to  these  presents  otherwise,  that  the  power  of  testamentary  disposition 
competent  to  me  the  said  B.,  and  the  powers  of  alteration,  variation,  and 
revocation  as  aforesaid,  tmd  all  other  powers,  shall  be  held  to  have  been 
irrevocably  exercised  to  the  effect  of  validating  these  presents :  And  further, 
with  reference  to  the  pajrment  of  the  said  sum  of  £400  as  aforesaid,  it  is 
hereby  spedally  provided  and  agreed,  and  we  aa  aforesaid  bind  ourselves 
jointly  and  severally,  that  in  the  event  of  the  sums  recovered  from  the  said 
loan  over  ,  and  in  respect  of  the  said  balance  due  by  ths 

said  Y.,  taken  blether,  exceeding  the  said  sum  of  £400  and  simple  interest  on 
that  sum  from  at  the  rate  of  four  jwr  cent,  per  anntttn,  after 

deducting  tbe  expenses  of  recovery,  then  such  excess  shall  fall  and  belong  to 
the  said  C.  and  the  estate  of  the  said  D.  equally  pari  patgu,  and  we  as 
aforesaid  bind  ourselves  to  grant  at  their  expense  such  deeds  aa  may  be 
desired  for  enabling  the  said  C.  and  the  repreBentatives  of  the  said  D.  to 
recover  and  receive  such  excess  accordingly,  and  also  to  count  and  reckon 
with  them  in  the  premises,  and  to  pay  over  such  excess  if  received  in  the  first 
instance  by  us;  and  in  respect  of  their  interest  on  this  account,  we  agree  and 
bind  ourselves  to  exhibit  the  accounts  and  vouchers  of  the  trust  to  the  said  C, 
and  tbe  trustees  and  executors  and  other  representatives  of  the  said  D.,  on  all 
necessary  occasions  free  of  expense :  And  I  the  said  A.,  as  trustee  foresaid,  and 
we  both  personally  and  individually,  bind  ourselves,  all  jointly  and  severally,  to 
free  and  relieve  the  said  C.  and  his  estate  and  representatives,  and  also  the 
said  D.  and  his  eetate,  and  the  said  E.  and  F.  as  trustees  and  executors 
foresaid,  and  all  others  the  representatives  of  the  said  D.,  of  and  from  all 
claims  and  demands  of  whatever  kind  or  amount  which  can  or  may  be  made 
against  them  in  connection  with  the  said  trust  in  any  manner  of  way  :  And  wa 
jointly  and  severally  warrant  these  presents  absolutely  :  And  we  consent  to 
registration  for  preservation. — In  witness  whereof. 

DlSCHABQE  BT  WiDOW  OF  LEGAL  RiOHTS 

There  ought  always  to  be  a  document  by  the  widow,  whether  she  Is 
to  take  her  legal  or  her  conventional  proviaionB,  assuming  that  there  is 
no  marriage  contract  containing  a  dischai^e  of  legal  rights.  More  lapse 
of  time  and  drawing  the  testamentary  provisions  cannot  be  relied  on ; 
and  it  appears  that  the  question  may  be  raised  even  after  the  widow  has 
BO  acted  and  is  dead.    The  following  further  points  may  be  noted : — 

1.  If  there  is  involved  the  acceptii^  of  the  testamentary  provisions 
in  lieu  of  provisions  under  an  antenuptial  contract,  the  matter  ought  to 
be  very  carefully  considered  on  behalf  of  the  widow,  for  she  may  defeat 
herself  in  any  competition  whichimay  afterwards  arise  with  creditors. 
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2.  The  widow  must  be  separately  advised,  and  her  advisers  must  have 
full  and  free  accesa  to  all  documents  and  informatioD.  On  the  other 
hand  even  when  she  is  so  represented,  the  trustees'  solicitors  oi^ht  not 
to  make  up  particulars  and  comparative  statementa  of  the  two  sets  of 
provisions ;  that  respoiisibility  should  be  left  with  the  widow's  solicitors, 
their  demands  for  information  being  met  by  communication  of  papers 
asked  for  and  the  offer  of  free  access  to  everything.  In  the  same  way 
the  discharge  ought  not  to  have  reference  to  any  details,  but  ought  to 
bear  that  the  granter  has  been  separately  represented  (naming  her 
solicitor)  and  advised  by  counsel  if  the  fact  be  so,  and  that  full  accesa 
has  been  given  to  all  papers  and  information,  and  that  all  that  her 
agents  have  called  for  has  been  given.  If  it  be  (as  it  often  is)  the  case 
that  the  legal  rights  would  certainly  or  probably  come  to  more  than  the 
value  of  the  testamentary  provisions,  the  deed  ought  to  bear  that  this 
has  been  explained  to  the  granter  and  that  she  quite  understands  it,  and 
that  her  reason  for  accepting  the  smaller  is  (as  it  often  is)  that  in  the 
full  knowledge  of  all  the  facts  she  desires  not  to  disturb  her  husband's 
testamentaiy  arrangements. 

3.  In  the  widow's  interest  the  deed  must  not  be  too  wide.  For  even 
(1)  if  she  accept  the  will,  she  may  still  in  addition  become  entitled  to 
her  legal  rights  in  some  part  of  the  estate  regarding  which  the  trusts 
of  the  will  have  failed,^  and  therefore  she  ought  not  to  discharge  legal 
rights  in  such  terms  as  might  give  rise  to  even  a  question  whether  she 
has  barred  herself  from  this  contingent  additional  benefit,  and  (2)  if 
she  claim  her  legal  rights  she  may  still  in  addition,  if  the  will  contain 
no  clause  of  forfeiture  or  election,  be  afterwards  restored  to  the  testa- 
mentary provision  under  the  doctrine  of  equitable  compensation,*  and 
therefore  it  would  not  be  right  to  require  her  on  payment  of  jus  relictiB 
to  discharge  not  only  that,  but  also  her  testamentary  provision  in  absolute 
terms,  while,  on  the  other  hand,  the  trustees  must  not  be  left  exposed  to 
a  full  double  claim. 

DISUHAKGE  BY  WIDOW  WHO  HAS  ACCEPTED  THE 

WILL 

I,  A.,  widow  of  B.,  coDudering  that  the  said  £.  died  on  ,  leaving 

a  trust  disposition  and  settlement,  dated  and  registered  in  ,  under 

which  the  trustees  are  C,  D.,  aud  K  :  Further  cousideriug  that  under  the 

said  trust  disposition  and  settlement  the  said  B.  directed  bis  trustees  to  make 

over  to  me  absolutely  bis  household  furniture  and  plenishiug,  to  pay  to  me 

£100  as  BooD  aa  coDvenient  after  his  death,  and  to  pay  to  me  an  alimentary 

annuity  of  £300  for  the  reminder  of  my  life,  but  only  so  long  as  I  should 

remiun  unmarried,  and  he  declared  that  if  I  re-married  the  annuity  shuuld 

cease  as  at  the  date  of  my  re-marriage^:  And  whereas  I  have  been  and  am 

'  Seep.  605.  the  onnnity  non-Ksaignable  and  terminable  on 

*  Sea  p.  604.  re-marriage  ;(6)irthewillcontainBanyclauw 

*  (a)  GiTeprominence  to  any  clauses  making      n  legal  rights,  set  it  out. 
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Bepar&t«ly  advised,  viz.,  by  [and  have  also  been  separatelj  advised  by 

oouasel],  and  I  have  through  myageat  had  full  access  to  all  papers  and  infomut- 
tioD,  and  all  enquiries  and  demands  that  have  been  made  on  my  behalf  have 
been  fairly  complied  with  and  satisfied,  and  whereas  it  has  beeo  explained  to 
me,  and  I  clearly  underBtand,  that  I  am  not  bound  to  accept  the  provisions  in 
my  favour  contained  in  the  said  trust  dispositiou  and  settlemetit,  but  may  if 
I  in  my  uncontrolled  discretion  think  fit  claim  my  legal  rights  in  the  [heritable 
and  moveable]  estate  of  the  said  B.,  the  existence,  number,  amount,  extent, 
and  effect  of  which  legal  rights  have  been  fully  explained  to  me  [A.],  and  it 
has  also  been  explained  to  me,  and  I  clearly  understand,  that  my  claiming 
these  legal  rights  would  be  greatly  [or  would  probably  be]  to  ray  pecuniary 
advantage,  but  nevertheless  with  full  information  and  understanding,  and  being 
separately  advised  as  aforesaid,  I  have  decided  not  to  do  so,  being  influenced 
chiefly  by  my  desire  not  to  disturb  my  husband's  testamentary  arrangements, 
and  being  satisfied  with  the  pravisions  which  he  made  for  me:  Therefore  I  hereby 
accept  the  terms  and  provisions  of  the  said  trust  disposition  and  settlement,  and 
discbarge  my  legal  rightaoi  teice,  jut  relietce,  aliment,  and  mournings  [reserving 
only  my  claim  to  an  additional  benefit  if  it  should  happen  that  any  part  of  the 
estate  of  the  said  B.  should  fall  to  be  treated  as  intestate  succession,  or  in  any 
other  manner  not  inconsistent  with  the  said  trust  disposition  and  settlement 
receiving  efi'ect],  and  reserving  also  all  defences  to  such  claim  otherwise  than  in 
respect  of  the  terms  of  these  presents. — In  witness  whereof. 

DISCHARGE  BY  WIDOW  WHO  HAS  REJECTED  THE  WILL 

[PreMding  form  down  to  A.]  ;  and  with  full  information  and  understanding, 
and  being  separately  advised,  I  have  resolved  to  claim  my  legal  rights: 
Further  considering  that  various  pointe  were  disputed  between  the  trustees 
and  me,  but  finally  by  way  of  compromise  the  sum  of  £  has  been  arrived 

at'  as  the  amount  to  be  paid  to  me  as  at  [t^e],  with  interest  thereon 
at  the  rate  of  per  cmt.  per  annum  from  that  date  till  paid  [which  sum 

is  arrived  at  after  inter  alia  allowing  for  sums  meantime  drawn  by  me  from 
the  estate  and  interest  theieon] :  And  now  seeing  that  1  have  received  from 
the  said  trustees  the  said  sum  of  £■  ,  with  interest  thereon  as  aforesaid, 

as  I  hereby  acknowledge,  therefore  I  hereby  in  consideration  thereof  discharge 
my  rights  of  terce,  jwi  relictce,  aliment,  and  mournings  in  the  estate  of  the  said 
B.  and  all  interest  thereon,  and  also  the  said  testamentary  provisions  [tf  the 
will  contain  no  for/eiture  or  flection  daute,  adtC\,  but  subject  always  as  r^ards 
the  said  testamentary  provisions  to  my  claim  to  resort  thereto,  if  and  after 
the  rule  of  equitable  compensation,  if  applicable,  shall  have  taken  efiect,  and 
also  reserving  all  defences  to  such  claim  otherwise  than  in  respect  of  the  t«mu 
of  theee  presents.— In  witness  whereof. 

DISCHARGE  OF  LEGITIM 
I,  A.,  considering  that  my  father  B.  died  on  leaving  a  trust  dis 

position  and  settlement,  dated  and  registered  ,  under  which 

'  It  iB  SBSumed  that  terce,  if  iny,  hM  been  commated. 
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DISCHARGE  OF  LEOITIM  925 

his  trustees  are  C,  D,,  and  K  :  Further  considering  that  the  said  B.  left  me 
an  alimentary  annuity  of  £30,  and  declared  the  same  to  be  in  lieu  of  legitim : 
Further  considering  that  being  separately  advised  I  have  resolved  to  claim 
legitim,  as  to  the  amount  of  which  various  questions  arose  between  me  and 
the  trustees,  but  finally  by  way  of  compromise  the  sum  of  £  has  been 

arrived  at  as  the  amount  to  be  paid  to  me,  with  interest  thereon  at  the  rate 
of  4  per  cent,  per  annum  from  [daie]  tilt  paid  :  And  now  seeing  that  the  said 
trustees  have  paid  to  me  the  said  sum  of  £  ,  with  interest  as  aforesaid,  of 

which  I  acknowledge  the  receipt :  Therefore  I  hereby  dischai^  my  right  of 
legitim  in  my  father's  estate,  and  also  the  said  annuity  [if  the  wUl  contain  no 
for/eilvre  or  deetion  dauae,  add],  but  subject  always  as  regards  the  said  annuity 
to  my  claim  [a*  in  preceding /omi]. 

Refer  to  pp.  617,  804-5,  and  note — 

1.  When  l^itim  is  not  claimed  a  contingent  beneficiary  should  be  especially 
careful  about  accepting  the  will.     For  the  reason,  see  p.  647. 

2.  If  a  discharge  be  granted  wheu  legitim  is  not  claimed  (which  is  rare) 
the  point  as  to  nevertheless  claiming  legitim  out  of  any  intestate  part  of  the 
estate  applies. 

3.  If  legitim  be  claimed  the  point  as  to  equitable  compensation  applies. 

4.  In  any  case  there  is  no  reason  for  discharging  share  of  dead's  part  or 
executry,  or  anjrthing  but  legitim,  unless  the  deed  is  granted  on  an  ascertained 
intestacy  and  a  share  of  executry  is  being  paid  as  well  as  legitim.  Many 
deeds  err  by  excess  in  this  respect. 
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Age,  admisBion  of,  on  life  policies 
A0REE1IBNT8  regarding  securities — 

coutract  for  loan 
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qualiffing  ex  facie  absolute  deed 

under  b.  47,  1874  Act 
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AuMBNT,  interim,  to  widow 
AuuBNTABY  provisions — 
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widow  with  young  children 

beneficiary  of,  cannot  consent  to  vltra  vires  actings 
except  by  order  of  Court . 
AiJX>CATioN  of  feu-duty — 
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superior's  power  to  allocate 

2.  by  vassal  under  power  in  charter    . 

3.  by  exhaustion 
clauses  in  feu-right 

augmentation .... 
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when  no  express  arrangement 
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-apparent 
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power  to  restrict  beneficiary  to 
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Powers  Act 

divorce,  effect  of 

tdlra  vires  appointments 


fraud  on  the  power 
irrevocable  appointments 
partial  appointments 
hotchpot  clause 
clauses  of  discharge 
ranking  of  successive  partial  appointments 
ordinary  power  does  not  extend  to  vesting 
intimation  to  tniatoes 
appointment  in  security  deed  . 
revocable  appointment  by  widow  of  funds 

self  and  husband  in  marriage  contract 
partial  irrevocable  appointment  ranking  ;^mo 
irrevocable  appointment,  discharging  liierent 
wills,  in  framing,  powers  held  by  testator 
conferred  by  bim 
Apportion  mbnt— 
capital  and  income 
feu-duty — co- vassals    . 

seller  and  purchase] 
liferent 

provisions  under  powers.     Set  Appointment, 
rentii  .... 
Apprentice — 
age  limits 

assignation  of  indenture 
cautioner 
discharge  of     . 
indentures,  writer  to  the  signet 

law  agent  (three   masters 

apprentice's  curators) 
other  businesses 
registration 
stamp 

writing ;  rei  in/erventut 
Appropriation  of  investments 
Arbitration — 
capacity  of  parties 
attorney 
subject-matter 

damages,  no  implied  power  to 
ancillary  submissions  . 

oversnian 
procedure 

decree-arbitral  (i/.v.)    . 


ttled  by 
loco 


658,  815,  858 
395 
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Abbitration — continued- 
decree,  interim 

eDdurance  .... 
pron^atiou  .... 
deeds  of  sabmiaaion  (see  SubmiBsion)  . 
orders  .... 

m  partnerBhip 

on  galea  .... 

Abrsbtiunt,  assignation  of  .  . 

.  Articles  of  roup — 

grass  parks  .... 
of  heritable  property  b;  owner 

bondbolder 
under  ground-annual 
superiority . 
ground-annual 
book  debts  . 
shares  of  company  . 
reversionary  interest 
life  policy    , 
disposition  following  on 

ASSIGNATIONB^ 


76 
76 


equities  between  debtor  and  cedent 

non-assignable  rights  . 

warrandice 

intimation 

forms,  various 

including  decree  of  registration 
diligence 


separate  deed ...... 

annexed  to  articles  of  roup     .... 

Heritable  Securities 

as  contrasted  with  discbarge  and  new  bond,  advantages 

and  disadvantages 
right  to  assignatioD — 

cautioner  .... 
ovei^paying  vassal 

original  obligant  who  has  sold  property 
cathoUc  and  secondary  securities   . 
to  prevent  extinction  eonfueione 
simplest  form  of  deed  . 
of  balance  of  bond 

part,  incorporating  discharge  of  balance 
with  ranking  clause 
by  assignee     .... 
of  two  bonds  over  same  property 

bond  and   disposition    in   security   and   bond 

corroboration  and  disposition  in  security 
bond  and    disposition    in    security   and   personal 
bond  of  corroboration 
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Abbignationb — coniinued — 

of  bond  and  dlspoBition  in  security  and  oorroborative 
obligation  in  gremio  of  title 
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incorporating  bond  of  corroboration 
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discharge  of  original  debtor 
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when  only  part  sold 
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one  of  two  obligants  and  proprietors,  incorporating 

discharge  of  his  own  sh^« 

by  catholic  to  postponed  creditor 

when  a  curator  bonit    pays    heritable   debt   out  of 

personal  estate     . 
and  of  decree  of  registration    . 
of  security  over  recorded  lease 
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of  decree  of  registration 

diligence 

right  of  relief 
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aate-dating     .... 
contingency  happening  does  not  cure  bill 
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Bummary  diligence 
value,  reference  to,  not  essential 
Blind  persons — 

witness,  incompetent  as 
may  sign  personally  or  notarially 
Bona  Fidss — 
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title    without     diepoaitior 


property, 
n  bonorum 
notarial  inBtrument 
sale  of,  by  trustee   . 
heritable  securities 
intimation  of  decree  uimeceasary 
Chanoc  of  ovneiship,  notice  of 
Charob  tor  payment 

warrant  under  Personal  Diligence  Act 
1874  Act 
Chabtxr  (tee  Feu-charter) 
Class  constat,  write  of 
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COFBUASS — 

conditions,  enforcement  by 
feu-duty,  eta,  apportionfuent  of 

CoLIiATIOK — 

oompulsory,  when 
efieot  of,  on  succession  of  deceased 
successor 
intematioDsl  relations 
intimation  of  election  to  collate 
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representation,  when  heir  takes  by 

relation  of  sees.  1  and  2  of  18&£  Act 

minute  of  collation,  heritage  shared  in  forma  speeijUa 

heir  retaining  heritage,  distinction 

between  legitim  and  eiecutry 

COMPAHT — 

bills  and  notes  by       . 

bonds  of  corrolSoration  by,  competency  of 

caution  by,  to,  or  for  . 

execution  of  deeds  by 

Kquidator,  deeds  by    , 

loans  to,  and  securities  by 

trust  deed,  may  not  grant 
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entail,  assessment  of  . 
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life  policies      .... 

|>enonal  rights 

reversionary  transactions 

trustee-benefioiaiy 
CoHPOUND  mterest 

cautioner        .       -     . 
OONDITIO  ti  tnsUtutve  tine  liberit  dtceaerit — 

limitA  of  appUcation    . 

what  share  it  carries  . 

heritage  to  heir 
Oojf DITTO  «i  teetaior  sine  liberie  deceteerU 

advice  on  marriage  accordingly 
CoHDmoHAL  institution .  . 

suspends  vesting    '     . 


301 

667, 570 

690 


746 
740 


746 
743 


653-5 
€54,  889 
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GotmmoitAL  institution — eonttBued — 
question  as  to  issue :  Bou>maa'»  osse   . 
or  substitution,  in  bequests    . 
safe  course .  .  . 

of  heirs  of  legatee 

OONFUSIO — 

ground-aonua] 
heritable  debt — 

assignation  to  prevent 

discharge  to  dear  reooid     . 
servitudes,  queeticms  and  clauses 
GotrJUOAL  Rights  Act     . 

CONSBHT — 

by  heritable  creditor  to  feu-rights 

allocalaon  of  feu-duty 
effect  on  obligation 

to  allocation    .... 
entail  procedure 

COMBIONATIOH — 

on  loan  for  entail  contemplated  improvements 
purchase,  necessary  to  stop  interest 
redemption  by  debtor 
sale  under  bond     . 
Consolidation — 
by  minute 
prescription 
resignation 
double  consolidation 
effects,  titie     . 

destination 
entailed  superiority 
oversuperior 
heritable  securities 
disposition  of  consolidated  fees 
notarial  instrument  after 
CoNTiNOiNT    reversionary    interests    (see    Keversionaiy 

Interests) 
CoNTiNDOOS  infeftment — 
entail  tiUes     . 
trust  tides 
GoNTEAor  of  marriage  (tee  Marriage  Contract) 

CONVIBSION — 

limited  to  purposes  of  will 
under  collation 
Co-PAKTNBRT  (*ee  Partneiship)    . 

CORROBOKATION,  bouds  of 

Bcc.  4T,  1874  Act 
viUra  vim  when 
by  dispooee     . 

firm  .  .  . 

to  accumulate  interest 

constitute  catholic  security 
and  disposition  in  security  for  old  and  new  loans  over 

extended  premises 
aud  diqusition  in  security  for  two  old  loans  over 
separate  properties  now  consolidated 


643 

813 

814  333 

814 


419 
246 
420 


350 
360 
349 
350 
360 
351 
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Corroboration,  bonds 
incorporated  with 

dispoNtion  . 

CoDNSBL,  power  to  refer  . 
CoiTRTEsr,  husband's  right  of 

does  it  apply  to  what  was  conqueett 
Crsditobs,  tniet  for  {$ee  Trusts  for  CreditoTs) 
CoRATOR  cannot  complete  title    . 
CuRAToa  bonit — 

factor  loco  tutoris  becomes  c.b.  automatically 

completion  of  titie  unnecesaaiy 

warrant  may  be  recorded  de  ptano,  whatever 
title  .... 

heritable  debt,  assignation  on  payment  of 

power  to  refer 

alienate  without  minor's  concurrence 
charge  entailed  estate  with  family  provisions 
improvements 
CuBTODT  of  deeds  and  searches — 

purchaser        ..... 

lender  ..... 

Daxaobs,  arbiters  have  no  implied  power  to  award 
Datb— 

unnecessaiy  in  testing  clause  . 

bills  and  notes 
DsATH  duties 

bequests  free  of 

entailed  estate,  assessing 

ohai|;ing  on  fee 

life  policy 
Dkath  of  grantor — 

notary  may  not  add  docquet  after 

testing  clause  may  be  filled  up  after 

witness  may  sign  after 
Dbbtb — 

ancestor's,  preference  for 

book-,  dealings  with    . 

heritable,  taken  over  by  purchaser 

incidence  of,  in  succession 
Dbclaration  by  witness  attesting  power  of  attorney 
Dbcrbb  of  regiatratiim,  assignation  of — 

personal  bond 

heritable  bond 

homing  required,  in  absence  of 
DECRKB-arbitral .. 

interim 

settling  marches 

and  stnugbtening  marches 

adjusting  accounts  between  partners 

filing  share  of  deceased  partner 

settling  queetjons  regat^g  a  building  contiwt 

settling  principles  of  division  of  succession 

by  oversraan   .... 
DsBDS,  execution  of  (see  Execution) 


of  granter  does  not  annul  entail  provisions 
conditions  in  bequests 


542 
69 
192 


877 
293,  877 


765 
465 


816 
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Dbfeabanoi — eontmued — 
veatiog  {tee  Teating) 

partial,  under  destinations  to  children 
specialtj  as  to  life  aBSunuice 
Dbfkasiblb  coDditioDB 
Dbfeotb  of  execution — 
remedies  under  1874  Act 
bars    ..... 
bare  to  founding  on  defecta 
Delbctus  pertofue — 
prevente  transfer  of  certain  leasee 

certain  contracts 
eioludee  conditio  m  inetitidus  . 
Dbuvxbt  of — 
tiUea  .... 
search 
Dbncdino— 

by  attorney     .... 


Dbposit  of  life  policy  ae  eeourity 
Dbsoription — 
what  may  suffice 
bounding  title  (tee  Bounding  and  Pertinents) 
by  general  name 

reference,  statutory 

common  law 
bringing  up  to  date     . 
seller  not  entitled  to  object  to 
warrandice  of 
in  notarial  inetrumente 
what  is  special  as  distinct  from  general 
Dbbionations,  errors  and  changes  ir 
Dbtinatioss — 

consolidation,  effect  of,  on 
conetruction  of 

marri^e  contract,  of  fbe  simple  estate 
■over  Buspend  vesting 

Bowman' »  case 
special,  whether  altered  by  general 
Testing,  construction  of,  as  regards 
DiuaiNOE — 

Biuumary  an  bills  and  notes     . 

bonds 
warrants  under  Personal  Diligenoe  Act 

1874  Act     ■. 
assignation  of 
Direction,  clause  of 
reference  to,  in  notarial  inetrumcnt 

DiSOHABOK — 

PeraORoi  Bond* 
by  original  creditor     .... 
assignee     ..... 

Heritable  Seamtiet 
variations  in  circumstances 
searches  against  creditor 
is  completion  of  title  necessary  1 


2 
2,3,4 


314 
310 
314 
315 
315 
315 


642-8 
643 
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oreditor'a  powers  and  titles — 
attorneys 
curatory  bonis 
executors 

fi&rs  in  suocesaion    . 
Uferenter  tatd  fiar    . 
liquidators 
married  itomen 
minora 
pupils 
trustees 

in  sequestration 
oeeaio 
stamps  on  partial  discharge 
in  simplest  form 
on  instalments 
partial 

of  one  bond  in  full  and  another  partially 
partial,  and  deed  of  restriction 
of  three  bonds  held  by  same  creditor  . 

one  bond  held  l^  several  partial  creditors  . 

separate  bonds  by  separate  creditors 

bond   and    disposition    in    security    and    separate 

disposition  in  security  .... 

personal  obligation  of  original  debtor  where  bond  of 

corroboration  has  been  granted 

new  obligation  merely  in  the  disposition  . 

with  concurrence  of  new  proprietor 

part  of  debt  is  pud 

bond   and    disposition   in   security,    corroborative 

obligation,  and  bond  of  corroboration  . 
security  over  heritage  and  life  policies 
sub-security  over  heritable  security . 
principal  and  sub-security  in  one  deed 
obligation  of  one  obligant  with  consent  of  other 
by  creditor  who  is  now  also  proprietor 
of  security  over  recorded  lease 

Of  Tfwtees 

by  trustees,  effect  as  against  beneficiaries 

liability  incurred  by  granting 

beneficiaries,  effect  iater  ee 

indemnity  clause 

by  sole  reeiduary  legatee 

to  testamentary  trustees  with  various  special  clauses  . 

abstract  of  accounts  and  schemeof  division  annexed 

the  same,  under  different  circumstances 

state  and  scheme  annexed  . 
to  executordative  (terce,  jus  reUdtB,  legitim,  dead's 
part)        .... 
states  and  scheme  annexed 
interim  .... 

clauses  of  reservation  .        -     . 
'  by  acting  trustees  to  resigning  trustee 

representatives  of  deceased  trustee 
new  trustees  and  beneficiaries  to  resigning  trustee . 


597 
597 
697 
698 
597 
696 
696 
597 
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DiBGHAROB — ootiiimied — 

by  trustee  and  Bote  beneficiary  to  resigning  truHtee 

and  representative  of  deceased  trustee  (claims  of 

peiaonal  liability — oompromise)  . 

widow,  of  legal  rights 

testamentary  provisions 
son,  of  legitim 
power  to  attorney  to  discliarge  trustees 

MieeeUanooiu 
of  attorney's  actings,  by  constituent   . 
debtor  under  trust  deed 
ground-annual 

reserving  servitude 
indenture  of  apprenticeship 
inhibition   .... 
irritancy  under  feu-eharter 
life  policy,  expense  of 
mutual  claims  on  dissolution  of  partnership 

general  claims 

real  burden 

servitude    . 

DiBOBvrioNART  powors    . 

DisoDBSioN,  benefit  of     . 

DiSKNTAIL — 

when  competent 
bars  to  petitioning 
oonsents  required 

bars  to  consenting  . 

deeds  of  consent 

dispensing  with  oonaent 

valuing  expectanoiee 
completion  f^ . 

instrument  of  . 
DiSBONOttR  of  bills  and  notes 

DlBPONEH — 

distinction  between,  and  substitutes 
conditional 
constructive    . 
descriptive 
fiduciary 
jumUnatim 
require  no  service 
but  purchaser  may  require  unnamed  fiar  to 
flduoiaiy  fiar 
DiBPOSAL,  powers  of 
Disposition — 
by  (or  to)  bondholder . 

assignation  of  bond  in  fortification 
to  himself  under  1894  Act 
pmi  patm  under  1894  Act 
burghs 
firms 


liquidators  . 
married  women 
ratificaUoQ 


dw^OO<^IC 


DiBFoemoN — coittmued— 
by  (or  to)  minora 

pro  indiweo  proprietors 
pupils  (tutors) 
trustees 


unincorporated  bodies 
clauses — 

deaoription  {g.v.) 
boundfiriee 
general  name,  prescribing 
referring  to 
reference,  statutory 

common  law 
hrm  names,  etc  . 
rental  annexed 
ent.7  .  .  . 

obligation  to  relieve  of  casualties 
feu-duties 


pertinents  {q.v.) 
rente,  assignatioa  of 
reservations,  etc. 
building  conditions 
gable,  unused  half  of 
mineiuls  . 

real  burden,  capital  au) 


public  burdens 


\  to  seller    . 
third  party 


annuity 
wan&ndice  .... 
writs,  assignation  of 
property  conveyed — 
consolidated  fees 
landed  estate 
pro  indiviso  shares  . 

superiority  with  Ibt  of  feu-duties  annexed 
nominal  feu-duties  but  si 
casualties 
tenement-house,  apportioning  feu-duty,  re 
with  additional  clauses 
on  subsequent  sale 
specialties — 

articles  of  roup,  following  on 

bond  taken  over 

bondholder  consenting  to  release  property 

discharge  origiiukl  obligation 
feu-duty  put  wholly  on  seller 

Disposition  ex  facie  absolute 
advantages  and  disadvantagcH 
back-letters     .... 
competition  with  bonajide  third  parties 

disponee's  creditors  . 

postponed  disponees . 

inhibitor 


TEXT.         Fomm. 
292 


304 
306 
305 


,411 
15B 


,  318 
304 


472 
472 
474 
474 
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Duposinoii  ex  fade  abaolute— eonfmucd — 
credi  tor's  Buoceesion 
extent  of  Beouritj 
leases  b;  oreditoi 

debtor 
minute  of  agreement  or  back-letter — 
unspecified,  but  limited,  adTauoes 
specified  advances,  where  there  is  also  a  band  s 

dispoaition  in  securil^ 
specified  adranoe,  with  personal  obligation  . 
postponed  security,  how  to  effect,  by  deed 

diUgenoe 
realisation,  powers  and  questions 
reconveyance  .... 
Dissolution  of  partneiahip  (aee  Partnership). 

DlVORCI — 

guilty  spouse  forfeits  provisions 
innocent  spouse  receives  his  or  bera  immediately 
except^  relicti 

under  entul  law 
powers  of  appointment 

D<X>QDBr — 

on  aaaignations  and  notarial  instruments  in  i 

missions  of  unrecorded  conveyances 
in  notarial  execution   . 
DOMiciLB  B8  affecting — 
peraonal  oapacity 
service  of  heirB 


Drains   ..... 
dufuoands — 
amount  .... 

capital  or  inoooie 

incidence  of,  if  due  at  purchaser's  entry 
Entails — 

clauses  implied  by  statute 

deed  of  entail . 

destination 

disentail  (q.v.) 

feudalisation    . 

heirs-portioners 

institute — ^is  he  bound  t 

irritant  clause 

powers  of  heir  in  posaesaion— 

death  duties,  to  charge 

disentail 

family  provisions,  to  grant  . 
charge . 

feuB 

general  debt,  to  charge 

improvement  expenditure,  to  charge 


sale 
pubhcation  of  fett«TB 
register  of,  search  in 
resolutive  clause 


j,t.zed_,CjOO»^lc 


Entah* — continued — 
trust  direotioaa  to  eotail 
service  under  .... 
Entail  provisions — 
to  widow         .... 
of  hQir-ftpparent 
widower     .  ,  .  - 

younger  children    . 
charging         .... 
settlement  of,  in  child's  marriage  contract 
obligation  as  to  descent  of  estate 
E  NT  All.  securities — 

1 .  heire  in  possession  . 

assignation  of  improvement  expenditure 

2.  heirs-apparent — 

financial  aspects 

different  forms 

pori-obU  . 

use  of  inhibition 

sube^uent  completion  of  title,  risks 

various  special  matters     . 

3.  heirs-presumptive  . 

4.  on  the  fee — 
n^  general  debt 
(2)  improvement  expenditure 

bond  and  disposition  in  security 
the  same,  wiUi  liferent  of  mansion-house,  etc. 
for  contemplated  improvements 
bond  of  annualrent 
assignation  of 
bequest  of 
personal  searchee 
search  in  roister  of  entails 
sasine  search :  "  liferent "  securities 
E^TAiuro  superiority — 
consobdation   . 
casualty  commutation 
£)ntrt,  term  of — 
express  clause 
implied 

in  lease 
EquALiTT  clauses  in  marriage  contracts 
Equities — 

between  debtor  and  cedent 
when  cedent  also  trustee 
assignee  of  heritable  securities  affected  by 
£x  Facie  absolute  disposition  (see  Disposition) 
EsAUiNATiON  of  heritable  title  (we  Title) 
ExcAUBiON,  contract  of    . 

apportionment  of  feu-duty,  casualties,  etc. 
narrative 
recording 
service  under  . 
stamp 

trustees'  power 

jrarrandice,  real,  express  and  implied 
personal    . 


766 
762 
760 


460-3 
456 
460 


464 
464 


466 
361 


304 
304 
610 
767 


406 
405 
406 

406 
405 
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EXBODTIOIT — 

combined  with  publication 
regiBtration  for 
Execution  of  deeds 
proof  under  1874  Act . 
notarial 
bjr  blind  pereona 

burglu 

oompaoieB  . 

liquidatora . 

married  women 
ExKOUTORS,  exclusion  of — 
peraonal  bonds 
heritable  securities 

EXPBOTANGY — 

entail,  valuation 

dealings  with    . 
life  poUcy 

living  pereon,  Bucceaaion  to,  whether  dealing  competent 
reversionary  transactions 

EZFKNaBB— 

bond,  clause  in  ...  . 

cautioner         ..... 

decree-arbitral  .... 

life  policy,  discharge  of  .  .  . 

penalty,  what  it  covers 

title,  of  clearing  .... 

trust,  as  between  capital  and  income  . 
BIXPIRV  of  legal,  as  affecting  prescription 
Factor,  judicial — 

completion  of  title      .... 

toeo  tutoris  becomes  cb.  automatiotdly 
Faotobibb  and  commissions  {iee  Attorney,  Poweid  of) 
Farm  leases  (see  Leases) .... 
Fbk  and  liferent — 

title    . 

apportionment 
Fnra — 

contract,  constitution  of 

by  fiduciary  fiors 
heirs  of  entail 
trustees 

alienation,  prohibition  of 

building  conditions 

between  superior  and  vassal 
co-vassals . 

burgage  property,  where  recorded 

duplicands,  "over  and  above,"  or  not . 

glebes  ..... 

nuuerals,  reservation  of  .  .  . 

monopolies  of  superior's  agente 

personal  obligation,  perpetual 

pre-emption    ..... 

redemption     ..... 

securities,  reserved  power  in,  to  grant 
consent  to  feus  by  holder  of 


12 
487 


397 
448-460 


653     831, 845 
182-4 


419 
419 
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Fku-Chabter — 
akeletOD 
villa  Bite 
tenement  site . 
six  building  lote  (feu-contract) 


burgage  property,  registration  of 

FED-D0TT— 

allocation  of,  against  superior . 
among  vassals    . 

purchase  of     . 
FiDiraiABT  fee^ 

infeftment  in  . 
no  bar  to  beneficial  infeftment 
use  of,  in  protecting  beneficial  fee 

title  from  or  through  fiduciary  fiar 

service  to,  purchaser  may  require 

powers  by  Court  to  fiduciary  fiar — 
borrowing 
feuing 
Finance  Acts 
Fire  msurance— 

feus 

ground-annuals 

heir  of  entEul  . 

heritable  seourities 

liferents 

sales    . 
FmM— 

bills  and  notes  by 

caution  by,  to,  or  for  . 

contract  of  co-partnery 

heritable  securities  to  and  by . 

property,  feudal,  cannot  be  held  * 
leasehold,  may 
Fishings — 

bounding  title,  extra  fines 

salmon 

trout  . 

FlTHNGB — 

sales  . 

securities 
FimiRBS 
Flowers  in  case  of  sale  . 

FORBOLOaiTRS — 

advertisements  .    . 

decree 

disposition  following  on 

exposure 

infeftment 

jurisdiction 

pari  passu  creditor 

personal  obligation  of  debtor  . 

petition 

attorney  may  present 

defenders    . 


249     253, 322 
153     16B,  329 


418 
810 


154,303     164,32 


529 

528 

527 

636 

525     529-532 

525 

525 

625 
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Fo&BOLoeuBi — coniimied — 


surplus,  certificate  of  no 

title  mdefmsible 
FoRIBAND  rente  . 
FoRBtoN  wills,  ezeoution  of 


boundary  on,  between  estates . 
FnHNiTUBB,  provision  of,  in  marriage  contract 

will. 
Oabli,  mutual,  in  case  of  sale 

disposition  with  clause  r  _ 
Q/ja  lease  does  not  bind  purchaser 

condition  of  sale  contra 
Qardkn,  provisions  as  to,  on  sale 
Gbnsbal  name — 

adoption  of     . 

reference  to     . 

service  under  . 
Glibb,  feuing  of 
QooDWiLL  in  partnership 
QovKRNKKNT  dutiee  {nee  Death  Duties). 
Grain  feu-duty,  conversion  of    . 
QRAiBS  parks,  conditions  of  letting 
Gbound-annual  . 

active  title 

allocation 

assignation  of  allocated  ground-annual 
when  part  of  property  freed 
of  allocated  part  only 

augmentation . 

eo^uno,  extinction  by 

contract  of 

discharge 

partial 

of  money  obligations  reserving  si 

irritant  and  resolutive  clauses 

offer  to  purchase 

personal  obligation 

recording 

redemption 


reservation  in  bond  of  power  to  create 
GttARAHTBia,  mercantile 
Habftable  condition — 

statutory  certificate    . 
Heir  of  A. — 

disposition  to  .  .  .  ■ 

cannot  be  ascertained  till  A. 'a  death 
Hbir  of  last  surviving  trustee — 

completion  of  title  by  . 
HiRTTABLB  or  moveable — 

conversion  or  not     ■ 

intestacy 
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" 

legal  righto 663 

minor'a  capBoity  to  teat 

662 

Baloe 

164-7 

Beeurities        ..... 

416 

HraiTABLB  property,  sale  and  purohaae  of  (see  Sale) 

146 

HbritabIjB  BBOTiritiea — 

agreement  for  loan      .... 

415 

assignation  {q.v.) 

t>43 

back  letter 

by  (or  to)  attorney     . 

60-4 

burgh 

434 

company     . 

429 

fiduciary  fiar 

429 

firm 

429 

heirs  of  entail 

441 

married  woman 

424 

minor 

424 

pro  tndtvito  proprietors 

416 

truateee 

427 

tutor 

424 

two  or  more  parties 

421 

consolidation  as  afiecting 

362 

discharge  {q.v.) 

694 

where  debt  taken  over 

B35 

by  heritable  creditor 

to  himaeU  under  1894  Act 

524 

paripasm  creditor  under  that  Act 

622 

endurance,  agreement  for        . 

enforcement  of— 

adjudication            .... 

524 

524 

mulb  and  duties  (g-v-) 

506 

personal  diligence    . 

606 

poinding  the  ground 

612 

sale  {tee  Sale  by  Heritable  Creditor 

513 

exclusion  of  executors 

487 

feu,  power  to  . 

419 

418 

fittings 

416 

for  cash  credit 

469 

future  advances  {ex  facie  absolute' 

471 

relief         .            . 

483 

ground-annual,  power  to  create 

420 

heritable,  what  is  1 

416 

inhibition  against  creditor 

284 

selling  creditor 

285 

mai^ 

416 

notarial  instrumento  {q.v.) 

565 

over  heritable  security  (aub-aecurity) 

pro  indivieo  shares 

recorded  lease 

postponement  (q.v.) 

686 

powers,  created  under 

420 

reserved  in,  to  feu 

419 

create  ground-annuala 

420 

prior  de 

t 

420 
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Hkritabli  aeourities — amlituied— 

ranking,  clatiaes  of 

real  burdens  (q.v.) 

redemption  (g.v.) 

reatriction 

title  deeds,  custody  of 

Taltiation 

warrandice 
HsBrroRB'  aaeessmenta    . 
HoBHOra,  when  atill  neoeasary 
HouBk — 

contract  for  erection  of,  or  other  buildings 

lease  of  ...  . 

liferent  of       . 

habitable  oondition,  certificate  of 

aubmisBion  aa  to  building 
HoiTSBHoLDKR,  protest  of  bill  by  . 
Hubband's  consent  to  wife's  deeds  judicially 

with   ..... 
HtFOTHBC  as  affecting  sub-tenant 
Identtty  of  property 
IiiLBaiTiMATE  children— 

claim  for  maintenance  preferable  to  children's 
Ihpbovuiknt  expenditure — 

bequest  of 

charging  on  fee 
by  curator  bonis 
fiduciary  fiar 

security  over  . 
Inoohb — 

apportionment  in  respect  of  time 
between  capital  and 
Ikcumbrancrs — 

is  casualty ) 
feu-duty  t 

private  knowledge 

aearcb  of 

warrandice,  exception  from 
Indeunitibs  to  insurance  companies 
iNDBHNrriBe  to  trustees — 

alimentary  beueficiaries 

apfKirtianment  of  Iohs  . 

beneficiaries  unequally  interested 

classificatioD  of 

consent  only    . 

contingent  beneficiaries 

forms  .... 

liferenter  and  fiar 

trustee-beneficiary 

Trusts  Act,  1891 
Indbntdrb  of  apprenticeship  (tee  Apprentioeshi)i 
Inbobsehent  of  bills  and  notcH 
Infantb  Belief  Act — 

does  not  apply  to  Scotland 
Inpbptmbnt — 

continuous,  of  trustees 


590 
589 
419 


294 
611 
185 

653 


429 
441-3 


151 
153 
156 

290,  682 
276 

423,  683 
692 


883 

883 

655,  885 


236 


IsFBFTMKNT — oontinued — 

direction,  under  clause  of        . 

ex  propriit  manibva    .... 

firm  cannot  be  infeft  gocio  nomine 

liferent,  Don-transmiBsible 

of  conBtructive  fiar  .... 
fiduciary  fiar  .... 

beneficial  fiar  after 

poinding  of  ground  requires    . 

prescription  requires  .... 

security,  to  discharge,  is  infeftment  necessary! 

survivorship  ..... 
Inhibition — 


241 
237 
295 


180,  184 
696 
238 


ition  of  . 
discharge  of  . 
entail  securities,  to  support 

when  inapplicable 
consent  to  use  of 
a  facie  absolute  disposition,  inhibition  against  granter 
as  affecting — 
further  advances 
realisation 
estate  affected 

future  voluntary  deeds  alone  affected  . 
heritable  creditor — 
assignation  or  discharge  after 
selling  after 
search  against 
intimation  of 
notice  of 

persona]  to  person  inhibited 
prescription 


renewal 
sequestration — 

inhibition  must  be  valued  and  deducted 

trustee  may  seU  notwithstanding    . 
Ikitials,  signature  by — 

witness 
iNSAMirr — 

dealings  with  spea  sttecesnonis 

of  heir  of  entail,  powers  may,  or  may  not,  be  granted 
Instalhbnts — 

apportionment  between  capital  and  income 

bills  and  notes  payable  by 

interest  on      . 
iNaTiTDTBS  and  substitutes 

conditional 
Iksurakob— ' 

against  death  . 

survivorship 
devolution  under  entail 
fire,  purchaser  must  effect 

liquor  lioeace,  loss  of  . 


233 
686 


949 

FOBUS. 
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Inbdbahoe — continued — 

agaiiiBtloBB  on  investments     .... 

luunehek       ..... 

455 

arbiter             ...... 

73 

witness            ...... 

5 

Imterbbt  of  moaey — 

assigiiAtion  of . 

546 

bills  and  notes             ..... 

29 

10,  546 

152 

511 

creditors'  trust,  when  surplus .... 

140 

761 

instalment      ...... 

96 

legacies 

810 

rate 

652,  810 

trust  advances            ..... 

656,  815 

warrandice,  risk  as  to . 

544 

183 

Intbstaot.  to  avoid,  in  wills        .... 

812 

Intiiiatio>  of  assignations — 

appointment,  deed  of,  requires  no  intimation  . 

865 

689,  690 

but  in  registered  titles  it  is  a  race  of  dUigence 

682 

bare  to  claiming  priority — 

competing  duty        ..... 

682 

682 

terms  of  deed            ..... 

683 

cedent  sole  trustee      ..... 

682 

contingent  interests,  specialty  as  to  competition  with 

trustee  in  bankruptcy           .... 

682 

debtor  also  asaigner     ..... 

681 

684 

furth  of  Scotland         ..... 

684 

informal           ...... 

684 

international  law          ....             . 

683 

recording  in  sasine  register  equivalent,  in  righta  affect- 

ing heritage             

340 

registered  titles           .... 

682 

renewing         ...... 

685 

682 

tanium  et  taU  not  applicable    .... 

682 

to  eai/acM  disponee      .             .             .             .             . 

474 

452 

683 

quorum        ...... 

683,685 

tenant         ...... 

239 

trustees        ... 

683 

Intihation,  requisition,  and  protest  (see  Sale  by  Heritable 

Creditor) 

513 

Irbitanot— 

clause  of 

discharge  of     . 

ob  von  sol.  can.  as  affected  by  allocation 

245 

Of 

186 
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Jbdob  warranto    • 

Judicial  factors,  completion  of  title 

Jus  mariti,  exclusion  of  . 

Jirs  TelidcB,  discharge  of,  fuU  information,  separate  at 

aa  regards  personal  bonds 
Jns  rdicti  does  not  accrue  on  divorce 

as  regards  personal  bonds 
Jus  mpervmietw  aeeretctt — 
whether  bankruptcy  bars 
Land  tax,  financial  year . 
redemption  of 
1;AP8£d  truste — 
appointment  of  trustees  by  benefloiariee 
Court 
spouses 
completion  of  title  by  beneficiaries 
trustees 
Law  agents  have  no  power  to  refer 

lien  .... 
Lbabes — 
agricultural 


attorney,  power  of,  to  grant 
by  burghs 

gianter  and  grantee  of  ex/acie  absolute  dispoeittoi 
heirs  of  entail 
heritable  croditore  ii 
Uferenters  . 
married  women 
minors 
pupils 
trustees 
constitution 
enoumbrance,  is  iti 
entry  implied  . 
hypothec 
liferent 
nuBsires  of 

notice  of  termination  . 
of  amble  farm 
grass  parks  . 
house  . 
pubUc-house 

agreement  for,  conditional  < 
with  licence  imurance 
sheep  farm  . 
small  holdings 
partnership,  lease  in  contract  ( 

firm  hold  loeio  nomine 
real  right 

singular  successors,  what  leases  and  obligatio 
sportjng  rights 
sub-letting 

transmission  inier  vivos 
mortis  causa 
Lbases,  recorded — 
assignations  of,  whole  and  part 


872 
294 
923 

12,  13 
658 

12,  13 

460 


476 
608 
610 


609  - 
156,161  167,170 
610 
611 
611 

613-4 


612 


625,  632 
636 

613,623 

616-9 

618 


157,  161 
161 


j,t.z.^d_,Cj00t^lc 


LsAaBS,  ncoTded—eotUinued — 

notarial  instruinente   . 

regiatratioD,  effects  of . 

renuDoiation    . 

requieitea 

aecurity  over  . 

dBaigoation  of 
discharge  of  . 

servitude,  is  lease  basis  for  1 
Lboal,  expiry  of 
Lbqal  rights 

as  affecting  title 

marriage  contracts 
wills 

discharge  of 

equitable  compensation 

forfeiture,  limits  of 
LsaiTiH — 

collation,  questions  regarding  . 

disobaige  of    . 

equitable  oompensation 

exclusion,  must  there  be  substituted  provision! 

forfeiture,  limit«  of 

liferent  and  fee,  liferent  forfdtod 

vesting  failing,  claim  of 

"younger  children,"  danger  if  discharge  limited  to 
LiBN,  law  agent's — 

common  agent  barred . 
but  only  against  lender 

life  policy,  over 

waiver  of 

LiFBRINT — 

alimentary,  requires  trust 
apportionment  as  to  time 

between  capital  and 
assignation  of  . 
double 

dwelling-house,  of 
fee  or. 

subject  to  defeasance  if  children 
want  of  tazative  words 
gifts  o^  in  marriage  contracts 
wills 
under  a  [xiwer 
infeftment  cannot  be  transmitted 
notarial  instrument  on  liferent  disposition 
power  to  restrict  beneficiary  to 
renunciation  of 
restriction  on  creation  of 
Light  and  air — 
rights  of  .  .  . 

servitude 
Liquidator — 
deeds,  execution  of 
notarial  instruments,  irredeemable  rights 

redeemable 
power  to  refer 


365 
354 


182-4 

191-2,  663 
768 
804 
932 
804 
805 


419 
419 


673 

652 

664 

838,845 

662 

643 

228 

778 

809 

831, 846 

822 

238 

366 

860 

785 

858 

858 
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LiQutDATOB — continued — 

power  to  Bell  heritage  . 

title,  completion  of,  unnecesBaty 
LoAK,  contraot  of 
Maohinkrt,  sale  of 

security  over  . 
MAn.ia  and  duties — 

accounting,  rules  of     . 

competent  when  and  to  whom 

pari  jiaetu  creditor 

poetponed  creditor 

petition  in  sheriff  court 

power  to  lease 
petition  for . 

proprietor  in  natural  possession 

real  burden,  not  competent  for 

Bummona  in  court  of  session    . 
Mansati — 

book  debts,  instead  of  assignation 

partnership 

service 
Uabohbb,  Bubmissions  regarding 
March  atones  as  boundaries 
Mark  incomptetent  as  signature  . 
Makbiaob  contract — 

capacity  of  parties 

date,  what  is  antenuptial  I 

discretionary  powers    . 

insolvency  of  husband 

legal  rights 

Policies  of  Assurance  Act,  1880 

postnuptial 

regulating  law 

revocation  of  will 

trustees'  powers  and  immunitiee  (tee  WiUs) 

unilateral  deed 

Provinimt  by  Hutbandjor 

aliment,  interim 

alimentary  clauses 

annuity 

entail  powers  . 

fee-simple  estate 

funds,  transfer  of 

furniture 

life  insurance  . 

liferent  of  house 


security,  extent  and  ranking   . 

PTOvinotu  by  Svaband/or  CkUdren. 
entaUed  estate,  obligation  as  to  descent  of 
fee-simple  estate,  destination  or  settlement 
title,  completion  of     . 

2.   Founder  {or  whole)  CkUdren 
entailed  estate 
fee-simple  estate 


507 
506 


508 
497 


760 
768 
793 
792 

768 


22,  650 

752 

764 

788-90 

758 

788 

754 

7S2 

771 

763 

776 

761 

787-8 

751 

770 

753-8 

The  Heir 

759 

769 

788 

760 

760 

790-1 

762 

788 
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Marruqk  oontraot — continued — 
other  forma     ..... 
Becuntf,  ranking  with  widow  .  .  . 

Provieiota  by  Wife 

entailed  esUte 
fee-simple  estate 
general  conTeyance 

carriee  only  estate  vesting  during  marriage 

capital  Bums 
different  kinds  of,  and  different  results 
exception  of  small  legacies,  etc. 
legacies  to  wife  on  condition  Uiat  not  to  j 
marriage  trustees 
how  liiis  maj  be  effectuated 
savings  and  investments  of  excepted  property 
trust  purposes  .... 

Provieiom  by  Third  Partiet 

disposition  to  spouses  in  liferent  and  children  in  fee 
equality  clauses  ..... 

Government  duty        ..... 
income,  obligation  by  wife's  father  for 

Forms 

short  form  based  on  Married  Women's  Policies  of 
Assurance  Act  ..... 

obli^tioa  to  maiBtein  policy. 
daibnatdon  of  polioy  monajs. 
diaohuge  of  legal  rigbta. 

another  short  form  without  a  trust 
■UuMHtuy  uuiaity  to  widow. 
intsrim  ■Ument  and  monnuiigt. 
furnitDi«  abaolntel?. 

alimentarj  liferant  of  vib'a  eetata  to  hnsbanii 
di«obuga  of  lagal  riglith 
piovinon  of  small  definite  ninu  to  obildren  in  lien  of  legiliin. 

another  form  without  a  trust,  includiDg  substantial 
provisions  for  children         ... 
obligation  to  sabscribe  to  aimtiity  rand, 

keep  np  polioj. 
fnmitan. 
obligator;  proviiloni  foi  diildran. 

wide  power)  rtserred  to  father. 
hatohpot  dansB. 

wife's  eatate  to  huaband  in  liferent  and  ehildren  in  fee. 
powers  reserved  to  wife. 

full  form,  with  two  trusts 

alimentary  annuity  to  widow,  lesbiotable 

monrnings  and  interim  aliment  tiirtngh  tnuteaa, 

famitare  Bbeolntel;  to  widow. 

obligation  to  maintain  ohildreu. 

rennnoiation  of  hnaband's  righta. 

Mttgnation  of  life  poliey  by  nnsband  to  tniateee. 

fall  obligation  for  maintenauee  of  policy 

powers  of  sale,  anrrender,  etc    - 


MsiGooi^lc 


294 
424-7 


Uarsiaok  contract — contimted — 

full  form,  with  two  truBte — continued 
trust  pDrpoeeB — 

1.  Bipenoea. 

2.  inoome,  if  mi;,  darinff  hnsbBud's  life. 
8.  inoome  daring  widow  i  HorviTuioe. 

4.  ospit*!  to  cbiTdnn  And  iMne. 
6.  retnltiag  tnut  for  liiuband. 
genml  convsjuioe  bj  wife  to  trustees. 
eioeptioDB. 
tnut  pnrposM— 

2.  wife's  liferent 

3.  gnrviTing  bnsband's  liTerent. 

4.  apital  to  children  ud  imie, 
6.  nonlting  tnwt  for  wife. 

excliuion  of  riglits  of  hnsbaDds  of  femd*  beneficiariM. 

■pousea'  legal  rights. 

legitim. 
bimtMs'  pow«n  and  immanitie». 

form  containing  the  proviaionB  on  one  side  only 
settlement  by  truatees  of  wife's  father  783 

postnuptial  aettlement  ....  792 

Marrixd  women — 
alimentary  protection .  ...         424,  669,  766 

bills  and  notes  by       .  .  . 

diBpoeition  by  and  to  . 
heritable  security  by  and  to    . 
husband's  consent  judicially  dispensed  with 
lease  by  ...  . 

marriage  trust,  protection  under,  without  alimentary 

clause 
legal  rights,  exclusion  of 
earnings,  Bavings,  and  investments  of  separate  property 

onus  of  proving  that  not  settled 
property  acquired  after  judicial  separation 
Policiee  of  .durance  Act,  1860 

wife  may  not  sell  poUcy  under 
ratification      .... 
refer,  power  to  ,  .  . 

signature  by  maiden  name 
witnesses,  instrumentary,  may  be 
Mabriid  W(»nen'B  Policies  of  Assurance  Act 
Uabbixd  Women's  Prt^rty  Acts 

MSASUREHKNTe 

collision  between,  and  boundaries  or  plan 

MdOBAIjB — 

lease,  recorded,  of        , 

profits  (landlord's  or  tenant's)  as  between  capital  and 

income         ..... 
reservation  of  .... 

is  it  objection  to  title  of  house  t 
superiority  with  reserved  minerals,  risk  on  sale 
Minors — 
disposition  by  and  to 
heritable  security  by 
lease  by 

quadriennium  vtile 
refer,  power  to 
testamentary  capacity 


689,  793 


762 

782 
794 
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MiNDTE  of  coDBoMation  (tee  ConBoIidation) 
Minute  or  missives  of  sale  of  heritage 
relation  to  disposition 
See  Articles  of  Roup. 
MiNUTBS  for  summaiy  wairante — 
Conveyancing  Act,  1874 
Personal  Dil^:ence  Act 
MoUHKiHOB,  in  marriage  contract 
Namb— 
change  of,  authoritj  unnecessary 

except  in  case  of  notary 
condition  as  to^  in  titles 

construction  of,  not  aeoeesarily 
failure,  effect  of 
insurance  against  risk 
protection  under  entails 
but  not  in  case  of  prospecti 
vesting  as  affected  by 
errors  in 

married  woman  may  sign  her  maiden 
NoHiNEK  of  purchaser,  must  seller  dispone  to  1 
NoTABiAL  execution 

blind  persons  .... 
dooquet  .... 

Notarial  instruments — 

Irredeemable  Sights 
attestation 

burdens,  reference  to  . 
consolidated  fees 
deduction  of  title 
deacriptjon  of  property 
direction,  clause  of 
disposition,  specification  of  general 
nature  and  function 
necessary,  when 
part-sale,  after 
presoription,  is  n. 
probates,  etc.,  on 
surviTorBhip    . 
warrants  of     . 
in  favour  of — 

assignee  of  general  disponee 
general  disponees  called  as  a  class 
legatees  unnamed 

of  residue  . 
in  liferent  and  fee  . 
liferenter 
liquidators  . 
pro  indivito  proprietors 
trustees,  assumed    . 

bankruptcy,  eeaaia . 

sequestration 
trust  deed 
marriage  contract  . 
na  conyeyance  to   . 
substituted 


i.  sufficient  without 


380 
379 


;d,,CjOOt^lC 


in  favour  of  trusteoB,  testamentary      . 

366 

wife  in  liferent  under  marriage  contract  . 

366 

completing  title  to — 

aesignationB  of  unrecorded  conveyances 

343 

384 

374 

leasehold  rights 

386 

pro  iftdioiio  shares  ..... 

368,  377 

property  subject  to  real  burden 

369 

two  properties          ..... 

367 

narmtiTe  of  bond        ..... 

665 

ZVarwmwnon  inter  rivoa 

heritable  or  moveable  inter  vivos 
in  favour  of  assignee  under  deed  for  further  purposes 
assumed  trustees . 
liquidators 
original  creditor  . 
trustees  in  bankruptcy,  eeetio 

sequestration 
trust  deed 

Trantmistion  mortis  oausa 
alternative  methods,  vidimtts  of 
oonfinnation  of  ezeoutors 
heirs,  heirs  of  provision 
in  favour  of  assignees,  general 
special . 
executors-dative  . 


heir 

universal  legatory 
n  adjudication 
bond  and  adjudication 
leasehold  security  . 
Iett«rs  of  administration  or  probates 
several  bonds 

security  partly  extinguished 
unrecorded  securities 


570 
570 
570 


572 
674 
576 


necessity  for,  whether  any 
warranto,  what  are  required  ?  . 
in  favour  of  eiecutor  . 
trustees   . 

series  of  recorded 
testator  unin 
Note,  promissory  (see  Bill) 
Notice— 

assignation  of  life  policy 
change  of  ownership   . 
dissolution  of  partnership 
prior  incomplete  right,  effect  of 
Noting  of  bills  and  notes 


transmissions 


j,t.zed_,CjOO»^lc 


968 


NoroDAMVs 

burgage  feus  . 
Objections — 

to  service,  stated  m  petition 
title,  time  for 
OoouFiER,  removal  of 
OrFBRS  to  purchase — 

endurance  and  recal 

feu-dutiea 

garden 

ground-annuals 

house  for  oocupation    . 

landed  estate  . 

otanufacturing  property 

salmon  fishings 

tenement  for  investment 
part  of 

unfinished  property 
Omnibus  security 
Orknky,  eearcfaee 
pARipaim  bondholder — 


purchase  by    . 
sale  by 

'     diBpo«ition  on   . 
Pabtnrrsbip — 
appointmenta  held  by  partueie 
arbitration  clause 
assignation  of  partuer'a  share  . 
bankruptcy     . 
buainees,  nature  of 
capital,  shares  of 

and  income 
capitalising  profits 
oonveyanoea  of  property 
death. 

diligence  against  partner's  share 
dormant  partner 
drawings  by  partners  . 
endurance 

at  will,  what  is  consistent  withl 
firm  name 
goodwill 

gratuitous  services 
guaranteed  minimum  share 
interest  on  capital 

instalment  pajrmentB 
profits  instead  of,  on  dissolution 
introduction  of  new  partner 
liabilities,  transmiBsion  of,  between  old  and  □ 
limitations  of  mandate 
marriage  of  female  partner 
notice  of  dissolution 
premium,  return  of 
partners'  whole  time  . 
profile,  share  of,  to  executors  for  goodwill 
realisation        .... 


607 
527 


97,  294 
94 


91 
100  103-4-11 
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P  ARTNXRSH  IP — eontinuad — 
restraint  of  trade 
salaries  of  partners 
shares  of  capital  and  profits  different 
stamp  duty  questions  . 
aubmiasion  regarding  accounts 

decree-arbitral  therein 
windii^  up     . 

Forma  (and  $ae  above) 

between  two  partners . 
among  three   . 
new  business,  equal  shares 
going  buinness 

unequal,  minimuin,  and  increasing  shares 
fuller  form 
farmers 
medical  men   . 
discharge,  mutual 
dissolution,  agreements  for 
extension,  minute  of    . 
lease  in  gremio  of  co-partnerj  deed 
securities  by  and  to  firm 
Pabtuhb  farm — 
lease  of  .  -  . 

legal  terms  of  payment  of  rent 
Pbnaltt — 
in  bonds 
decrees-arbitral 
Pbbsonal  right  under  1874  Act — 
common  law,  and  statutory  alterations 
completion  of  title  under  s.  10 
first  heir,  incompetent 
second    or    subsequent   heir,    optional    if 
possible 
heirs  portionere   . 
disponee  of  unserved  heir- 
intervening  heir  aliye 
dead 
testamentary  trustees 
partial 
imder  real  burden  . 
consequences  of  vested  right 
infeftment 
procedure 
proof 

PKtTIMENTa — 

bounding  title,  whether  always  fatal 

express  clause  advisable 

possession 

prescriptive  title 

rights  incapable  of  alienation  . 

which  require  express  alienation 
cannot  be  reserved 
Phibioians — 
contract  of  co-partnery  between 


rouu. 
103, 112 


733 
733 


317 
316 
316 
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Plaob — 

in  tefltiug  clause,  unneceesai; 
Plam— 

collision  between  bound&riee  aod 
Poinding,  aesignatioa  of . 

the  ground  for  heritable  aecuritiee 
real  burden 
as  preliminary  to  adjudioatiai 
P0UCIB8  of  life  aasurance — 
articles  of  roup 


310 
512 


admiBsioD  of  age 
back-letter 
bankruptcy     . 
bonuses 
bonds  over 

certificate  of  title 

death  duties    . 

death,  proof  of 

deposit 

discharge,  expense  of  . 

English  law 

indiaputabilitj 

inf  onnal  security 

inquiries 

insurable  interest 

international  taw 

intimation 

lien 

lost  policies,  indeamitieB 

marriage  contract  provisions 

Married  Women's  Policies  Act 

set-off  by  company 

BurviTarabip  policies   . 

undeUvered  documents 

world-wide  licence 

loan  transactions 

assignation 

postponement 

discharge 
sales   . 

re-purcbase  agreement 
trusts 

POSSB^ION — 

explanatory     . 

prescriptive     . 

of  pertinents 
PosTNUFnM.  settlement  . 
Post  obit 
PosTFONEHBMT  of  Securities — 

annuity,  of  present  and  future  arrears  of 

catholic  security 

consents  required 

clauses  of        . 

effect  of,  on  other  securities,  and  viee  o&rsa 

heritable  security 


687 
691-3 


687 
683,  693 


689,  793 

691 

646,  697 


694-5 
689 


433     549, 588 
686 

687 


PoBTPotmntNT  of  aeouritiee — eomHnued— 

heritable  security  inoorporated  in  new  security 

life  policy,  security  over 

warrant  of  registration 
P0WBB8 — 

appointment  (g.v.) 

attorney  (q.v.) 

disoretionaiy  under  truHta  and  destinations 

entail  (q-v.) 

securities  imder 

trustees'  (see  Wills)     . 
Prb-ehption — 

company's,  of  ita  shares 

superior'B 

as  affecting  sale 
Premonition  by  debtor — 

heritable  security 

personal  bond 

cash-credit 

real  burden     . 
Prbsoription — 

land  rights,  positive 

adjudications  . 

inhibitions 

consolidation  by 
Printed  deeds     . 
Pro  indivito  proprietors- 
disposition  . 
notarial  instrument 
security 
Probates — 

notarial  instruments  on,  irredeemable  rights 
redeemable  righta 
P110HIB8OBT  notes  {see  Bills) 
Property  tax,  financial  year 
PsopRiis  manibut  infeftment 
Pbopumion — 

entail,  petitions  and  consents 

infeftment,  want  of,  cured  by 
Pborooation  of  submission 
Protbst  of  bills  and  notes 
Public  house — 

.leases  of 

agreement  for 

Ucenoe  insonuice 
Pupil — 

disposition  on  behalf  of,  and  to 

lease  on  behalf  of 

securities 
QuASioBSSiUK  utile 
Rankino,  clauses  of — 

assignations    . 

bonds. 
Ratification  by  married  woman 
Rbal  burdens 

advantages  and  disadvantages 


587 

848 

856 

48 

64 

8ie  j 
764 

773,786 
788,832 

420 

431-2 

816 

832-5 

590 
11 


350 
1.2 


675 
27 


462 
77 


497 

,.i.zMj,tjOO<^le 


RHALburdena — eontimted — 
oonstitution — 

ad/aetutn  pttsgiandum 
amount 
creditor 

general  dispoeition  and  notarial  instrument 
petition  under  1874  Act 
dispoeition  creating     . 

for  annuity 
dispoettive  clause,  must  be  in  . 
intention,  ezpreee,  to  affect  property 
publication 

tnmemisaion  into-  viixn — 
assignation,  forms  of 
effect  of  iinreoorded  restriction  or  disohai^f 
inquiries  of  the  debtor 
transmission  on  death,  intestate 

testate 

notarial  instrument,  if  and  when  neoees&i; 
warrants, 
under  burden 
enforcement  of,  remedies 
summons  of  poinding  ground 
premonition 
restriotion 

extinction  and  discharge 
Kbconv»tanob — 

by  ex  facte  absolute  disponee  . 
RsDDSNDO,  ohanges  in— 
attorney,  power  of,  to  make    . 
allocation  against  superior 

relation  to  irritancy  ab  non  kA.  can. 
among  Tsssals 
of  taxed  casualty     . 
carriagee,  commutation 
casualties,  dischai^    . 

commutation 
oonversion  of  grain  to  money  . 
consente  necessary 

liBOSHFriON — 

casualties 

feu,  power  to  superior  to  redeem 

ground-annual 

heritable  eecuritiea — 

by  whom 

conditions   .  . 

consignation 

notarial  certificate  . 

notice — to  whom  t  . 
land  tax 
real  burden 
REmwNOK,  description  by — 
common  law   . 
statutory 
may  be  to  invalid  deed 


491 
491 
492 


493 
493 
493 
494 
494 


496 
472 


249 

263-4 

260 

26* 

265 

2Bfi 

259 

256 

269 

254 

254,260 

243 

266 

269 

203 

266 

271 

!d-,tjOO<^lc 


RnnamtiD  titles — 

oompetition  with  trustee  in  b&okruptc; 


96S 

FORM*. 


burgh,  list  of 

340 

entailfl             ..... 

288 

pefsonal          ..... 

280 

property 

276 

RwisTBATioN  of  deeds    .                        .            . 

38 

decree-arbitral  . 

75 

bar  to  addbg  deeignations 

2 

44 

execution  of  deeda       .... 

9 

feu 

I9ft 

leaae 

.    609,  610 

marriage  contract        .... 

9 

sale                 

147 

Rkukf— 

bonds  of 

483 

484 

and  disposition  in  security     . 

484 

for  caah-credit     . 

'.             463 

486 

obligations  of  .            . 

305 

title  to 

306 

335 

261 

.    883,898 

891,912 

RsMFiTiNa  chaises,  liability  tor  . 

10 

Rbmoval— 

exclusion  of  executors .            .            .            . 

487 

489 

occupant  on  sale 

168 

170 

tenante,  notices  to    '    . 

612 

Rbntal  incorporated  in  disposition 
Rknts— 

apportionment  between  seller  and  purchaser 

320-9 

168 

167 

legal  terms ;  forehand  and  backhand  . 

158 

RSNUNCIATION— 

358 

liferent             .... 

'.            858 

858 

apportionment  of,  or  otherwise 

150 

323 

clause  in  disposition  of  tenement  house 

323 

Rbpatmient-               ■ 

590 

693 

personal  bond               .             .         ■    .         ■ 

11 

real  burden                   ,             .        ■     . 

496 

Ri-FUBCUASE,  agreement  for,  of  life  policy 

705 

Reservations  in  title      . 

'.             188 

of  minerals     .            .            .            .        ' 

203 

Resignation  ad  rem.— 

consolidation  by           ,             .             .         - 

349 

223 

Rbbionation  of  trustees — 

executors         ,             .             .         -     . 

864 

non-gratuitous  trustee 

863 

sole  trustee     .            .            .        ■    . 

864 

intimation       ,        •    .        ■     .            .        ■ 

865 

divestiture       .        ■     .                           .        ■ 

865 

lorms  .             .■.-.■.■ 

868-70 

j.i.iid-,L.oo<5lc 


RjWTRAiNT  of  trade 

101 

Rkbtriotiok — 

in  title 

188 

,  204 

oo-vassaU 

206 

must  qualify  infcftment 

411 

of  security  for  debt 

689 

entail  provision 

767 

feu-duty 

249 

real  burden 

496 

RivMflioNARr  intereets— 

alimentaiy  claueee 

660 

annuitiee 

651 

appointments  under  powers 

651 

appropriation  of  investments  '. 

661 

articles  of  roup 

aaaignation  of  legacy   . 

liferent . 

specific  heritage 

residue  . 

share  of,  vested 

contingent 

with  survivorship 

without 

various  interests  in  various  funds 

bankruptcy,  effect  of,  defeasible  interests 

646 

contingent  interests 

646 

capital  and  revenue     .... 

651 

claims  against  the  estate 

653 

beneficiary- 

debts      . 

653 

654 

883 

665 

interest 

666 

setoff     . 

656 

trusteeship 

664 

889 

classification  (•»!  Vesting) 

641 

656 

tettaior       .... 

656 

adjudication  excluded 

646 

assignation  competent 

646 

bankruptcy  does  not  carry :  vesting  order  , 

450 

646 

654 

886 

life  assurance,  amount  and  terms    . 

647 

survivorship  assigned  or  reserved     . 

qualifications  of 

647 

death  duty      ..... 

660 

domicUe 

658 

divorce 

658 

future  births  . 

659 

heritable  or  moveable 

662 

interest  on  advances   . 

656 

intimation  (y.f.) 

681 

issue,  insurance  against 

669 

legal  righte     . 

663 

of  dwelling-house 

664 

M-,tjOo<5lc 


RxTXRSiOHARr  intereeta — continued — 
liferent  or  fee 

mutual  wille   .... 
purchases  b;  trustees . 
security  over  vested  interest  . 

ooutingent  interest  and  policy 
for  second  loan 


disch&i^ 
Bight  of  way 
RiTBB  as  bound&ry 
Road — 
boundary 

construction,  cost  of 
servitude 
Roof,  maintenance  of 
Boss  and  Cromarty,  searches 
3alb  and  purchase  of  heritable  property — 
allocation  of  feu-duty . 
alterations  intended  by  purchaser 
annuity  affecting  property 
apportionment  of  rent  and  outgoings  . 
articles  of  roup — 
by  bondholder 
proprietor 

short  form   . 

when  title  is  to  be  ground-annual 
of  ground-annual     .  ,  . 

superiority         .  .  ,        ■ 

bonds,  arrangements  regarding 
by  heir  of  entail 

heritable  creditors  (ee«  below) 
liquidators. 


sequestration 
private  bargain 
casualties        .... 
change  of  ownership,  notice  of 
consignation    .... 
custody  of  deeds 

doabtfiil  points  on  title,  duty  to  disclose 
expenses  of  clearing  title 
feu-duty,  allocation  of 
fire,  fire  insurance 

fishings  .... 

fittings  .... 

flowers 

gables  .... 

heritors'  asseBamente  . 
interest  on  price 

jurisdiction     .... 
leases.  .... 

machinery       .... 
occupant,  removal  of  . 
of  feu-duties   .... 
ground-annuals 


410 

160,  188 

277 


966 

roKHB. 


j,t.zed_,CjOO<^IC 


Sali  and  purchase  of  hantftble  property — continued^ 
of  boiise 

landed  eBtate 

taking  over  debt 

ftarm  stock 
furniture 


nunuboturing  property 

aalmoD  fiahingH 

tenement     . 
pTobative  writing  required 
rei  interventus 
rents  . 

roof,  maJntenaooe  of 
repsirs 
se^hes 
stipend 
teinds . 

time,  limit  of,  for  aoceptaooe 
"title  as  it  stajids" 
uofiniahed  property 
use  intended  by  purchaser 
Sau  by  heritable  creditor — 


artiolee  of  roup 

assignation  of  debt  in  fortification 

bar      . 

by  assignee 

pari  pa»m  bondholder 

combined  sale . 

ooDsignation    . 

certificate  of  no  aorplus  for . 

delay  . 

depreciatory  oonditions 

notices,  to  whom  t 

addrees  unknown 

partial  sale 

plaoe  of  sale 

Bohedules  of  intimation,  etc 
Salb  of  book  debts  {tee  Book  Debte) 
SALBof  sT 


conditions  of  sale 

expeoeee 

pre-emption 

rejection 

reetriotive  r^ulation 

time  for  settlement 

warrandice 
Salkon  fiabiogs — 

boundaries 

bounding  charter 

missives  of  sale 
Sba  boundaries   . 

SSABOHEe — 

agreement  to  dispem^e  wit) 
burdens  not  disclosed  by 


160 

161 

170-6 

160 

167,  216 

162 

U7 

161 

163 

162 

149 

616 

617 

175 

617 

331 

299 

616 

522 

623 

513 
614 
618 
618 


,l.!M-,tjOO<^IC 


delivery  of 
bur^e 

obligation  for  . 
personal 
property 

private  knowledge 
SiouEums — 
over  book  debte 

entailed  estates  (we  Entail  Securities) 
heritable  property  {see  Heritable  Securities) 

Beouritiee  ... 

leaseholds 
life  policies 
revetsiooary  intereets 
Sbquebtration — 


oompetition  with — 

assignee  of  contingent  interest 

ex/ade  absolute  deposition 

inhibition     . 

registered  titles 
debt  paid  in  ignorance 
notarial  instrument,  irredeemable 

redeemable 
sale  of  book  debts 
heritage 

by  private  bargaii 
personal  estate 
taatttm  et  tale . 
vesting  order  . 
Sbbviob — 

ancestor's  inf eftment    . 
character  of  heir :  errors 
combined  services 
description 
diaponee  requires  no 

but  purchaser  may  require,  to  fiduciary  fiar 
domicile  .... 

general  and  special,  now  interohangeable 
indueia  .  .  .  ■ 

jurisdiction  .... 
mandates  .... 
objections  to  petition  . 
petition,  contents  of  . 
procedure  .... 
proof  ..... 
propinquitT  .... 
tranamissibility 

1.  General  Service  (I)  c 
by  eldest  son  . 

of  eldest  eon 
second  son,  the  elder  being  dead 
daughter,  only  child 
two  daughters,  heirs-portioners 


281-7 
276-80 


441 
416 
4S7 

686,  696 
641 

69,76 

682 
474 


379 
570 
130 
298 


4(»),  682 
460 

713 

710,  711 

in 

712 
234 
231 
714 
709 
716 
714 
712 
716 
712 
716 
716 


„t.zed,,COOt^lC 


Sbbvioe — contitMed — 

by  d&ughtor  and  graadBOn,  heirB-portio 
daughter,  all  others  dead 


immediate  younger  brother 

father 

719 
719 

(2)  AiSetro/Prontion 

eldest  son  as  heir-male 

719 

graadson  through  a  daughter  as  heii^female 

719 

eldest  daughter  imder  excluMon  of  beirs-portionera 

720 

son  and  daughter  aa  children 

720 

2.  Special  Seniee 

eldest  son 

720 

instrument,  separate  extracts 

721 

by  heir  of  proviBion     .... 

722 

722 

under  eroambion  part  sold  and  part  acquired 

723 

hinds  have  a  atatutory  general  name     . 

723 

under  an  entwl             .... 

724 

3.  Combined  ^aeeial  aad  Oetteral  Services 

by  heir  of  line 

724 

provision     .... 

724 

entail           .... 

72S 

Proof 

726 

proof  m  petition  by  eldest  son 

726 

daughter,  all  otheiB  dead  . 

726 

TnutSermee* 

^ 

substitute  trustee  under  deetmation    . 

726 

727 

727 

728 

heir  of  last  trustee  under  1874  Act     . 

727 

728 

SBRvrruDB — 

411 

412 

bounding  title 

407 

constitution 

407 

discharge 

410 

414 

extinotioD 

408 

409 

Ught  by  constitution 

412 

reservation 

413 

prescription  still  forty  years 

407 

purchaser,  how  affect«d 

190 

reservation  of,  on  discharge  of  ground-annual . 

275 

revival  or  not  on  seveiance  of  dominant  and  servient 

408 

413-4 

way,  right  of  . 

410 

410 

warrandice,  exception  from 

409 

Sbt-off  {see  Compensation) 

SmTLEMBNT,  Voluntary,  under  Engliah  law 

693 

Shabbb,  sale  of  (we  Sale) 

125 

128 

Shkrf  taxm,  lease  of  -     . 

636 

Shttlakd,  searches        .... 

277 

u 
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Shiftimq  clausee — 

in  destinations,  construction  of 


does  not  bind  purchaser 
sale  condition  contra    . 


stamp 
wife's  maiden  name 
witneasee,  time  for — 

may  be  after  granter's  death 

qiuen  after  repudiation  by  a  party  . 

not  after  deed  registered  or  judicially 
SoLKHNiTlEB  of  executiou 

notarial 
Spbs  eucceteionia — 

adjudication  incompetent 
assignation  valid 

qtuere  as  to  living  person's  estate 
bankruptcy — 

does  not  vest  in  trustee 

vesting  order 

bankrupt  may  not  assign     . 

discharge  may  be  conditional  on  assignation 

intimation  in  competition  with  trustee 
infeftment,  difQculty  as  to       . 
surrivorship,  life 


assumption  of  trustees 
condition  of  sale  regarding,  is  void 
corroboration,  bond  of 
foreclosure  decree 
life  policy,  title  to       . 
partial  discharge 
Stipend — 
apportionment  between  seller  and  purchaser 
obligation  of  relief 
Strike  clause 
Subinfeudation,  prohibition  of 

as  objection  to  title     . 
Sub-lease 
Submission — 

general  to  sole  arbiter 

arbiters  and  o 
to  settle  buUding  dispute 
cross  actions  . 
division  of  succession 
marches 

partneifihip  accounts 
See  Arbitration,'  Decree-Arbitral. 


SUB-BBCURITY— 

over  heritable  security,  constitution 
discharge 
personal  rights    . 


646 
450 
646 
646 


527 

690-5 

598 


605-6 
133 

j,t.zed_,CjOO<^IC 


heritable,  table  of       .  .        _ 

oollatioa      .  .        '    .        ' 

heritable  securities,  bonds 

sefaeie  abeolutie 
peiwnal  bonds,  oreditor 

debtor 
perBon&l  right  under  1874  Act 
real  burdens   .        ' 
veeting 
SuHMARi  diligence —  \ 
bills  and  notes 
bonds . 

heritable  securities 
under  1874  Act  " 
Sdtkriobitt — 
articles  of  roup 
notarial  inatrmnent 
purchase 
sale 
disposition  . 
SuPFUDunrr — 
letters  of,  for  edictal  intimation 


infeftment  aoonies  on  death    . 
notari^  instrument  may  contain 
trust  title  implies 
Testing  is  suspended  by 
warrant  of  registration  need  not  repeat 
Tastum  a  tale — 
assignee  of  personai  rights 
heritable  bonds 
real  burdens 
trustee  in  bankruptcy — 

ex  fade  abeoluta  dispodtions  . 
registered  titles 
unintimated  assignations 
unrecorded  bonds 

dischargflB 
Tkinds  .... 
Tenakts'  claims . 
Tknuoht  property 
offer  to  purchase 
Tbhoi    .... 
Tbstaiibhtary  powers — 

distinguished  from  itdsr  vivot . 
restricting  beneficiary  to  liferent  and  . 
Testamsntart  writings  (see  Wills) 
Tbstihq  clause    . 
of  deed  executed  notarially 

TlMB— 

limit  for  acceptance  of  offer 
infeftment     . 

Crown  writa 
objections  to  title 
obligations  for  search 
witness  signing  after  granter's  acknowledgment 


708 
740 
192,  467 
476 
11 
13 


364 

365 

238 

618 

338 

654 

544 

493 

472 

682 

682 

450 

670 

190 

157 

167,320 

162 

162 

164 

191 

848 

861 

786 

802 

821 

,l.!0d-,L.OO<^IC 


TiMB — eontinved— 

loan,  time-bargain 
TiTLX  bo  heritage — 

"aflitatanda" 

building  conditiooB 

courtesj 

death  duUes    . 

decrees  in  absence 

expense  of  clearing 

feu-duties  and  casualties 

gables,  walls,  roads,  drains 

identity  of  property    . 

knowledge  of  defects   . 

leasehold  may  be  rejected 

light  and  air   . 

liquor  traffic,  prohibition  of 

minerals,  reservation  of 

possession 

pre-emption    . 

preference  of  ancestor's  creditors 

prescription 

reservations  and  restrictions 

servitudes 

roof,  maiuteiiance  of  . 

stamps 

subinfeudation,  prohibition  of 

time  for  objections 
Trout  fishings — 

lease  of,  does  not  bind  purchaser 
condition  of  sale  conira 
Trijst  deeds  for  creditors — 

company  may  not  grant 

creditors'  accession  and  actings 

death  of  debtor,  effect  on  title 

discharge  of  debtor 

form  of  trust  deed 

heir's  title  to  reversion 

illegal  preferences,  reduction  of 

interest,  how  computed,  if  surplus 

trustee's  powers 

of  sale 
security 
Trust  disposition  and  settlement  {tee 
Trubtsbs — 

appointment   . 

codicil  named  in,  infeftment  of 

completion  of  title- 
lapsed  trusts 
necessity  for,  or  not 

discharge  of  {q-v.) 

disposition  by  and  to  . 

heritable  securities  by  and  to 

indenmities  to  (q.v.)    . 

powers — 


186,  31  fi 
189,  290 


161 
157 


Wills) 


borrowing    . 

discharge  of  other  trusteeu 


427 
883 


j,t.zed_,CjOO»^lc 


purchase  heritage    . 
sell . 
purchaae  of  trust  estate  b; 
seirioe  b; 
Sm  Willfi. 
TUTOB — 
completion  of  title  unneoesaaiy 
borrowing        .... 
selling  >  .  .  • 

TJuTRA  vires  appointments  .  , 

Unihoorfobatkd  bodies,  dispositions  by  and  to 
Unrboordbd  conveyances,  assignations  of 

warrants  of  registration  on 
Utbbo,  child  in — 
effect  on  succession 
as  to  revocation  of  will 
VBariNQ — 

absolute  .... 

advice  for  wills  and  settlements 
appointoient,  ordinary  power  of,  does  not  authorise 
interference  with  vesting 

but  may  .... 

may  result  in  defeasance 
conditional  institution  suspends  vesting 
though  only  to  hein 

but  not  applicable  to  direct  heritable  destinations 
defeasance  of  . 
appointment,  by  exercise  of  power  of 
oonditiozial  institution  of  hein  or  children  (now 

probably  contingent) 
failure  of  whole  class 
future  births  (partial) 
gift  to  A.  with  rider  for  chUdren 

to  A.  for  life  and  to  A.'b  issue,  whom  failing  to  B. 
deatjnations  of  heritage  direct  to  heirs  and  children 

-over  suspend  vesting 
express  clause ..... 

may  fail  as  repugnant 
intention  of  testator    .... 
mutual  wills    ..... 
name,  condition  as  to  assuming 
presumption  a  morU  or  dissolution  of  marriage 
survivorship  suspends  vesting . 

but  may  not  in  second  generation    . 
nor  in  sole  survivor  .... 
Waivbk  of  irritancy,  deed  of        . 
Walls — 
boundary        ..... 
liability  for,  on  sale     .... 
Warrakdiob — 
by  heritable  creditor  selling    . 
assigning 
husband  and  wife   . 


405 
199 
60S 


343 
344 


855 
855 
642 

648 


642 

642 
645 
227,  642 
643 
644 
228 
648 
811 
649 
648 
819 


648 
649 
648 


176 
544 


edw^OQt^lc 


Warrampick    cofUimted. — 
by  pro  indiviw  proprietors      . 
testator 

third  party  as  cautioner     . 
trustees  in  bonds    . 
distinction  between,  and  indemnity 
qualification 
clause 
^oeption  of  bonds  taken  over 
feu-rigbts 

unrecorded 
leases  and  tenants'  claims 
real  burdens 
servitudes 
in  assignations  of  beritable  securilJes 
personal  rights 
burgage  titles,  1847-68 
corroborative  assignation  of  bond 
denuding  by  trustees 
discharge  of  trustees 
dispositii 


973 

FOBMS. 


heritable  securities  by  trustees 

novodamiu  . 

sale  of  book-debts    . 

shares 
sub-sale 

of  modernised  description 
Wabrants  of  r^istration— 
completion  of  title  to  unrecorded  conveyances 
descriptive  disponees  . 
execution  also 
fiar  truly  but  nominally  liferenter 

fiduciary   . 
postponement . 


survivorship    . 
Watkb  rights — 

restrictions  on  communicating 
Wat,  right  of     . 

WiLia— 

accumulation  .  .  .  . 

accrescing  shares 

ademption 

advances  by  testator  . 

alimentary  protection . 

annuities        ,  .  .  . 

oodidls 

conditjwial  institution  or  substitution 

of  heirs 
cumulative  or  substitutional   . 
debte,  incidence  of 
defeasible  conditions  . 
destinations,  subsisting  special 
discretionary  poweis   . 
entail  improvement  expenditure 


816 

334 

54,  423 


544 

24,  695 

341 


404 
54,  423 
223 
131 
126 
318 
816 
315 


813 

814 
815 


816     785, 832 
804 

3,t.z.^d_,CjOO<^lc 


Wills — eoiUinued — 

execution,  formaliUee  of  English  and  foreign  willr 
inters  on  adrances  . 


intestaoy 

legal  righta 

liferent  to  child,  and  fee  to  remoter 

legitim 
liferent  rights,  bequest  of 

restriction  or 
mutual  willa  . 
powers  of  administration — 
to  abate  rent« 

appropriate  inveetments 

borrow 

oonttnue  testator's  caul 


feu 

give  time 

grant  long  lease . 


3,  4,  821 
815 
810 

812    840-3 
804 


,ionat7  obligations 


inveet 

postpone  realisation 

seU 

sinking  fund,  form 
powers  of  appointment — 
conferred  hy  testator 
held  by  him 
powers,  discretionaiy  . 
trustees'  immunities 
vesting 
warraodioe 

Forma  with  Truttn 
bequeathing  whole  estate  to  one  person 

special  heritage  to  A.  and  residue  to  B.  . 
by  wife  bequeathing  estate  to  husband  and  exercising 
power  of  giving  him  liferent  of  other  funds         .    . 
(I)  bequeathing  pecuniary  and  other  legacies,  (2)  ap- 
pointing special  destination  to  stand,  and  (3)  giving 
residue  to  a  charity  ... 

tifsrant  of  furniton,  jawellei^,  eta 

oonflrmttion  of  ipcoial  deatuktioii  of  knded  eatatt, 

with  Iqttcy  of  aRacta  thoreoD. 
hgtiBj  of  waaring  apparal. 

mutual  will  by  husband  and  wife  '    . 

three  sisters    .  '    . 

trust   disposition    ftjid   settlement  when  'continuing 
trust  not  intended  ..... 
dabta,  hueral  axpaoaaa,  Mid  trust  expanMt. 

im[d<anent  of  marriage-oontract  proTiaiona, 

Undad  eatate  to  eldeat  aon,  mbjwt  t«  additioaal  atmoi^ 

to  widow. 
nddna  to  ahildrai  aiiiiall;,  vaatiiig  at  daath :  dadnctioiu 

apportion  meDt  of  tiuiTUga.Mntt>o>  ftuida. 
tnuteea'  powara  and  Immonitiaa. 


199 
817 


807 


806-7 

816 

818 

810,  819 

816 


785,832 
830 


824 
825 


3,t.zed.>G00t^lc 


WiLU — amtimied— 
trust  diBpoeition  and  settlement,  with  oontmuiog  trust 
for  liferent  of  widow  find  fee  to  surviving  ohiHren  . 


U  inTntmeDt  olau 

innmnca  of  investinentt. 
poicbue  of  redeemabls  Kduritiu  %t  a  premium, 
other  powers— 
to  lealiM  in  various  ways. 


grunt  deeds. 


gTMit  abatements  of  rent. 
aoMpt  lenuncifttionB  of  ItMM. 
make  meliontiona. 
give  time  to  paitDora. 
continne  cautionar;  obligatioiis, 
oury  OD  boainesB. 
appropriate  inveatmenta. 

trufit  disposition  and  settlement  giving  liferent  to 
widow,  terminating  on  re-marriage,  and  fee  to 
surviving  issue  attaining  twenty-five 

liferent,   including  all  income  not   kctuallf  reoaivable 

dnring  testator  s  Ufa, 
capital  to  ohildren  and  iaaaa  aurviving  and  attaining  26. 
power  to  apply  income  and  advance  capital. 
'  ition  of^theeo  powen. 


trust  disposition  and  settlement  giving  widow  liferent 
of  house,  furniture,  etc,  during  viduity,  and  annuity 
restrictablo  on  re-marriagc  :  fee  to  children 

liferent  of  honse,  fDmiture,  etc.  ;  house  to  b«  put  into 
repair ;  olauHee  w  to  inoidfnce  of  ehargee. 

consumable  stores  to  widow. 

annuity  to  widow,  TBstrictahle  on  le-majTiage. 

burden  of  maintaining  children. 

fee  to  aurviving  isaae  attaining  twenty- live,  no  vetting  till 
the  raperlivt  periods  of  payment. 

power  to  apply  income  and  advance  oa[atal. 

residue  to  two  liferenters  and  surviving  issue  reapeo- 

lively,  with  clause  to  prevent  lapse  . 
power  to  appropriate  inveetmentB 
residuary   clause   giving   son's  share  absolutely,  and 

daughters'  shares  in  liferent  and  their  issue  in  fee, 

with  powers  to  apportion  and  (failing  issue)  to  test; 

clause  to  prevent  lapse         .... 


residuary  clause  in  favour  of  three  beneficiaries  in 
equal  shares  vesting  at  death,  conditional  institu- 
tion of  issue,  clause  against  lapse     . 


j,t.z.d_,CjOO»^lc 


reeidu&ry  clause  in  favour  of  three  beoeficiarieii  in 

unegutd  abaree ;  otherwise  as  above 
trust  dispositioa   and  settlement    providing    for   ac- 
cumulations for  twenty  years,  subject  to  limited 
paymenta  to  beneficiaries     .... 

codicil  ...... 

chan^  in  tnuteMhip. 
Iflpiica,  revocfttion. 
radnotioD, 


dooquet  for  execution  in  English  form 

WlNDINI>-0P — 

oo-pertner;  (see  Partnership) 
trust,  precautions  od   , 
Witnesses — 

competent,  or  otherwise 
deeignationa,  when  thej  may  be  added 
signatures  not  by  initiaJs 

after  grantor's  death 

repudiation  . 
interval  after  acknowledgment 
not    after    deed    registered    or    judicially 
founded  on 
Wbtt  of  acknowledgment 
Writ  of  dare  eonttat 
WRira,  assignation  of      . 
"  YonHOBB  children  " — 

entail  provi«ons  .... 

l^tJm,  discharge  of,  should  not  be  limited  to 
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